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JUDGES 

OF THB 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 



Hon. OLIVER WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Bristol, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FRANCIS C. LOWELL, Circuit Judge Boston, Mass. 

Hon. CLARENCB HALE, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGE, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshlre Llttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, B. I. 



SECOND CIRCUIT. 



Hon. RUFUS W. PECKHAM, Circuit Justice Washington, D. C. 

Hon. WILLIAM J. WALLACE, Circuit Judge Albany, N. T. 

Hon. E. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. WILLIAM K. TOWNSEND, Circuit Judge New Haven, Conn. 

Hon. ALFRED C. COXB, Circuit Judge Utlca, N. Y. 

Hon. JAMES P. PLATT, District Judge, Conneotlcut Hartford, Conn. 

Hon. EDWARD B. THOMAS, District Judge, E. D. New York.... 29 Liberty St., New York. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. HOYT H. WHEELER, District Judge, Vermont Brattleboro, Vt. 



THIRD CIRCUIT. 



Hon. HENRY B. BROWN, Circuit Justice Washington, D. C. 

Hon. MARCUS W. ACHESON, Circuit Judge Pittsburgh, Pa. 

Hon. GEORGE M. DALLAS, Circuit Judge Phlladelphla, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wllmlngton, Del. 
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Hon. EDWARD O. BRADFORD, District Jadge, Delaware Wllmlngton, Det. 

Hon. WILLIAM M. LANNING, District Judge, New Jersey Trenton, N. J. 

Hon. JOSEPH CROSS, District Judge, New Jersey Ellzabeth, N. J. 

Hon. JOHN B. McPHERSON, District Judga, B. D. Pennsylvanla ....Phlladelphia, Pa. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvanla... Phlladelphia, Pa. 

Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvanla. .Scranton, Pa. 
Hon. JOSEPH BUFFINGTON, District Judge, W. D. Pennsylvanla Pittsburgh, Pa. 



FOURTH CIRCUIT. 



Hon. MELVILLE W. FULLER, Circuit Justice Washington, D. C. 

Hon. NATHAN GOPF, Circuit Judge Clarksburg, W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge A^hevllle, N. C. 

Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 

Hon. THOMAS R. PURNELL, District Judge, E. D. North CaroUna Ralelgh, N. C. 

Hon. JAMES B. BOYD, District Judge, W. D. North CaroUna Greensboro, N. C. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. South Car..Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Hichmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippl, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Branwell, W. Va. 



FIFTH CIRCUIT. 



Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge Huntsville, Ala. 

Hon. THOMAS GOODE JONES, District Judge, M. and N. D. Alabama...Montgomery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. CHARLES SWAYNE, District Judge, N. D. Florifla Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S, D. Florida Jaoksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. EMORY SPEER, District Judge, S. D. Georgla Maçon, Ga. 

Hon. CHARLES PARLANGE, District Judge, B. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosclusko, Miss. 

Hon. DAVID E. BRYANT, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MBEK, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W. D. Texas Austln, Tex. 



SIXTH CIRCUIT. 



Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HENRY P. SEVERBNS, Circuit Judge Kalamazoo, Mich. 

Hon. HORACE H. LURTON, Circuit Judge Nashville, Tenu. 

Hon. JOHN K. RICHARDS, Circuit Judge Ironton, Ohio. 

Hon, ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky Maysville. Ky. 

Hon. WALTEE EVANS, District Judge, W. D. Kentucky Loulsville, Ky. 

Hon. HENRY H. SWAN, District Judge, B. D. Michigan Détroit, Mich. 

Hon. GEORGE P. WANTY, District Judge, W. D. Michigan Grand Rapids, Mich. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohio Cloveland, Ohlo. 

Hoa. ROBERT W. TAYLER, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. CHARLES D. CLARK, District Judge, E. and M. D. Tennessee.. ..Chattauooga, Tenn. 
Hon. JOHN B. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 
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SEVENTH CIRCUIT. 

Hon. WILLIAM R. DAT, Circuit Justice Washington, D. C. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, 111. 

Hon. FRANCIS E. BAKER, Circuit Judge Indianapolis, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, "Wls. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, lil. 

Hon. KBNESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. SOLOMON H. BBTHEA, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, E. D. Wlsconsln Milwaukee, Wls. 

Hon. ARTHUR L. SANBORN, District Judge. W. D. Wisconsin Madison, Wls. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BRBWER, Circuit Justice Washington, D. C. 

Hon. WALTBR H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIS VAN DEVANTER, Circuit Judge Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIEBER, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGBRS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. MOSES HALLETT, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, S. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Minneapolis, Mlnn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Mlnn. 

Hon. GUSTAVUS A. FINKELNBURG, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nehraska Omaha, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo 



NINTH CIRCUIT. 



Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D. Calilornia San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. Calitornia Los Angeles, Cal. 

Hon. JAMES H. BBATTY, District Judge, Idaho Boise City, Idaho. 

Hon. WILLIAM H. HUNT, District Judge, Montana Helena, Mont. 

Hon. THOMAS P. HAWLEY, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. BBLLINGER, District Judge, Orejon ' Portland, Or. 

Hon. WILLIAM W. COTTON, District Judge, Oregon '^ Portland, Or. 

Hon. EDWARD WHITSON, District Judge, E. D. Washington North Yakinia, Wash. 

Hon. CORNELIUS H. HANFORD, District Judge, W. D. Washington Seattle, Wash. 

» Died May 12, 1905. • Resigned July 26, 1905. 
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CIRCUIT AND DISTRICT COURTS. 



MOORB T. FIDBLITT TRUST CO. et aL» 

(Circuit Court of Appeals, Thlrd Circuit June 1, 1905.) 

No. 35. 

Fkdebal Couets— Action Aqainst Executoes— Accounting — Jubisdiction. 
Where the surviving partner of a flrm was one of tbe executors of the 
estate of his deceased partner, the settlement of which was pendlng In 
the probate court of the state, which had full Jurisdlction in equlty to 
eompel an accounting between the executors and by the survlvlng part- 
ner of his deceased partner's Interest in the flrm, a bill by a distributee 
under the will to eompel an accounting by such survlvlng partner and a 
payment of the ainount found due to the executors for distribution was 
a suit looking to the mère administration of the estate, and was not, 
therefore, malntalnable in the fédéral courts. 

[Ed. Note.— For cases In point, see vol. 13, Cent Dig. Courts, §S 796, 
1410; vol. 22, Cent. Dig. Executors and Adminlstrators, § 2004.] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

For opinion below, see 134 Fed. 489. 

John M. Gardner and V. G. Robinson, for appellant. 
H. Gordon McCouch, for appellees. 

Before ACHESON, DALEAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. The bill of complaint, which the 
court below dismissed for lack of jurisdiction, was brought by Al- 
bert H. Moore, a citizen of New York, who is a son of Andrew M. 
Moore, deceased, and a distributee under his will, against the three 
executors named therein, citizens of Pennsylvania, to whom letters 
testamentary had been duly granted. One of thèse executors, 
Joseph F. Sinnott, was in partnership with Andrew Al. Moore down 
to the time of his death, in the wholesale liquor business. The 
bill alleged that among the partnership assets of this fîrm of Moore 
& Sinnott were certain trade-marks, also the firm name of Moore 
& Sinnott, also the good will of said business, also the right of said 
Moore & Sinnott to sell liquors under the firm name and style of 

♦For dlssentlng opinion, see 138 Fed. 1008. 
138 F.— 1 
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"Moore & Sinnott, Successors to John Gibson's Son & Co." It 
further alleged that thèse assets were oî very great value, and had 
"never been appraised nor inventoried by the said Sinnott or the 
other défendants herein, and in no manner or way accounted for by 
the said Sinnott at any time, and that the affairs of said partnership 
hâve not been wound up nor accounting had with said Sinnott, 
surviving partner, and the executors and trustées of the estate of 
Andrew M. Moore." It further alleged "that the said défendant, 
Joseph F. Sinnott, haa, since the death of said Moore, and is still, 
condlictîhg and prosecûtihg the said business * * * under the 
name of 'Moore & Sinnott, Successors to John Gibson's Son & Co.,' 
and otherwise as 'Moore & Sinnott,' with the said trade-mark 
labels upon the bottles containing said liquors, and selling large 
quantities of said liquors with the désignation of 'Gibson Whiskey,' 
and is now and bas ever since the death of said deceased partner 
realized great profits in said business, * * * and bas in no 
manner accounted for the same, or any part thereof, to the other 
executors and trustées, défendants herein." The last two and only 
remaining paragraphs of the bill, and its prayer for relief, are as 
follo^Jy'S:, , 

"(8) YouF orator further shows that the said Pennewill and Fidelity Trust 
Company, executors and trustées aforesaid, hâve negleeted and failed to 
compel or require an accounting by the said surviving partner, Joseph F. Sin- 
nott, of and concerning said rights, and the right and Interest of the said es- 
tate in and to said trade-marli, good wlH, and firm name assets, although 
your orator bas requested and demanded heretofore of them so to do. 

"(9) ïbat under and by vlrtue of the act of assembly of the commonwealth 
of Pennsylvanla, Slay 11, 1901 (P. L. 174), the said Fidelity Trust Company 
and Waltqn Pennewill are eiapowered as executors to institute an action at 
law, bill In equity, or other appropriate légal or équitable proceeding on be- 
half of the said estate against said Sinnott to settle and détermine the said 
questions and compel an accounting between said surviving members of sàid 
firm and the estate of said deceased partner, and, as your orator is informed 
and belicves, the failure and neglect of the said Fidelity Trust Company and 
Walton Pennewill to take action and compel such accounting and to déter- 
mine the value of said assets by appropriate proceedings for such purpose, 
in law or equity, and reducing to their possession the said assets, or the value 
thereof, belonging to said estate, for distribution to and among, or investment 
of the sarae for the benefit of, the beneficiaries and legatees mentioned in the 
said wiil of said dej^eased partner, inures greatly to their détriment and In- 
jury, and causes said beneflclarleS and legatees, as well as said estate, a great 
injustice, to remedy wbich, and tg compel the enforcement of the rights and 
secure thè enjoyment of said estate, as well as tlie beneficiaries, including 
your orator, In and to said assets- belonging to the estate of said deceased 
Andrew M. Moore, your orator brings this, his bill in equity. 

"Wherefore, your orator prays judgment dlrecting an accounting by and 
between the défendants Fidelity Trust Company and Walton Pennewill, as 
executors of the estate oî Andrew JI. Moore, deceased, and the défendant 
Joseph F. Sinnott, of and concerning the partnership affairs between said 
mirviving partner and said estate, as and of the tIme of and from the death 
of said deceased to the date of said accounting, and, as Ineidental thereto, to 
détermine what, if any, assets, property, or rights, Including said firm name 
and the right to do businesà under said firm name as 'Successors to John Gib- 
son's Son '& Co.,' good wilI of said business; ti-ade-marks ôwned âhd use4 
by said firm, and other ^assets belonging to said firm of Moore & Sinnott; that 
hâve not been now and are undisposed of and that remain in common as the 
property of said firm, and that, in order thereto, a Jsale thereof and of tha 
business of said firm be dlrected by a decree of this court, and the proceedi 
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arlslng therefrom be credlted to the account of said flrm for application and 
distribution according to the respective interests of said estate and the said 
Sinnott thereln, and to the ênd that, on the coming in of the report of sxich 
sale, an accounting and settlement of the affairs of said firm may be had 
under the order of this court, and aiso that the purchaser at the sale, directed 
as aforesaid, aequire the exclusive right and use to the said flrm name of 
Sloore & Sinnott, as well as 'Moore & Sinnott, Suceessors to John Gibson's 
Son & Co.,' and the good will of the business of said flrm and trade-marks 
aforesaid, and that the plaintiff liave such other and further relief as may be 
just, with the costs and disbursements of thIs action." 

In view of the prayer for "such other and further relief as may be 
just," we hâve considered, not only whether the court below had 
jurisdiction to award the spécial relief asked for, but also whether 
the case stated in the bill would justify any relief which a Circuit 
Court of the United States could properly grant. Story's Eq. PL 
§§ 41, 42. It appears, however, from the structure of the bill 
throughout, that the purpose for which it was framed is that which 
is thus stated at the close of its ninth paragraph : "To compel the 
enforcement of the rights and secure the enjoyment of said estate, 
as well as the beneficiaries, including your orator, in and to said 
assets belonging to the estate of said deceased Andrew M. Moore;" 
and, consequently, the position of the appellant necessarily is that 
the Circuit Court should hâve retained his bill, either for the re- 
covery of certain assets on behalf of the estate of Andrew M. Moore, 
or for the purpose, at least, of compelling the co-executors of Sin- 
nott to enforce its alleged rights in and to those assets. In our 
opinion, this position is untenable. It has been authoritatively de- 
cided that a fédéral court "has no original jurisdiction in respect 
to the administration of a deceased person," and cannot take any 
action or make any decree "looking to the mère administration of the 
estate." Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 37 L. 
Ed. 867. Therefore, if a decree looking to the recovery of the 
assets in question, or ordering the Fidelity Company and Pennewill 
to institute proceedings for their recovery, would be a decree in 
respect to the administration of Andrew M. Moore's estate, it is 
clear that no relief agreeable to the frame of the bill could hâve been 
granted by the court below. 

By the law of Pennsylvania, its orphans' courts are vested with 
exclusive jurisdiction in the administration of the estâtes of dece- 
dents, and that one of those courts had actually acquired jurisdic- 
tion of Andrew M. Moore's estate prior to the commencement of 
the présent suit, the bill itself distinctly shows. "The jurisdiction 
of that court has attached to the assets; they are in gremio legis." 
Byers v. McAuley, supra ; Van Dyke's Appeal, 60 Pa. 481. But it 
is said that : 

"It Is not sought by this action to admintster the estate of the deceased ; on 
the contrary, its primary object Is to reach out for, and reduce to the pos- 
session of the représentatives of the estate, for the purposes of administra- 
tion by them in the proper forum, assets which, vvithout the intervention of 
the équitable powers of this court, or those courts of the state possessing 
équitable power (under the Pennsylvania act of 1840), would not be acquired." 

This statement, which we hâve tâken from the brief of the ap- 
pellant, assumes that a suit by a distributee to reduce to the pos- 
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session of the executors assets of a decedent's estate îs not a suît "în 
respect to the administration of a deceased person," and that the 
particular assets hère involved are recoverable only in a fédéral 
court, or in a court of Pennsylvania (other than the orphans' court) 
possessing équitable power. This assumption is erroneous through- 
out. It is the duty of executors, without suit by a distributee, to 
take possession of the assets of the estate committed to their charge. 
They are required to account for them in the orphans' court. For 
any refusai or omission to do so, they are there amenable, and it 
is peculiarly within the province of that court to see to it that 
nothing which they should take or demand shall be abandoned or 
relinquished. In other words, the administration of a decedent's 
estate includes the collection and recovery of its assets, and, in our 
opinion, there is nothing in the nature of the particular assets to 
which this bill relates, or in the facts which it states, to except the 
présent case from the opération of this gênerai rule. The appel- 
lant's hypothesis that the orphans' court cannot compel a settle- 
ment of the partnership account of Moore & Sinnott is a mistaken 
one. That court is a court of equity. It has jurisdiction of the 
assets belonging to the estate of Andrew M. Moore, and ail parties 
in interest, including Sinnott, the surviving partner of the firm of 
Moore & Sinnott, are before it. The case is within its grasp, and 
"its power is only limited by the necessities of the case, and by its 
duty to administer equity in accordance with established rules. In 
such case it needs no other court to iinish its work." Odd Fellows' 
Bank's Appeal, 123 Pa. 356, 16 Atl. 606. We hâve been referred to 
reported cases in which the Suprême Court of Pennsylvania has 
held that, where participation in the distribution of an estate is 
sought by one who claims that a balance is due him as surviving 
partner of the décèdent, the orphans' court has no jurisdiction to 
settle the partnership account for the purpose of determining the 
validity or amount of his claim. But where, as in this case, it is 
charged that one of several executors, who is directly responsible to 
that tribunal, has failed to account for assets of the estate which 
are in his possession or control, the orphans' court has full power to 
effect a disclosure of such assets, and to this end may, where need 
be, settle a partnership account between the delinquent executor and 
his testator. Price's Estate, 81 Pa. 263 ; Unruh's Estate, 13 Phila. 
337. In the last mentioned of thèse cases the court adopted the 
reasoning of the opinion in Leland v. Newton, 103 Mass. 350, in 
which it is said: 

"Where one of two partners dies, • • ♦ If the survivor himself becomes 
the Personal représentative of the deceased, he becomes bound, as executor or 
admlnlstrator, to render an account of his proceedings to the judge of probate. 
That account necessarily involves the settlement of the partnership affalrs. 
There is no need of any other légal process, because ail persons interested in 
the estate hâve an opportunity to be heard in respect to the settlement." 

The Pennsylvania statute of June 16, 1836, § 19 (P. L,. 792), pro- 
vides that the jurisdiction of the orphans' court shall embrace "ail 
cases * * * wherein executors may be possessed of or are in 
any way accountable for any real or personal estate of a décèdent," 
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and we need not assume to détermine whether, if the liabîlîty to 
account which is hère asserted exists, it extends to and includes ?,11 
the executors, or attaches only to Sinnott. That question (if it 
arises) will be for décision by the orphans' court, whose authority 
to require an accounting, either by ail or by any one of the execu- 
tors, seems to be unquestionable (Bierly's Estate, *81 Pa. 419); 
but a fédéral court could not, without making a decree "looking to 
the mère administration of the estate," require any accounting at ail. 

The appellant says, in the brief he has filed in this court, that he 
"is not seeking * * * to compel the executors to sue," and it 
appears from the opinion of the court below that he did not there 
ask that it should retain his bill for the purpose of ordering any 
suit to be brought. But, waiving the point that a position not 
taken in the court of first instance cannot be insisted upon on ap- 
peal, we hâve considered the broad question whether, upon the case 
made by the bill, the Circuit Court had power to impose any direc- 
tion whatever upon thèse executors, or upon any of them. It is 
obvions that no direction other than a decree that the coexecutors 
of Sinnott should compel him to account would hâve been pertinent 
or could hâve been efficacious, and this, as we hâve seen, the or- 
phans' court may itself require him to do. The direction and con- 
trol of executors and administrators in the performance of their 
duties is an essential attribute of its jurisdiction. Rhône on Or- 
phans' Court Practice, vol. 3, §§ 144, 345. They are officers of that 
court (Byers v. McAuley, 149 U. S. 615, 13 Sup. Ct. 906, 37 L. Ed. 
867), and should not be compelled to obey orders from two courts 
in respect to the administration of the same estate (Id., page 613 
of 149 U. S., page 907 of 13 Sup. Ct. [37 L. Ed. 867]). This juris- 
diction for direction and control was not taken from the orphans' 
court by the Pennsylvania act of 1901 (P. L. 174). That statute 
neither curtailed the powers of the orphans' court, nor enlarged 
those of any other court. It merely made it lawful for the "re- 
maining executors" (as well as "assignées," etc.) to bring suit, on 
behalf of the estate, against any one or more of their number who 
might be indebted to it. This provision is permissive, not man- 
datory. The procédure it authorizes is not exclusive; and if, in 
the judgment of the orphans' court, it should be resorted to in this 
instance, it is for that court, in the exercise of its power of control, 
to direct the Fidelity Company and Pennewill to pursue it. 

Our conclusion is that the appellant's bill did not, in any view 
which can be taken of it, présent a case cognizable by the Circuit 
Court, and therefore the decree of that court, by which it was dis- 
miss ed, is afRrmed. 
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KÀTIONAL BISCUIT CO. v. NOLAN, 
(Circuit Court of Appeals, Elghth Circuit May 11, 1905.) 

No. 2,065. 

1. Expert Testimony. 

The issue on trial belng whether the: défendant was guilty of aetlonable 
négligence in not provifling the plaintiff a reasonably safe place in which 
to work about machinery, it was not compétent for the machinist, whose 
duty was to loolc after the machinery and see that It was In good runnlng 
order, without more, to testify that in his opinion the machinery should 
hâve been safegnarded, as It usurped the province of the jury to déter- 
mine such question of faet from ail the évidence. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, § 2318.] 

2. Samb^ 

The opinions of so-called experts are not received If ail the facts can 
be ascertained and made intelligible to the jury, or if It la such as men 
In gênerai are capable of comprehending and determining. 

[Ed. Note. — For cases In point, see vol. 20, Cent Dig. Evidence, §§ 2308, 
2310.] 

3. Personal Injubies— Damages— Evidence. 

O» trial to a jury, the plaintiff was permitted to testlfy that she de- 
pended upon herself for support. Helâ to be error, as such a rule would 
create a shifting scale for measuring compensation for personal Injuries, 
maldng it dépend upon the peeuniary condition of the sufferer. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Damages, § 498.] 

4. Appeal— Prejudicial Eeeob— PEEStrirPTiONS. 

Where improper évidence is received which might hâve had a tendency 
to unduly influence the minds of the jury, the presumption is that it was 
prejudiclal, and the verdict should be set aside. 

5. INJ0ET TO Servant— Masteb to Fuenish a Reasonablt Safe Place to 

WOHK. 

Tbis rule Is ahvays conditioned that the employer is only bound to or- 
diiiary and reasonable care, as applied to the circumstances under which 
the liability arises, to furnish a reasonably safe place and machinery, 
and so as not to impose upon the employer the burden of being held as 
an absolute insurer of the employé, or so as not to excuse the employé 
from the exercise of reasonable care to avoid an obvious danger, or to 
not needlessly expose himself to a danger which due care on his part 
would avoid. 

[Ed. Note. — For cases In point, see vol. 34, Cent. Dig. Master and Serv- 
ant, §§ 172, 173, 178, 179.] 

6. Same— Wabning Servant of Danger. 

Where the place assigned the employé, of full âge, good Intelligence, 
and expérience, is not necessarily dangerous, and no Injury would occur 
but for the employé unnecessarily exposing himself outside of the line 
prescribed for his work, the master caunot be held to hâve reasonably 
anticipated such abnormal movement. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant §§ 312, 313.] 

7. Same— CoNTEiBUToET Négligence. 

Where the employé, a girl of âge and intelligence, who had worked 
for six weeks at a table where the machinery waa guarded by being board- 
ed up, and is transferred to work at another table near by, where the 
machinery is not so boarded up, and this fact is obvious to her, and after 
worklng there several hours she thrust her arms through endless chains, 
held apart by iron bars 4% feet apart, moving at the rate of one every 
six seconds, to replace a pièce of paper which had fallen from a shelf, 
whereby her arms were broken by coming in contact with such moving 
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tara, sbe cannot recover damage from the employer on the groimd that 
Bhe dJd not see the movlng bars prlor to the accident, and that the em- 
ployer had not warned her of their existence. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

This Is an action to recover damages for personal Injuries, In which the 
jury returned a verdict in favor of the défendant In érror, the plaintifC below, 
for the sum of $3,500. On motion for new trial, the court conditioned the 
overruling thereof on the remission of $1,000 of the amount, which was 
accepted by the défendant in error. To reverse the judgment entered thereon, 
the défendant belovy prosecutes thls vi'rit of error. 

The plaintifC in error, a corporation, on the 25th day of August, 1902, was 
engaged in operating a bakery in the clty of Minneapolis, Mlnn. Its spe- 
eialty was the manufacture of what Is known as "cookies." The building 
in which the work was conducted consisted of six stories. The cookies were 
prepared on the sixth floor, and carried to the second floor in pans by means 
of what Is called a "conveyor," operated by steam. Thèse pans were con- 
ducted to a level with the tables on the second floor, and by rollers carried 
along the table to the further end, where the pans were received by a man 
who lifted and turned them edgewise on a carrier moving about 2% feet 
above the table, nearly back to the other end of the same, where such pans, 
after being emptied, were returned agaln to the sixth floor. This conveying 
was done by two endless chains, about three feet apart, moving perpendicu- 
larly from the sixth floop down to and arouiid a shaft or revolviug rod, sit- 
uated, approximately to the center Une of said receiving tables on the second 
floor near one end and parallel with the table. Said pans rested on dogs 
or braekets attaclied to the conveyor. There were several tables on said 
second floor, about 20 feet long and 4 feet wide, and 2 feet 10 inches from 
the floor. There was a trough, circular shaped at the bottom, extending 
along the center Une of the table, Into which the broken cookies were thrown 
as they were picked off the pans by the girls stationed at the tables dolng 
the work. The pans of cookies as they dcscended the elevator came to the 
west end of the table, and thence were slowly carried east over the surface 
of the table by rollers to the east end. Eight girls, four on each side of the 
table, picked the cookies from the pans and put them Into a little trough, 
about 3% inches deep, running along on each side of the outer edge of the 
table, and afterwards paclvod them in boxes placed on stands near by. After 
the cookies had thus been removed the pans would be at the east end of the 
table, where they were taken by another workman and put in another con- 
veyor, wliich carried them baclv edgewise along such central line nearly to 
the west end of the table, where two endless chains came down from the sixth 
floor, passed around said shaft or roller, 16 inches above the Une surface of 
the table, and about 26% Inches from the edge of the table on either side. 
The endless chains which passed perpendicularly from the sixth floor around 
said shaft or roller were held apart by what is known as "spreaders," which 
were made of strlps of iron 1^4 inches wide and one-eighth of an inch thick. 
There were Intervais between the spreaders of 4% feet, and the chains and 
spreaders ran around said shaft at the rate of about 42 feet per minute; 
that is, about 10 of the spreaders passed a given point each minute. At 
ail the tables, except table No. 1, hereinafter mentioned, there was a wooden 
framework through which the spreaders and chains passed, situated 9% inches 
above the sprocket shaft. The chains and spreaders passed downwards on 
the north side of the rod or shaft, and passed around It and up on the south 
side, being carried by meahs of sprockets on the shaft. There was on the 
table a little shelf called "cartoon shelf," running parallel with the top of 
the table, about 16 Inches above the same, nearer thé south side than the 
north side of the table, thé north edge of which shelf was 32 inches from 
the north edge of the table, and about 7 Inches wide. The défendant in error 
worlied at table No. 2, about TVs^ feet from table No. 1. She had been so 
engaged for about six weeks prior to the accident in question. About 6 
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o'cloclc p. m. on August 25, 1902, she moved from table No. 2 to table No. 1, 
to take the place of One of the girls who dropped out. Under the direction o( 
the lady in charge of thls immédiate work, she took a position on the south 
slde of the table, and about half an hour before the accident, on her own 
volition, she moved around to the north side of the table to work. While 
so engaged, a pièce of wrapping paper used in said packing fell from said 
shelf on the opposite side from where she stood onto one of the pans, 
whieh she picked up, and reaehed her arms through the open space between 
said endless moving chains to replace it on the shelf. In so doing, her arms 
were caught by one of the cross-bars between said chains, called a "spreader," 
and were broken by being carried up against a wooden crosspiece. At the 
time of the accident the place where she stood was well lighted. 
Otber facts will appear in the course of the foUowing opinion, 

Koon, Whelan & Bennett, Ralph Whelan, and William H. Ben- 
nett, for plaintifï in error. 

Henry W. Benton and Joseph W. Molyneaux, for défendant in 
error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

Two preliminary questions are presented by the assignaient of 
errors, which are not unimportant to be settled. One Rothenberger 
was being examined as a witness by counsel for défendant in error. 
After merely testifying that he was a gênerai mechanic, employed 
by the plaintiflf in error as its master mechanic to look after the 
machinery and keep it in running order, counsel for défendant in 
error asked the following question: "Well, you say you are a ma- 
chinist; in your opinion, was it machinery that needed to be 
guarded?" To this question counsel for plaintiiif in error object- 
ed, on the ground that it was immaterial and called for the con- 
clusion of the witness. The court overruled the objection, and the 
witness answered, "Yes, sir." This, in our opinion, was error. One 
of the crucial questions on trial before the jury was whether or not 
reasonable care on the part of the employer required that the part 
of the machinery where the endless chains and spreaders passed the 
place where the défendant in error was at work should hâve been 
protected by safeguards to prevent the accident in question. Nec- 
essarily, this was a question of fact to be developed before the jury 
from ail the attendant circumstances, which would address them- 
selves to the common sensé and understanding of 13 men of aver- 
age intelligence. As such, it was clearly. susceptible of proof of the 
conditions compréhensible to the common understanding of the 
triers of the fact. It was not shown that the witness had any spé- 
cial expérience founded on observation as to the necessity of guard- 
ing such place. He only knew, so far as the évidence developed, 
the mechanical structure of the machinery, and whether it was in 
good running order. He was not asked as to whether such ma- 
chinery was dangerous in its opération, and it was no more proper to 
ask this witness for an expression of his opinion as to whether the 
place should hâve been guarded than it would hâve been to ask him 
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whetlier or not in his opinion it was dangerous for the girl to thrust 
her arms into the place whereby they would be brought into contact 
with the rapid movement of the spreaders. For him to answer the 
bald question as to whether the machinery needed to be guarded was 
to usurp the province of the jury, based on ail the facts and circum- 
stances, as respected the situation of the défendant in error at the 
time and place. The opinion of so-called experts is not received 
"if ail the facts can be ascertained and made intelligible to the jury, 
or if it is such as men in gênerai are capable of comprehending and 
understanding." 7 Amer. & Eng. Enc. of Law, 493 ; Neilson v. Chi- 
cago, etc., Ry. Co., 58 Wis. 516, 17 N. W. 310; Watson v. Mil- 
waukee Ry. Co., 57 Wis. 332, 15 N. W. 468; New Jersey T. Co. v. 
Brabban, 57 N. J. Law, 691, 32 Atl. 217; 2 Labatt, Master & Serv- 
ant, § 830; New York Elec. Equip. Co. v. Blair, 79 Fed. 896, 25 C. 
C. A. 216 ; Graham v. Penn Co., 139 Pa. 149, 21 Atl. 151, 13 L. R. A. 
293; Sappenfield v. Main Street, etc., Ry. Co., 91 Cal. 48, 27 Pac. 
590. 

The défendant in error was permitted, over the objection of plain- 
tiff in error, to testify that she was dépendent upon herself for sup- 
port. This was also error. Whether she was rich or poor, with 
or without an adéquate income outside of her manual labor, in no 
manner afïected her right to recover compensatory damages result- 
ing directly from her injuries. Such compensation would include 
her physical and accompanying mental suffering, if any, loss of time, 
the value thereof based on her earning capacity at the time of re- 
ceiving the injury, and any prospective loss based upon the probable 
continuation or permanency of such disability. Ala. G. S. R. R. 
Co. V. Carroll, 84 Fed. 772, 780, 781, 28 C. C. A. 207 ; Pennsylvania 
Co. V. Roy, 102 U. S. 451^60, 26 L. Ed. 141. Any other rule would 
create a shifting scale for measuring compensation for such injury, 
making it dépendent upon the pecuniary condition of the sufferer. 

Error presumptively works a préjudice to the party against whom 
it was committed, and this presumption is only overcome when it 
appears beyond a doubt that the error challenged did not préjudice 
and could not hâve prejudiced the complaining party. Deerv v. 
Cray, 5 Wall. 795, 807, 808, 18 L. Ed. 653 ; Smiths v. Shoemakef, 17 
Wall. 630, 639, 21 E. Ed. 717 ; Moores v. Bank, 104 U. S. 635-630, 
26 L. Ed. 870; Gilmer v. Higley, 110 U. S. 47-50, 3 Sup. Ct. 471, 28 
L. Ed. 62; Railroad Co. v. O'Brien, 119 U. S. 99-103, 7 Sup. Ct. 172, 
30 L. Ed. 399 ; Mexia v. Oliver, 148 U. S. 664-673, 13 Sup. Ct. 754, 
37 L. Ed. 602; Railroad Co. v. O'Reilly, 158 U. S. 334, 337, 15 Sup. 
Ct. 830, 39 L. Ed. 1006 ; Peck v. Heurich, 167 U. S. 624, 629, 17 Sup. 
Ct. 927, 24 L. Ed. 302 ; Railroad Co. v. McClurg, 59 Fed. 860, 8 C. C. 
A. 322, 325 ; National, etc.. Association v. Shrvock, 73 Fed. 774, 20 
C. C. A. 3, 11; Railroad Co. v. Holloway, 114 Fed. 458, 52 C. C. A. 
260; United States v. Gentry, 119 Fed. 70, 55 C. C. A. 658, 663. So, 
although there may hâve been compétent évidence sutficient to 
sustain the verdict, yet if improper évidence was received which 
might hâve influenced the jury, or the chances are even that it may 
hâve had a tendency to injuriously afïect the minds of the jury, the 
verdict should be set aside. Lowry v. Harris, 12 Minn. 255 (Gil. 
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166) ; Hoberg v. State, 3 Minn. 363 (Gil. 181) ; Farmers, etc., Bànk 
V. Whinfield, 34 Wend. 430. 

The learned trial judge was evidently impressed with the fact 
that the jury displayed ill judgment or temper in exaggerating the 
amount of the damages, as he compelled a remittitur of part of the 
award. It is impossible, however, to say whether or net it fully 
neutralized the sympathy naturally aroused in the rnind of the 
jury by the vice of this évidence. Where the beneficiary of such 
évidence insists upon its admission against the protest of the ad- 
versary party, every presumption of the fuUest tendency of its hurt- 
ful efïect should be indulged. 

A rnpre important question remains to be answered, which is, 
should the trial court hâve granted the request made by the plain- 
tiff in error for direction to the jury to return a verdict for the de- 
fendant below on the whole évidence? This case présents an apt 
illustration of the fréquent abuse of the wholesome rule of law that 
imposes upon the master the obligation only to exercise ordinary 
and reasonable care to furnish a safe place in which the employé 
is assigned to work, so as not to expose him to unnecessary haz- 
ards. Choctaw, O., etc., R. R. Co. v. Holloway, 191 U. S. 338, 24 
Sup. Ct. 103, 48 L. Ed. 307. This rule is always hedged about with 
reasonable conditions, such as will not impose upon the employer 
the burden of making him the absolute insurer of the safety of the 
employé, nor excuse the employé from the exercise of reasonable 
care on his part to avoid such dangers as are obvious to his eyes, 
or not to unnecessarily expose him to a danger which the exercise 
of reasonable care on his part would avoid. Négligence is always 
a relative question. It is that degree of care and circumspection 
which a reasonably prudent person may be expected to exercise 
under like circumstances. 

This case is presented throughout by counsel for défendant in 
error as if she was then a mère novice and a girl of tender years. 
But the évidence shows that she was neither a minor nor a doit. 
On the contrary, she was a woman over 18 years of âge, and, under 
the laws of the state of Minnesota, she was "considered of full 
âge for ail purposes." Section 3, c. 59, p. 613, vol. 1, Gen. St. Minn. 
1878. She was a manumitted person. And, as évidence of her in- 
telligence, she had, prior to working for the plaintifï in error, learned 
and practiced the art of stenography. In the spring of 1903 she 
had worked in another like factory operated by machinery, but in 
which the baked material was delivered by hand at the tables where 
packed. She had worked for six weeks prior to this accident at 
the table next to the one where she was injured. It is true that at 
table No. 3, where she had so worked, the return elevator by which 
the empty pans were raised to the sixth floor was inclosed, for 
about three or four feet above the sprocket shaft, with boards 
screwed onto the framework, and then for a space in the center of 
about seven feet uninclosed, and above the uninclosed space again 
inclosed on the side, but not in the center, so that the boards would 
hâve prevented putting her hands into the place between the spread- 
ers, or perhaps, seeing between them, in her immédiate front. But 
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for about three weeks table No. 1 had been in opération wîthout 
such guard. That she knew this fact when she Went to table No. 
1 to work must be conceded. She worked ail the time in full view 
of said machinery conveying the pans to said table No. 1, only 7j4 
feet from her, and saw other girls at work there. The appliances 
carrying the pans were open to her view, and she could not hâve 
looked that way without observing that it was unguarded. Char- 
acteristically of such cases, she saw everything about the machinery 
carrying the pans except the spreaders. She could tell where the 
elevator was. At the table where she stood at the south side, she 
admits that the elevator "was right beside my [your] face," so that 
as she faced her table she "looked into the elevator that carried the 
pans up." She could not help hearing the sprockets and chains 
going around, and she admits that had she looked she could hâve 
seen the chains and sprockets. The photographs in évidence dem- 
onstrate to an absolute certainty that it was a physical impossibility 
for her to hâve failed to see the spreaders if she looked at ail before 
her, for they were in plain view. There were intervais of 4J/2 feet 
between the spreaders, and the chains ran around the shaft at the 
rate of about 42 feet per minute, so that about 10 of the spreaders 
passed a given point every minute, or one in every 6 seconds. If 
she did not see this, it was because she shut her eyes to the view. 
Is it possible that the law, based upon common sensé and in récogni- 
tion of the instinct of self-preservation, wiU allow that she should 
unbidden, of her own volition, thrust her arms between the moving 
chains, without thought of her own safety, and without a search 
of the eye to observe the spreaders only 4)4 feet apart, passing every 
6 seconds? Where she stood at the post of duty assigned her, she 
was clear outside of the revolving chains and spreaders. She Avas 
exposed to no danger therefrom. It was no part of her assigned 
work to expose her hands and arms so as to corne in contact with 
such spreaders. Why, therefore, invoke the doctrine of the duty of 
the master to advise her of a possible danger to which her allotted 
work did not expose her? The employer could not reasonably 
hâve anticipated that such a paper would chance to drop from its 
shelf, and much less anticipate the reckless, foolhardy act of this 
girl, thoughtlessly thrusting her arms through the chains, with 
the passing spreaders — an act which she could hâve omitted without 
dereliction of duty, and which could hâve been picked up by one of 
the girls on the opposite side of the table with absolute safety. Is 
it any palliation of her thoughtlessness that at the table where she 
had hitherto worked the chains were boarded up as above stated? 
She knew that table No. 1 had been recently installed; she saw 
that the endless chains and meshwork there were not protected as 
at table No. 2. This very fact was calculated to excite her curi- 
osity and inquiry, and put her on her guard. Why should the lady 
overseer, in assigning the défendant in error to table No. 1, be held 
to hâve been guilty of négligence in not warning her that the re- 
volving chains were not boarded up, when that fact was just as well 
known and apparent to the girl as to herself ? Why should she be 
held to hâve been guilty of négligence in not pointing eut to the 
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défendant in error tlie présence of the spreaders and chains, when 
that fact was open and obvions to her eyes? Especially so when 
her work lay outside of this machinery, and when it was not possible 
?o bave received the injury without this intelligent, self-poised girl 
heedlessly and unnecessarily putting her arms in a place of danger. 
The other girls worked at this table for three weeks without any 
accident, and there was nothing in the situation to excite any rea- 
sonable appréhension on the part of the lady overseer that this 
girl would do such a thoughtless kct as to thrust her arms through 
such a meshwork of machinery to recover a pièce of paper. It is 
a misconception of the law to apply to such a situation liability on 
the part of the master on the ground of a failure to provide a safe 
place for the servant to perform her work. As said by this court 
in St. Louis Cordage Co. v. Miller, 126 Fed. 495, 513, 61 C. C. A. 
477, 495, 63 L. R. A. 551, "One cannot be heard to say that he does 
not know or appreciate a danger whose knowledge and appréciation 
are so unavoidable to a person of ordinary intelligence and prudence 
in a like situation." The liability of the employer in such cases is 
conditioned that "if the employé himself bas been wanting in such 
reasonable care and prudence as would hâve prevented the happen- 
ing of the accident, he is guilty of contributory négligence, and the 
employer is thereby absolved from responsibility for the injury, 
although it was occasioned by the defect of the machinery, through 
the négligence of the employer." Washington, etc., R. R. Co. v. 
McDade, 135 U. S. 570, 10 Sup. Ct. 1044, 34 L. Ed. 235. 

The law does not impose upon the master the extrême obligation 
to warn the servant "of every possible manner in which injury may 
occur. He must examine his surroundings, and take notice of ob- 
vious dangers and the opération of familiar laws." Nor can he 
demand that he shall be warned against risks that are as obvious to 
him as to the master. Miss. River Logging Co. v. Schneider, 74 
Fed. 201, 20 C. C. A. 390 ; Dresser, Emp. Liab. § 99 ; Goodridge v. 
Washington Mills Co., 160 Mass. 234, 35 N. E. 484. As said bv 
Judge Sanborn in St. Louis Cordage Co. v. Miller, 126 Fed. 508, 61 
C. C. A. 490, 63 L. R. A. 651: 

"A prelimlnary question for the Judge always arises at the close of the 
évidence before a case can be ^ubmltted to the jury. ïhat question is, not 
whether or not there is any évidence, but whether or not there is any sub- 
stantial évidence upon which a jury can properly render a verdict in favor 
of the party who produces it" 

In view of the indisputable facts in this case, it was not one to be 
turned over without comment by the court to the jury, to indulge 
the impulse of sympathy rather than give heed to the voice of the 
law. 

The judgment of the Circuit Court must be reversed, and the 
cause remanded for further proceedings in conformity with this 
opinion. 
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FLORENCE & C. C. R. CO. v. WHIPPS et al. 
(Circuit Court of Appeals, Bightli Circuit. May 1, 1905.) 

No. 2,062. 

1. Mastee and Servant— Uailboads— Injuries to Servants— Safe Place 

TO WOBK. 

Where plaintifC's intestate, a railroad employé, was ordered to assist 
at night In the removal of débris caused by a landsllde from the slde of 
a mountain into a eut, obstructing trafflc, and was killed by a large rock, 
which fell down the mountain slde into the eut, the railroad company 
was net liable for fallure to provide plaintifC with a safe place to work. 

2. Same— Inspection— AssuMED Risk. 

The servants of the railroad company belng bound without orders to 
enter on the work of clearing the tracks without waltlng for inspection, 
plaintiflf's décèdent was not eutltled to rely on the railroad company hav- 
ing made an inspection of the place, but assumed the risk of injury from 
the dangers incident thereto. 

[Ed. Note. — Assumption of risk Incident to employment, see note to 
Chesapeake & O. R. Co. v. Hennessey, 38 C. C. A. 314.] 

3. Same— Felxow Servants. 

Where plaintiff's intestate, his foreman, and defeudant's roadmaster 
were ail engaged In the common employment of removing débris, caused 
by a landsllde over the track of defendant's railroad in a eut, such road- 
master and foreman were decedent's fellow servants, for whose négli- 
gence in inspecting the mountain side for other loose rock which was 
liable to fall défendant was not liable. 

[Ed. Note. — Who are fellow servants, see notes to Northern Pac. R. Co. 
V. Smith, 8 C. C. A. 668 ; Flippen v. Klmball, 31 C. C. A. 286.] 

In Error to the Circuit Court of the United States for the District 
■of Colorado. 

The railroad of plaintifC In error runs between the towns of Florence and 
Crlpple Creek, Colo., a distance of about 40 miles, through a rough, mountaln- 
ous country, havlng tunnels and fréquent cuts on the mountain sides. Ralns 
and stormy weather, liable to loosen earth and rocks on the sides of such 
cuts, had continued for several days up to about the mlddle of the afternoon 
of April 11, 1901, when a landsllde of loosened rock came down from the 
mountain side into a "thorough eut" on section 5 of said railroad, about 
two miles north of Adélaïde Station. The mountain side of this eut down 
which the slide of rock came was more than 30 feet In height, and nearly 
perpendicular ; and the eut on the opposite slde of the track was 10 feet 
high, or more. The rock which so came down fllled the eut for about 30 
feet in length, and to the depth of 6 to 8 feet, eompletely obstructlng the 
passage of trains. John McGrath, the foreman of said section, with such 
men as he had, began soon af ter the work of clearing away this fallen rock ; 
and other foremen from nearby sections came with their men to aid hlm. 
The conductor of a south bound frelght train, which about 4 p. m. was 
stopped by the obstruction, walked on to Adélaïde and telegraphed the occur- 
rence to some managing offlcer ; and about 5 p. m. Miles McGrath, the road- 
master and superlntendent of bridges, then at Florence, upon the order of 
the tralnmaster, prepared a work train of flat cars pushed by an engine, 
and, gatherlng the laborers of the railroad company along the Une, including 
a gang of bridge workmen, one of whom was Charles H. Whipps, arrlved 
at the obstruction about 8 p. m., pushed the flat cars up to the rock lylng in 
the eut, and set the men to work. Some of them at the south end of the 
obstruction, and among them the said Whipps, were put to loading the fallen 
stone upon the flat cars for removal, and others set to work at the north 
end of the pile of rocks ; and said Miles McGrath then assumed the direc- 
.tlon of the work. Up to that time John McGrath, the foreman of that sec- 
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tion, had been In charge; and whlle it was still dayllght a brakeman from 
said freight train called the attention of John McGrath to a crevice at the 
side of a rock on the mountain side of the eut, and expressed his opinion 
that it was dangerdus; though the brakeman had no expérience in such 
formations. What, if any, inspection of thlg rock wall on the mountain side 
of the eut was made by said John McGrath, who was an experienced section 
foreman on that rallroad, where such rock cuts were numerous, does not 
appear. The conductor of said freight train had met Miles McGrath at 
Adélaïde, and expreSsed his opinion that there was danger of falllng rock 
at the eut. When Miles McGrath, vvith his men, reached the obstruction, 
it was vèry dark. The only lights available were lanterns, and such light 
as reached the north end of the woi-k from the headlight of the freight 
engine, which light, because of a curve in the railroad, did not reach the 
south side of the work, and from a small bonflre, which was brlght for only 
a few minutes. After Miles McGrath reached the obstruction, because of the 
darkness, no inspection of the rock in the mountain side of the eut to déter- 
mine whether any of it was liable to fall could be made with the lights 
which were available ; and several of the foremen went together to Miles 
McGrath, and one of them in présence of the others asked Miles McGrath 
if the place had been examined and was ail right, whereupon John McGrath, 
who was also présent, said in their hearing to Miles McGrath, "Yes, I exam- 
ined it before dark, and it is ail right." Upon hearing that statement the 
foremen ail went to work with their men, and the work continued until about 
9 p. m., when a large rock fell down from the mountain side of the eut at 
the South side of the work, killing said Charles H. Whipps and some others, 
and injurlng still others of the workmen. The plaintitCs (défendants in error) 
are the father and mother of said Charles H. Whipps, and brought this ac- 
tion under the Colorado statute to recover the damages, not exceeding $5,000, 
which they allège they hâve sustained by the death of their said son, which 
they aver was eaused by négligence attributable to the défendant in not 
aseertaiiiing by proper inspection the dangerous condition of the clifC of rock 
on the mountain side of the eut, and not propping or supporting the wall 
so as to prevent rock from falling therefrom, not advising said Whipps of 
the dangerous character of the eut, and not providing sufficlent lights to 
enable said Whipps to observe the unsafe conditions, and in failing to pro- 
vide him a sàfe place in which to work. Verdict and judgment was for the 
plaintiffs. 

Karl C. Schuyler (Henry M. Blackmer, on the brief), for plaintiff 
in error. 

Joseph H. Maupin and Arthur H. McLain (George H. Wilkes, 
on the brief) , for défendants in error. 

Before SANBORN and HQOK, Circuit Judges, and LOCHREN, 
District Judge. 

LOCHREN, District Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

It is a gênerai rule of law governing the relation of master and 
servant that it is the duty of the master to use ordinary care to fur- 
nisli and maintain a reasonably safe place for the servant in which 
to perform his work. This rule as, to "safe place" only applies to 
such place as the master constructs, prépares, or sélects for such 
purpdse. It has a very limited application to the érection of new 
buildings or structures, though it may apply to stagings and the 
like, supplied by the master; and does not render the master re- 
sponsible for dangers which necessarily inhere in the work and are 
only to be guarded against by the care the servants themselves shall 
exercise in its performance. Such risks, including the risk of neg- 
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ligence on the part of fellow servants, are assumed by ail who 
enter into the employment. In many cases of preparatory work 
to fit a place for its intended use, like the excavation along a 
mountain side of a eut for a railroad track, the work so prosecuted 
will make the place which was safe before dangerous to the serv- 
ants, as their work progresses, from the liability of stone or earth 
to slide down the sides of the cuts so made by the same servants, 
who must be held to hâve assumed ail such risks. So in the pulling 
down of structures, and in the removal of débris after some catas- 
trophe or accident which has made the place unsafe and unfit for the 
use to which it has been devoted, and where the very object of the 
work is to clear away the wreckage and restore the place to a condi- 
tion of safety and usefulness. If by such catastrophe a railroad used 
for the transportation of passengers, freight, and mails is obstruct- 
ed, the removal of the obstruction is a necessity admitting of no 
delay, whether the exigency arises in the daytime or at night ; and 
servants employed, who undertake and engage in such work, neces- 
sarily assume the incidental risks. Gulf, etc., Ry. v. Jackson, 65 Fed. 
48, 12 C. C. A. 507 ; Minneapolis v. Lundin, 58 Fed. 525, 7 C. C. A. 
344; Porter v. Silver Creek, etc., Coal Co., 84 Wis. 418, 423, 54 N. 
W. 1019 ; Colo. Coal & Iron Co. v. Lamb, 6 Colo. App. 255, 266, 40 
Pac. 251 ; Carlson v. Railway (Or.) 28 Pac. 497. The fact that the 
exigency causes the work to be done in the darkness of night and 
with insufficient lights does not lessen the assumption of the risks 
of the servants. Gulf, etc., Ry. v. Jackson, 65 Fed. 48, 51, 12 C. C. A. 
507. But the court (adopting one of plaintiiïs' requests) instructed 
the jury as follows : 

"I charge you that It became and was the duty of said défendant company 
and its roadmaster, supervisor, and agent, before ordering and directing sald 
Whipps to work at the aforesald place, to hâve examined and inspected, or 
eaused to be examined or inspected, the place wherein said deeeased was 
required to worlî ; and If you flnd that the sald défendant, disregarding its 
duty toward the sald deeeased, negligently or earelessly falled to tnspeet the 
said premises, or negligently or earelessly falled to sufflciently and safely 
prop or support the said embankment or wall or elifC of rock, so as to pre- 
vent the same from caving or falllng, or in any other nianner negligently 
or earelessly falled to provide a safe place for the said Whipps to work, or 
negligently or earelessly failed to see that the loose rock and earth overhead 
was secure from falling in and upon the sald Whipps at the sald point, and 
that the place where he was ordered and directed to work was an unsafe 
and dangerous place to work, and that by reason of the defendant's violation 
of Its dnties and its several duties the sald deeeased lost liis life, the case 
may be for the plalntiff, In connection with the other évidence in the case." 

This charge was duly excepted to, and is assigned as error. The 
exception must be sustained. The first rock slide occurred late in 
the afternoon, and wholly obstructed trafEc on the railroad, making 
it the duty of the servants of the railroad near that place, without 
awaiting orders, to clear the tracks of the fallen rock as rapidly as 
was possible. There was no time to summon engineers to inspect 
the face of the clifï. Such slides were not infrequent on this railroad, 
and there was no évidence that such a précaution as propping or 
supporting the embankment, wall, or cliff of rock was practicable, 
or was ever taken or thought of by any one under such circum- 
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stances on that or any other railroad. It was a sudden dîsaster, 
causing a condition of the tracks which had to be repaired with 
speed. ■ The défendant was not responsible for the catastrophe and 
wreckag-e which caused whatever danger there was in the situation ; 
and under such circumstances the doctrine of "safe place" had no 
appHcation. The place was not in a condition made or chosen by 
the défendant, but in such condition as the disaster had left it. It 
was the plain duty of the servants in such an exigency, without 
awaiting orders, to engage in and hurry the work of clearing the ob- 
struction from the track, and incidentally to look after and guard 
their own safety while so engaged ; and the servants at hand. under 
John McGrath, their foreman and fellow servant, engaged in that 
work at once, and other servants, with their foreman, as they learned 
of the disaster, joined them. John McGrath was a man of expéri- 
ence on that railroad, where such slides had occurred before, and 
with the others could, while the daylight remained, see the face of 
the clifif, and form a judgment as to whether it appeared to be 
dangerous or reasonably safe for himself and his fellow workmen. 
That his attention was given to this subject appears, but the extent 
of his inspection or examination does not appear. His attention was 
called by a brakeman, who had no knowledge or expérience about 
such matters, to a crevice or fissure at the side of a rock in the clifif. 
But it appeared that such crevices or fissures were common in ail 
such clifïs, of which there were very many along that railroad, and 
this one does not seem to hâve impressed him as dangerous; and he 
appears to hâve relied on his own judgment and expérience in préf- 
érence to the suggestion of a mère trainman. Miles McGrath, the 
roadmaster, was sent there by another subordinate officiai, with an 
engine and flat cars and such workmen as he could pick up on the 
way, to clear the rock from the track; arriving there after it had be- 
come very dark. The foreman of thèse men which he brought there 
came to him when about to begin work, and one of them (Mr. 
Owens) asked him if the place was ail right, whereupon John Mc- 
Grath, who was présent, answered, "Yes, I examined it before dark, 
and it is ail right," and then the foremen went to work with their 
men, 

It does not appear by direct testimony what information was 
given to Whipps, as to the exigency requiring this work to be donc 
at night, or as to the character of the disaster, before he arrived 
at the obstruction and engaged in the work. It does appear that 
Miles McGrath arrived at Russell, where the bridge gang was, of 
whom Whipps was one, about 6 o'clock, with his engine and flat 
cars; and waited while they got their suppers, after directing that 
they go with him to this work; and that they got their shovels and 
went on those cars 10 miles or more to the work. If it is not a cer- 
tain presumption that ail the men were informed of the cause of 
their being called to distant work at such a time, it is clear that their 
foreman was so informed, and that on arriving at the obstruction, 
the situation was obvious, and also the necessity for clearing the 
track and causing that work, then only begun, to be hurried through, 
although in the night; and this could leave no other inference than 
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that the disaster had just happened, and that the work of remov- 
ing the broken rock was being prosecuted by the workmen, caring 
for their own safety. The absence of sufficient light to enable theni 
to carefuUy examine the cliff naturally occurred from the coming on 
of night and the hasty want of préparation, and was patent equally 
to ail the men engaged. Gulf, etc., v. Jackson, 65 Fed. 48, 51, 12 C. 
C. A. 507. 

As before stated, in the case of a sudden disaster like this rock 
slide, stopping ail trains on a railroad, it was the duty of the serv- 
ants without orders to enter on the work of clearing the tracks, and 
of the railroad company, without waiting for inspection, to direct its 
servants to hasten to the place and engage in that work, expecting 
the servants to use their own sensés and judgment in avoiding dan- 
gers. The circumstances gave the servants no right to assume that 
a safe place was prepared and furnished, or any inspection had, other 
than such examination as had been or might be made by fellow 
servants in prosecuting the work. It appears that John McGrath 
had assumed to make such examination as he deemed proper. If he 
was négligent in this, although he was a foreman, he was engaged 
in a common employment with the others, and was a fellow servant. 
Balch V. Haas, 73 Fed. 974, 978, 20 C. C. A. 151. So, also, was Miles 
McGrath, the roadmaster. He had no entire control of any separate 
department, but was engaged, like the other servants and the fore- 
men, in the common employment of keeping the road in repair, and 
was subject to the orders of the superintendent and trainmaster. 
Northern Pacific Ry. Co. v. Dixon, 194 U. S. 338, 343, 24 Sup. Ct. 
683, 684, 48 L. Ed. 1006. In this case the court says : 

"We hâve no hésitation In holding, both on principle and anthority, that 
the employer Is not liable for an injury to one employé occasioned by the 
négligence of another engaged in the same gênerai undertaklng; that it is 
not neeessary that the servants should be engaged in the same opération or 
partleular work. It is enough to bring the case vrithin the gênerai rule of 
exemption If they are in the employment of the same master, engaged in the 
same common enterprise, both employed to perform duties tending to accom- 
plish the same gênerai purposes ; or, in other words, If the services of each in 
hls partleular sphère or department are directed to the accomplishment of 
the same gênerai end." 

Hère ail thèse servants, including the foremen and the roadmas- 
ter, were, when the disaster happened, engaged in the common work 
and enterprise of keeping the railway in proper condition for the 
passage of trains. The disaster caused an instant sudden emergency 
in the very work in which they were engaged. An emergency ad- 
mitting of no delay — not even for daylight — certainly not for the 
summoning of the managing officers of the railway or of its en- 
gineers. The work to be done was simply the rough work of clear- 
ing the tracks of the fallen rocks, which the servants, under their 
foremen and roadmaster, were entirely compétent to perform. The 
circumstances and conditions must hâve made it plain to ail that no 
inspection or précaution respecting the cliff was or could hâve been 
had except by such of the servants as were there while it was day- 
light. Under thèse circumstances the servants who came later as 
well as those who were there in daylight assumed the risk of the 
138 F.— 2 
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employrtient they engagea in; and îf John McOrath or Miles Mc- 
Grath were négligent in representing the place to be safe, that was 
négligence of fellow servants. Northern Pacific Co.- v. Dixon, above 
citedj Pennsylvania Co. v. Fishack, 123 Fed. 465, 59 C. C. A. 269. 

It is unnecessary to consider in détail the several assignments of 
errôr. The instructions to the jury throughout conformed to the 
theory presented by the instruction above quoted. 

The judgment is reversed, and the cause remanded, with direc- 
tions to grant a new trial. 



MONARCH ELECTRIC & WIRE CO. v. NATIONAL CONDUIT & CABLE 

CO. 

(Circuit Court of Appeals, Seventh Circuit April 11, 1905.) 

No. 1,091. 

CoNTEACTS— Action foe Breach— Questions fob JtmY. 

Défendant was a New York corporation engagea in manufacturing cop- 
per wire, maintalnlng an office in Chicago in charge of an agent. Plaln- 
tifC was an extensive manufacturer of eleetrical supplies, using large 
quantities of copper wlre, having its office In Chicago. Its président, who 
had prevlously dealt with défendant through its Chicago office, called 
up the agent by téléphone, and asked the prlce on 100,000 pounds of cop- 
per wlre, and on being told asked the agent to enter plaintllï's order, 
saying he would send It in writing, to whlch the agent answered, "AU 
rlght." The order was sent and received without objection, but subse- 
quently, copper having in the meantlme advanced In prlce, défendant re- 
fused to fill It, and plaintlfC sued In assumpsit for breach of contract, 
introduclng évidence showlng the custom in the business and the prevlous 
course of dealing between the parties. Eeld that, whether the téléphone 
conversation, supplemented by the wrltten order, constituted a contract, 
in View of such custom and' course of dealing, and also whether the agent 
of défendant was authorized to uiake the contract on its behalf, were ques- 
tions for the jury, and that the direction of a verdict for défendant at the 
close of plalntifC's évidence was error. 

[Ed. Note. — For cases In point, see vol. 11, Cent. Dig. Contracts, §§ 
141-143.] 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Action of assumpsit for breach of contract in the fallure of défendant In 
error to dellver to plaintlfC in error, two hundred thousand pounds of cop- 
per wire. At the close of plalntifC's évidence in the Circuit Court, on motion 
niade by defendant's counsel, the jury was instructed to return a verdict for 
the défendant ; and upon this action of the court was assigned the error that 
constitutes the chief question in this case. The facts are stated in the opin- 
ion. 

Albert N. Eastman, for plaintiff in error. 
Gilbert E. Porter, for défendant in error. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge. The plaintif? in error is a manufac- 
turer of eleetrical supplies, using large amounts of copper, and do- 
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ing a business that reaches from one hundred and fifty to two hun- 
dred million dollars a year. 

The défendant in error is a New York corporation engaged in the 
manufacture and sale of copper wire. For a number of years the 
défendant bas maintained a Chicago office, in the charge of one H. 
E. Cobb, through whom the contracts in question were made. 

The évidence tended to show that on January 24th, 1902, one 
Samuel Mankowitz, président of the plaintiff, who had had previous 
dealings for copper wire with the défendant through Cobb, callcd 
Cobb on the téléphone, asking him for a price on one hundred 
thousand pounds of wire; that Cobb named twelve cents a pound; 
that Mankowitz said "enter my order"; that Cobb said "ail right"; 
that Mankowitz then said "I will mail you the order, either during 
the day, or I will send it over" ; and that on the same day Manko- 
witz sent to Cobb a writing as follows : 

"Chicago, Jan. 24th, 1902. 
National Conduit & Cable Ce, 
Mr. H. E. Cobb, Agent, 
Chicago, 111. 
Dear Sir: — 

As per conversation with you this day, you may onter our order for 100,000 
Ibs. bare copper wire at .121b, base £. o. b. New York, to be taken as needed, 
slzes to foUow spécifications. We agrée to pay 5% interest for remaining 
amount we do not take witliiu 30 days. 

ïrusting that this will be satisfactory, we are 
ïours very truly, 

MONAECH ELEO. & WlBE CO., 

[Signed] H. Schwab, 

Secretary." 

The évidence tended to show also, that on the morning of Jan- 
uary 28th, Mankowitz called up Cobb, asking him again for a price 
on copper wire, to which Cobb replied that the price was the same 
as the last ; that Cobb was then told to enter the plaintiff's order 
for one hundred thousand pounds, to which he replied "ail right" ; 
and that on the same day, the foUowing paper was sent by the plain- 
tif? to Cobb : 

"Chicago, Jan. 28, 1902. 
Mr. H. E. Cobb, 

Agent, National Conduit & Cable Co., 

Chicago, 111. 
Dear Sir: — 

As per conversation with you this morning, you will enter our order for 
100,000 Ibs., bare copper wire at .12 Ib., f. o. b., factory, sizes to follow on spéci- 
fications, to be taken within 30 days. We are 
Yours very truly, 

MONABCH ElECTEIC & WlEE CC, 

[Signed] H. Schwab, 

'•Sea'v-" 

The évidence tended to show further, that on this latter date, 
January 28th, but after the conversation just related, Cobb called 
up the plâintifif on the téléphone, saying that he had just received 
a wire from his house in New York, advising him that copper had 
advanced. Thereupon Mankowitz said "I am glad to hear it", to 
which Cobb replied, "well, you came in pretty lucky." 

The day following, January S9th, Cobb wrote a note to the plain- 
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tiff, enclosing a letter receîved by him from the défendant in New 
York, which note, with the enclosure, are as foUows ; 

"The National Conduit & Cable Company, 
Chicago Office, 1501 Monadnocli Building, 

January 29, 1902. 
Monarch Electric & \Vlre Ce, 

135 S. Clinton St., City. 
■Gentlemen : — 

Enclosed flnd letter from our New York office, referrlng to your order of 
January 24th for 100,000 Ibs. bare copper wlre. Please note contents and ad- 
vise me at once whether you want us to accept your order under thèse terms. 
Yours very truly, 

[Sigued] National Conduit & Cable Ce, 

H. E. COBB." 
fEnclosure) 
"H. E. Cobb, Esq., 

Chicago, m. 
Dear Sir : — 

We hâve your favor of the 25th inst, enclosîng your order No. 88 for the 
Monarch Electric Wlre Co., Chicago, and In relation to thls order, we beg 
to say that the only terms on which we would accept It would be cash on 
B/Ij, and that the total order must be taken before July Ist. We are doing 
nothlng in connection with the order until we hear from you further. 

ïours truly, 

TiiB National Conduit & Cable Co. 
[Slgned] per G. G. O'Connoe. 
P. S. We return herewlth letter of the Monarch Elec. Co." 

To which plaintifE answered as foUows: 

"Chicago, Jan. 30, 1902. 
Mr. H. E. Cobb, 

C/o National Conduit & Cable Ce, 
Chicago, IlL 
Dear Sir: — 

We are in recelpt of your letter of the 29th inst., where you enclose letter 
from your New York office. Referring to the contents, we wish to say that 
the conditions and terms your New York office name, are entirely satlsfac- 
tory to us, we of course expect you to allow us the usual cash discount 
Yours very truly, 

MONAECH BlECTEIO & WlBE CC, 

[Signed] S. Mankowitz, 

Près." 

This letter evidently was sent to New York; for on February 
6th, Cobb received a letter written to him from the New York 
house on February 3rd, which read as follows : 

"In relation to the inqulry of the Monarch Electric & Wlre Co. as every- 
thing in relation to this matter bas passed througU your hands already, we 
want you to see thèse people and tell them for us that thelr order bas not been 
accepted, is not accepted now, and will only be accepted at the market price 
of copper when it is accepted, and with the understanding that the terms shall 
be net cash on B/L and no discount." 

This letter Cobb enclosed to the plaintiff. 

What has now been stated constitutes the transaction on which 
the action is based. From time to time plaintiff made out spécifica- 
tions, according to his contract as claimed, which défendant refused 
to fill ; whereupon the action was brought. 

Assuming that Cobb had authority to make a contract, the ques- 
tion that first arises is, Did the téléphone conversations constitute 
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a contract? It will be seen that the conversations covered, in ex- 
press terras, a number of pounds of copper and the priée per pound, 
and nothing more ; while the written order, in addition, stipulated 
that the delivery should be "as needed," the amounts not taken with- 
in thirty days to draw interest at the rate of five per cent. From 
this it is argued that Cobb's assent to the verbal proposai did not 
carry assent to the proposai as enlarged in the written order. 

But the conversations over the téléphone hâve a background in 
the customs of the trade and previous dealings; and in view of such 
background must receive their interprétation. Plaintiff was not a 
merchant merely; he was a manufacturer also — a manufacturer 
whose need for copper wire as material, corresponded, in amount 
and time, with the spécifie contracts he had undertaken. This the 
défendant must hâve had in mind, and we must assume that, pos- 
sibly, at least, the dealing was on that basis. Indeed such was the 
proof of customs of trade and the previous dealing between the 
parties. The évidence tending to establish thèse facts should hâve 
gone to the jury; for from such évidence, in connection with the 
other facts shown, the jury would hâve been warranted in fmding 
that the téléphone conversations constituted a complète understand- 
ing not varied by the confirmatory notes. 

Nor can we assume that the conversations over the téléphone 
were meant simply as an ofïer, the acceptance of which was not 
understood to be binding, until submitted to the New York office. 
There is no direct évidence to that effect; and whether such was, or 
was not, in the mind of the parties, is a question of fact also that 
shotild hâve gone to the jury. 

The next inquiry is, Did Cobb hâve authority, or was he held 
out to plaintifïs as having authority, to enter into the contract? 
Hère, again, the question for us to détermine is, not what the évi- 
dence establishes, but whether, upon the évidence submitted, the 
court should hâve sent the case to the jury. 

The direction was given, not at the close of ail the évidence, but 
at the close of the plaintififs' évidence. The case stood, therefore, 
as if the plaintifïs' évidence being closed, the défendant had gone 
to verdict with no further évidence. In such posture, it seems to us, 
that the previous dealings between the parties, the letter heads 
showing that the office occupied by Cobb was the Chicago office 
of the défendant, the fixing by Cobb of defendant's name to com- 
munications, and the other facts of that character submitted, were 
compétent évidence to constitute, and in the absence of explanation 
by défendant, sufificed to constitute, a prima facie case to go to the 
jury. Indeed, thèse facts being shown, had the défendant rested 
his case without explanation, a verdict in favor of the plaintiff might 
easily hâve been sustained on the ground of the reasonable and 
natural inference that, in the absence of explanation, the facts would 
carry. 

The instruction to the jury under ail the circumstances, was, in 
our judgment, erroneous, and the judgment of the Circuit Court is 
reversed, with instructions to grant a new trial. 
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ORANB V. BUCKLEY et al. 
(Circuit Court of Appeals, Ninth Circuit. May 8, 1905.) 

ApPEAL— LlABILITT ON StJPEBSEDEAS BOND— PrOSECUTING APPEAL 10 EFFECT. 

Where the défendant in a suit to foreclose a contract: for the purcliase 
of real estate by' an appeal secured a modification of the decree below, 
allowiug him a substantial exteusion of time within wliich to make the 
deferred payments and protect liis rights under the contract, his appeal 
was "prosecuted to efCect," within the nieanlng of the condition of his 
supersedeas bond. 

In Error to the Circuit Court of the United States for ths North- 
ern District of CaUfornia. 

Cushing, Grant & Cushing, for plaintiff in error. 
Théodore J. Roche, Matthew I. Sullivan, and J. F. Sullivan, for 
défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. The only point involved in this writ 
of error is, "Did the défendant Buckley prosecute his appeal to ef- 
fect?" This question was answered in the affirmative by this court 
in Buckley v. Crâne, 123 Fed. 29, 33, 59 C. C. A. 109. The rulings 
of the court below in the trial of the présent case were in accord 
with the views heretofore expressed by this court. 

The judgment of the Circuit Court is affirmed. 



SAXLEHNEB v. EISNER & MBNDELSON CO. 
(Circuit Court of Appeals, Second Circuit. April 19, 1905.) 
No. 143. 

1. Teade-Maeks— Fraudulent Use— Profits— Estoppel. 

Wherè défendant had fraudulently appropriated complalnant's trade- 
marks and labels used on minerai waters, défendant was estopped to say 
that it would bave been equally successful in selling this water had It 
used honest trade-marks and labels. 

[Ed. Note. — For cases in point, see vol. 46, Cent. Dlg. Trade-Marks and 
Trade-Names, |§ 93, 105, 112.] 

2. SAMB— ACCOUNTING. 

Where défendants had fraudulently appropriated plalntlffs trade- 
marks and labels and used the same in the sale of minerai water, plain- 
tiff was not bound, on an accouuting of profits, to show what part of 
defendant's goods it could bave sold had It used honest marks and 
labels. 

[Ed. Note. — For cases In point, see vol. 46, Cent Dlg; Trade-Marks and 
Trade-Names, §§ 104y2, 112.] 

8. Same— ExpENSEs. 

Where défendant was engaged In selling other goods as well as Huny- 
adi water on which it fraudulently appropriated complalnant's trade- 
marks and labels, and on an accouuting It appeared that the defend- 
ant's salesmen sold more goods of other character than they did of Suny- 



SAXLEHNER V. EISNEE ie MENDELSON CO. 23 

adl water, the traveling expenses and salaries ofsuch Salesmen should 
be chargea to gênerai expenses, and not against the defendant's Hunyadl 
department exclusively. 

[Ed. Note. — For cases In point, see vol. 46, Cent Dlg. Trade-Marks and 
Trade-Names, §§ 104%, 112.] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 137 Fed. 1033. 

On appeal by défendant from the final decree of the Circuit Court for the 
Southern District of New York, entered January 15, 1904, whieh confirmed 
the master's report, awarding $29,793.86 profits to the complainant, and di- 
rected the défendant to pay said amount, together with interest, costs, mas- 
ter's fées and disbursements, amounting in the aggregate to $31,874.36. 

The report of the master contains the follovving conclusion : 

"I am not convinced that the items under the head of 'traveling expenses,' 
'salaries pald to salesmen' and 'Chicago expenses' are exclusively water de- 
partment charges and as the proofs do not furnish any basls by which a defl- 
nite proportion thereof as chargeable to this department can be computed, 
I hâve dlsallowed them as pecullarly 'Hunyadl' expenses and earrled them 
to the gênerai expense column whereby Hunyadl gets Its proportionate crédit. 

"Making the foregoing disallowances and transfers and then employlng 
defendant's method of computation I obtained the yearly results shown in 
the foUowing tabulation: 

"Year. 

1892 
1893 
1894 
1895 
1896 
1897 
1898 
1899 
1900 



"I accordingly flnd and report that the complainant Is entitled to recover 
the sum of twenty-nine thousand seven hundred and ninety-three dollars and 
eighty-six cents ($29,793.86) as the net profit made by the défendant Com- 
pany during the perlod covered by the accounting by reason of the infrlnge- 
ment complained of and adjudged." 

This is the end of a long lltigation between thèse parties. The preceding 
décisions will be found reported as follows: (G. C.) 88 Fed. 61; 63 U. S. 
App. 139, 91 Fed. 536, 33 C. C. A. 291 ; 179 U. S. 19, 21 Sup. Ct 7, 45 L. Ed. 
60; Id., 179 U. S. 43, 21 Sup. Ct. 16, 45 L. Ed. 77. 

Charles G. Coe, for appellant. 
Antonio Knauth, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge (after stating the facts). The two proposi- 
tions principally relied upon by the défendant are: 

First. That the recovery should be limited to the spécifie profits 
derived from the use of the red and blue label as distinguished 
from the use of the name "Hunyadi," the capsule and the size and 
shape of the bottle. As no testimony has been adduced showing 
the proportion of profits attributable to the label alone it is argued 
that nominal damages only can be recovered. 
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Second. That the master erred in charging the travelîng expenses 
and salaries of salesnien employed by the défendant to the gênerai 
expense account ^ rather than to the Hunyadi department alone, 
which represented only about one-tenth of the defendant's business. 

Neither of thèse contentions can be maintained. The label adopt- 
ed by the défendant has been denounced by the courts as fraud- 
ulent and devised for the express purpose of enabling the défend- 
ant to trade on the good will established by the complainant. Had 
the défendant honestly intended to sell the bitter water imported by 
it on its merits it would not hâve dressed up its goods in such a way 
that even the intelligent and wary customer might be deceived. It 
might, for instance, hâve sold its water in ordinary bottles of the 
Apollinaris type, with a white oval label containing the vvords 
"Hunyadi Matyas" in black letters; but this it did not do and there 
is no évidence that thé competing waters were ever sold in this 
country on their merits, viz. : in packages which clearly difïeren- 
tiated them from the complainant's water. The évident intent and 
purpose of the défendant was to poach on the réputation established 
by the Hunyadi Janos water. It started out to get a part of the 
complainant's profits and it succeeded, but we are familiar with no 
principle of law which will permit it to keep thèse profits. One 
who has fraudulently appropriated the trade-marks and labels of 
another will hardly be heard to say that he would hâve been equally 
successful had he used honest indicia and labels. It would be 
casting an intolérable burden upon the complainant in such cases 
if, after proving the fraud, the infringement and the profits, he 
were compelled to enter the realms of spéculation and prove the 
précise proportion of the infringer's gains attributable to his in- 
fringement. The argument reduces itself to this: The défendant 
says: "If I had been honest I could hâve sold at least a part of 
thèse goods and as you hâve failed to show what that part is you 
are entitled to recover nothing." The answer is : "You were not 
honest." If authority be needed in support of the complainant's 
contention it will be found in the décision of the Suprême Court in 
this case. 179 U. S. 19, 31 Sup. Ct. 7, 45 L. Ed. 60. 

During the period of the accounting the défendant sold 3,512,550 
bottles of Hunyadi water. The testimony shows that this branch 
of the business was considered by the defendant's ofïïcers as both 
successful and lucrative. It is incredible that the shrewd business 
men in charge of the défendant company would continue a business 
for nine years which, according to the figures presented by them to 
the master, showed, with one exception, an annual loss and re- 
sulted in a total loss of $34,304. Thèse figures were produced by 
adding to the cost of selling Hunyadi water items which should be 
added to the gênerai expense of the business rather than to the wa- 
ter account alone. No separate account of the expenses of the 
water department was kept and the figures reported by the master 
were reached after marshaling the various items under the appro- 
priate head. In a few instances items were charged to the water 
account, but the traveling expenses of salesmen were not among 
them. Naturally this should be so, for there can be no doubt that 
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thèse salesmen sold ail the commodities dealt in by the défendant. 
One of them, in contradiction of the defendant's président, testi- 
fied that he was paid by salary and net by commissions on the sale 
of Hunyadi water and that he sold about ten times as much Hofï's 
Malt Extract as Hunyadi water. Another salesman contradicts the 
defendant's président in other particulars. No one is called to cor- 
roborate him. 

The subject of expenses présents simply a question of fact which 
was properly disposed of by the master. His report is most fair 
and conservative ; as favorable to the défendant as it has any right 
to expect and we see no reason to disturb his findings. The great 
weight of testimony justifies the conclusion that the expenses of 
salesmen should be charged "to the gênerai expense column where- 
by Hunyadi gets its proportionate crédit." 

The decree is affirmed. 



ROSASCO et al. v. PITCH FINE LUMBER CO. 

(Circuit Court of Appeals, Second Circuit. April 19, 1905.) 

No. 167. 

1. Shipping— Construction of Chabteb Pakty— Right ci' Cancellation. 

A provision of a charter party requiring the vessel to sail in ballast 
for the port of loading within 48 hours after notice from the charterer 
designating sueh port, is not a condition précèdent, a breach of which 
entitles the charterer to cancel the contract, where there is a subséquent 
provision for a canceling date if the vessel shall not hâve arrived at the 
port of loading, and she arrives within the time so flxed. 

2. S AME. 

A vessel, then at Venice, was chartered "for a voyage from Ship Island 
or Pensacola, charterer's option, to Montevideo, * * * orders on sign- 
Ing B/L. Loading port to be named before vessel leaves Venice, but ves- 
sel to sail 48 hours after orders are given." Eeld that, in view of the 
situation of the parties when the charter was made, and of other pro- 
visions therein for dispatch, and flxing a canceling date if the vessel 
should not hâve arrived at port of loading, the clause requiring the ves- 
sel to "sali 48 hours after orders are given" applled to the orders given 
after the vessel was loaded, and not to the time she was required to sali 
from Venice after the naming of the port of loading. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

On appeal from a final decree of the District Court for the South- 
ern District of New York, entered May 13, 1904, in favor of the libel- 
ants for $2,561.80, damages for breach of a charter party. The facts 
are stated in the opinion below. 121 Fed. 437. 

Charles C. Burlingham, for appellant. 
J. Parker Kirlin, for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The charter party contained the following 
stipulation; "Charterers bave option of cancelling charter if vessel 
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not arrîved at loading port by Nov. 15th, 1901." The designated 
loading port was Ship Isiand, Miss. The vessel arrived there from 
Venice and reported for cargo November 12, 1901, three days before 
the charterer could cancél the charter, pursuant to the provision 
just quoted. On November 15th the agent of the charterer, hav- 
ing learned that the vessel had not sailed from Venice within 48 
hours after Ship Isiand was designated as the loading port, served 
notice on the master that the charterer declined to load the vessel 
"owing to the violation of your charter party." This action was 
taken under the following language of the charter, which provided 
that the Italian bark Guilia R. was chartered by the Pitch Fine 
Lumber Company "for a voyage from Ship Isiand or Pensacola, 
charterer's option, to Montevideo, Buenos Âyres or Bahia Blanca, 
A. R., orders on signing B/L. Loading port to be named before 
vessel leaves Venice, but vessel to sail 48 hours after orders are 
given." Construing this language as requiring the bark to sail from 
Venice within 48 hours after notice of loading port was given, the 
District Judge, nevertheless, decided that the stipulation was not a 
condition précèdent, the breach of which warranted the'cancellation 
of the charter. In view of the subséquent provision for canceling 
the charter if the bark reached Ship Isiand after November 15th the 
judge decided that the failure tb sail from Venice within 48 hours 
was the breach of an independent covenant which entitled the 
charterer to any damages it might hâve sustained thereby but did 
not give it the right to refuse the bark. The District Judge un- 
doubtedly felt that the action of the respondent in déelining to load 
the bark after she had crossed the océan in order to keep her agree- 
ment and had arrived well within the stipulated time, ought not to 
be upheld upon a strained or doubtful construction of the charter 
and we agrée with him in thinking that if the 48-hour provision re- 
lated to the departure from the port of Venice it must yield to the 
plain and unmistakable provision regarding the cancellation of the 
charter. If the negotiations of the parties on this subjeCt had not 
culminated in an explicit agreement there might be; -difficulty in 
sustaining the libelants' position. It seems to us that there can 
be little doubt as to the soundness of the proposition that the re- 
spondent could, if it so desired, cancel the charter if the.bark arrived 
at Ship Isiand after November 15, 1901, but could not do so if she 
arrived prior to that date. 

It must be conceded that if the foregoing interprétation be adopt- 
ed the question is not entirely free from doubt; if, however, the 
agreement be construed to mean that the bark was to sail from the 
loading port (Ship Isiand) within 48 hours after receiving orders 
to proceed to the port of discharge, ail diiïîculty as to the law is 
eliminated from the case. It is now contended, and it is asserted 
that the contention is made for the first time in this court, that the 
clause in question should be interpreted as foUows : , 

"A voyage from Ship Isiand or Pensacola, cbarterer's option, tô Montevideo, 
Buenos Ayres or Baliia Blanca, A. R., orders on signing bill of lading, but 
vessel to sali 48 hours after orders are given. Loading port to be aamed be- 
fore vessel leaves Venice." 
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Bearing in mind that in construing thèse contracts the court 
should be guided by the intention of the parties we are strongly in- 
clined to the opinion that the foregoing is the proper and natural 
interprétation of language which it must be admitted is inartistic 
and somewhat ambiguous. Our reasons for this conclusion may be 
briefly stated as follows : 

First: It is an inaccurate use of language to describe the mère 
désignation of the loading port as "orders." If the parties had 
intended that the 48-hour provision should apply to the situation at 
Venice they would hâve stipulated that the bark should sail "48 
hours after notice of loading port is given," or "48 hours after load- 
ing port is named." On the other hand, "orders" was a most apt 
and appropriate word to describe the action of the charterer in di- 
recting the master's course after his vessel was loaded with the 
charterer's property and especially so when the parties had used the 
word in a precisely similar sensé in the paragraph immediately pre- 
ceding. When they speak of the loading port they used the word 
"named"; when they speak of the port of discharge they use the 
word "orders." 

Second: Though the agreement was made July 31, 1901, it was 
not until August 14th that Ship Island was designated as the load- 
ing port, indicating that the charterer was not anxious to load the 
vessel before November. The provision for naming the loading 
port was manifestly for the benefit of the vessel, otherwise she 
might hâve been compelled to touch at Pensacola only to be in- 
formed that her cargo was to be received at Ship Island. The 
charterer was amply secured by other provisions, found in the 
printed part of the charter, providing that the vessel should "pro- 
ceed with ail possible dispatch from Venice to loading port." The 
charterer needed no other protection than this, coupled with its 
right to cancel if the vessel failed to report November lôth. 

Third: It was for the interests of both parties that the vessel 
should hâve quick dispatch after receiving her cargo. Delay hère 
might resuit most disastrously to the charterer, but unless the 48- 
hour provision applied to the loading port the charterer had no re- 
dress. No other clause of the agreement gives it. 

Fourth : The language so often quoted was written in the printed 
form in place of other language which had been erased. The print- 
ed portions so deleted provide for a safe port of discharge "48 
hours allowed awaiting orders at Montevideo." In short, the 
charter as originally printed provided that after the loaded vessel 
arrived at Montevideo 48 hours should be allowed awaiting orders 
to proceed to a safe port of discharge. It seems fair to assume that 
the words "vessel to sail 48 hours after orders are given" were in- 
tended as a substitute for the words so eràsed. Read in the light 
of what seems to hâve been the intent of the parties we are of the 
opinion that the charter did not require the bark to sail from Venice 
within 48 hours after receiving notice that the charterer had selected 
Ship Island as her loading port. 

The decree is aiifirmed with interest and costs. 
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BOWER T. HOLZWORTH et al. 

(Circuit Court of Appeala, Elghth Circuit. May 23, 1905.) 

No. 2,199. 

Bankrtjptct— Jury Triai, on INvoxu^'TART Pétition— Revtew. 

Proeeedings on a trial by jury of the issues joined on a pétition In în- 
voluntary bankruptcy are net subject to review by appeal, but only on 
writ of error. 

Appeal from the District Court of the United States for the South- 
ern District of lowa. 

C. M. Brown (K. E. Willcockson, on the brief), for appellant. 
C. H. Mackey and D. W. Hamilton, for appellees. 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
LOCHREN, District Judge. 

PER CURIAM. Upon the involuntary pétition of the appellees 
the appellant was adjudged a bankrupt, after the issues raised by 
the pétition and answer respecting his insolvency and his commis- 
sion of an act of bankruptcy had been determined against him by 
the verdict of a jury upon a trial had according to section 19 of the 
bankruptcy act of July 1, 1898, c. 541, 30 Stat. 551 [U. S. Comp. St. 
1901, p. 3429]. It is sought to hâve the judgment reviewed by an 
appeal as in an equity case. The errors assigned relate to rulings 
made during the course of the trial before the jury. It is settled 
by the décision of the Suprême Court in EHiott v. Toeppner, 187 U. 
S. 327, 334, 23 Sup. Ct. 133, 47 L. Ed. 200, that the proeeedings upon 
such a trial, had before a jury, are not subject to review on appeal, 
but only on writ of error. Upon the authority of that case this 
appeal must be, and is, dismissed. 



FARRELI. V. ERIE R. CO. 

(Circuit Court of Appeals, Second Circuit. Aprll 6, 1905.) 

No. 158. 

1. Raiilsoads— Injuey op Person AT Crossing— CoNTEiBUTOBT Négligence. 
PlaintifC, a boy 16 years old, approaclied on foot a crossing of double 
tracks of defendant's raiiroad over a street. After crossing tlie street 
the tracks curved sharply, and took a direction at right angles to their 
former course. Plaintiff's testimony showed that before going upon the 
crossing he looked in both directions along the track, which on the side 
of the curve be could see as far as a tunnel 1,300 feet away. There 
was no train In view from that direction, but oné was approaching from 
the other on the furthër track, and he walted untiJ it had passed, and 
then, looklng along the other track and seeing no train, he started to 
cross, but was struck by a train coming from the opposite direction, and 
injured. There was thick smoke coming from the train which passed, 
and settllng near the ground, and the train itself as it rounded the curre 
obstructed the view on the other track, except for perhaps 150 feet. 
There was also évidence that the train wblch struck plaintiff was mov- 
Ing at a speed of 15 miles an hour, in violation of a dty ordinance, which 
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prohîblted a speed greater than 6 miles. Held, that In vlew of Btich évi- 
dence, and the noise made by the train whleh had passed, the question 
of plaintlŒ's contributory négligence was one of fact for the jury. 

2. Saue. 

A person approachlng a rallroad crosslng In a dty is not bound to an- 
ticlpate that an approachlng train will proceed at an unlawful or an 
unusual rate of speed, and is not chargeable with négligence, as matter 
of law, in attempting to cross, if, in vlew of the distance at whlch the 
track seems to be clear, he would bave time to cross before a train going 
at the usual and lawful speed would reach the crossing. 

[Ed. Note. — For cases In point, see vol. 41, Cent. Dig. Rallroads, S 1074.] 

Appeal from the Circuit Court of the United States for the 
Southern District of New York. 

Writ of error by the plaIntifC In the court belovc to revlew a judgment en- 
tered upon a verdict directed by the court in an action brought to recover 
for injuries received at a hlghway crossing. The trial judge directed a ver- 
dict for the défendant upon the ground that the évidence establlshed contribu- 
tory nftgligence on the part of the plaintifC, and refused the request on behalf 
of the plaintiff to submit that issue to the jury. Error ïa assigned of that 
ruiing. 

J. B. Ker, for appellant. 
Chas. MacVeagh, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The question whether the case was 
one which should hâve been submitted to the jury upon the issue 
of the contributory négligence of the plaintifï is the only one which 
bas been argued at the bar. 

The évidence upon the trial tended to show the following facts: 
Near the intersection of Monmouth street and Twelfth street, Jer- 
sey City, and a few feet westerly of the westerly line of Monmouth 
street, two parallel tracks of the defendant's railroad cross Twelfth 
street at right angles, and curve sharply to the westward, until they 
join the main Unes of the defendant's road, when they run practic- 
ally due west, and enter a tunnel distant about 1,300 feet from the 
crossing. Both Twelfth street and Monmouth street, as shown 
upon the map which was used upon the trial, are narrow streets, 
being about 30 feet wide. The plaintifï, a lad 16 years of âge, was 
proceeding on foot, on the afternoon of a clear day, along the south 
side of Twelfth street, going west intending to cross the tracks. 
After he reached Monmouth street he looked to the left, and saw 
no train coming, though he could see the tracks unobstructed as far 
as the tunnel. Then he looked to the right, and saw a short freight 
train coming on the further track, which was going west towards 
the tunnel. He stopped and waited until it had passed and had got 
about 12 feet beyond the crossing. Then he looked again, saw the 
near track was clear to the westward as he thought for a distance 
of 100 feet, and started to cross ; but as he got on the first track he 
was struck by a train coming from the westward. Thick smoke 
was coming from the locomotive of the train going towards the 
tunnel, and settling near the track ; and the train itself while 
rounding the curve would preclude a person standing on Twelfth 
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Street iiear tlie westerly line of Monmouth street from seeîng a 
train coming from the westward on the nearer track more than 150 
feet away. The évidence did not distinctly show how far the plain- 
tif? was from the traclc when he finally looked to see if a train was 
approaching and started to cross. If he had reached the westerly 
line of Monmouth street, he would hâve been about 10 or 12 feet 
from the track. There was testimony that the train which struck 
the plaintiff was going at a speed of about 15 miles an hour. 

Upon thèse facts we think the trial judge erred in taking the case 
from the jury. The testimony of the plaintifï indicates that he 
was a fairly intelligent lad, and if his narrative was true he ap- 
proached the crossing without undue haste, and did not attempt to 
cross the tracks until he had looked, waited until one train had 
passed, looked again to see if he could cross safely, and discover- 
ing, as he supposed, that lie could do so, went- forward. It is not 
impossible that the smoke of the locomotive of the îreight train 
obscured his view so that while the train was rounding the curve 
he could not hâve seen the approaching train more than 100 feet 
away. The noise of the freight train sufïiciently explains his fail- 
ure to hear the approach of the other train. If he was on the west- 
erly, line of Monmouth street when he made his final start to cross 
the track, he could hâve crossed, going leisurely, in about 6 seconds, 
and probably less. If the train that struck him had been moving 
at a speed of 6 miles an hour, it would hâve been about 11 sec- 
onds in covering the 100 feet. By one of the ordinances of the 
city it was unlawful for the défendant to propel its trains across 
anj' street within the city limits at a greater speed than 6 miles an 
hour. The engineer of the locomotive which struck the plaintiff 
testified that the customary speed of the defendant's trains at that 
place was at the rate of 5 or 6 miles an hour. If the train was 
in fact makihg a speed of 15 miles an hour, it would hâve traversed 
the 100 iëet in about 4J4 seconds. 

Thé plaintiff was bound to use ordinary care, which was to be 
greater or less, according to the circumstances in which he was 
placed, and the dangers which a person of ordinary prùden-ce would 
hâve reason to apprehend. He was not required to anticipate that 
an approaching train of the défendant would proceed at an unlaw- 
ful rate of speed, or at an unusual rate of speed, or at a rate of 
speed dangerous in view of the relative location of the crossing and 
the curve. If, estimating the distance at which the track seemed 
to bé clear, the time it Would take a train to travel tliat distance 
proceeding at the usual speed, and the time it would require to 
cross the track in safety, a person of ordinary prudence would un- 
der the same circumstances hâve considered it safe to cross, the 
plaintiff was justified in attempting to do so. Unless the jury 
would not hâve been warranted in finding that. ordinary care would 
forbid an agile lad to attempt to cross a railway track which he 
could pass în five seconds, when no train was in sight for a distance 
which a train proceeding at ordinary speed would cover in twice 
that time, the question of contribytory négligence was not one of 
law, but one of fact; '-Irrespective of any arithmetical calculations 
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based upon tîme and distance, if it was true that the plaîntiff Just 
before lie stepped upon the track looked to see if any train was 
approaching, and did not see one, or if he did see the approaching 
train, and in that respect testified iintruly, but nevertheless sup- 
posée! that it was far enough away to permit hini to cross the 
track without incurring- any substantial risk, the question whether 
his attempt was one wîiich an ordinarily prudent person would not 
hâve made was a question vipon which fair-minded men might rea- 
sonably difïer. Some weight is to be given to the presumption that 
those wlio are crossing a track in front of an approaching train, 
guided by the instinct of self-preservation, will not place themselves 
in imminent péril of life and limb by making the attempt without 
allowing a proper margin of safety. Reasonably prudent pedes- 
trians riot infrequently cross tracks near which they are standing in 
front of slowly approaching trains, and sometimes when the train 
is seen not to be more than 150 f eet, or even 100 feet, away ; and 
unless it can be said that to do so is négligent per se, it is for a jury 
to consider the varions circumstances which give character to the 
particular act and assign it to its proper category. When différent 
inferences fairly may be drawn from the facts, and différent minds 
may be led reasonably to diiïerent conclusions upon the évidence, 
it is error to take the question of négligence from the considération 
of the jury. 

The évidence upon the trial presented an improbable, but not an 
impossible, caise. It seems improbable, if the boy had looked as he 
said he did, that he could hâve failed to see the approaching train 
when at a distfince of 150 feet ; yet if, owing to the smoke, he could 
not see it until it was within 100 feet, and he looked and did not 
see it, the accident may hâve happened substantially as he testifies 
it did. Although he may hâve been near enough to the track to 
cross with apparent safety, nevertheless if it bé true, as some of 
the testiihony indicated, that the train was moving at the speed of 
15 miles an hour, it is not wholly incredible that it could hâve over- 
taken him before he passed over. 

The judgment is reversed. 



GEORGE I^AWLEY & SON CORP. v. PARK. 

(Circuit Court of Appeals, First Circuit. May 25, 1903.) 

No. 581. 

1. CoNTRACTS— Action for BBEAcn— Questions tor Jitrt. 

An issue as to whether certain bronze franies used by défendant in tbe 
construction of a yacht for plaintiff, and whicti proved to be brittle and 
unflt for the lise to which they were put, were in conipliance with the 
contract, which requlred ail material to be "the best procurable of its 
kind in every respect," was properly submitted to the jury- where there 
was évidence that the manufacturers had made and supplied to others 
a much' better quality of bronze, although there was évidence tending 
to show that the bronze used was the best procurable at the time. 

2. Same— Bbbach or Implied Wareanty. 

One who çontracted, in the building pf a yacht, to use material the 
best procurâble of its kind, does not fulflll the implied warranty by using' 
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reasonable efforts to procure the best, and It is no défense to an action 
to recover back the purchase price on the ground of Its breach that he 
ordered the best materials, and used them in good faith In the belief that 
they were such. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

H. Eugène Bolles (Charles H. Tyler and B. Deveraux Barker, on 
the brief), for plaintiff in error. 

Robert S. Gorham (Ropes, Gray & Gorham, on the brief), for 
défendant in error. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

LOWELL, Circuit Judge. In 1903, the plaintiff in error, herein- 
after called the défendant, contracted in writing to build a yacht for 
the défendant in error, hereinafter called the plaintifï. The mate- 
rials were to be "the best procurable of their kind in every respect." 
Certain frames hère in controversy were to be of extruded bronze 
1}i inches by lyi inches by ^/e* of an inch. About seven weeks 
after the yacht was launched and paid for, on her passage from 
New York to Newport, in ordinary weather, and with proper 
handling, nearly ail thèse frames were broken, so that she was not 
safe to use. The bronze was found to be so brittle as to be unfit 
material for the frames of a yacht, having but 3 to 5 per cent, of 
ductility. The plaintiff sought to rescind the contract, and brought 
this action to recover back the purchase price. His principal con- 
tention at the trial before the jury was that the extruded bronze, of 
which thèse frames were made, was not "the best procurable of its 
kind in every respect," as required by the contract. The défend- 
ant asked the trial judge to order a verdict, contending that there 
was no évidence that the bronze was not the best procurable of its 
kind. The learned judge refused to take the case from the jury, 
which awarded the plaintiff the whole price he had paid. The de- 
fendant's exception to the learned judge's refusai to direct a verdict 
is now before us. 

The question presented is this: Was there évidence to go to the 
jury that the bronze was not the best procurable of its kind in every 
respect? Extruded bronze is a material which, in 1903 and earlier, 
was made in this country exclusively by the Coe Brass Manufactur- 
ing Company. The plaintiff introduced évidence to show that rods 
and bars made by this company before 1903, being about 1^ 
inches in diameter, showed a ductility of about 20 per cent. ; that 
before 1903 the Herreshoffs had used bars about a quarter of an 
inch in thickness, having a ductility of at least 15 per cent.; and 
that the United States had used many tons of this bronze having a 
ductility of at least 15 per cent. Packard, an expert, testified that 
the frames in question were very brittle, and that a proper degree 
of ductility was necessary to constitute extruded bronze of the best 
quality. The defect in thèse frames was latent, and was known 
neither to the plaintiff nor to his architect until after the breakage. 
Having thus introduced évidence that the bronze of the frames was 
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unfit for use, and that much better bronze had been made by the 
Coe Company and supplied to others, the plaintiff made a prima 
facie case that the bronze was not the best procurable. To meet 
this case, the défendant made two défenses : 

1. He introduced the évidence of Weaver, salesman and manager 
of the extruded bronze department of the Coe Company. Weaver 
testified that his company had at the time of the contract but one 
alloy used for the frames of yachts, and that without taking up the 
matter and experimenting further he could hâve given the défend- 
ant nothing better than the bronze furnished. He attempted to 
explain the admitted unfitness of thèse frames by stating his opin- 
ion that the bronze, when extruded into sliapes as small as the 
frames in question, became more brittle by reason of its rapidly 
cooling surface, which was relatively larger as tlie frames were made 
the thinner. He also testiiied that a séries of experiments was 
made by the Coe Company in 1903 and 1904, resulting in a new al- 
loy, some samples of which, a little larger than the frames hère in 
question, had a ductility of 20 per cent. The défendant thus sought 
to show that the bronze used in the yacht, though unfit for its pur- 
pose, was the best procurable of its kind. Weaver's évidence tend- 
ed to establish this contention, and, if believed in ail respects by 
the jury, might bave established it conclusively. But Weaver was 
not qualified as an expert, and we cannot say that the jury was 
bound to accept his theory, or that a verdict founded upon the 
plaintiff's évidence was unwarranted. There was évidence that 
the bronze was not the best procurable, and to pass upon conflicting 
évidence is the duty of a jury. 

2. The défendant called Lawley, its manager, who testified that 
he talked with Weaver before ordering the bronze frames, and 
that it was understood between them that the bronze was to be 
the best. It was agreed that ail parties concerned acted in good 
faith, and honestly endeavored to produce a yacht which should be 
strong and satisfactory in every respect. The défendant contended 
that Lawley used ail reasonable care to obtain from its only manu- 
facturer in this country the best extruded bronze ; and that, even if 
an inferior article was furnished the défendant, yet Lawley's pré- 
cautions proved that the bronze was the best procurable, the best 
he could procure, even if it was not the best actually made. But 
we are of opinon that one who warrants to deliver the best procur- 
able article of a certain kind does not fulfiU his warranty by using 
reasonable care to obtain the article warranted. This suit is not 
brought in tort to recover for négligence in furnishing a dangerous 
article, but to enforce a warranty iraplied from the written contract. 
If the bronze sold to the défendant and by it employed in the yacht 
was, in fact, inferior to the bronze used by the Herreshoffs and the 
government, inferior to bronze made by the manufacturer before 
the contract, the défendant cannot successfully défend this action 
by showing that it ordered the best bronze, contracted for its de- 
livery, and put it into the yacht in the honest belief that the manu- 
facturer had furnished the article contracted for. For thèse reasons 
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we are of opinion that the leamed judge was right in submîttîng the 
case to the jury, and the defendant's exception must be overruled. 

We are also of opinion that the con tract hère in question was one 
capable of rescission, and that under the circumstances the plaintiff 
made a sufficient ofïer to return the yacht to the défendant. To re- 
fer to authorities and évidence on thèse two points we deem unnec- 
essary. 

The judgment of the Circuit Court is affirmed, and the défendant 
in error recovers costs of appeal. 



HAYWARD et al. v. KET. 

(Circuit Court of Appeals, Second Circuit. Aprll 12, 1905.) 

No. 183. 

1. Mastkb and Seevant— Liability ov Masteh foe Fobeman's Négligence- 

New YoEK Statute. 

Under the New York employer's liability act of 1902, which establlshes 
the rule for the fédéral courts sitting wlthin the state in actiohs for Per- 
sonal Injuries to employés, an employer Is liable for the négligence of a 
foreman, whose principal duty is that of superintendence, to the same 
extent that he would be liable at common law for his own personal négli- 
gence. 

[Ed. Note. — For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant, §§ 371-373, 427-430.] 

2. Same— Action for Dbath of Seevant- Questions fob ,Ttjet. 

Plaintiflf's intestate, who was employed by défendants, and working 
on a high scafColdlng, was thrown therefrom and killed by the recoil of 
a pneumatic riveting tool which he was using. There was no recoil when 
the tool was in proper condition. At noon on the day of the injury de- 
ceased had told the foreman that the tool was out of repair, and on his 
return was told by the foreman that it had been repaired, and was in 
good condition. There was évidence that it worked properly until the 
time of the accident. Under the state statute défendants were liable for 
the négligence of the foreman. Helâ, that the questions whether or not 
deceased assumed the fisk or was guilty of contributory négligence were 
properly submitted to the jury. 

[Ed. Note. — ^For cases in point, see vol. 34, Cent. Dig. Master and Serv- 
ant, §§ 1068-1132.] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Writ of error' by the défendant in the court below to review a 
judgment rendered upon a verdict for the plaintiiï. 

Ford & Tuttle, for plaintiffs in error. 

Joseph Steiner and Henry A. Petersen, for défendant in error. 

Before WALLACE, 'ÏQWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The action was brought to recover damages ac- 
cruing to the next of kin in conséquence of the deatli of the plain^ 
tiflf's intestate, William C. Key, alleged to hâve been caused by the 
négligence of the défendants. Key was a mechanic in the employ 
of the défendants, and while engaged in the course of his duties 
met his death by being thrown from a high scaffold to the ground 
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by the recoil of à pneumatic riveter, called a "gun," which he was 
using in driving rivets. The pneumatic riveter is a powerful tool, 
making 500 or '600 strokes a minute. When in order, it works with- 
out any serions recoil, but wiien out of order is liable to recoil 
violently. Key had been using the tool throughout the forenoon, 
and found it "kicked" very hard. According to some of the testi- 
mony, when he stopped work at noon he stated that he was going 
to get another "gun," and went to the foreman of the défendants 
(Haskell), and told hira that the tool was out of order, and was told 
by Haskell that he would hâve it repaired ; and when Key returned 
from his dinner he inquired if the "gun" had been repaired, and 
was told by Haskell that it had been, and that it was "ail right and 
in good condition." When he resumed work he used the same tool, 
According to some of the testimony it did not operate properly, 
but according to other testimony it did until Key applied it to the 
particular rivet wliich he was driving when the accident took place. 
While he was driving that rivet it recoiled with such force as to 
throw him off the scaffold. 

At the close of the évidence the court was requested on behalf 
of the défendants to direct a verdict in their favor upon the gênerai 
ground that the plaintifï had not established a cause of action, and 
upon the further ground that the défendants were not liable for any 
"négligence or alleged négligence that may hâve been shown." The 
request was denied, and the cause was submitted to the jury. No 
exceptions were taken to the instructions of the court to the jury, 
and no requests were made for further instructions. Some of the 
rulings of the trial judge in admitting évidence were excepted to by 
the défendants, and error was assigned of thèse rulings ; but the 
assignments are without mèrit, and do not require detailed consid- 
ération. The main contention for the plaintiffs in error, as pre- 
sented by the brief and argument of counsel, is that upon the évi- 
dence the court should hâve ruled that the deceased v/as guilty of 
contributory négligence, and that he assumed the risk of the in- 
juries which he received. The case made upon the trial brought 
the action within the provisions of the New York "Employer's Li- 
ability Act" of 1902. This act, while preserving ail the common- 
law liabilities of the master for injuries sustained by the servant 
through the négligence of the master, extends that liability by pro- 
viding that the master. shall be liable for the négligence "of any 
superintendent of the employer, or any person acting as such, or 
whose principal dutv is that of superintendent." In Gmaehle v. 
Rosenberg, 178 N. Y. 147, 70 N. E. 411, the New York Court of 
Appeals, in construing this statute, said: 

"It is clear that it laas given an adclitional cause of action where it pre- 
scribes that the master shall be liable for the négligence of the superintend- 
ent or any person acting as such. At common law, while the master was lia- 
ble for the fault of his alter ego to whom he intrusted- the wliole management 
of the work, with the power to employ and discharge servants, he was not 
liable for the négligence of foremen merely as such." 

The language of the statute accords with this interprétation of 
the court, and it must now be accepted as the rule oî décision in the 
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fédéra! courts sitting in this state in actions like the présent thaf 
the employer is to be deemed liable for the négligence of a foremart 
whose principal duty is that of superintendence to the same extent 
as he would be liable at common law for the négligent acts of an 
alter ego- The défendants were therefore liable for the négligence 
of the foreman, Haskell, to the same extent as they would hâve bcen 
for their own personal négligence. 

It is entirely plain that if the deceased, finding the tool with 
which he had been provided by his employers out of order and in 
a condition dangerous to use, had brought the fact to the notice of 
one of the défendants, and had received from him a promise that it 
would be put in proper order, and before using it again had been 
told by him that it had been put in order in the meantime, he 
would hâve been justified in relying upon the faith of that assurance 
and in using the tool in the belief that it was in proper condition, 
until it appeared that such was not the fact. Under such circum- 
stances the servant cannot be presumed to hâve assented to assume 
a risk of danger incident to the use of an unsafe tool, or to hâve 
been guilty of négligence in using it, unless it appears that he dis- 
cerned the defect, or that the defect was so apparent that it ought 
to hâve been manifest to him before the accident took place. The 
évidence amply justified the trial judge in leaving the question of 
the négligence of the défendants to the jury. 

The question of the contributory négligence of the deceased was 
not specifically raised by the request in behalf of the défendants 
for the direction of a verdict. It was, however, submitted to the 
jury by the trial judge in his instructions, and, as has been men- 
tioned, his instructions were not in any respect challenged by excep- 
tions or requests for further instructions. If the jury believed the 
witness Beck, they wei-e justified in finding that no defect was 
manifest in the tool to the deceased until almost at the moment 
when the accident occurred. In view of the évidence it is quite un- 
necessary to consider the efïect of the statutory provision in the em- 
ployer's liabilitj'- act, which déclares that "the question whether the 
employé understood and assumed the risk of such injury, or was 
guilty of contributory négligence by his continuance in the same 
place and course of employment with knowledge of the risk of in- 
jury, shal! be one of fact, subject to the usual powers of the court in 
a proper case to set aside a verdict rendered contrary to the évi- 
dence." We find no error in the record. 

The judgment is affirmed, with costs. 
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MINAHAN V. GRAND TRUNK WESTERN RT. CO. 

(Circuit Court of Appeals, Sixth Circuit. June 15, 1905.) 

No. 1,360. 

1. Fedebal Courts— Bill of Exceptions— Settlement— Time. 

A bill of exceptions in a case tried in a fédéral court may be settled 
at any tlme during the term, or thereafter until the end of the term 
during wliich judgment is rendered. 

[Ed. Note. — For cases in point, see voL 21, Cent Dig. Exceptions, Bill 
of, §§ 49-51.] 

2. Same— Extension or Time. 

An order extending the tlme to settle a bill of exceptions, made during 
the pendency of the term at whlch the cause was tried, to a date later 
than the end of that term, of itself operated to prolong the control of 
the court over the cause, and justified the settlement of the bill at a later 
date. 

3. Trial— Pekemptoey Insteuctions— Joint Requests. 

Where, in an action in whieh the facts were not conceded, plain- 
tlff interrupted the court as it was passing on a motion to direct a 
verdict for the défendant, and asked leave to file certain requests to 
charge the jury, one of whlch was a request for a peremptory instruc- 
tion for plaintiff, and the court permitted such requests to be filed, and 
assured counsel that he should hâve the benefit of them, such practice 
did not amount to a submission of the issues of fact to the court so 
that plaintiff was precluded from objecting to an adverse flnding thereon. 

4. Caeeiees— Injuries to Passengebs— Presumption of Négligence. 

Injuries to a passengcr by derailment of the car In which he was riding, 
while passing over a switch, created a presumption of négligence on the 
part of the carrier. 

[Ed. Note. — For cases in point, see vol. 9, Cent. Dig. Carriers, § 1288.] 

5. Trial— Direction or Veedict— Conflicting Evidence. 

A trial judge in a fédéral court is not entitled, on hls own vlew of the 
évidence, to direct a verdict, where there is a positive conflict in the évi- 
dence on a material issue. 

[Ed. Note.— For cases in point, see vol. 46, Cent. Dig. Trial, §§ 342, 343.] 

6. Same— Question foe Juet. 

In an action for injuries to a passenger by derailment of the car in 
which he was riding, as it passed over a détective switch. conflicting évi- 
dence as to the cause of the defect held to présent a question for the jury. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

Dickinson, Stevenson, Cullen, Warren & Butzel (Maybury, Luck- 
ing, Emmons & Helfman, of counsel), for plaintiff in error. 
H. Geer, for défendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit 
Judges. 

SEVERENS, Circuit Judge. The case brought up by this writ 
of error is an action instituted in the court below by the plaintifiE in 
error to recover damages for personal injuries sustained by him in 
conséquence, as he allèges, of the négligence of the défendant while 
he was a passenger on a car of defendant's passenger train, whereby 
the car was thrown from its track against an engine standing on 
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a side track at or near Millets Stalion, a few miles west of Lansing, 
Mich., on the night of April 5, 1902. The défendant pleaded the 
gênerai issue, which, under the Michigan statute relating to plead- 
ings in actions at law, is équivalent to a plea of not guilty. The 
issue was tried before a jury, and at the conclusion of the évidence 
adduced by the respective parties the court, at the request of the 
défendant, instructed the jury to return a verdict for the défendant. 
No question arises upon the pleadings. There are 53 rulings of the 
court assigned as errors. But as we are of opinion that the court 
erred in taking the case from the jury by its peremptory instruc- 
tion, we shall pass ail other questions, and, after attending to cer- 
tain objections of the défendant in error, proceed to a statement of 
the reasons which lead to our conclusion upon the propriety of the 
gênerai instruction given by the court. To do this, we must needs 
make a more particular statement of the case. 

The plaintifï had taken a ticket at South Bend, Ind., for a passage 
over the defendant's road to Détroit. There were seven cars in 
front of the one on which the plaintiff was riding, and one, a sleeper, 
behind. The train left South Bend at 11 :30 p. m., and at 3 :30 in 
the morning was passing through Millets Station at a speed of 45 
miles an hour. Some time before that a long freight train drawn 
by two engines, coming from the east, had passed ofï the main track, 
and was standing on a side track on the south side of the main track 
and parallel therewith, awaiting the passage of the passenger train, 
No. 6, on which the plaintifï was riding. There was a switch at 
the west end of the side track, and some distance west of the sta- 
tion house, leading into the main track, and the switch was adjust- 
ed so as to leave the main track clear for the passage through of the 
passenger train. This switch was of parallel rails, which at the 
movable end were thin, running to a point, and lying against the 
side of the rail when closed. Thè engine of the passenger train 
and seven cars passed over the switch safely. The forward truck 
of the plaintiff's car also kept the main track, but the switch ap- 
parently opened before the rear truck reached it, and the rear end 
of the car was carried off to the right, and the car thrown with 
great violence against the engine standing in the front end of the 
freight train. One of the passengers in the car was killed; several 
were seriously injured, among them the plaintiff, who was so 
grievously hurt that he is crippled for life. The cause of the acci- 
dent was the dislocation of the switch bar at the joint where its 
two parts are united, whereby the part (which for convenience is 
called hère part 2) carrying at their proper distance apart the front 
or movable ends of the switch rails was left unattached to the part 
■ (called part 1) coming from the switch stand, and the forward end 
of the switch was left floating, i. e., without any latéral fastening. 
Apparently, also, the concussion and jar of the passenger train had 
to do with the dislocation of the switch bars and the latéral move- 
ment of the fore end of the switch whereby it became opened. Un- 
til the afternoon of the day before the accident the switch stand had 
stood upon the south side of the tracks, but on that afternoon it was 
moved over to the north side of the tracks to make way for the 
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removal of the station house to the former site of the switch stand. 
And in transferring the switch stand to the north side it became 
necessary to detach part 2 of the switch bar from the switch rails 
and reverse its position, end for end, and again securing it to the 
rails of the switch. Part 2 was also detached from part 1 at the 
joint between them. Part 1 was carried over with the switch stand ; 
the two long ties on the projection of which the stand rested were 
slid under the rails to the north, to form the projection for the 
stand there. The stand was relocated, parts 1 and 2 connected up, 
and the switch made to operate. This was finished at the close of 
the day's work. We hâve said that parts 1 and 2 were "connected 
up." But as the controversy is centered at this point, it is necessary 
to describe in détail the mode of this connection. This end of 
part 1 is flat and rounded at the extremity, near which a perpen- 
dicular hole is made in such wise that a loop is formed around the 
pin to be inserted in the hole, which loop is of a nearly even thick- 
ness around the sides and fore end of the bar. On the Connecting 
end of part 3 a pin is secured perpendicularly, which enters the 
hole in the end of part 1. Then, in order to hold the end of part 1 
down on the pin of part 2, a clip is riveted upon part 2 further back 
than the pin, is carried up the thickness of the end of part 1, and 
then carried parallel to part 2 part way over the rim or loop on the 
end of part 1. When the parts are formed in this manner, the only 
way of detaching them is by bending the free end of the clip up- 
ward and backward far enough to make space for lifting the loop 
ofï the pin. Some of the witnesses testified that this was the form 
of the parts of this switch bar. When thèse parts of the bar were 
first seen after the accident, the clip was thus turned up out of its 
normal place. Another form of making the parts of the bar is to 
carry out a projection, or tongue, on the end of part 1 beyond the 
pinhole. Then the cHp on part 2 is jnade shorter at the free end 
so as to rest on the tongue only. In this form the parts may be 
readily disengaged by turning them at right angles to each other, 
thus carrying the tongue from under the clip. This is the form in ' 
which some other of the witnesses testify this switch bar was made. 
If this was so, there was no need of meddling with the clip, if the 
sectionman understood his business. But he says he was required 
to work expeditiously in order to get the switch in order for the 
passage of trains, and he had not much familiarity with switches. 
He had two men to help him, but they belonged to another branch 
of the service. He testified that after the accident he tried to bend 
the clip back to its place by hammering it with a fish plate, and, 
not succeeding completely with this, the superintendent of the 
tracks who had come to the place, hammered it back to place with 
an iron maul. The bar was then put in its proper place, and used 
two days after. 

During the course of the trial the défendant produced before the 
court and jUry the parts of a switch bar which some of its witnesses 
testified was the identical switch bar in question which had been 
taken out two days after the accident and preserved for testimony. 
Part 1 of this switch bàr had a projection on the end where it con- 
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îiected with part 3. Several witnesses for the plaintiff, who exam- 
ined the bar on the morning after the accident to discover the cause 
of it, testified that it was net the same bar, and two prof essors of 
engineering and metallurgy from the University of Michigan testi- 
fied that the clip bore no signs of having been hammered back to 
place, as it would hâve done if it had been the original bar. We 
cannot further prolong this statement of the évidence. 

Tvi^o preliminary questions are raised by counsel for défendant 
which it is urged should first be settled before the merits are con- 
sidered : 

First. It is contended that from lapse of time after the trial the 
court had lost its authority to settle the bill of exceptions, and 
that it is therefore a mère nullity. The verdict was rendered June 
30, 1903. The term then pending expired on the first Tuesday of 
November following. No judgment was rendered during "that 
term. But on October 19, 1903, the court ordered that the time for 
settling a bill of exceptions should be extended until January 2, 
1904. By successive orders the time was further extended until 
the time when the bill was settled, July 18, 1904, and thereupon the 
court entered judgment on the verdict for défendant. Meantime 
Mr. Meddaugh, the attorney of record for défendant, had, on De- 
cember 20th, died, and the défendant had not appointed another. 
On April SOth counsel for plaintiff served a proposed bill of excep- 
tions on Geer & Williams, who had managed and tried the cause 
as counsel for défendant. They made no objection to the service on 
account of Mr. Meddaugh's death, but took no action with référence 
to the settlement of the bill. On June 4th the plaintiff gave notice 
to the défendant to appoint a new attorney, as provided by a 
Michigan statute. This notice was ignored by défendant, and on 
the 8th of July the court made an order which, after reciting the 
notice and that no appearance had been entered for défendant, 
directed the défendant to show cause on the llth of that month 
why the bill of exceptions which had been served on Geer & Wil- 
-liams should not be settled. On that day Geer & Williams and F. 
E. Rankin "appearing specially," as the record states, and, on an 
afiàdavit of Mr. Rankin stating the death of the attorney of record 
and that the extensions of time for settling a bill were made ex 
parte, moved that the order to show cause be dismissed. The mo- 
tion was denied, and, on request of counsel for défendant, the time 
for settling the bill was extended one week, at the end of which 
time it was settled, as before stated. The contention for défendant 
is that the time wherein a bill of exceptions could be settled expired 
at the end of the term during which the cause was tried. But this 
is not a valid objection. By the lapse of the term without the rendi- 
tion of a judgment, the cause remained open and in ail things sub- 
ject to the power of the court. Until the judgment was entered, the 
court had power to extend the time for settling a bill of exceptions, 
and, if the reasons for it were sufficient, it would be not only proper, 
but due to the party that it should be done. It is true that it has 
sometimes been said in judicial opinions that the bill must be set- 
tled during the term at which the cause was tried. But doubtless 
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this was so said because in the usual practice of the courts the judg- 
ment is entered before the lapse of the term, and the expression re- 
ferred to was made in contemplation of the ordinary course, and 
so was an inexact statement of the rule as a universal one. In like 
manner a great number of décisions can be found wherein it is said 
that the power of the court over a judgment is at an end at the 
expiration of the term at which it was rendered. But this, while 
true as a gênerai rule, has an exception, which is of fréquent oc- 
currence, when the cause remains open for some further action con- 
templated by the court. It is accordingly the established rule that 
a bill of exceptions may be settled at any time during the term at 
which the cause is tried, and thereafter, if judgment is deferred, un- 
til the end of the term during which it is rendered. And in Ward 
V. Cockran, 150 U. S. 597, 14 Sup. Ct. 230, 37 L. Ed. 1195, it was 
held that an order extending time for settling the bill made during 
the pendency of the term at which the cause was tried to a date 
later than the end of that term of itself had the efifect to prolong 
the control of the court over the cause and justify the settlement 
of the bill at a later date. This view of the subject makes it un- 
necessary to consider what effect the death of the attorney of rec- 
ord in December, after the time had been extended beyond the 
trial term, would hâve upon the validity of notices given to defend- 
ant's counsel. For it is not contended that the notice given in June 
to appoint another attorney was invalid, or that the failure of the 
défendant to make such appointment was not sufficient to give 
ground for the action of the court in making the order on défendant 
to show cause, if the lapse of time had not deprived the court of 
power to make it. 

The second question propounded by counsel is based upon the 
following facts: At the close of the production of évidence the 
counsel for the défendant preferred a request to the court that the 
jury be directed to return a verdict for that party. This request 
having been discussed by the counsel for the respective parties, the 
court was proceeding to give its opinion and instructions to the 
jury, and seemed to indicate, as plaintifï's counsel thought, a pur- 
pose to sustain the defendant's request for a positive direction in 
its favor. Thereupon the court permitted an interruption to allow 
the plaintifï's counsel to put on. file certain requests to instruct the 
jury, and assured the counsel that he should hâve the benefit of 
them, and then, after giving its views at length, directed a verdict 
for défendant. The requests filed by plaintiff were eighteen in 
number, the first being as foUows: 

"(1) Under the pleadings and proofs, yoii are instructcd that yoiir verdict 
must be for the plaintifî, and the only question for you is as to the amount 
of damages." 

The others related to particular matters of law and fact involved 
in the issue. The court did not comply with any of thèse requests. 
The plaintifî excepted to the ruling of the court upon defendant's 
motion for directing the verdict in its favor, and to the refusai 
of the court to give the instructions requested in his behalf. Coun- 
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sel for défendant now urge that the request of each of the parties 
for a peremptory instruction by the court had the effect of a joint 
withdrawal of the issues of fact from the jury and a submission of 
them to the court for its détermination, and that, the court having 
decided them in favor of the défendant, both parties are conckided 
by the finding; citing Beuttell v. Magone, 157 U. S. 154, 15 Sup. 
Ct. 566, 39 ly. Ed. 654. In that case there was no disputed question 
of fact, and it only remained for the court to state to the jury what 
the facts were, and what the law applicable to those facts was. And 
what the court there held in eiïect was that the court might state 
the facts as agreed, and not submit them to the jury. The language 
of Mr. Justice White, taken apart from the case before the court, 
might justify the conclusion which the counsel draws from it. But 
it would seem that the décision cannot be regarded as furnishing 
a rule for cases where the évidence is conflicting, and where the 
party whose request is refused has coupled with his request other 
requests directed to particular aspects of the case, which repel the 
implication that the party had consented to a submission of the 
facts to the court. And in ail the cases in which the case of Eeut-. 
tell V. Magone has been cited in the appellate courts the conditions 
were the same; there was no disputed question of fact, and there 
were no spécial requests. Merwin v. Magone, 70 Fed. 776, 17 C. 
C. A. 361; Magone v. Origet, 70 Fed. 778, 17 C. C. A. 363; Bradley 
Timber Co. v. White, 121 Fed. 779, 58 C. C. A. 55 ; United States 
V. Bishop, 125 Fed. 181, 60 C. C. A. 133; Phœnix Ins. Co. v. Kerr, 
129 Fed. 733, 64 C. C. A. 251, 66 h. R. A. 569. 

In Beuttell v. Magone it is expressly stated that such request 
made by the respective parties is not the équivalent of a submission 
of the case to the court without the intervention of a jury, within 
the intendment of Rev. St. §§ 649, 700 [U. S. Comp. St. 1901, pp. 
525, 570]. The rule must therefore rest upon an implication of 
consent. Can any implication of consent be fairly drawn when, as 
hère, the party couples his request for a peremptory instruction in 
his favor with further requests for instructions on the questions of 
law applicable to certain assumed facts which the jury may find? 
The présentation of requests for instructions in that form necessarily 
imports that the party expects that, if his first request is refused, the 
case will go to the jury, and that the court will give his other re- 
quests, or such of them as the court thinks are proper. For, if his 
request for a peremptory instruction is given, the others are futile. 
May not a party ask for a peremptory instruction in his favor with- 
out depriving himself, if the court thinks he is not entitled to it, of 
the right to hâve the jury pass upon the évidence and détermine the 
issue ? No valid reason is perceived why he should pay the penalty 
of losing a constitutional right by invoking the opinion of the court 
pro hac vice upon the preliminary question. It is, we believe, a com- 
mon practice of the state and fédéral courts in Michigan and else- 
where in this circuit, when the party wishes to obtain the opinion of 
the court upon the question whether there is any évidence which 
could fairly be relied upon to defeat his claimed right, and, if the 
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opinion of the court should be that a question for the jury is pré- 
sentée!, then to ask that appropriate instructions be given them to 
guide tlieir délibérations, to présent ail his requests in a body, and the 
courts understand that to be the purpose, and conform to it. This was 
the course pursued hère, and we do not think we should be justifîed 
in extending the rule stated in Beuttell v. Magone to a case thus 
differently circumstanced. In the case before us it is apparent that 
the judge did not suppose he was intrusted with the ultimate flnd- 
ing of the facts in the case. It appears that, before the plaintiff's 
requests were filed, the court had already indicated to the plaintiiï's 
counsel that it was about to give a direction in favor of the défend- 
ant, and had already determined that the plaintiff was not entitled 
to recover. The court also stated that it would give to the plaintiff 
the benefit of his requests. But thèse could be of no benefit if 
the case was to be concluded by the judge's opinion on the facts. 
Ail this indicates that the court was co-operating with the plaintiff's 
counsel in his effort to save the questions presented by his requests. 
Corning to the main question, the contention of the plaintiff was 
that, when the stand was moved in the afternoon, the sectionman, 
in order to detach parts 1 and 2 of the switch bar, pried up the end 
of the clip on part 2 so as to lét the pin drop out of the hole in part 
1 ; and that, when he had put the parts together again on the other 
side of the track, he neglected to bring the end of the clip back to 
its place. The defendant's contention was that the sectionman 
took the members of the bar apart and put them together again 
without disturbing the clip, and that the clip was afterwards raised 
by some unknown person out of malice against the railroad Com- 
pany, or that in some other unknown way the clip was raised with- 
out any fault of défendant. It is not claimed that the plaintiff was 
at fault, or disputed that, as matter of law, a presumption of négli- 
gence against the défendant was raised by proof of the accident, 
and the absence of fault on the part of the plaintiff. That such is 
the law is well settled. If the testimony of the defendant's section- 
man and his helpers were not contradicted and were given full 
crédit, it might, and probably should, be found that the défendant 
was exculpated. But their évidence was subject to some criticism, 
and not altogether consistent either in itself or with the uncontro- 
verted facts ; and, contradicted as it was by other unimpeached wit- 
nesses upon vital facts, the détermination of such facts depended 
upon the credibility of the witnesses, and nothing is more clearly 
settled than that this is the province of the jury. The court be- 
low, in its opinion given before charging the jury, justifies the 
proposed instruction upon the ground that several unimpeached 
witnesses testified that when the switch was left that afternoon 
the clip was down in its proper position, and that this fact, thus 
proved, exonerated the défendant from any duty of further showing 
how the accident occurred. But the learned judge stated that it 
was conceded that the clip was suffîcient for its purpose, and that 
there could be no accident attributable to the switch so long as the 
clip remained in its proper position. The undisputed facts remain 
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that the switch had, up to the time when it was changed, performed 
Its duty and was then in proper condition, and that within a few 
hours thereafter it was found with the clip raised and the parts of 
the bar separated. The disaster coming so soon, naturally the 
attention of the inquirer is directed to the fact that the switch bar 
was opened the day before. If it was closed again, how did it get 
reopened? No one is charged with a malicious motive which woiild 
prompt to such a deed. Counsel for défendant exclaimed with 
much warmth against the imputation that the employés of the com- 
pany had for the purposes of the suit substituted another switch bar 
for the genuine (a grossly scandalous proceeding, it is true, if the 
fact was so), and claimed that the presumption against such con- 
duct was so strong that the évidence of the plaintiff's witnesses in 
that regard ought not to be credited. But the jury might well hâve 
thought that a still stronger presumption existed against the im- 
putation that some other person or persons, with no apparent mo- 
tive at ail, might hâve done a deed which, if its purpose should be 
éfifected, would directly imperil the lives and safety of innocent per- 
sons. The circumstances of the case were such that the moral 
probabilities springing from established facts had a very potent 
influence in leading the mind to the tnith. This species of évidence 
is often more convincing than the testimony of witnesses. 
In his opinion the learned judge said: 

"I State candidly that the undefaceable impression left npon niy mind by 
this testimony is that the explanation offered by the railway company hère 
in this case shows such a correct démonstration to my mind of immunity 
from liability that if the case were submitted to you for your décision upon 
the facts, and you should flnd contrary to the resuit which I will announce, 
I should deem it my duty, in the exercise of sound judicial discrétion, to set 
that verdict aside. That being the duty forced upon me by the rules of law, 
I am not only authorized, but required to give to the facts proven judicially 
the same force and eflfect as if your verdict should be for the défendant." 

If, indeed, the case for the plaintifï was so feeble that it would be 
the imperative duty of the court to set aside a verdict based upon 
it, we should hâve no doubt that the court might end the cace by a 
peremptory instruction to find for the défendant. The court might, 
upon motion, in the exercise of "sound judicial discrétion" upon its 
view that the clear prépondérance of the évidence was with the 
défendant, set aside a verdict for the plaintiff and order a new trial. 
But the court cannot balance the évidence when it is conflicting, 
and then compel the jury to find a verdict according to the court's 
estimate of the relative weight of the évidence for the respective 
parties. Such a doctrine would efface the line of démarcation be- 
tween the provinces of the court and jury. 

Certain expressions used by the Justices in delivering the opinion 
of the Suprême Court are often laid hold of by counsel in cases in 
the fédéral courts as authority for some such doctrine as that of the 
court below. Indeed, in this court, and we hâve no doubt the 
same thing is true in the expérience of ail the fédéral appellate 
coiirts, come fréquent répétitions of cases where opposite counsel 
contend for distinctly opposite doctrines in respect to the authority 
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of the trial judge to take the détermination of questions of fact from 
the jury, and in support of tlieir respective contentions an equally 
formidable list of décisions is cited ; on the one hand, where lan- 
guage has been used almost, if not quite, as broad as that of the 
trial judge in the présent instance; and, on the other hand, where 
that court has said that if there be any substantial testimony bear- 
ing upon an issue of fact to which the jury might, in the proper ex- 
ercise of their rightful authority, give crédit, the court is not justi- 
fied in withdrawing the issue "from the jury and deciding it upon 
its own estimate of the prépondérance of the évidence. Undoubt- 
ly, it is distinctly settled that a mère scintilla, a spark, which arrests 
attention, and then from mère lack of vitality fades away, is not 
sufficient to warrant the submission of an issue of fact to a jury, 
when the scintilla is ail that is developed by the party having the 
burden of proof. Such a showing has no substance, has not the 
quality of proof, and the judge may lawfully say so to the jury. 
And it must be admitted that the Suprême Court has gone a step 
farther than this, and assigned to the province of the court the right 
to direct the jury in those cases standing between those where 
there is a mère scintilla and those where there is substantial évi- 
dence, standing in a borderland, so to speak, where the évidence is 
so vague, indeiinite, or inconsequential as not to furnish a reason- 
able foundation on which a verdict could rest. There are numer- 
ous cases in the Suprême Court where it is said that the judge may 
direct the verdict when the évidence is of such conclusive character 
that the court, "in the exercise of a sound judicial discrétion, would 
be compelled to set aside a verdict returned in opposition to it." 
In the case supposed it would undoubtedly be the imperative duty 
of the court to set the verdict aside, and the refusai to do so would 
be a plain déniai of justice. The judge is bound to see that each 
party is accorded légal justice, which could not be if one party were 
to obtain a judgment without proving his cause of action, or the 
défendant allowed to defeat a proven cause of action without estab- 
lishing a défense. In other cases it is said the condition con- 
templated in which the judge may direct the verdict is when, "in 
his deliberate opinion, there is no excuse for a verdict save in favor 
of one party." 

Greenleaf, in the first volume of his work on Evidence, § 49, 
with his customary précision thus states the fundamental rules of 
the trial of issues of fact: 

"In trials of fact, without the ald of a jury, the question of the admlssl- 
bîlity of évidence, strlctly speaking, can seldom be ralsed ; slnce, whatever 
be the ground of objection, the évidence objected to must of necessity be read 
or heard by the judge, in order to détermine its character and value. In such 
cases, the only question, in efCect, Is upon the sufïlciency and weight of the évi- 
dence. But in trials by jury, it is the province of the presiding judge to dé- 
termine ail questions on the admlssibility of évidence to the jury, as well as to 
Instruct tbem in the rules of law by which it Is be weighed. Whether there be 
any évidence or not, Is a question for the judge ; whether it Is sufflcient évi- 
dence Is a question for the jury." 

In strict harmony with this statement is the language of Mr. 
Justice Cliiïord in Improvement Company v. Munson, 14 Wall. 443, 
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448, 20 L. Ed. 867, one of the leading cases generally cited on this 
subject, as follows: 

"Formerly It was held that If there was what is called a scintilla of évi- 
dence in support of a case tlie judge was bound to leave it to the jury ; but 
récent décisions of tilgh authority bave established a more reasonable riile— 
that in every case, before the évidence is left to the jury, there is a prelim- 
inary question for the judge, not whether tliere is literally no évidence, but 
whether there is any upon vrhich a jury ean properly proceed to find a 
verdict for the party producing it, upon whom the onus of proof is imposed." 

As is also the language of Mr. Justice Miller in Pleasants v. 
Fant, 22 Wall. 120, 22 L. Ed. 780, another case often cited, where, 
after citing Improvement Co. v. Munson and other cases, he states 
the l'ule with more précision by a distinct exclusion, thus: 

"In the diseharge of this duty it is the province of the court, either before 
or after the verdict, to décide whether the plaintifC has given évidence sufB- 
cient to support or justify a Verdict in bis favor ; not whether on ail the 
évidence the preponderating weight is in his favor — that is the business of 
the jury — but, conceding to ail the évidence offered the greatest probative 
force which, according to the law of évidence, it is falrly entitled to, is it suffl- 
cient to justify a verdict? If it does not, then it is the duty of the court, 
after a verdict, to set it aside and grant a new trial" — and makes the matter 
clear. 

We think the whole subject may be shortly summed up by start- 
ing with the incontestable datum that the Suprême Court has never 
intended to propound and perpetuate two inconsistent rules for the 
guidance of the trial judge. It has by distinct and definite rulings 
declared that, if there is any substantial évidence bearing upon the 
issue to which the jury miglit in the proper exercise of its function 
give crédit, the court cannot rightfully direct the jury to find in 
opposition to such évidence. Among the many cases to this effect 
are : Jones v. East Tenn. Ry., 128 U. S. 443, 9 Sup. Ct. 118, 32 
L. Ed. 478; Washington, etc., Railroad v. McDade, 135 U. S. o54, 
10 Sup. Ct. 1044, 34 L. Ed. 235 ; Grand Trunk Railway Co. v. Ives, 
144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Richmond & Dan- 
ville Railroad v. Powers, 149 U. S. 43, 13 Sup. Ct. 748, 37 L. Ed. 642 ; 
Gardner v. Michigan Central R. Co., 150 U. S. 361, 14 Sup. Ct. 
140, 37 L. Ed. 1107. _ 

If this proposition is established, it follows that the more gênerai 
language used by the court in other cases should be construed con- 
sistently with the definitely stated rule. If it be ûrged that the 
argument might be conversely stated, and that the last-mentioned 
cases might be taken as stating the rule and the former be construed 
consistently with the latter, the answer is that the former are ex- 
plicit and definite, and cannot be reconciled with the rule which the 
latter are supposed to authorize. We are not aware of any case 
where the Suprême Court has by actual décision declared that the 
trial judge may, upon his own view, direct the verdict, where there 
is a positive conflict in the évidence upon an issue material to the 
controversy. And by "évidence" we mean something of substance 
and relevant conséquence, and not vague, uncertain, or irrelevant 
matter not carrying the quality of "proof" or having fitness to in- 
duce conviction. Such a case was Riley v. Louisvilk & N. R. Co. 
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(C. C. A.) 133 Fed. 904, one of the cases on which the défendant re- 
lies. The testimony upon which the plaintiff relied in that case to 
prove the négligence of the railroad company in maintaining the 
switch in that form consisted of his own opinion and that of another 
employé that the ballasting under the switch should hâve been 
brought up to the ground level of the top of the ties. There was 
no conflict in the évidence as to what was the customary manner of 
building spring switches, which was to build them wit'h a shallow 
excavation under them, and no question but that the particular 
switch was constructed in that form. If that was so, the testimony 
of those witnesses that in their opinion another form would be bet- 
ter did not bear upon the real issue, which was whether this switch 
was in the form in which such switches were customarily built. 
The évidence led to no conséquence affecting the issue, and we held 
that the court below had properly directed the verdict for défendant. 
Thèse facts which are stated in the opinion impose the proper con- 
struction upon the previous language of the opinion, in which it 
was said that, if the case was such as that, if a verdict were rendered 
for défendant, the court, in the exercise of sound judicial discrétion, 
would hâve been bound to set it aside, the court did not err in di- 
recting the verdict. Another just such a case was Randall v. B. & 
O. R. Co., 109 U. S. 478, 3 Sup. Ct. 322, 27 L. Ed. 1003, cited as au- 
thority for the décision of Riley's Case. This subject has been 
discùssed in former opinions of this court, especially in that de- 
livered by Judge Lurton in Mt. Adams, etc., R. Co. v. Lowery, 74 
Fed. 643, 20 C. C. A. 596 ; and the conclusions there reached were 
confirmed by the court in an opinion delivered by Mr. Justice Har- 
lan in Travellers' Insurance Co. v. Randolph, 78 Fed. 754, 24 C. C. 
A. 305. Those conclusions were in substance those which we hâve 
hère stated as in our judgment sound. But the frequency of the 
récurrence in this court of the question involved has induced us 
to again review the subject and restate otir convictions in respect 
to the law governing it. If we misinterpret the rulings of the Su- 
prême Court, we shall, of course, be glad to be set right upon the 
subject when opportunity shall occur. 

The resuit is that the judgment must be reversed, with costs, and 
a new trial awarded. 



?CEW YORK, S. & W. R. CO. v. RONEY. 

(Circuit Court of Appeals, Tliird Circuit. May 24, 1905.) 

No. 18. 

SHirpiNQ— Injurt of Schoonee by Floating Ice— Négligent ANcnoEiNG 
BT Dock Owner. 

A decree afflrmed holding a dock owner solely In fault and llable for 
removing libelant's schooner from the dock after loading, and anchoring 
her in the river, where there was floating ice by which she was injured. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey. 

For opinion below, see 133 Fed. 321. 
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Gilbert Collins, for appellant. 
N. Dubois Miller, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This is an appeal from a decree in ad- 
miralty, by which it was adjudged that the libelant (appellee hère) 
recover the damages by him sustained by reason of the matters al- 
leged in the libel, and that the respondent (appellant hère) be 
condemned therefor, with costs. The libel alleged that the libel- 
ant was the sole owner of the schooner Harry Landell, and that the 
respondent, after loading her with coal, and against the objections 
and under the protests of her mate, moved the said schooner "out 
into the stream, and placed her in the midst of the running and 
solid ice which was there, and liable to move there on the shifting 
of the wind or tide"; and that shortly after she had been so placed 
in the stream "the solid and floating ice caused serious injuries to 
the hull of said vessel, by reason of which she took in water, and 
subsequently filled and sank." The answer denied thèse alléga- 
tions, and the learned judge correctly conceived that the questions 
presented for his détermination were (1) whether, by a fair pré- 
pondérance of the évidence, the libelant had shown négligence on 
the part of this appellant, or for which it was responsible, which was 
the proximate cause of the damage ; and (2) whether, if such négli- 
gence had been shown, there had been négligence also on the part of 
the libelant himself, by reason whereof the damages sustained by 
him should be apportioned. Both thèse questions he resolved in 
favor of the appellee, and we think he was right in doing so. We 
hâve examined the case de novo, and upon independent considéra- 
tion of the proofs hâve reached the conclusions at which he arrived. 
No useful purpose would be subserved, however, by again review- 
ing the testimony. 

Suffice it to say that in our opinion none of the errors assigned 
has been established, and therefore the decree of the District Court 
is affirmed 



PANZL V. BATTLE ISLAKD PAPER CO. et al, 

(Circuit Court of Appeals, Sçcond Circuit. April 19, 1905.) 

Patents— Invention— Composition fob Lining Puxp Digesters. 

Tlie Panzl patent, No. 644,367, for a composition of material for lining 
vessels used for storlng or boiling corrosive llqulds, Intended for a lining 
for pulp digesters, wlilch should be acid proof, in claim 3 descrlbes a com- 
blnatlon in new and specifled proportions and in a new manner of well- 
knovvn materials which produces a new and superlor composition, and 
was not anticlpated, and discloses invention. Claims 1 and 2 are void 
for lack of invention In vlew of the prior art, or because they fail to 
specify the proportions of the ingrédients entering into the composition, 
and do not, therefore, acquaint those skilled In the art with the neces- 
sary information to enable them to practice the invention without ex- 
perlmenting. Clalm 3 also lield Infrlnged. 

Same— Chemicai. Composition— Necessity of Specifting Pkopoetions. 
A patent for a Chemical composition must not only give the names of 
the ingrédients used in making the composition, but also the proportioa 
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of each, so that the Invention may be practlced by those skllled In the art 
without f urther expérimentation. 

8. Same— Définition dp Teems— "Chamotte," 

The term "chamotte," as used In the arts and In the Panzl patent, No. 
644,367, as an ingrédient used In maklng an acid-resisting composition 
for lining pulp digesters, dénotes a specles of specially pure calelned 
clay, which must be silicate of alumina, and is not the équivalent of 
crushed fire brick, used in prlor préparations, whlch may or may not hâve 
the Chemical composition and propertles of chamotte. 

4. Same— Suit fob Infeingement— Reheaeing. 

An application to reopen the case after final hearlng In a suit for in- 
frlngement to permit the taking of additlonal testlmony on an Issue of 
fact is properly denied where the évidence could bave been produced on 
the hearlng by the exercise of due diligence. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

For opinion below, see 132 Fed. 607. 

Thls cause cornes hère upon appeal by défendant from an interlocutory 
decree of the United States Circuit Court for the Northern District of New 
York grantlng an injunction agalnst Infrlngement of patent No. 644,367, grant- 
ed to Romedlus Panzl February 27, 1900, for iniprovemeuts in composition of 
material for llnlng of vessels used for storing or boillng of corroslve liquida. 
The opinion below is reported in 132 Fed. 607. 

Howard P. Denison, for appellants. 
Henry Schreiter, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The court below has exhaustively 
discussed the prior art and explained its bearing upon the patent in 
suit, and in stating its reasons for the conclusions reached has fairly 
presented the issues of validity and infringement and the argu- 
ments by which the contentions of the parties are supported. The 
controUing questions herein may be summarized as foUows: (1) 
The defànition of chamotte. (2) The disclosures of the prior art. 
(3) Infringement. 

As to the meaning of the word "chamotte," the court says, inter 
alia, as follows: 

"The testlmony of the expert wltnesses is confllcting. The technlcal sig- 
nification and classification of chamotte as a partlcular Ingrédient for lining 
is left in doubt by the évidence, and référence has therefore been had to stand- 
ard dictionarles, publications, and books of science for such information as 
in the judgment of the court was necessary to clarlfy the dlsputed point." 

Then, quoting from various définitions, the court says: 

"The testlmony of complalnant's expert wltuess supports this définition. 
He testlfies that when speaking of chamotte he means caleinod clay, whlch 
is essentlally silicate of alumina and water. In its préparation tlie water 
or molsture is drlven out by heating, so as to produce contraction and baklng 
of the clay. He further adds that ordinary fire brick Is uot chamotte, aud 
only becomes such after undergolng the process outlined. * * • Accord- 
Ing to the expert wltnesses for défendants, chamotte is merely crushed fire 
brick — that Is, clay without sand, heated to a hlgh température — and hence 
is the Identieal material referred to as fire brick In the patents of Wenzl Kell- 
ner, No. 4,959, Norton, No. 480,934, and others contained In the record. If 
the considération given to the word 'chamotte' In order to ascertain its exact 
meaning and Import impelled the acceptance of the vlew of the défendants' 

138 F.— 4 
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«Xpert wltneSses, the Invalidlty of the Panzl patent because of thè prior art 
would seem plain, and the combination of the materials mentloned In the 
claims would lack invention. But it is apparent from the de^nitions above 
quoted that tbe term 'charaotte' technically Is accorded a wider signification 
than that claimed by tbe défendants, and that it is not restricted to ordinary 
flre brick wlth whlch furnaces are lined, though in Its classification burnt 
«lay or flre brick is included." 

The appellant contends that this conclusion is not justified, be- 
cause complainant's expert testified as follows : 

"X-Q. 49. Will you please state wbat you understand by the term 'eha- 
motte,' as found in the claims in the patent in suit? A. I mean thereby cal- 
■cined clay whlch is essentially silicate of alumina and water. In preparing 
the chamotte the process simply conslsts in drivlng out the water and pro- 
ducing such température that the clay contracts and bakes together. X-Q. 
50. Then I ara to understand that ordinary good quality of clay calcined or 
hydrated forms wbat Is termed chamotte? A. After it bas undergone the 
process roughly outlined." 

Appellant claims that upon the strength of this définition by 
complainant's expert Endemann it directed its proofs to show that 
chamotte was merely fire brick, andwas shown in the prior art in 
compositions identical with that covered by the patent in suit, and 
that the court was not justified in giving to the word "chamotte" 
an interprétation wider than that stated by complainant's expert 
and derived from dictionaries and other publications. 

The admission of an expert witness is, of course, entitled to 
weight in the interprétation of technical terms employed in a pat- 
ent. But the court is not necessarily concluded by such interpréta- 
tion when other satisfactory évidence is available. Furthermore, 
an examination of the whole testimony of the expert Endemann 
serves to explain the foregoing particular statement relied on as 
an admission, and to show that he merely meant that chamotte was 
a calcined clay, which is ess"entially silicate of alumina and Water, 
and that a calcined clay brick may or may not be chamotte, ac- 
cordiiig to whether it has the porosity and chemical affinities essen- 
tial to constitute the product known as "chamotte." His under- 
standing of the word is shown by the following testimony: 

"X-Q. 77. Would a composition for linlng digesters, as contemplated by the 
patent In suit, consisting of silicate of soda, cernent, water, flre brick, and 
sand, be embraced or contemplated, in your opinion, by either or any of the 
claims of the patent in suit? A. Flre brick is an exeeedingly loose descrip- 
tion, Inasmuch as flre bricks vary conslderably in composition. We bave even 
flre bricks which do not contain any clay at ail, llke those whlch are made of 
maguesia." 

So far as this witness is concerned, therefore, the term "fire 
bricks" covers a class of articles alike in use, but variant in compo- 
sition, and is broad enough to include chamotte; but the word 
"chamotte" dénotes a species of specially pure calcined clay, but 
which must be silicate of alumina, and which, by reason of its prop- 
erties, is peculiarly adapted for the chemical and mechanical ac- 
tions and results necessary in order to produce the acid-proof, un- 
shrinkable composition of the patent in suit. In thèse circumstan- 
ces, the court has examined the record and standard publications, 
and has found therein confirmation of the contention that chamotte 
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is a spécial substance well known in the art, and that ordinary fàre 
brick does not possess the properties of chamotte. Inasmuch, 
therefore, as the term "fire brick," if used in the patent, would not 
hâve suiifîciently identified this peculiar product to enable one 
skilled in the art to produce the patented product, but would hâve 
obliged him to experiment with the various materials known under 
said name, we think the patentée was justified in the use of said 
word; that it may even hâve been necessary to a full disclosure 
of his alleged invention; and that, in view of the évidence, the 
court correctly found that fire brick was not necessarily the équiva- 
lent of chamotte. 

Appellant, after the décision of the case, moved to reopen it, in 
order to show that it used only fire brick, and did not use chamotte, 
within the meaning given to it by the court in its opinion. This 
motion was rightly denied. The new évidence sought to be intro- 
duced might hâve been brought before the court at the original hear- 
ing. Pittsburgh Réduction Co. v. Cowles Electric Smelting & 
Aluminum Co. (C. C.) 64 Fed. 125, and cases cited. 

It is further contended that the patent is invalid, in view of the 
prior art. After a careful analysis of the prior patents, the court 
below reached the conclusion that none of them showed how to 
so combine the materials of the patent in suit as to produce mono- 
calcium silicate, free from di- or tri-calcium silicate, and that, as 
this was essential in order to obtaln an acid-proof composition, and 
complainant alone had thus succeeded where the others had failed, 
his patent was valid. The court says: 

"The process of mixing hydraulic cément and silicate of soda for the pur- 
pose of making an adhesive and chemical reslsting lining was very well known 
at the date of the patent In suit. The characteristie feature, however, of the 
Panzl combination rests in compounding the ingrédients of the process in 
certain proportions so that the chemical reaction referred to will be obtained, 
and an acid-proof lining be produced. The conception of this combination re- 
sulted from experiment, comparisons with the prior art, and praetical tests 
with various compositions in nature. TJnless antlcipated, it is entitled to pro- 
tection. Little doubt arises that the process described in the patent was an 
advance or addition to those already known. Others were endeavoring to 
invent a process whieh would prevent the disintegration of bollers by' cor- 
rosive flulds. AU seem to hâve failed, except the patentée in suit." 

Counsel for appellant chiefly relies on Swedish patent to Wenzl 
of November 13, 1888, for interior coatings for cellulose boilers, 
which, he says, "completely négatives any possible invention of 
either or any of the claims of the patent in suit." Ail that this pat- 
ent discloses in regard to said coating is that : 

"The protecting mass consists of a mixture of about one part, by weigbt, 
of cément, and two parts, by weight, of fire brick or brick dust and sand, 
or a mixture of the two, or ail three of thèse materials. The mixture is 
stirred in a solution of about 36° B. strong soda water glass in proportion 
of about two parts of the mixture to one part of water glass forming a base 
with which the interior of the boiler is coated." 

The essential éléments, chamotte and quartz or pulverized glass 
and slate, are not suggested; no spécifie mixture of ingrédients is 
indicated as especially adapted to secure the resuit ; the cément maj^ 
be mixed with either or ail or any two of the other materials, and 
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in the latter cases no proportions are given. That Wenzl faîled 
to disclose the composition of the patent in suit is affirmatively 
shown by his assumption that fire brick and brick dust and sand 
are équivalents. The patentée herein has insisted upon the necessity 
of using a certain spécifie kind of fire brick, namely, chamotte, in 
combination with a spécifie kind of sand, namely, crushed quartz, or 
a certain described équivalent, and has insisted that the resuit can 
only be obtained by a combination of said spécifie materials. The 
conclusion of the court below as to the Wenzl patent is stated as 
follows : 

"Althotigh défendants clalm that the compounded materlal of the Wenzl 
patent contains precisely the same ingrédients as the daims in suit, neverthe- 
less, from what has been said regardiçg the term 'chamotte/ it is manifest 
that such ingrédient, as an.essential élément, is absent In the Wenzl process. 
Moreover, Wenzl does not elearly Indlcate the proportions of materials or 
deflnitely specify the particular materials to be compounded. • * * I am 
impressed by Dr. Bndemann's analysis of the Wenzl patent. He testifies that 
by the process there described mono-calcium silicate is not produced, and the 
mixture of the ingrédients does not cause the Chemical reaction necessary 
to achieve the results attained by the Panzl process. The practical tests 
made by defendant's expert witnesses would seem to support the complain- 
ant's position. Hydraulic cernent, chamotte, and quartz and sand appear to 
hâve been used in the proportions of the patent in suit. The évidence shows 
that some of the materials specified in the Panzl patent were used in making 
thèse tests, and that the fire brick mentioned In the Wenzl patent was treated 
as the équivalent to the chamotte, sand the équivalent to quartz, and the ma- 
terials were compounded In the précise proportions of the patent in suit." 

We concur in this conclusion. 

The appellant lays much stress on the opinion of the Court of Ap- 
peals for the First Circuit in sustaining reissue patent No. 11,282, 
granted to George F. Russell in 1893, for a pulp digester. American 
Sulphite Pulp Co. v. Howland Falls Pulp Co., 80 Fed. 395, 25 C. C. 
A. 600. But this patent merely covers a cément Hning, applied, 
when soft, to a pulp digester, and which, when it hardened, me- 
chanically protected the shell of the digester by its cohesive, ad- 
hesive, and acid-resisting powers from the corroding influence of 
the solution. There is no suggestion either in the patent or in the 
opinion of the court that this patent is for any acid-proof chemical 
combination, and the claims merely cover "a continuous lining or 
coat of cernent." This patent, therefore, has no bearing upon the 
issues herein. 

The court below in its opinion did not distinguish or separately 
discuss the three claims in suit, but found they were ail valid. In 
view of the prior art and the testimony of complainant's witness, 
we are unable to concur in this conclusion as to the first and second 
claims. Complainant's expert admits that ail the substances men- 
tioned in the patent hâve been already used in varions combinations 
in this art for this purpose ; that the essence of the patented inven- 
tion is such a combination as will insure the production of mono- 
calcium silicate; that "the formation of the mono-calcium silicate 
is, so to say, the bull's eye and the main feature of the Panzl in- 
vention" ; that its production is a question of proportions of the 
ingrédients; and that a publication describing a mixture contain- 
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ing the ingrédients named in the patent in suit, but "stating no 
proportions, is in matters of this kind practically useless." He 
further says, in attempting to diiïerentiate Kellner patent No. 
15,931, that if in tiie Kellner composition mono-calcium silicate could 
be produced, it might, in that respect, be compared with the sub- 
stitute composition of the patent in suit, but that it cannot produce 
this "prominent feature" because of the weakness of the solution of 
silicate of soda. And while he asserts that this patent does not 
contain any chamotte, yet it does include among its ingrédients 
both silicate of alumina, which becomes chamotte when baked, and 
burnt clay tiles. 

The application of thèse admissions and arguments of complain- 
ant's expert to the patent in suit is fatal to its first and second 
claims. They are drawn to cover a combination of substances, 
old in the art, the patentability of which is asserted upon the theory 
that thereby a new resuit, mono-calcium silicate, is produced. No 
proportions are given, however, and it would require experiment to 
détermine what proportions were necessary to secure this resuit. 

Inasmuch as the discovery of a new substance by means of 
chemical combination is empirical, and results from experiment, the 
law requires that the description in a patent for such discovery 
should be specially clear and distinct. Tyler v. Boston, 7 Wall. 
327, 19 L. Ed. 93. "When the spécification of a new composition 
of matter gives only the names of the substances which are to be 
mixed together, without stating any relative proportion, undoubt- 
edly it would be the duty of the court to déclare the patent void ; 
and the same rule would prevail when it was apparent that the pro- 
portions were stated ambiguously or vaguely, for in such cases it 
would be évident on the face of the spécification that no one could 
use the invention without first ascertaining by experiment the exact 
proportion of the diflferent ingrédients required to produce the re- 
suit intended to be obtained. The spécification must be in such 
full, clear, and exact terms as to enable any one skilled in the art 
to which it appertains to compound and use the invention ; that 
is to say, to compound and use it without any experiments of his 
own. Moody v. Fiske, 3 Mason, li2, 119 Fed. Cas. No. 9,745." 
Matheson v. Campbell (C. C.) 69 Fed. 597, 603. An inventor can- 
not "speculate on the équivalents of his claimed invention, and 
thereby oblige the public to resort to experiments in order to 
détermine the scope of the claims of his patent." Matheson v. 
Campbell, 78 Fed. 910, 916, 34 C. C. A. 384. Thèse claims must 
be held invalid, therefore, either because it does not appear that they 
disclose any invention, in view of the prior art, or because they 
fail to acquaint those skilled in the art with the necessary informa- 
tion to enable them to practice the invention without experiment. 
Tt is proved, however, that by compounding the ingrédients in the 
proportions stated in the third claim a new and highly useful resuit 
is obtained, and that the discovery and disclosure of such mixture 
and its proportions entitle the patentée to the benefit thereof. The 
third claim is sustained. Infringement of this claim, under the in- 
terprétation given by the court to the word "chamotte," is suî- 
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ficiently shown by the admissions of defendant's wîtnesses and by 
analysis of spécimens of its lining. 

The decree of the court below is reversed as to claims 1 and 2, and 
affirmed as to claim 3, without costs in this court to either party. 



HEMOLIN CO. r. HARWAY DTEWOOD & EXTBACT MFG. CO. et al. 

(Circuit Court of Appeals, Second Circuit. April 19, 1903.) 

No. 168. 

1. Patents— Validitt—Sufficiency op Disclostjee. 

W'hen a patent coutains a sufflclent disclosure of the claJmed Invention, 
It will not be Invalida ted either by the failure of the patentée to state the 
causes which produce the resuit, or by a mlstaken statement thereof. 

2. Same— Infkinqement— Process or Making Logvtood Extbact. 

The Austen patent, No. 491,972, for Improvemeuts In the art of making 
coloring matter from logwood, covering a proces.s and the resultlng prod- 
uct, whleh is a nonhydroscopic powder, was not antlcipated, and dis- 
closes Invention. Also held Infrlnged. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 131 Fed. 483. 

W. P. Preble, Jr., for appellants. 
Harold Binney, for appellee. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. The opinion of the court below 
accurately states the contentions of défendants, and discusses them 
in détail — especially that founded upon the Avery patent, which, 
as the expert for défendants admits, "is absolutely the only pièce 
of literature * * * where it is especially mentioned that the 
use of nitrite of soda in the présence of water will modify the prés- 
ence of resinous and other attractive matters in the logwood." The 
court reached the conclusion that the Avery patent did not disclose 
the invention of the patent in suit, and that défendants had in- 
fringed. The décision is questioned by défendants on the follow- 
ing grounds: 

1. There is no évidence that hemolin, complainant's product, 
is made by the patented process. The answer to this is found in. the 
uncontradicted testimony of complainant's witness Hopewell that 
it is made "by the use of nitrites under Dr. Peter T. Austen 's pat- 
ent." 

2. There is no évidence that it is nonhydroscopic. But this évi- 
dence was furnished by experiments made with hemolin, the powder 
of the prior art, and défendants' powder, under a bell jar having 
therein a glass containing water, as a resuit of which it was shown 
that, while the powder of the prior art absorbed moisture and liqui- 
fied, hemolin and défendants' powder remained unchanged. 

3. The only novelty claimed for the patented powder is that it is 
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nonhydroscopic, but the fact is not stated by the patentée. The 
language of the spécification réfutes this statement. Referring to 
the tendency of prior products to "melt or run together," the pat- 
entée States that his invention "consista of a process for making a 
solid coloring matter from logwood, which is not afïected by the 
extrêmes of atmospheric température, and which can be made and 
will continue and can be used in the form of a dry powder, * * * 
and which will allow of the same facility and accuracy in determin- 
ing the proper proportions required." 

4. "The Avery patent discloses the exact process of claims 1 and 
2 of the patent in suit, except for whatever différence there may be 
between the use of nitrate of soda and of nitrite of soda." Even 
if this statement be assumed to be true for the sake of the argument, 
this différence is vital and sufficient. Défendants' expert was un- 
able to State, as a resuit of his experiments, how much, if any, 
nitrite was formed by the réduction of nitrate as suggested in the 
Avery patent. But further objections to the Avery patent are (a) 
that it did not disclose or suggest a method of forming a powder, 
and therefore did not amount to a discovery of the developmcnt of 
a nonhydroscopic powder; (b) the Avery process of beat and press- 
ure or use of acids would eliminate or décompose and destroy the 
nitrite, if any were found; (c) there is no suggestion of the béné- 
ficiai resuit from the use of the nitrite in destroying or modifying 
the extracted matters, such resuit being the one specifîcally point- 
ed eut in the patent in suit. 

5. Finally it is argued that nitrite of soda only oxidizes the ex- 
tractive matters of the extract, that this property was well known, 
and therefore there was no invention. If this contention were 
shown to be correct, it would be fatal to the patent. But what was 
well known was that nitrite oxidized the coloring matter hœmatoxy- 
Hn, What was not known, and what Austen discovered, was that, 
if a complex logwood mixture was subjected by his process to the 
action of nitrite, a permanent nonhydroscopic powder could be pro- 
duced. The theory of the process is that thereby the gummy mat- 
ters were modified or destroyed. Défendants' answer to this con- 
tention is that there is no statement in the patent to this efïect. 
But it is well settled that, when a patent contains a sufficient disclo- 
sure of the claimed invention, it will not be invalidated either by 
the failure of the patentée to state the causes which produce the 
opération, or by a mistaken statement as to the reasons therefor. 
The sufficiency of the disclosure and the novelty and utility of the 
resuit are the sufficient considérations for the grant. Hère it ap- 
pears that mère oxidation may be accomplished by varions inex- 
pensive materials, that nitrite is a comparatively costly product, 
and yet that by its use a new kind of powder is produced, which is 
so much better than those of the prior art that it is profitable to 
employ it. That complainant's process does in fact accomplish 
something more than mère oxidation was further indicated by ex- 
periments with défendants' samples before and after treatment with 
nitrite. Before treatment, like the powders of the prior art, they 
liquified on exposure to a humid atmosphère. After treatment they 
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became nonhydroscopîc. As already shown, the powders of the 
prior art, which had been produced by oxidation of the extract, do 
not exhibit this nonhydroscopîc quality. 
We concur in the conclusion of the court below that: 

"The essence of the Invention Is that, wben logwood extracts are treated 
wlth nitrlte of soda or potash under such conditions as to bring about a re- 
action between them, a new product, consisting of a permanent dry powder, 
soJuble in cold vvater, and rapidly soluble in hot water, is produced, in which 
the gummy matters are expelled or rendered nonhjdroscopic." 

The prominent characteristic and effective feature of this product, 
which distinguishes it from those of the prior art, consists in the 
fact that it retains its permanent quality when exposed to atmos- 
pheric conditions, and for that reason possesses peculiar practical 
utility and commercial value. 

The admissions of défendants' président quoted in the opinion of 
the court below, are conclusive upon the question of infringement. 

The decree is affirmed, with costs. 



VOIGHTMANN et al. t. PBRKINSON et al. 
(Circuit Court of Appeals, Seventh Circuit. April 11, 1905.) 

1. Patents— Patentable Invention. 

A conception alone, although flrst In tlme, is not patentable, but must 
be aecompanied by mechanlcal embodiment, which, to make the inven- 
tion patentable, must itself be unanticipated. 

[Ed. Note. — For cases in point, see vol. 3S, Cent. Dig. Patents, § 72.] 

2. Saue— FiKEPBoop Windows. 

The Voightmann patent, No. 600,180, for a flreproof wlndow, Is void 
for lack of patentable Invention; being for an aggregation of old élé- 
ments, each of which performs Its old funetion to produce the old resuit. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 
For opinion below, see 133 Fed. 934. 

The bill is to restraln infringement of letters patent No. 600,186, Issued 
March 8th, 1898, to Frank Voightmann, for a new and useful improvement 
in flre proof Windows. The bill was dismissed by the Circuit Court for want 
of equity, and from the decree of dismissal the appeal is prosecuted. 

Other patents cited on the hearing were as follows ; 

No. 188,375, March 13, 1877, J. Kelly. 

No. 246,410, Aug. 30, 1881, T. J. Morgan. 

No. 277,478, May 15, 1883, F. Grinnell. 

No. 483,020, Sept. 20, 1892, F. Shnman. 

No. 483,021, Sept. 20, 1892, F. Shunian. 

No. 535,035, March 5, 1895, E. Walsh, Jr. 

No. 535,512, Feb. 5, 1895, E. Walsh, Jr. 

No. 563,394, July 7, 1896, H. T. Moody. 

No. 753,665. March 1, 1904, H. E. Brown. 

The further facts are stated In the opinion. ^ 

Charles K. Offield and Albert H. Graves, for appellants. 
James H. Perkinson, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 
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GROSSCUP, Circuit Judge. The fire proof window described 
in appellants' patent is one made of wire glass, or other fire proof 
glass, set in a métal frame, which, in turn, is set into a métal case- 
ment, the window being so hinged above its center, that when let 
at rest, it falls automatically into its place in the casement. In 
this State, and without further accessories, the window, admittedly, 
existed in the prior art. 

Voightmann's patent contemplâtes that the window should not 
always be kept closed, but on occasion should be kept open; and he 
accomplishes this by a cord or chain attached at one end to the 
upper end of the window, and at the other to a hook below the win- 
dow; in which chain is inserted a fusible link so placed that in 
case of fire, while the window is open, the link would be exposed 
to the outside température; and, melting on exposure, would part, 
leaving the window to fall into its casement, thereby presenting, 
with the surrounding wall, a solid fire wall. 

Admittedly a window so hinged that it is kept open by a cord 
or chain attached to its upper edge, and falling when the cord or 
chain is severed, is old. The fusible link also is old. A fusible 
link, so placed that it would melt under beat coming from a chamber 
outside its own chamber, is old. Such a link was employed to 
open and close elevator sky lights, and in other connections in the 
previous art. 

It is possible that Voightmann was the first to conceive that Win- 
dows thus constructed would be a valuable adjunct to fire proof 
buildings. If so, it is the previousness of his conception that con- 
stitutes the merit of his so-called invention; for the mechanical 
embodiment of that conception is old. But it does not foUow that 
a conception is patentable merely because it is first in time. Con- 
cept, alone, is not patentable. Concept must be accompanied by 
mechanical embodiment ; and, as the law now stands, the mechan- 
ical embodiment, to make the invention patentable, must itself be 
unanticipated. 

Now in Voightmann's patent, every mechanical élément de- 
scribed is found to bave pre-existed; to hâve pre-existed in the 
form utilized by Voightmann ; to hâve pre-existed performing the 
functîons performed in Voightmann's device ; and performing those 
functions to the same resuit. Voightmann possibly has pointed out 
to the world a wider use of the pre-existing art than was before 
known. But the discovery of an enlarged use is not, of itself, pat- 
entable invention. 

The decree of the Circuit Court is alfirmed. 
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S. FRANKLIN & 00. v, ILLINOIS MOULDING 00. et al. 
(Circuit Court of Appeals, Seventh Circuit. Aprll 11, 1905.) 

No. 1,100. 

1. Patents— Reisstje. 

The presumption that new matter found in the spécification of a reissue 
patent was omitted from tlie original through Inadvertence or mlstake, 
arising from tlie fact of tlie granting of the reissue, is prima faeie only, 
and merely places the burden of proof upon a défendant contesting the 
validity of the reissue. 

2. SiME— Validity or Reissue— Machine fob Ornambnting Pictueb Feames. 

Thé Adams second reissue patent, No. 11,980 (original No. 642,059), 
for a machine for mountlng ornamental composition dlrectly upon cir- 
cular picture frames, clalms 11 to 18, are void as covering a construction 
not Included in the original patent 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 
For opinion below, see 138 Fed. 48. 

The blil is to restralu reissued letters patent. No. 11,980, issued Aprll Stb, 
1002, to Frank E. Adams, assignor to Samuel Franklin, for a machine for 
mounting ornamental composition dlrectly upon circular picture frames. 
The original letters patent, on whlch the reissue was based, were No. 642,059 
issued January 30th, 1900, to Francis E. Adams. 

Other patents cited were the following : 

No. 242.934, June 14, 1881, J. P. Jamison. 

No. 292,552, Jan. 29, 1884, P. B. Francke. 

No. 430,570, June 17, 1890, J. Groble. 

No. 445,21.5, Jan. 27, 1891, W. Zoeller. 

No. 590,200, Sept. 14, 1897, F. A. Brausll. 

No. 591,520, Oct. 12, 1897, W. Zoeller. 

Britlsh Patent No. 7,163, Apr. 25, 1891, H. Huppertz. 

The bill was dismissed by the Circuit Court for want of equity, and from 
thls decree the appeal is prosecuted. The further facts are stated in the 
opinion. 

William B. Rummler, for appellants. 
Charles G. Page, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge. Prior to Adams' machine, as de- 
scribed in his original letters patent, ornamental work made out of 
paste pliable to impression, was applied by machinery to picture 
frames. None of thèse frames thus ornamented, however, were 
oval or circular. They were straight frames, and the ornamenta- 
tion was put on by running the frames between bearings over a 
feed roller, and under an impression roller — the paste being put 
on the frame just in front of the rollers. 

In his original letters patent, Adams sought to apply this kind 
of machine made ornamentation to oval, or circular frames. To do 
this he employed a feed roller, and impression roller, as formerly. 
But axially with thèse rollers he put in two bearings, one on the 
inner, and the other on the outer side of the frame, so that as he 
conceived the machine would operate, the frames would be guided 
by thèse two bearings over the table, and through the rollers at 
practically right angles to the rollers. 
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The original application having been rejected in the patent office 
on citation of the Groble and Huppertz patents, Adams inserted in 
the description of his invention, as an explanation, the following: 

"A guide or stop only at one side edge, either at tbe inside, or at tbe out- 
slde of an irregular, or an even ordinary long oval picture frame, would not 
be sufflcient to serve as a guide even in the hands of a skillful workman." 

But in one of the claims of the application, as thus amended, he 
included as one of the éléments of the combination "a stop adjacent 
to the wheel, and in line with the axis of the shaft." Thereupon 
the examiner pointed eut that according to the language in the 
description already quoted, the élément of the single stop claimed 
would be inoperative; and thereupon the claim was stricken out, 
the explanation in the description remaining; and nowhere, either 
in the claims, or the description of the patent as it was originally 
granted, does the suggestion of a single guide or bearing again show 
il:self. 

Now when we corne to the reissue, we find that the clause 
already quoted from the original patent was repeated ; but repeated 
with an addition that, as this case shows, entirely changed its mean- 
ing. The quotation, with the addition, is hère repeated, the addi- 
tion being in brackets : 

"A guide or stop only at one edge, either at the inside, or the outside of 
an irregular frame, or even an ordinary long oval picture frame [in which the 
composition is mounted on a slanting surface] would not be sufiicient to serve 
as a proper guide even in the hands of a skillful workman." 

The effect of the reissue, it will thus be noted, was to eliminate 
the original clause wholly from the description of the invention, ex- 
cept as it applied to the mounting of the ornamental composition 
on frames having a slanting surface. 

The motive for this modification of the original letters patent, by 
reissue, is made perfectly plain by the facts disclosed in the record 
before us. Following Adams' original letters patent, but before his 
reissue, the appellees discovered the desirability of picture frames, 
the outer edge, as well as the sides, of which should be ornamented; 
and to attain this end employed a machine that used but one guide 
-on the inner edge; finding, that except in the mounting of orna- 
mental composition on slanting frames, such a machine would 
work as well as if two guides were employed. Plainiy, to our 
minds, appellants reissue was intended to antedate this machine of 
the appellees; and that could be donc of course, only by a reissue 
that would carry the modification back to the date of the original 
letters patent. 

But it is said in argument that whatever the évidence in that 
respect might disclose, the légal conclusion is closed in favor of 
appellants, because, as argued, it must be presumed that before the 
reissue was issued, there was before the patent office satisfactory 
évidence that, btit for inadvertence or mistake, the original letters 
would hâve taken the form that the reissue now employs. 

That some such presumption properly attaches itself to the re- 
issued patent we may admit. At most, however, it is a prima facie 
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presumptîon only. It is not a presumption that debars tKe appel- 
lees from challenging the validity of the reissue by showing facts 
that would overcome the presumption. The reissue is before us 
just as it was before the patent office before it was allowed, except 
that while the burden of proof then was upon the appellants, the 
burden is now upon the appellees. But, as already indicated, ap- 
pellees hâve, in our judgment, fairly met the burden, and made good 
their case against the reissue. 
The decree of the Circuit Court is affirraed. 



BAKEK V. CRAXE CO. 

CRANE CO. V. BAKER. 

(Circuit Court of Appeals, Seventh Circuit Aprll H, 1905.) 

Patents — Accounting fob Infringement— Patented Imphovements. 

On an accounting for damages or profits for infrlngement of a daim of 
a patent covering an improvement on an existing devlce, it is incumbent 
on complaint to show how mueli of ttie profit uiade by défendant on 
the entire article was due to the patented improvement, or, in case of 
damages, how much of complainant's loss was due to such improvement. 

[Ed. Note. — Accounting by Infringer of patent for profits, see note to 
Briclvill V. Mayor, etc., of City of New Yorli, 50 C. C. A. 8.] 

Appeal and Cross-Appeal from the Circuit Court of the United 
States for the Northern Division of the Northern District of Illinois. 

Baker secured against Crâne Company a decree for an injunction 
and an accounting, which was affirmed on appeal. Crâne Co. v. 
Baker, 135 Fed. 1, 60 C. C. A. 138. Both parties are now appealing 
from the decree on accounting. 

Clifford E. Dunn, for Clara E. Baker, 

Paul Synnestredt and F. H. W. Clay, for Crâne Co. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge. The decree awards complainant $1,177.- 
05, as being the profits défendant derived from the infrlngement. 
The utmost that can be claimed for the évidence and finding respect- 
ing defendant's profits is this: Défendant made 4,130 appliances, 
which embodied claim 1 of the patent, at a cost of 86^ cents each, 
and sold them at an average price of $1.15 each. 

But the patent was for an improvement upon an existing device 
for the same purpose, which was made and sold by défendant. 
What profit was made on the old device? Was the old device ut- 
terly useless and unsalable at any profit after the invention was 
disclosed? How much of the 38)4 cents, the différence between the 
cost and selling price of defendant's new appliance, was due to the 
improvement covered by claim 1? The record fails to show. This 
was necessary. Seymour v. McCormick, 16 How. 480, 14 h. Ed. 
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1024; Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. 291, 28 L. Ed. 
371 ; Kevstone Co. v. Adams, 151 U. S. 139, 14 Sup. Ct. 295, 38 L. 
Ed. 103." 

Complainant asserts that the court, in addition to or in lieu of 
defendant's profits, should hâve allowed damages to the extent of 
the gains complainant would hâve made on defendant's sales. The 
évidence and the finding show that complainant made the device 
embodying the patented improvements at a cost of $1.03, and sold it 
for $2.25. Complainant's profits on 4,130 appliances would be 
$5,038.60. 

But even assuming, contrary to the master's finding, that com- 
plainant, but for the infringement of claim 1, would hâve made de- 
fendant's sales at the very much higher price, there is no basis on 
which to sustain complainant's contention. The damages for which 
défendant might be liable are damages for infringement of claim 
1. What were the cost and the selling price of the appliance made 
and sold by complainant, before including the improvements shown 
in the patent? What additional profit did complainant make by 
reason of the improvements? How much of the additional profit 
was due to the improvement covered by claim 1, and how much to 
claim 2, which was not infringed? In short, what was the commer- 
cial value of claim 1 to complainant? Ortoanyone? There is no 
évidence. 

Complainant insists that the court erred in limiting the accounting 
period. The record contains no warrant for more than nominal 
damages at any time. We cannot reopen the taking of évidence 
simply because the complainant has failed to make a case. 

The decree is reversed, at complainant's costs, with the direction 
to enter a decree for $1. 
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JONES et al. V. DAVIS et al. 

(Circuit Court of Appeals, Third Circuit. May 19, 1905.) 

No. 28. 

Patents— Infeingement— Minées' Lamp Holdee. 

The Lattimore patent No, 415,720, for a lantern holder to be attached 
to miners' caps, clalm 1, distlnctly and clearly deserlbes the device 
clalmed, whlch includes a "forwardly projecting top pièce" having an eye 
for the inner end of the lantern hook, and cannot be enlarged by con- 
struction. ■ It Is not inf ringed by a device in which the front pièce stands 
out from the front of the cap, and the top pièce, having the- eye for 
the lantern hook, projects backw^ardly. 

Appeal from the Circuit Court of the United States for the Middle 
District of Pennsylvania. 
For opinion below, see 133 Fed. 650. 

Melville Church, for appellants. 

E. Hayward Fairbanks, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. Patent No. 415,730, dated November 
26, 1889, was granted to Walter A. Lattimore for a lantern-holder. 
Its first claim which the court below held had been infringed by the 
appellants, is as follows: 

"(1) A lantern-holder conslsting of the metallic base-plece, the front-plece 
and the forvirardly-projecting top-piece having an eye for the inner end of the 
lantern-hook and a slot or socket for the upper part or shank of the lantern- 
hook." 

The meaning of this claim is plain. It does not require, and there- 
fore it is not open to, interprétation. It is so explicit that the courts 
cannot alter or enlarge it. Keystone Bridge Co. v. Phœnix Iron 
Co., 95 U. S. 278, 24 L. Ed. 344. It is for a lantern-holder for hold- 
ing lanterns on miners' hats and caps, and it is for nothing else. It 
is not for a hat or cap and a lantern-holder; nor is it for any and 
every lantern-holder, however constructed. If it were, it would not, 
in view of the prior art, be possible to sustain it. It is solely and 
distinctly for the lantern-holder which it specifically describes as 
consisting of (1) the metallic base-pièce, (2) the front-piece, (3) the 
forwardly-projecting top-piece having an eye for the inner end of 
the lantern-hook, and (4) a stop or socket for the upper part or 
shank of the lantern-hook. The device of the appellants (which 
is likewise patented) has the first, and perhaps the last, mentioned 
of thèse parts. It has also a front-piece, but this pièce stands out 
from the front of the cap, and is not designed to be immediately at- 
tached to it, as, in the patent in suit, the corresponding pièce is 
shown to be. This variance, if alone and separately considered, 
might be regarded as merely formai ; but it cannot be so considered, 
for by excluding any direct connection of their front-piece with the 
cap, the appellants hâve been enabled to, and they do, hâve a back- 
wardly -projecting top-piece, with an eye for the inner end of the 
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lantern-hook behind the front-piece, instead of the forwardly-pro- 
jecting top-piece, having its eye in front of the front-piece, which 
is explicitly specified in the claim under considération. This dif- 
férence the terms of the claim make a distinguishing one. We are 
not at Hberty to inquire whether a backwardly, as well as a forward- 
ly, projecting top-piece might hâve been claimed. The fact is that 
it was not, and by that fact we are concluded. "When the terms of 
a claim in a patent are clear and distinct (as they always should be), 
the patentée, in a suit brought upon the patent, is bound by it." 
Keystone Bridge Co. v. Phœnix Iron Ce, supra. Applying this rule, 
we are constrained to hold that the learned court below erred in 
fînding that the appellants had infringed the patent in suit, and for 
that reason the decree is reversed. 



JAMES HEEKIN CO. v. BAKER et al. 

(Circuit Court of Appeals, Eighth Circuit. May 22, 1903.) 

No. 2,0d0. 

1. Patents— Invention and Infsingement— Coïïfeepots. 

The Lewis patent, No. 650,129, for a drip-coffeepot, embodies a com- 
binatlon wtiicli, although of old éléments, is new, and discloses patentable 
invention. In that it accompllshes an old result in a more facile, econom- 
Ical, and efficient way ; its chief merit being in its simplicity, its cheap- 
ness of construction, and ease of opération. While not for a pioneer in- 
vention, and therefore not entitled to a libéral interprétation of its claims, 
it is entitled to a reasonable range of équivalents ; and Inf ringement can- 
not be avolded by a mère colorable modification of some of its éléments, 
not essentlally varying its principles or mode «f opération. As so con- 
strued, held infringed by the device of the Baker patents, Nos. 710,132 
and 710,133. 

2. SAME— INFRINGEMENT— CoMBINATION. 

Infrlngement of a patent for a combination Is not avolded by omitting 
one élément of the combination, where such élément is essential to the 
successful opération of the alleged Infrlnging device, and It Is Intended 
that it or its équivalent shall be supplied by users. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 387.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

For opinion below, see 127 Fed. 838. 

Walter F. Murray (George J. Murray, on the brief), for appel- 
ant. 

John E. Stryker, for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
AMIDON, District Judge. 

VAN DEVANTER, Circuit Judge. This is an appeal from a de- 
cree dismissing a bill for the infringement of letters patent No. 
650,129, for certain new and useful improvements in drip-cofifeepots, 
granted May 23, 1900, to Charles Lewis, assigner of the appellant. 
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The coffeemaker of the appellees, the manufacture and sale of 
which is claimed to infringe the letters patent of the appellant, is 
covered by letters patent Nos. 710,132 and "10,133, granted Septem- 
ber 30, 1903, to Thomas K. Baker, assignor of the appellees. The 
défenses were want of patentable novelty, and noninfringement in 
the manufacture and sale of appellees' device. The latter défense 
was sustained in the Circuit Court. Heekin v. Baker (C. C.) 127 
Fed. 828. 

The appellant's invention consists (1) of a cooking or mixing ves- 
sel open at one end, and closed at the other, to receive the ground 
coffee and water; (3) a strainer, preferably of cloth, to be placed 
over the open end of the cooking vessel; (3) a pouring vesseî to fit 
over the open end of the cooking vessel, and to hold the strainer 
in place; and (4) a valve in or near the closed end of the cooking 
vessel, capable of being closed when the vessel is seated on its 
closed end, and of being opened for the admission of air when it is 
inverted; the whole, when so assembled, being capable of being 
inverted so that the liquid cofïee will quickly pass through the 
strainer from the cooking vessel into the pouring vessel, leaving the 
grounds in the former. One of the claims of the patent is : 

"(3) In a drip-coffeepot, the combination of a vessel for holding ground 
coffee, open at one and closed at tlie other end; a nipple in the walls of said 
vessel, near the closed end ; a check valve to close the mouth of said nipple 
when It is inverted, and to open automatically when it is relnverted; a re- 
movable strainer to fit over the open end of said vessel ; and a pouring vessel 
to fit down over said strainer and vessel — substantially as shown and de- 
scribed." 

The purpose of the invention, as stated in the application for the 
letters patent, is : 

"My invention relates to Improvements in drip-coffeepots. Its objeet is a 
pot in which to make French or drlp-coffee so that the least amount of the 
aroma of the coffee Is lest by exposure to the air during the process of mak- 
ing, in which the hot water may be kept in contact with the ground coffee 
just the length of time desired before commencing to drip, and which is so 
simple of construction that it is cheap to make and easy to clean." 

The article manufactured and sold by the appellees consists of 
(1) a cooking or mixing vessel, open at one end and closed at the 
other, to receive the ground cofïee and water, and having the open 
end tapering, so as to fit into the top of any ordinary cofifeepot; (2) 
an ordinary lid or cover to be temporarily fitted over the open end 
of the cooking vessel, so as to exclude the air therefrom during the 
process of making: (3) a strainer, of cloth or other suitable ma- 
terial, to be placed into the opening in the cooking vessel, and to 
be firmly and tightly held in place by a skeleton holder; (4) a valve 
in the closed end of the cooking vessel, capable of being closed when 
the vessel is seated on its closed end, and of being opened for the 
admission of air when it is inverted; the whole, when assembled 
(save the lid or cover, which is to be removed), being capable of 
being inverted so that the liquid coffee will quickly pass through 
the strainer from the cooking vessel into the ordinary cofïeepot used 
as a pouring vessel, leaving the grounds in the former. 
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In the application for the first of the appellees' letters patent, the 
purpose of the invention is stated as foUows : 

"My Invention relates to Improvements In coffeemakers. Its object Is the 
production of a coffeemaker tliat may be used in conjunctlon with an ordi- 
nary eoffeepot or receiver, and which will not clog when the liquid coflfee is 
strained into such receiver. A further object is the production of a simple 
and cheap coffeemaker, in which the minimum amount of the aroma of the 
coffee is lost by admitting air durlng the process of infusion. * * • While 
the coffee is being Infused the vessel stands upon its closed end, after vrhich 
it is inverted, with the funnel in the top of the eoffeepot to be used, and the 
beverage qulckly strains into such pot. • • » The funnel-shaped end of 
the coffeemaker adapts it for use in connection with any ordinary eoffee- 
pot, without regard to the exact size of the opening in Its top, and also per- 
mits the vessel to stand in the open eoffeepot while the process of emptying 
continues without being held in position." 

And as stated in the application for the second of their letters 
patent, the purpose of the improvement there claimed upon the in- 
vention named in the other application is this: 

"The object of my invention is the production of a simple and efficient cof- 
feemaker (adjustable to coffeepots of varylng styles), in which the atralner 
may be easily and quickly attached, so as to produce a tight joint between 
the wall of the open end of the vessel and the stralner." 

The first question is that of the patentable novelty of the appel- 
lant's eoffeepot. None of its éléments was new, and it did not 
produce a new resuit ; but we think the record clearly discloses that 
the combination, although of old éléments, was new, and that it ac- 
complished an old resuit in a more facile, economical, and efficient 
way. This gave it patentable novelty. National HoUow Brake 
Beam Co. v. International Brake Beam Co., 45 C. C. A. 544, 557, 
106 Fed. 693. The merits of the device consist in the simplicity 
and cheapness of its construction, the ease of its opération, its com- 
plète and quick séparation of the beverage from the cofïee grounds 
after permitting an intimate and uniform contact of the coflfee and 
the water, and its rétention of the aroma of the coffee during the 
process of infusion. But if the questions of novelty and merit were 
otherwise left in doubt by the évidence, they would hâve to be re- 
solved in favor of the patent, because of the immédiate and gênerai 
use into which the device is shown to hâve gone when it was put 
upon the market. Dowagiac Manufacturing Co. v. Minnesota Mo- 
line Plow Co., 55 C. C. A. 86, 89, 118 Fed. 136. 

The chief question relates to the claimed infringement by the ap- 
pellees. As is shown by their letters patent, their device is intend- 
ed, by its use in conjunction with an ordinary eoffeepot, to accom- 
plish the same resuit as the device of the appellant, and the évidence 
shows that when so used it does accomplish it. Identity of resuit 
is, however, not a sufficient test of infringement. There must also 
be substantial identity of the means and manner of its accomplish- 
ment. The appellant's invention being obviously not a pioneer, but 
only an improvement upon the prior art, its claims cannot be given 
a libéral interprétation ; but there is yet a right to a reasonable 
range of équivalents, measured by the character and extent of the 
improvement, and infringement cannot be avoided by mère color- 
138 F.— 5 
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able modifications of sbme of its éléments, not essentially varying 
its principle or mode of opération. National HoUow'Brake Bcam 
Cd»; V. Interchangeable Brake Beam Co., 45 C. C. A.. 544, 562, 106 
Ped; 693 ;' Dowagiac Manufacturing Cd. v. Minnesota Moline PIow 
Co^.55 C. C. A. 86, 91, 118 Fed.,136; Standard Caster & Wheel Co. 
V. Capter Socicet Co., 51 C. C. A/ 109, 116, 113 Fed. 163. 

Careful considération of the two devices convinces us that the 
one of the appellees', with the ordinary coffeepot in conjunction 
witti yhiçh'it is used, is an imitation or reproduction of the one 
of the ^ppellant. There is in the former a mère: colorable modi- 
fication of some of the éléments of the latter, without any modifica- 
tion of its principle or mode of opération. Thè différences consist 
in the substitution of the plainest mechanical équivalents. There 
is almpst perfect identity of resuit, means, and manner of accom- 
plishment. It is true that the:appellees' device, as manufactured 
and sold by them, does; not hâve a pouring vessel-r^one élément of 
the appellant's deyice; but the évidence, including the letters patent 
of the appellees, shows that a pouring vessel is essential to the suc- 
cessful opération of their device, and that in its manufacture and 
sale they intend that the purchiser shall supply a pouring vessel, 
in the form of, an ordinary coffeepot. That constitutes infringe- 
ment, because he who.makes and sells one or more éléments of a 
patented combination, with the intention and for the purpose of 
bringing about its or their use in an infringing combination, is 
guilty of contributory infringement, andis equally liable with him 
wh&4n fact'organizes and uses the complète combination. Wallace 
v. Holmes, Fed. Cas. No. 17,100; , Heaton-Peninsular Button Fas- 
t'ener Co. v. Eurêka Çpecialty Co., ès C. C. A. 367, 77 Fed. 288; 
Thomson-Houston Electric Co. v. Ohio Brass„Co., 26 C. C. A. 107, 
117, 80 Fed. 712 ; Red Jacket Manufacturing Co. v. Davis, 27 C. 
C. A. 204, 82 Fed. 432;' Loew Filter Co. v. German American Filter 
Co., 47 ce. A. 94, 107 Fed. .949. ,;^ 

.'l'he decree is reversed, and the cause is remanded to the Circuit 
Court, with directions tO enter a decree in favor of the appellant for 
an infringement of the third daim of its patent, and for the usual 
injunction and accounting, and to take such further proceedings 
as may not be inconsistent with the views hère expressed. 
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KAHN et al. V. STARRELLS. : 

(Circuit Couirt, B. D. Pennsylvanla. May 16, 1905.) 
No. 17. 
Patents— VioXATiON ov Injunction agaInst InfeingemeiSt— Contempt Pbo- 

CEBDINGS. 

A défendant held In contempt, on the évidence, for violation of a 
permanent Injunction against infringement of a patent. 

On Motion tp Attach for Contempt. 

Fraley & Paul, for complainants. 

L. L. Smith and Joshua Pusey, for respondent. 

J. B.' McPHERSON, District Judge. In Kahn et al. v. Starrells, 
135 Fed. S32, the Circuit Court Of Appeals, reversing the décision 
reported in (C. C.) 131 Fed. 464, sustained the validity of the first 
and second claims of. létters patent No. 669,011, which relate to the 
process of making flat caps, or tam-o'shanters. Thèse claims, 
which are both for a process, are as follows: 

"(1) The method of formlng flat knit caps, which consists in forming an 
elongated tubular body with a band-forming selvage at its lower open end, 
then flatteuing the tube by expanding it in a single narrow plane, at a point 
between its ends, said plane being at a right angle to the longitudinal axis 
of the tubular body, aud flnally setting the article in its flat distended shape, 
substantlâlly as described. 

"(2) The method of forming flat knit caps, which consists in forming an 
open-ended tube of knit fabric with a band-forming selvage at one enH, then 
ralslng a nap on the exterior of the tube, thon closing the top Of the tube 
by gathering the edge thereof together about its axis, then ilattening the 
tube by expanding it or distending it at a point between its ends, the plane 
of such expansion being at a right angle to the longitudinal axis of the tubu- 
lar body, and finally setting the article in its flat, distended shape, substan- 
tlâlly as described." 

The seventh paragraph of the decree that was entered by the 
circuit court to carry out the order of the Court of Appeals directs — 

"That a perpétuai injunction issue out of and under the seal of this court, 
perpetually enjoining and restraining the sald défendant, Morris Starrells, 
and his servants, agents, attorueys, employés, workmen, and confederates, 
and each and every one of them, froni directly or indirectly making, con- 
structlng, or manufacturing flat knit caps by the method or process described 
in said letters patent of the United States, No. 009,011, and particularly re- 
cited in the first and second claims thereof, or in any wise counferfeitlng 
or Imitating the said invention, and particularly from employing the method 
of manufacture which the said défendant has hitherto employed in the manu- 
facture of knit caps in infringement of said letters patent." 

The complainants aver that the défendant has violated the in- 
junction, which was served upon hirh on March 30, 1905, by con- 
tinuing to use the patented process, and upon this point witnesses 
were heard in open court; affidavits having been received only 
so far as they were ofïèred to contradict the, oral testimony given 
by two of the witnesses. The spécifie act of violation charged 
against the défendant was the manufacture of a cap marked "Ex- 
hibit B," and concerning this cap the foUowing stipulation was 
entered into by counsel and noted by the stenographer at the hear- 
.ing: 
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"It Is stlpulated between counsel for the respective parties In the above 
case that upon the hearing of the order granted by Hon. J. B. MePherson on 
the lOth day of Aprll, 1905, requlring the défendant to show cause why an 
attachment should net Issue against him for contempt of an Injunction of the 
court, the défendant, Morris Starrells, wUl admit that the cap marked in 
thls cause 'Exhibit B,' or others in ail respects Identical therewith, was 
manufactured by the défendant at hls factory at 218 Arch St., Philadelphia, 
subséquent to.the service upon the défendant on March 30, 1905, of the in- 
junction issued In this cause." 

A great deal of defendant's évidence was offered in support of 
his contention that he is now making caps by a method which does 
not infringe the patent, because it does not involve distending the 
cap at any stage of the process. Whether this is true or not, I 
hâve not considered it material to décide, except so far as Exhibit 
B is concerned, for it is clear that, while the défendant may be 
making some caps by a process that does not infringe, he may 
also hâve made others, in which Exhibit B may be inckided, in 
défiance of the injunction. I hâve no intention of discussing the 
conflicting évidence concerning Exhibit B. It is sufficient to say 
that I hâve attentively considered it ail, aided by the advantage 
of having heard the witnesses examined and cross-examined in 
my présence, and hâve weighed it to the best of my ability. The 
resuit is that I am satisfied that Exhibit B was made by the pat- 
ented process, and I so find as a fact. The défendant has therefore 
disobeyed the injunction, but, as the complainants only ask for a 
nominal punishment, no other will be inflicted. 

It is accordingly ordered that the défendant, Morris Starrells, 
pay the costs of this proceeding for contempt, including the ste- 
nographer's charges, on or before the 25th day of May, 1905. 



MOREIN V. ROBERT WHITB ENGINEERING WORKS. 
(Circuit Court, E. D. New York. May 10, 1905.) 

1. Patents — Infeingement— Reconstruction ob Repaib. 

The rule as to the rlght of a purchaser of a patented comblnatlon to 
supply parts, of his own authority, froni a geueralization of the authori- 
ties, would seem to be that he may replace an élément of the comblna- 
tlon (1) when its consumption was the very purpose of the devlce; (2) 
when its use upon external objects must work its early destruction ; (3) 
when it was Intended to be destroyed and was destroyed after a single 
use, and became waste material ; (4) when, in the arrangement of an 
élément, not the chief élément, it is so fashiôned and placed as to be 
specially subjected to external forces that make it peeuliarly liable to 
breakage and wear ; (5) when it is not the chief part of the combination ; 
(6) when it is an ordinary working part, like a cam in actuating ma- 
chinery, although specially adapted for the proper opération of the de- 
vice, and even though it is the most essentlal élément In the combination. 
But an élément may not be replaced when it is the vital élément of the 
combination in fact, and in regard to patentability, especially when it is 
not intended to be of short life by the action of external forces thereon. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 399.] 

2. Same— Reconstruction of Vital Elément of Combination. 

Complainant was the owner of a patent for a steam generator, eon- 
slsting of an upright cylinder or shell provided with tiers of generating 
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tubes, of pecullar shape, wbich constituted the vital and patentable élé- 
ment o( the structure. Such tubes constituted about one-third In value 
of the completed structure, and were ordtnarily subject to Injury only 
from the action of the water, the same as the shell, though perhaps to 
a greater estent. Défendant, under contracts with purchasers of the 
patented generators, practlcally refitted the same wlth new tubes ; some 
of the old ones havlng become useless. Held, that such refltting was ngt 
an authorized repalring of the patented structure, but a reconstruction, 
whlch constituted an infrlngement of the patent. 

S. Same— Steam Generatok. 

The Morrin patent. No. 463,307, for a steam generator, held Infrlnged 
by défendant by a reconstruction of the tubes, whlch constitute the pat- 
entable élément of the comblnatlon, in generators whieh had been soM 
under license from the patentée. 

In Equity. Suit for infringement of patent. 

Joseph F. Farmer (George E. Morse, Clifford E. Dunn, and 
Henry M. Turk, of counsel), for complainant. 

Field & Chittenden (Thomas Ewing, Jr., of counsel), for défend- 
ant. 

THOMAS, District Judge. The complainant is the owner of 
letters patent No. 463,307, issued to Thomas F. Morrin on Novem- 
ber 17, 1891. The bill charges that the défendant has infringed 
claim 2, which is as follows : 

"(2) A steam-generator having an upright generator-cylinder provided wlth 
tiers of generatlng-tubes, b, of loop-like form, said loop having a pear-shaped 
outline when seen in plan, and each loop having at one slde a lobe formed by 
the short out-curve at bx, and the short in-curve at bxx, the planes of the 
loops in the tubes belng set obliquely to the axis of the generator-cylinder, 
substantially as set forth." 

This claim was sustained in the suit of Morrin v. Lawlor and 
Morrin v. Edison Electric Illuminating Co. (C. C.) 90 Fed. 285, 
on appeal 99 Fed. 977, 40 C. C. A. 204. The patentability of the 
structure, as shown in the claim, is found in the loop described in 
claim 2, and it was so held. The Clonbrock Steam Boiler Com- 
pany, a former licensee of the complainant, installed at the estab- 
lishment of the Terre Haute Electric Company between Decem- 
ber, 1894, and July, 1895, two boilers constructed pursuant to the 
claim, and two of the same type of boilers at the establishment of 
the American Manufacturing Company — one in 1895 and one in 
1898. On April 8, 1904, a receiver of the Clonbrock Company was 
appointed in bankruptcy, and thereupon one Jones, who had been 
the vice président of such company, canceled a contract which 
he had made on December 29, 1903, with the Terre Haute Company, 
whereby he was to supply for its boilers the following: 

950, S" Boiler Tubes for 500 H. P. Cllmax Boilers at 3.50 each. 

1000 i/axl" Bolts at l%c. each. 

50 Casing Brick for linlng Casing at 15c. each. 

On March 3, 1904, Jones left the Clonbrock Company, and on 
March 16th procured the Terre Haute Company to give the con- 
tract for the work to the défendant. Pursuant to its contract the 
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défendant replaced in each bbiler at Tefre Haute 450 tubes, which 
was 25 less for each cylînder than the ampunt ôriginally provided ; 
the cylinder at some previous time haying been so repaired as to 
prevent further replacement. The défendant calked part of the 
shell of one of the boilers, arid put in new bricks in an outer cas- 
ing wheré necessary, and furnished 1,000 bolts. The défendant 
actually sent to the Terre Haute Company 950 new tubes. The 
American Manufacturing Company negotiated with both the de- 
fendant and the receiver of the Clonbrock Company for work upon 
its boilers. On July 5, 1904, that company requested the receiver 
to estimate on the cost of furnishing from 900 to 1,000 tubes and 
other parts, and on July 17th the receiver agreed to do the work 
at $4.75 per tube, which included the cost of the tube and labor. 
On June 20, 1904, the défendant ofifered to supply 475 tiibes for one 
of the American Manufacturing Company's boilers, and 588 tubes 
for the other, at the cost of $3.25 each, and an additional sum of 
$400 for labor on one boiler, and $600 for the other boiler, which 
offer was repeated on July 20, 1904, and thereafter was accepted by 
the American Manufacturing Company. In addition to the al)Ove 
work the défendant also renewed about 4 tiers out of 19 for the 
Wurster & Company boiler, when it was enjoined and stopped. 
The boiler was taken down, môved, ând put up again. The de- 
fendant did the work for thèse three several companies according 
to the contract, although thé receiver gave due notice that he con- 
tested the legality of its proposed actiqn. 

The first question is whether the practical replacement of ail the 
tubes by the défendant was unlawful renewal or authorized repair? 
The defendant's brief states that, as to the Terre Haute boilers, 
the reason for replacing the tubes was "that there were already 
many stop tubes and tubes in bad condition, and it was diiîîcult 
to pick out the good tubes, since they were only 3-inch tubes, and 
bent or bowed so that one could not see inside of them"; and, as 
to the American Manufacturing Company boilers, that "there Were 
two boilers that were retubed by the défendant. This was done 
because many of the tubes were in bad condition, and it seemed 
cheaper to replace ail than to undertake to pick out the bad tubes." 
The "generator cylinder," of the 500 horse power class, is about 
28 feet in height, and about 3^ feet in diameter. The original cost 
of the cylinder alone was about the same as that of the tubes. 
There was an outer casing, not mentioned in claim 2, which, with 
its fire-brick lining and fire box, cost about the same as each of 
such éléments. The price of the tubes used to retube the boilers 
was about one-third of the original first cost of the entire struc- 
ture, including cylinder, tubes, and outer casing. The évidence of 
Ormond, who did the work on the Terre Haute boilers for the de- 
fendant, is to the effect that the life of such a boiler is "about 
fourteen years; that is, if the boilers are kept repaired with tubes 
if they need it." 

"Q. When you left theçe boilers at the Terre Haute Company, did you, or 
did you not, consider them as good as new? A. I did not consider them as 
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good as new. Q. Could you glve àny estlmate as tô ho*, rlong théy would 
probably run? A. Well, about two years I would give them." 

Wilson, complainant's witness, states : 

"Twenty years should be the lifetlme of any shell boller under certain con- 
ditions. Q. And thoàe conditions are conditions of proper attention? A,. 
Well, in a btiildlng of this character, I shouldn't feel justlfled in running 
boilers over twënty years, whereas, In an isolated factory, or something of 
that lîind, witli good eare, a boiler would last twenty-flve or thirty years. 
Tbe question of crystallizatlon creeps In, and you can't détermine." 

The life of the cylinder and tubes is affected by the water used 
in them. The Terre Haute tubes were from the beginning pe- 
culiarly clogged, impaired, and destroyed by the use of water hav- 
ing a large amount of carbonates and deposits, which necessitated 
an unusually large replacement of tubes. The American Com- 
pany's boilers were used under more favorable, and perhaps ordi- 
narily favorable, conditions, and were not fuUy retubed until the 
défendant supplied tubes therefor, although tubes failed from time 
to time; and in such instances the holes in the boiler were closed 
by stop tubes, or new tubes furnished by the Clonbrock Company 
were inserted, amounting in ail to 50 or 60. Only a very limited 
number of stop tubes could be used, or the efficiency of the boiler 
would be seriously limited. The évidence shows that the life of 
a whole set of tubes is somewhat shorter than that of the cylinder, 
and that some of the entire set of tubes fail from time to time be- 
fore the entire set becomes unserviceable. 

The question to be determined requires an examination of the 
décisions, for the difficulty is not in discovering the gênerai ruîe, 
but, rather, its application. Hejice what the courts hâve regarded 
as reconstruction, and what justifiable repair, aids décision, and 
the pertinent cases must be considered carefully. 

In Thomson-Houston Electric Co. v. Kelsey Electric Ry. Spe- 
cialty Co., 75 Fed. 1005, 22 C. C. A. 1, the Circuit Court of Appeals 
modified the order of the Circuit Court (72 Fed. 1016) enjoining 
the défendant from selling "trolley stands." A trolley stand is 
the means by which the trailing arm carried above a trolley car 
"is hinged and pivoted to the car, with a capacity for latéral and 
vertical movement, and is pressed upward by some suitahle spring." 
It held that such stands might be sold only to persons licensed 
to use the patented combination, of which the trolley stand was 
an élément. Judge Townsend, in the Circuit Court, said, "The 
trolley stand is probably the most substantial, if not the chief, élé- 
ment in the patented combination." Judge Shipman, in the opin- 
ion on appeal, in which Judge Lacombe concurred, said, "But the 
trolley stand is not the vital élément of the invention," while Judge 
Wallace dissented upon the ground that the défendant was entitled 
to sell to any person the trolley stand, although it was one part of 
the patented combination. This décision is to the efifect that an 
élément held not to be the vital élément of a combination can be 
sold only to persons entitled to use the combination. What would 
hâve been the holding had the trolley stand been the vital élément? 
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Judge Townsend, while regarding the trolley stand as "probably 
the most substantial, if not the chief, élément," said : 

"The advertisements thereof contalned no limitation to sales for repairs, 
or to persons having the right to use sald Invention, and it may falrly be 
Inferred from the affldavlts that sales hâve been made to persons not having 
such rlgbt. ♦ • * Défendants further suggest that their trolley stand Is 
capable of a lawful as well as an unlawful use, by way of réparation or 
restoratlon of a patented devlce, and that the presumptlon must be that thls 
Is the purpose for whleh Is to be used. As already shown, It does not 
appear, by advertisements or sales, that its use Is to be confined to such 
purposa Inasmuch as the défendants make and thus sell stands which are 
useful only for the purpose of performlng functions Involved In the opération 
of the patent, it raises a presumptlon that they Intend their stands should 
be 80 used. A suit for Infringement cannot be defeated by merely showing 
that such devlces could be used for some other purposes. Walk. Pat. (3d 
Kd.) 331." 

But in the suit at bar the sale was made to persons licensed to 
use the combination, and to no others. Therefore the décision of 
Judge Townsend does not relate to facts such as are hère presented. 
But Judge Shipman states (75 Fed. 1009, 22 C. C. A. 5) : 

"While It is not Intended that a trolley stand should be broken or should 
lose Its useful capacity, elther calamity may befall it; and the right to re- 
place the injured part by a new stand, from any person who can supply the 
article, should be conceded by the owuers of the patent" 

But he immediately adds : 

"It is not intended to permit the unauthorized substitution of the vital and 
distlnctively new part of an Invention in place of one worn out by use, as 
the substitution of a new filament in an Edison incandescent lamp, or the 
substitution of a new for an old burner in the Wallace Case, supra [9 Blatchf. 
65, Fed. Cas. No. 17,100] ; but the trolley stand is not the vital élément of the 
Invention, though a portion of It Is an élément of the combination." 

But in the suit at bar the tubes are the vital élément of the in- 
vention. The cylinder might feebly operate vsrithout the tubes, but 
would be useless for any valuable purpose. The spécification 

states : 

"The water circulâtes through the generatîng-tubes, b [the tubes marked 
"b" are thus below the water Une], flowlng upward, and is converted Into 
steam in its passage through said tubes. The saturated steam is dried in its 
passage upward to the steam-dome, e, through the tiers of tubes, b', [b' are 
the tubes above the water Une]." 

And after describing the arrangement of the tubes continues : 

"Thls arrangement of the tubes compels every portion of the ascending heat- 
ed gases to come In contact with some portion of some one or more of the gener- 
atlng tubes." 

In Davis Electrical Works v. Edison Electric Light Co., 60 Fed. 
276, 8 C. C. A. 615, the claim was for "the combination of carbon 
filaments with a receiver made entirely of glass, and conductors 
passing through the glass, and from which receiver the air is ex- 
hausted, for the purposes set forth." The court held that "the 
carbon filament, in use in a vacuum, represents the entire advance 
from the state of the art." The receiver was punctured, the carbon 
filament destroyed by use was removed, and a new filament in- 
serted, with its ends inserted in platinum sleeves, the hole closed 
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by fusion, and the air exhausted. The court held that the filament 
was essentially Edison's electric lamp, and that the "globe and the 
conductors * * * only the chimney, the stand, and the open- 
ing for inserting the cil or other fluid, found in the ordinary do- 
mestic lamp." The défendant was held to infringe. This déci- 
sion seems to be to the effect that, when that élément which alone 
gives the combination patentability is replaced, it is renewal, and 
net repair. Judge Coït, while considering this Edison lamp in the 
Circuit Court (58 Fed. 878), said: 

"When you take an Edison lamp with Its filament destroyed, and break 
open the all-glass chamber, you bave only left the broken pièces — the re- 
njains — of the original lamp. Its Identity as a structure Is gone." 

If this be the rule of "identity," the Morrin steam generator 
loses its identity when the tubes are removed, because it leaves a 
thing not only useless in fact, but also stripped of the élément that 
makes it patentable. 

A case wholly contrasting with either of the above is Pacific 
Steam Whaling Co. v. Alaska Packers' Association, 100 Fed. 462, 
'10 C. C. A. 494, where the owners of a machine for automatically 
filling cans removed ail the parts except the legs, and on such old 
legs placed a new superstructure. This was obvious renewal. 

In Singer Manufacturing Co. v. Springfield Foundry Co. (C. C.) 
34 Fed. 393, the défendant company made some, but not ail, the 
parts of the patented combination for improvements in sewing 
machines. Such parts were the feed-cam, forked Connecting feed- 
har, feed-lifting rock-shaft, feed rock-shaft, shuttle-driver, and shut- 
tle-race, and they were made and sold for the purpose of replacing 
parts which had been broken or worn out in organized sewing 
machines sold by the plaintifï. It appeared that the parts would 
fit no other machine than that of the plaintifï without considérable 
altération. Judge Coït refers to Wilson v. Simpson, 9 How. 109, 
13 L. Ed. 66, which related to replaced cutter knives; Chafifee v. 
Belting Co., 22 How. 217, 16 L. Ed. 240, where the défendant "had 
used certain machinery, constructed in conformity with the spéci- 
fications of the plaintifif's patent," and where the question was 
whether the défendant, as grantee or assignée, was licensed to use 
the thing patented, there being présent no question of restoration 
or repair; to Gottfried v. Brewing Co. (C. C.) 8 Fed. 322, which 
will be later noticed ; and Aiken v. Printworks, 2 Clifif. 435, Fed. 
Cas. No. 113, where the needles renewed by défendant were sub- 
ject to a separate patent. Thereupon he said: 

"As illustrated by thèse cases, the rule seems to be that where a patent 
covers, as an entirety, a machine composed of several separate and distinct 
parts, the purchaser of such machine from the patentée will not infringe by 
replacing such temporary parts as wear out, so long as the identity of the 
machine is retained ; but, if the patent is for a distinct part or élément of 
the machine, a purchaser will infringe by replacing such part or élément, 
Tested by this rule, I think the défendants are guilty of infringement in the 
présent case. The sewing machine of complainant is not patented as an en- 
tirety, but différent parts of the machine are covered by différent patents. 
Claims 1 and 2 of patent No. 229,629 eover an Improved shuttle-driver, and 
the défendant makes and sells the same device to be used In a Singer machine. 
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The second clalmof letters patent No/ 274,359 is for a shuttle-race f çr an 
qsçilJaung Bhuttle, provided, with an elastic slde or flange. The shuttle-race 
(janiiàt t)e t(sed in the Singer I M machine wlthout the elastic flange. The 
defôâdàilt ih^k^s the shuttle-race for use in such inachine. He therefore 
miakes; thé major part of the patented combinatlon, liltendlng that it should 
be provided wlth an elastic flange, and used in complainant's machine. 
Claims S and 4 of patent No. 229,629, and claliii 6 of patent 208,838 are com- 
binatlon Clairns. The main éléments found in thèse patented combinatlons 
are made and sold by défendant for use in the Singer machine. Under the 
authority of Wilson v. Simpson and other cases, this cannot be done." 

It is understood from the above that Judge Coït held that the 
shuttle-driver was subject to separate patent ; that the shuttle-race, 
provided with an elastic side or flange, was subject to separate pat- 
ent, and that the défendant made such shuttle-race Usable only 
in the plaintifï's machine ; and that the other parts sold by défend- 
ant were:"main éléments" in patented combinations — and there- 
upon ordered a decree for the complainant. From this décision it 
appears that the owner of the machine may not replace broken or 
worn^out parts that are subject to a patent, either separately, or, 
if they be main parts, although not the main parts in the combi- 
nation^ and that the parts worn or broken did not bear to the struc- 
ture the relation of the knives to the planing machine in Wilson 
V. Simpson. There it was said that the right to replace the knives 
did not dépend upon perishable material, but existed because the 
inventor's arrangement of the knives in the combination patented 
precluded continued use of the machine "without a succession of 
knives at short intervais." Then the court contrasts the other parts 
of the planing machine with the knives : 

"The other constituent parts of this invention, though llable to be worn 
out, are not made wlth référence to any use of them which will require them 
to be replaeed. Thèse, wlthout having a definlte duratlon, are conten:plated 
by thé Inventer to last so long as the materials of whlch they are formed 
can hold together In use in such a combinatlon. No replacement of them 
at intermediate intervais Is meant or is necessary. They may be repaired 
as the use may regulre. With such intentions they are put Into the structure. 
So It is understood by the purchaser, and beyoud the duratiou of them a 
purchaser of the machine bas not a longer use of them. But if another con- 
stituent part of the combinatlon Is meant to be only temporary in the use 
of the whole, and to be frequently replaeed, because It wlll not last as long 
as the other parts of the combination, Its inventer cannot complain, if he 
sells the use of his machine, that the purchaser uses it In the way the in- 
venter meant It to be used, and in the only way In whlch the machine can 
be used. Such a replacement of temporary parts does not alter the Identlty 
of the machine, but préserves it, though there may not be in It every part 
of its original material." 

Hère the court draws a distinction befween parts exposed to 
wear in connection with extrinsic material subjected to the oper- 
action of the machine, and consumed thereby after brief use, and 
parts that wear from coaction with other parts of the machine, or 
from the effect of the opération of the entire organism. But even 
as to the parts last mentioned, it is said that repair may be had, 
which leaves the question of what would be rèpair to be settled as 
each case arises. 

In the suit at bar the tubes are so arranged as to be more directly 
affected by the beat than the adjoining cylinder. As a whole they 
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will probably wear out before the cylirider, and certain of them — 
probably those in proximity to the source of beat- — will fail sooner 
than others. But it was not the design of the inventer that their 
life should be brief, or that they should fail during a time largQly 
disproportioned to the hfe of the cyHnder. The same influences 
causing détérioration act, even if they act unequally, on the cylin- 
der and tubes; but it cannot be said, as in Wilson v. Simpson, that 
the arrangement of the tubes, and the functions imposed upon them, 
contemplated fréquent consumption and replacement. 

In Gottfried v. Conrad Seipp Brewing Co. (C. C.) 8 Fed. 323,, the 
bill was dismissed for noninfringement ; but Judge Blodgett held 
that the grates, pipes, and blowers were worn out, and their re- 
newal by the défendant did not destroy the identity of the ma- 
chine. The opinion states : 

"If, for instance, thls patent liad been upon a peeullar grate, and there had 
been no patent upon the other parts of the machine, when the grate was 
worn out the défendant would bave no right to put in another like it, be- 
cause the grate was covered by the patent ; but, if tlie grate is only a part 
of the entire comblnation, I think it bas a right to replace the worn-out parts, 
and it cannot be said to be a différent machine." 

The first claim of the patent was held invalid in Crescent Brew- 
ing Co. V. Gottfried, 128 U. S. 158, 9 Sup. Ct. 83, 32 L. Ed. 390 ; but, 
upon the assumption of validity, some of the parts held by Judge 
Blodgett to hâve been renewed Avithout infringement were men- 
tioned in the claim. The invention related to the préparation of 
casks for receiving pitch or other melted substance, by subjecting 
the interior of such casks to blasts of highly heated air by means 
of an apparatus described in the letters. There were three claims : 

"(1) The application of heated air under blast to the interior of casks by 
means substantially as described, and for the purposes set forth. 

"(2) The use of a removable conductor, E, in combination with a furnace 
and blowing apparatus, arranged and operated substantially as described. 

"(3) The tube-holding plate, i, in combination with the removable pipe, 
E, and blast furnace, A, substantially as and for the purposes described." 

The opinion of the court (128 U. S. 166, 9 Sup. Ct. 85, 32 L. Ed. 
390), describes the above structure as — 

"An apparatus consisting of a fan-case arranged outside of a furnace, and 
furnished with a séries of rotary wings or fans, whieh create a blast of air, 
and force such blast into a chamber and through a fire built upon a grate 
iu the chamber, and thenee through such chamber and out of it, and, by 
means of a pipe, into the cask which it is deslred to beat ; the heated products 
of combustion belng thus forced into the cask, and then allowed to escape 
therefrom, so that the cask will be properly heated to admit of the ready 
flow of the melted pitch into the pores and cracks or joints in the wood 
In the interior of the cask when the cask is roUed about." 

The grates that were renewed were not spécifie elernents of the 
combination, but the removable conductor and the blowing appa- 
ratus were. The blowers that were replaced were probably the 
rotary wings or fans inside the fan-case, so that only a portion of 
the blowing apparatus was renewed. The conductor or pipe seem- 
ed to hâve patentable novelty only from the fact that it was re- 
movable, and it was said in the opinion of the Suprême Court, "It 
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is cast separate from the furnace, for convenience of renewai in 
:ase of the breakage of either it or the furnace." Indeed, the spéc- 
ification States that the pipe is removed when the cask has been 
subjected to treatment. 

In Gottfried v. Schoenhofen, 10 Fed. Cas. 841, the infringement 
of the same patent was involved; and while it was held that the 
défendant was entitled to use the original structure, yet, as he had 
torn it down, removed the old parts, and put up another machine, 
consisting of parts of the original machine, he thereby so destroyed 
the parts of the original machine as to make him an infringer. 
It does not appear what parts were renewed. 

In Cotton-Tie Company v. Simmons, 106 U. S. 89, 1 Sup. Ct. 53, 
37 L. Ed. 79, the cotton-bale ties that were the subject of the pat- 
ent consistée! of a buckle and band, with the words, "Licensed to 
use once only," stamped in the métal of the buckle. At the cotton 
mill the band was eut, and the ties sold as scrap iron to H., who 
rolled out the pièces of the band, riveted their ends, eut them to 
proper lengths, and sold them with the old buckles for their orig- 
inal purpose. This was held to be a reconstruction of the tie. It 
will be observed that the right to use was, by the very license to 
use, subject to the necessity of destruction after one use, and that 
che device as such was actually destroyed. Hence when the ties 
came to the défendant they were, in fact and in law, incapable of 
restoration for the purpose of baling cotton. 

§hickle, Harrison & Howard Iron Co. v. St. Louis Car Coupler 
Co., 77 Fed. 739, 23 C. C. A. 433, related to a patent for car coup- 
1ers. The couplers consisted of : 

"First, the drawheads or shanks; second, the coupling head or knuckle 
wbich is used to conneet them; third, the pivot pin on which the knuckle 
turns ; and, fourth, the locking pin." 

Ëach claim of the patent was founded upon a combination of 
three or more of thèse éléments, and no one of the éléments was 
the subject of a separate claim. The défendant made and sold, to 
persons licensed to use the couplers, knuckles in substitution of 
those wom out or broken. Judge Thayer states in the opinion : 

"The Circuit Court concluded that the manufacture and substitution of new 
knuckles for those whlch had been broken should be regarded as a recon- 
struction of the car coupler, rather than a repair. It was led to entertain 
thls View, as It seems, because It regarded the knuckle as the chief élément 
of the patented combination ; also because the knuckle is unique in form 
and structure, and only susceptible of use in connection with the other élé- 
ments of the complainant's device. St. Louis Car Coupler Co. v. Shlckle, 
Harrison & Howard Co. (C. C.) 70 Fed. 783. It is undoubtedly true that 
the patentée did display considérable Ingenuity in devising the peculiar 
shaped knuckle. It is also true that the knuckle is an important élément of 
the coupling device In question, and that it is utterly useless escept in com- 
bination with the drawheads forming the coupler. But we are not able to 
sày for thèse reasons that the substitution of new knuckles for others that 
had been broken should be regarded as a reconstruction of the coupler. 
• * ♦ Moreover, the drawheads of the coupling device, besldes being more 
durable than the knuckle, are also an essential part of the patented com- 
bination. It is not wholly aceurate to say that the knuckle Is the chief élé- 
ment of the combination. The drawheads bave an equally important func- 
tion to perform. They are not liUe the drawheads in use In the ordinary 
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coupling devlce, but are of pecuUar design; belng so cast as to fit or com- 
plément the knuckle and render it operative. The drawheads are also much 
the larger part of the coupling devlce, and doubtless cost more than the 
knuckle. Nelther can we say that the knuckle is the only part of the coupler 
whlch affords évidence of Invention, for that Is found In the conception of 
the coupler as a whole, and in the shape and arrangement of ail its parts, 
jneluding the drawheads." 

In considering the relative durability of the parts it is said : 

"Other considérations, we thlnk, are entltled to greater weight. The 
knuckle or 'coupling-head,' as it is termed In the patent, Is an irregular, 
hook-shaped pièce of cast iron or steel, which is interposed betvyeen the draw- 
heads or shanks of the car coupler, and is perforated with holes in which 
to Insert the locklng pin and pivot pin. Owing to its position between the 
drawheads, it frequently recelves a severe blow or shoek when, in the act of 
coupling, two cars come together, besldes belng subjeeted to a great strain 
when a train is started or is in motion. The proof shows that it is much 
more liable to be broken than other parts of the coupling device, and, from 
the peculiar shape of the knuckle, and its location between the drawheads, 
It seems obvious that the knuckle will be broken frequently, while the draw- 
heads remain intact, and that the knuckle Is therefore less durable than other 
parts of the coupler. * • ♦ It can hardly be supposed that a railroad 
Company would equlp its cars with a patent coupling apparatus llke the one 
in controversy, one part whereof is liable to be broken long before the draw- 
heads are worn out, uuless the purchase of the coupling apparatus was made 
on the implled understanding that the purchaser should hâve the right to re- 
place that part of the apparatus, if it was accidentally broken, without belng 
compelled to pay further tribute to the owner of the patent." 

After referring to Wilson v. Simpson, 9 How. 109, 13 L. Ed. 66, 
Farrington v. Board, 4 Fish. Pat. Cas. 216, Fed. Cas. No. 4,687, and 
Gottfried v. Brewing Co. (C. C.) 8 Fed. 322, it is said : 

"In our judgment, the principle which underlies thèse décisions is strlctly 
applicable to the case at bar. The knuckle of the complainant's car coupler 
is shown to be less durable than the drawheads, but no more essentlal to 
the successful opération of the coupling apparatus." 

It was held that, while the défendant could not sell the knuckles 
indiscriminately, it could sell them, for the purpose of repairing the 
patent coupling devices, to persons or corporations who had ac- 
quired the right to make use of them. This case holds that an 
essential élément of a combination of peculiar design, although not 
the most essential élément of the combination, and presumably 
less expensive than other equally essential parts, and purchased 
on an implied understanding that the purchaser should hâve a 
right to replace, may be replaced when worn out in use, and that 
such replacement is not reconstruction, but repair. 

In Morgan Envelope Co. v. Albany Perforated Wrapping Paper 
Co., 152 U. S. 425, 14 Sup. Ct. 627, 38 h. Ed. 500, it was held that 
letters patent for an apparatus for holding toilet paper were not 
infringed by selling such fixture or apparatus, bought of the pat- 
entée, with paper manufactured by the seller. As to two of the 
patents, the opinion states : 

"Each patent contains flve claims, and In ail of them, except the fourth 
and flfth of the flrst patent and the flfth of the second, the paper roll is in- 
cluded as an élément of the combination. No question Is made but that the 
mechanism of thèse patents by which the paper is served out to the user 
involves a patentable novelty ; but It is clalmed, flrst, that the roll of paper 
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bemg.^'érîfehà'lilé, and the inàclline; belflg eonsti-ueted fdr '^Hê pnrpose of de- 
IJyè^i^g '.tblg.ip^pép to usêrç^ln conVidniéht lengths, such a toil Is not a proper 
part flii the^édiaiblnàtion ; éécond, that, concedlng It to be a part of tlae com- 
binatibn, there was nd Infringément. • * * The real question in this case 
is whettier, conceding the combination of the oval roU witb the fixture to be 
a valid combination, the sale of Dné élément of suçb combination, with the 
intent that it shall be used with the other élément, is an infringement. We 
are of opinion that It is .not. There are dpubtlegs many; cases to the effect 
that the manufacture and sale of a' single élément of à combination, with 
intent that it shall be united to the other éléments, and so complète the 
combination, is an Infringement. Saxe v. Hammond, Holmes, 4-56, Fed. Cas. 
No. 12,411 ; Wallace v. Holmes, 9 Blatchf . 65, Fed. Cas. No. 17,100 ; Barnea 
V. StraiîS, 9 Blatchf. 553, Fed. Cas. No. 1,022; Schneider v. Pountney (G. 
C.) 21 Fed. S99. But we thinfc thèse cases hâve: no application to ooe where 
the élément made by:;the alleged Infringer is an article of manufacture per- 
ishable in its natute, which it is the object of the mechanism to deliver, 
and which miist be renewed perîbdically whenever the device Is put to use. 
Of coursé, if the product itself Is tbe'subject of a valid patent, it would be 
an infringement of that patent to purcbase such product of another than 
the patentée ; bTit, If the product bè uDpatentable, it is giving to the patentée 
of the machine the beneflt of a patent upon the product, by requlrlng such 
product to bë boughtof him. To repeat an illustration already put: If a 
îog were an élément of a patentable mechanism for sawlng such log, It would, 
upon the construction elaimed by the plaintiff, require the purchaser of 
the sawlng device to buy his logs of the patentée of the mechanism, or sub- 
.1ect himself to a charge of infringement. This exhibits not only the impos- 
sibllity of this construction of the pateht, but the difficulty of treating the 
paper as an élément of the combination at ail. In this view the distinction 
between repair and reconstruction becopies of np value, since the renewal 
of the paper is, in a propèr sensé, nëither th© one nor thë other." 

The opinion states that the. case ,is more nearly analogous to the 
planing machine case in Wilson y. Simpson, and distinguishes it 
from Aiken v. Manchester Printworks, where the needles were the 
subject of a separate patent, and adds: 

"As we hâve already held that the paper roll in this case was not the sub- 
ject of a valid patent, it follows that the défendants cannot be held as in- 
frlngers for the manufacture and sale of such roll." 

In Farrington v. Board of Water Commissioners of the Citv of 
Détroit, 4 Fish. Pat. Cas. 216, Fed. Cas. No. 4,-687, is involved "a 
new and improved machine, intended chiefly for boring pump logs," 
and the invetition consisted in, "first, the employment or use of a 
tubtilar or hoUow augei' or bit," constructed and arranged as shown ; 
and, "also, in the combination of the tubular or hollow auger or 
bit with a screw or worm-rod, arranged and operating" as described. 
The opinion states that it is, clear that the patent covers — 

"(1) The lips of the auger or bit, in question. (2) The combination of the 
hollow auger or bit with the new lips attached, with the screw or wQrm for 
removing the chips as fast as made, as described. (3) The 'lips' and the 
'combination' are the only things that were new, or elaimed as new, and, of 
course, were the only things patehted, The 'combination' Ineluded the 'UpS,' 
and it is the «omblnations togôtïier with the ordinary machinery for giving 
its différent parts the requisite motion, that constitutes the 'machine,' as a 
whole, which is, mentloned in the .flrst sentence of the spécifications above 
quoted, which was covered by the patent, which wassold'to the défendants, 
and which they had the rlght td use. In this combination the lips of the 
auger or bit constltute the effective elenlènt, but the inventor has so arranged 
them, in the combination that the inacbine could not be tontinued In use 
withdut a complète renewal of them at short intervais. From the nature of 
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the case, thèse llps could be but' temporary Jn their relation to the nse of 
the whole machime, and it must hâve been so understood by the inventer In 
selling, and the purchaser in buylng, the machine." 

The évidence showed that the lips of the auger or bit woitld 
wear out in about 40 days, and, unless replaced by new ones, the 
machine could not be longer used, and that it was the replacing 
of such old, worn-out lips by new ones that constituted the al- 
leged infringement. For convenience in taking ofï and putting 
on the lips of the auger or bit for the purpose of sharpening or 
repair, the auger or bit was so cdnstructed that a small portion 
of the outer end of it, to which the lips were attached, could be 
screwed ofï and on at pleasure, and thereby the new lips attached 
in place of the old ones, although such device for taking off and 
putting on the new lips was no part of the invention. It was held 
that the case was analogous to Wilson v. Simpson, and that the 
fact that in that case the cutter knives were not a part of the in- 
vention did not distinguish it. It was stated, "The only question 
is, are they [the lips], from the nature of things, temporary in their 
relation to the use qf the whole combination?" It was held that 
the défendant did not infringe. 

The décision in Goodyear Shoe Machinery Co. v. Jackson, 112 
Fed. 146, decided by the Circuit Court of Appeals, First Circuit, 
in 1901, is instructive not only in the careful discussion and prés- 
entation of principles, but in their application to the case then at 
bar. The opinion states; 

"Each of the purchasers In the suit at bar bought from the Lincoln Sew- 
ing Machine Company, who then owned the patents in issue, machines called 
the' 'Lincoln Machine' — an In-seam sewing machine designed to unité the 
sole and upper of a turned shoe, or the sole and welt of a welt shoe. There 
are always found in such a machine a needle, a looper, and a tension for 
formlng the stltch, and their actuatlng mechanism ; guidlng devices for 
guiding the work, and their actuatlng mechanism ; and feeding devices for 
feeding the work, and their actuatlng mechanism." 

As to one of the patents involved, the charge of infringement 
was that the purchaser, "in repairing his machine, replaced in the 
feeding device the cam which, with its connections, gives the ver- 
tical inoyement to the needle." 

The opinion states : 

"It is manlfest, however, that a broken or worn-out cam effected only a 
partial destruction of the patented combination, composed of three separate 
groups of mechanism, and that the replacement of the old cam with a new 
one was not a substantlal rebuilding of the combination. If the patented 
invention had been for thls particular form of cam, or had been simply for 
an improved feed, and the whole Invention had reslded substantially in the 
cam, the case would bave presented a différent aspect." 

It was held that the replacement of the cam was not infringe- 
ment. 

A second patent was for "a new and useful welt guide mechanism 
for sewing machines." As to this the court said : 

"Hère, agaln, we bave a combination patent embracing a number of es- 
sentîal éléments. The purchaser of a Lincoln machine bought the whole of 
this combJned mechanism, and was entltled to use it until its usefulness had 
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oeased by reason of decay or destruction. The charge of înfrlngement of thla 
elalm Is substantlally Umlted to the replacement of the eam which moves 
the carrier to and from the curved needle. But thls cam Is only one of the 
material éléments of the patented comblnatlon, and, further, It only moves 
the carrier back and forth In a straight Une, and Is not productive of the 
curved movement of the vrelt guide, which is the essential feature of this 
invention. As for the carrier of the welt guide, which it is aiso said the 
purchaser replaced, this, agaln, is only one of the éléments of the comblna- 
tlon. On the whole, we fall to flnd in thèse repairs anything llke a substan- 
tial rebuilding of the patented comblnatlon." 

The third patent was for a new and useful improvement "in 
means for providing slack thread" in the class of sewing machines 
nnder considération. The patentées state their invention as fol- 
lows : 

" 'What we daim as our invention Is : In a chain stitch, hook-needle sew- 
ing machine, the comblnatlon of tension, looper, hook needle, a pull-ofC mech- 
anism between the needle and the tension, and actuating mechanism tlmed 
to cause the pull-offi mechanism to make its pulling stroke, after the hook 
needle has completed Its loop-drawing stroke, and whlle the loop is held 
under straln by the hook of the needle, substantlally as described.' There 
was sold to the purchaser of a Lincoln machine this patented comblna- 
tlon, and he had the right to prolong its life and usefulness by any repairs 
which fell short of a reconstruction of substantlally the whole comblnatlon. 
It cannot be said, therefore, that the replacement by the purchaser of the 
cam or the pull-off lever which moves the pull-ofiC truck constituted an In- 
fringement of the patent, although it may be this cam was the character- 
istic and most essential élément in the comblnatlon. The breaking or wear- 
ing out of this cam resulted in only a partial destruction of the patented 
comblnatlon, and its replacement by a new cam was plalnly a restoration, 
and not a substantial reconstruction of the comblnatlon." 

The above décisions show that a needle subject to a separate 
patent cannot be replaced by the purchaser; that a cutting part 
of a patented combination, consumed by use within a few months, 
may be restored ; that a device that régulâtes the delivery for con- 
sumption of an article also combined in the claim is not infringed 
by the person who supplies such article; that, when the patented 
article consists of a band and buckle, a person cannot gather frag- 
ments of many such articles, each severed after use, and pièce the 
parts, eut to usable lengths, restore the buckles, and sell the prod- 
uct for the original purpose, because the act is no différent from 
taking a confused heap of old parts of a patented article, and, after 
patching and mending, reassembling the parts. Even the parts 
reassembled may not hâve been previously related. Thus far there 
is not serious difficulty. 

But Judge Coït held that parts of a sewing machine, some subject 
to a separate claim and some in combination, could not be replaced 
by the purchaser; and later the learned judge, in the Circuit Court 
of Appeals, considered that a cam-actuating mechanism used in a 
sewing machine, even when the "characteristic and most essential" 
élément in the combination, could be replaced by the purchaser. 
So the Circuit Court of Appeals in the Second Circuit held that a 
trolley stand — an élément, but not the vital élément, of the pat- 
ent — could be replaced, but disclaims holding that a vital élément 
could be replaced. It will be observed that no court has held that 
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tKe pwrchaser could replace the sole vital élément of the combina- 
tîon. The knuckles in the car coupler were held to hâve been re- 
placée! lawfully, although an important, but net the most important, 
part of the combination ; and even then the décision rested upon 
the ground of such greater exposure to breakage, as compared with 
the other parts, as justified implied authority to renew. But the 
filament in the Edison burner was held to be the vital élément in 
the combination, not replaceable by the purchaser. Its very use, 
barring accident, made it the sole item of consumption in the pat- 
ent ; but, as it was the only justification for the patent, it stood as 
if it were the subject of a separate claim. When it perished the 
whole combination lost life and identity. 

An attempted generalization of the cases is as follows: An élé- 
ment of a patented combination may be replaced by the purchaser, 
of his own authority, (1) when its consumption was the very pur- 
pose of the device; (2) when its use upon external objects must 
work its early destruction ; (3) when it was intended to be de- 
stroyed and was destroyed after a single use, and became waste 
material; (4) when, in the arrangement of an élément, not the chief 
élément, it is so fashioned and placed as to be specially subjected 
to external forces that make it peculiarly liable to breakage and 
wear, like the knuckle in the car coupler; (5) when it is not the 
chief part of the combination, like the trolley stand ; (6) when it 
is an ordinary working part, like the cam in actuating machinery, 
although specially adapted for the proper opération of the device, 
and the décision is broad enough to cover a cam which is the most 
essential élément in a combination. But a part of a combination 
may not be replaced by the purchaser when it is the vital élément 
of the combination, in fact, and in regard to patentability, espe- 
cially when it is not intended to be of short life by the action of 
external forces thereon. The generalization is probably imperfect, 
but it is considered that the spirit of the law, as expressed in the 
décisions, is at least that a part that gives sole patentability to 
the combination may not be replaced by a purchaser without the 
patentee's consent. Cases may arise where, from inability or un- 
reasonable refusai, the patentée fails to supply the vital part, and 
where, from the nature of the machine and its uses, it would be 
inf érable that the patentée and his grantee contemplated that a 
broken or injured part should be supplied, to enable the machine, 
as a whole, to be used through the life of the whole. In such case 
a court of equity should permit the purchaser to hâve the use con- 
templated by the parties, and if the patentée failed, neglected, or 
unreasonably refused to provide the part become worthless, the 
court would not restrain the purchaser from supplying it. But 
in the suit at bar the patentee's licensee to manufacture had offered 
to supply the parts upon reasonable terms, and those parts are the 
very vital parts of the machine, and, in addition, are not parts of 
such brief duration, in the ordinary use of the machine relatively 
to the other parts, that it can be fairly held that the parties in- 
tended that such parts might be furnished by the grantee. Of 
lS8F^-6 



cpuî"se, thesiguestion is not free from difficulty; ptherwise this ex- 
t^ded discussion would not haye been necessary. The conclu- 
sion is reaphed that the défendant was not permitted to replace the 
tubes in the Terre Haute & American Company's boilers. But 
suppose that one tube fails in use! May the défendant supply it? 
If he may supply one, how many more may he supply before he 
reaches the point of infringement? For instance, in the présent 
case, when the Wurster boiler was dismantled, the défendant sup- 
plied 4 out of 19 tiers. The évidence seems to indicate that it 
would hâve supplied more, had it not been enjoined. Was that 
infringement? It seems illogical to hold that the défendant may 
not supply the whole 19 tiers, but may provide 4 tiers ; that is, that 
it may carry on the business of supplying tubes, provided it keeps 
within certain limits. The supply was not for an emergency. It 
is not as if a tube or a few tubes had broken, and in an exigency 
the purchaser applied to a local mechanic to supply them. What 
would be équitable in such an instance need not be determined, 
for hère the défendant has entered the business for the gênerai pur- 
pose of supplying tubes, few or many, and should be enjoined from 
■such gênerai business. Its whole attitude is that of a trespasser. 

Hence the complainant should hâve a decree against the défend- 
ant, enjoining it from supplying tubes for use in the patented gen- 
erating cylinder. 



LAMBERT SNXDER VIBRÂTOR CO. v. MARVEL VIBRATOR CO. 
(Circuit Court, S. D. New York. April 29, 1905.) 

1. Patents— Suit foe Infringement— Peeliminaky Injunctios. 

The fact that a patent has not been adjudlcated is not sufflcient ground 
for refuslng a prellminary injunetion against Its infringement, where 
that is clear, unless there is a substantial question as to its validity. 

2. Same. 

The Snyder patent, No. 773,234, for a vlbratile apparatus, held valld 
and infringed as to clalm 1, on a motion for prélimlnary injunetion.. 

In Equity. Suit for infringement of letters patent No. 773,334, 
for a vibratile apparatus, granted to Lambert Snyder October 25, 
1904. On motion for preliminary injunetion. 

Wm. R. Davis, for the motion. 
Grafton L. McGill, opposed. 

LACOMBE, Circuit Judge. The patent is of very récent date, 
and has not heretofore been adjudicated. That circumstance, how- 
■ever, is not sufïicient ground for refusing preliminary injunetion, 
unless there is sorae substantial question as to validity. FuUer v. 
Gilmore (C. C.) 131 Fed. 139. The évidence fails to disclose any 
anticipating patent, or anything in the prior art which would at aîl 
qualify the language of the first claim. The patents for toys which 
hâve been put in proof are devised to secure vibrations in a flexible 
movable arm, not in the rigid rod on which such arm moves. The 
Wolverton patent "is not in the prior art. The défendant, who 
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uses the patented deviccj advertises and commends it, certaiïily can- 
not question its utility; and, even if he could, the évidence is un- 
persuasive to a conclusion that it does not subserve some useful 
purpose. Some of the devices complained of hâve points of différ- 
ence from the device of the patent. Possibly the changes are im- 
provements, but the xombination of the first claim is found in ail 
of them. It is not necessary to discuss the other claims. 
Complainant may take injunction under the first claim. 



SHEPHERD V. DEITSCH et al. 
. ; (Circuit Court, S. D. New York. Mardi 9, 1905.) 

1. Patents— Suit for Infkingeîient — Parties. 

A Personal lieense granted by a patentée to manufacture and vend the 
patepted article, whicli reserves tlie right to lieense one otber, and also 
binds the patentée to prosecute infrinsers, does not operate as an assign- 
ment, and the licensee is not a necessary party complainant to a suit for 
infringement. 

2. SAME— VALIDITY— StTFFICIENCT DP DESCRIPTION. 

Whei-e a patentée has pointed out sucb features as he claims are his 
invention with sufiQcient clearness to enal)le tliem to be understood by 
those skilled in the art, the law affprds him protection. 

[Ed, Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 135.] 

3. Same— Infringement— Bbush. 

The Shepherd patent, No. 001,405, for a brush having a reticulated 
back, the openings extending through between the rows of bristles, having 
the greatest diameter atthe rear of the brush "and decreasing in diame- 
ter to the face thereof," the object being to faeilltate the cleanlng and 
drying of the brush, was not antlclpated, and discloses an Improvement 
of utility. AYhile limited by the prier art, it is not to be so restricted as 
■ to require the openingS to decrease in diameter continuously from the 
back to the face of the brush, but is entitlcd to a falr' range of équiva- 
lents. The essential feature of the invention being to leave the larger 
amount of material on the side of the back in which the bristles are 
inserted, the beveling of the openings at the back, so that they are wider 
there than on the face, Is within the patent, and such construction in- 
fringes. 

4. Same— Abandonment of Application. 

The failure of an applicant for a patent to further prosecute hls appli- 
cation after it bas been rejeeted by the examiner for anticipation does 
not operate as an abandonment of the invention, nor an acquiescence in 
the ruling, where it was caused by his lack of funds. 

In Equity. On final hearing. 

Briesen & Knauth and Arthur v. Briesen (Hans v. Briesen, of 
counsel), for complainant. 

Joseph L. Levy, for défendants. 

HAZEL, District Judge. This suit is brought by the patentée 
upon a bill which allèges infringement of United States letters pat- 
ent No. 601,405, issued March 29, 1898, to Robert B. Shepherd, 
which relates to brushes wherein the back is reticulated, or perforat- 
ed, the, openings or slots extending through the back of the brush 
between the bristles substantially at right angles to the plane of 
the back, "so that the brush may be readily cleaned and maintained 
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in a clean condition." The défenses are anticipation, n'onînfrînge- 
ment, and nonjoinder of necessary party complainant. 

The first point for décision is whether the Celluloid Company, an 
alleged exclusive licensee, is an indispensable party complainant. 
Upon the expiration of the original license to that company, which 
was for a term of three years, and which did not in terms transfer 
the right to its successors or assigns, a supplemental agreement was 
made between the patentée and the licensee, which in effect not only 
modified and qualified the earlier agreement, but also expressly re- 
served to the patentée the right to license one other person, firm, or 
corporation to make and sell tooth and nail brushes under the patent 
in suit. The supplemental agreement contains no provision which 
prohibits the complainant, within the reserve power, to license a 
firm or corporation of which he was a member or stockholder. 
Moreover, the original license and the license tô the Martin & 
Bowne Company obliged the complainant to promptly prosecute 
infringers of the said patent. Neither of thèse instruments con- 
veyed any title to the patent. Under thèse circumstances no exclu- 
sive monopoly was granted, but a mère personal license to manufac- 
ture and vend the patented article. Oliver v. Rumford Chemical 
Works, 109 U. S. 75, 3 Sup. Ct. 61, 27 L. Ed. 862 ; Gayler v. Wilder, 
10 How. 477, 13 L. Ed. 504; Troy Iron and Nail Factory v. Cor- 
ning, 14 How. 193, 14 L. Ed. 383 ; Waterman v. McKenzie, 138 U. 
S. 255, 11 Sup. Ct. 334, 34 L. Ed. 923; Kilburn v. Holmes, 121 Fed. 
750, 58 C. C. A. 116; Hapgood v. Hewitt, 119 U. S. 226, 7 Sup. Ct. 
193, 30 L. Ed. 369. It folio ws that the suit was not improperly 
brought in the name of the complainant. 

The single claim of the patent is in the following words: 

"A brush havlng a retlculated back, the openlngs In which extend between 
*he brlstles, sald openings belng of the greatest dlameter at the rear of the 
brush and decreasing in dlameter to the face thereof, whereby the most 
materlal is provlded at the face or bristle-recelving side of the brush back." 

The crucial question is whether a restricted interprétation must 
be given to the words "decreasing in diameter to the face thereof," 
found therein. At the outset it may be briefly stated that the scope 
of the claim dépends upon the character of the invention and the 
prior State of the art. Admittedly, the field of invention is limited, 
and the patent is narrow. Brushes having reticulated or perforated 
backs, the openings extending through between the bristles to the 
face thereof, were not new at the date of the invention in suit, as 
may be seen from an inspection of the patents to Ashburner (No. 
381,749, dated April 24, 1888), Osborn (No. 467,007, dated August 4, 
1891), Maloney (No. 557,844, dated April 7, 1896), British patent to 
Bidwell & Young (No. 5,948, dated March 21, 1895), British patent 
to Pedder (No. 2,450, dated August 28, 1867), and British patent to 
Ashburner (No. 7,467, dated April 8, 1896). The spécification of 
the patent in suit states : 

"Heretofore In brushes of thls character It has been customary to make 
each of the openings In the back In the form of a frustum of a cône, with 
the base of the frusto-conlcal openings next to the bristles, and the narrowest 
part of the openings at the rear, or to make the openings of the same extend 
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[extent] throughout, from the face to the back of the brush back. Great 
difficulty bas been experienced wlth brushes made In thls manner, inasmuch 
as the least material is provlded where the brlstles are mounted and where 
the most material and strength are requlred. Furthermore, by constructing 
a brush back wlth openings in the manner hereinbefore described, it bas been 
found Impracticable to mount the bristles near the edge of the brush, so 
that they will project outwardly from a longitudinal médian llne, as is illus- 
trated in the drawings." 

As will be seen, the primary object of the patentée was to pro- 
vide means for cleaning the bristles and to strengthen the base of 
the brush back, to attain which the slots between the rows of bris- 
tles hâve the greatest diameter or width at the rear and the narrow- 
est at the face or bristle-bearing side of the brush back. When the 
latéral walls or slots are tapered to the face of the brush back, as 
described, the structure manifestly is provided with pyramidal bases 
or triangular bars, which enable their adaptation and use for mount- 
ing the bristles. Not only are larger spaces furnished in which to 
mount the bristles, but the task of projecting them in an oblique 
direction at the edge of the brush is facilitated. By thèse means a 
strong and efficient open back brush is produced. Neither tooth 
brushes nor hair brushes, the class to which the article in contro- 
versy belongs, are specifically mentioned in the patent. 

In the manufacture of tooth brushes the complainant has departed 
from the strict letter of his claim. Instead of gradually tapering 
the latéral walls of the slots to the face or bristle-bearing side of the 
brush back, the inclination is a short distance only towards, and not 
actually to, the face thereof. In explanation of this modification, it 
is shown in the record that, because of the thickness of the brush 
back and the narrowness of the bars, it is necessary to bevel the 
openings or slots at the rear of the brush, without, however, actually 
lessening the diameter of the openings to the bristle side. The dé- 
viation from the claim concededly does not alter the functions of the 
brush, and therefore its materiality is questionable. This modified 
form of brush back is also the structure adopted by défendants. 
The défendants contend that the elemental claim, in view of the 
State of the art and the spécification and drawings of the patent, pre- 
cludes the modification indicated. They insist that as the slots or 
openings of their tooth brush do not actually decrease in diameter 
to the bristle end, and because no more material is there provided 
than at other points between the front and the back, they do not in- 
fringe. Is defendant's structure an évasion of the patent in suit, or 
must the claim be limited to the spécifie construction shown? Coun- 
sel for défendants urges that the language of the claim, namely, "de- 
crease in diameter to the face thereof" must be strictly interpreted 
to mean a continuons slant to the face of the brush back. This in- 
terprétation is thought to be too technical, and a more libéral con- 
struction of the words is justified by the character of the invention. 
Consolidated Fastener Co. v. Columbia Fastener Co. et al. (C. C.) 
79 Fed. 795 ; Consolidated Fastener Co. v, Littauer et al., 84 Fed. 
164, 28 C. C. A. 133. 

None of the prior patents found in the record embody the con- 
struction specified in the claim of the patent in suit. The Maloney, 
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Gsborn, Ashbttfiier,' atid Peddéf patents relate to tooth and hair 
brûshes, and ijnguestionably are the défendants' best références. 
The Maloney brushhasa slanted wire back, with longitudinal 
grooves or channels, which are narrowest in the middle of ths 
thickness of thé bàck and increase in diameter toward the face 
thereof, The least material is suppHed at the bristle-mounting side 
of the brush, and hence it lacks the essential features of the Shep- 
herd patent. The perforations in the Osborn brush are of the same 
wîdth at both ëides of the brush back, the lesser diameter being 
midway between thé face and back. ' The Pedder British patent is 
similar to those of Maloney and Osborn, and need not specifîcally 
be cônsidered. None of the citations, though examined in connec- 
tion with the Seufèrt and Darras patents. Nos. 582,509 and 566,144, 
respectively, are thdught to anticipate the patent in suit. The 
last-mentioned patents each disclose a pyramidal base for mounting 
the bristles, and while the greater amount of material is Supplied 
to the bristle-receiving side of the brùsh back/ neither of them are 
reticulated or perforated. Althbugh belonging to the same art, 
they are for an entirely différent purpose, namely, for cleaning ma- 
chines, tin cans, etc., and they do not embody the principle of the 
patent in suit. The Arnold-Ashburner tooth brush discloses sev- 
eral extremely narrow recesses or fissures ,of equal width extending, 
through the brush back parallel with the bristles. The same quan- 
tity of material is provided at the rear and face side of the brush 
back, âhd hence the substantial différence between this référence 
and the patent in suit îs clear. If thèse last-mentioned brushes 
were showrt by the évidence to successfully achieve the object of 
the Shepherd patent, the inventive skill of the patentée would be 
rather shadowy. An èxahiination of the Arnold-Ashburner exhib- 
its, and the proofs relatihg'thereto, indicates a failure to accomplish 
the bénéficiai results intended. After the brush is used, the narrow 
grooveless slits retain the water through the action of capillary 
attraction, and obvioùsly the bristles were thereby prevented from 
easily drying. The retained moisture, on account of the ingrédi- 
ents of dentifrice and tooth powder, tended to cause the brushes to 
become urisanitary and qnwholesome. Wider uniform longitudinal 
openings, on the other hand, would hâve weakened the base of the 
brush and loosened the bristles. The slanting slots or openings 
of the brush of the patent in suit apparently act as a guide to the 
flow of the water to the bristles and provide a method for keeping 
them clean and expedîting the process of drying. 

The defects of the prior art are clearly indicated by the witness 
De Angelo. He testifîed substantially that, because of the in- 
grédients used in connection with tooth brushes, they very soon 
became unsanitary, an'd the open back style of brush known at the 
time of the Shepherd patent was unable to meet the requirements. 
He furthèr states that the peculiar construction of the Shepherd 
open back brush rénders it aseptic and sanitary, because the open- 
ings are easily cleaned. ^Evidence was also given tending to show 
that tooth brushes of the.Ashburner style were neither salable nor 
serviceable. The prior art does not show a structure possessing. 
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the advantages of the patent in suit. Shepherd's invention was an 
improvement which successfully carried a principle into effect. By 
it he chiefly desifed to strengthen the bristle-bearing part of the 
brush, and also to facilitate the flow of the water to the bristles 
through suitable openings in the back, in order to maintain them 
in a clean and dry condition after use. Thèse results he seems to 
hâve accomplished, though others skilled in the art hâve failed, 
and therefore his patent, within a limited range, is thought to be 
entitled to protection. 

Stress is laid upon the action of the Patent Office in twice re- 
jecting the application. That the claim finally granted was narrow 
must be admitted. Such a restricted construction, however, as is 
contended for by défendants, applied to an extremely narrow art, 
in view of the bénéficiai results achieved, is not, as already indicat- 
ed, thought to be warranted, although the question is not free from 
doubt. The principle of the patent should not be disregarded, 
where it fairly appears that a meritorious invention is described, 
and where the infringer has substantially adopted the method of 
carrying the principle into effect. The gênerai rule is stated in 
Gaisman et al. v. Gallert (C. C.) 105 Fed. 955 : 

"When forced to choose between a construction which destroys and one 
that saves the patent, the court should not hesitate to adopt the latter." 
Winans v. Denmead, 15 How. 330, 14 L. Ed. 717. 

An examination of the record in connection with the file wrapper 
fairly indicates that what the patentée claimed was means whereby 
the most material is provided at the bristle-receiving side of the 
brush. The words of the claim, "to the face thereof," according to 
the Century Dictionary, may also be understood as meaning "in 
the direction ôf," etc. The patentée has pointed out with suf- 
ficient cleamess such features as he claims is his invention. The 
rule is that, if the skilled in the art are thereby enabled to dis- 
cover the new features, the law afïords protection to the inventor. 
In my opinion it makes no différence that the slant of the walls is 
not carried down to the face, even though the altered terms of the 
claim employs language to that efïect. 

My attention is not called to any brush having a reticulated back 
wherein the openings taper to the face, or toward the face, so as 
to provide the bristle side of the brush with the most material. 
This conception undoubtedly belongs to the patentée. He was the 
first to disclose beveled longitudinal openings in brush backs in 
connection with providing the most material at the bristle side 
thereof. The essential features of the patent are retained in com- 
plainant's modified tooth brushes. It is material that there is also 
as large a quantity of material in other portions of the base or bars 
as at the face of the brush. It is a familiar rule that patentable ma- 
chinery, for example, in many instances requires changing of parts 
and forms to adapt the same to the principle of the invention. The 
Shepherd patent is not a primary patent, and is not entitled to a 
great liberality of construction ; but, in view of the failures of the 
prior art and of the novelty and utility of thè invention, a fair range 
•of équivalents is thought to be permissible. Davis v. Fredericks 
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(C. C.) 19 Fed;'99, 21 Blatchf. 556; Emerson Electric Mfg. Co. v. 
Van Nort Bros. Electric Co. (C. C.) 116 Fed. 974; Acme Flexible 
Clasp Co. V. Cary Mfg. Co., 101 Fed. 269, 41 C. C. A. 338; George 
Frost Co. étal. v. Cohn et al. (C. C.) 113 Fed. 1009. The modified 
Shepherd brushes are within the scope of the claim, are of patent- 
able novelty, and a new resuit has been accomplished by the pat- 
entée, which is not destroyed by the change in form. The variation 
in no way efifects any change in the purpose, functions, or opéra- 
tions of the brushes. 

The record shows that the principle of the Shepherd patent and 
the manner of carrying it into efïect is revealed in defendant's 
tooth brushes, exhibited in évidence and filed prior to the hearing 
by order of the court. Défendants seek to escape the charge of in- 
fringement by insisting, as heretofore stated, upon an exact read- 
ing of the claim, and by déniai of infringement in fact because of 
dissimilarity in défendants' structures. The slight beveling of the 
défendants' slots, three in number, is not carried down toward the 
face of the brush as sharply as that disclosed in the form adopted 
by the complainant. Nevertheless, défendants' exhibits hâve slots 
which are widest at the back and narrowest at the face of the brush, 
and the most material is provided where the bristles are inserted. 

But it is insisted that Shepherd on February 1, 1902, filed an 
application for a brush with apertures between the rows of bristle 
tufts for convenience in cleaning, and that this feature was held by 
the Patent Office to be anticipated by the British patent to Pedder, 
No. 2,450 of 1867. Later the application became abandoned. In 
explanation of the alleged abandonment, the patentée testified that 
he was unable to pay for prosecuting such application. THe proofs 
do not show that Shepherd intended to abandon the first applica- 
tion, and his lack of means to prosecute the same cannot be inter- 
preted as an acquiescence in the action of the Patent Office. Robin- 
son on Patents, § 578. 

For the foregoing reasons, the défendants must be held to in- 
fringe the patent in controversy. The usual decree for an injunc- 
tion and accounting, with costs, may be entered. 



MTGATT V. ZALINSKI et al. 

(Circuit Court, S. D. New York. May 17, 1903.) 

Patents— Designs— Lamp Shades. 

The Slygatt design patent, No. 32,685, for a design for a lamp shade 

or refleotor, discloses novelty and invention, and is valid. Also held in- 
fringed. 

Suit for the alleged infringement of a design patent for reflectors 
of artificial light No. 32,685, dated May 22, 1900, and granted to 
Otis A. Mygatt. The défendants' counsel in his points says: 
"The défendants deny the validity of the patent, and they deny 
infringement. No other question presented by the pleadings is of 
importance at this stage of the ^ase." 
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Taylor, Andersen & Seymour (Howard Taylor and Francis H. 

Kinnicutt, of counsel), for complainant. 
Simon L. Adler (James A. Hudson, of counsel), for défendants. 

RAY, District Judge. The complainant claims "the design for 
a lamp shade or reflector, as herein shown and described." The 
spécifications say, among other things : 

"My design consists In a new and original shape or configuration of an 
article of manufacture known as a 'reflector' or 'shade' for an artiflclal light, 
and in a new and original ornament or form of ornamentation of such a 
manufacture. • • ♦ As shown In the drawings, the shape or configura- 
tion of my design Is In gênerai that of a frustum of a cône, A, with a central 
opening, above which is a clrcular collar or tube, B, with an opening thereln. 
The lower or Inside face of the refiector or shade is smooth. The upper 
surface has prlsmatlc ribs, as indicated at C, such rlbs constltuting surface 
ornamentation of the shade, and extendlng from near the outer edge toward 
the center. The material of which thls shade Is composed is translucent, 
such as glass, and the same may be tinted. The tint in the glass adds to 
the irideseent or spectral efCect of a light shinlng through the translucent 
material on the prlsmatlc rlbs. The shade or reflector is intended to be 
suspended slightly above an artiflclal light or lamp, and the light rays rlsing 
from the light pass through the transparent material, and are reflected or 
refracted by the prismatie rlbs on the upper surface thereof, producing an 
ornamental and useful distribution of the Ilght rays which pass through and 
also of the rays which are reflected from the shade or reflector." 

This lamp shade or reflector is both useful and highly ornamental. 
It is seen to great advantage, even in daylight, when placed in the 
position designated near an artificial light. That it is useful as 
well as ornamental does not aflfect its patentability as a design pat- 
ent. In open court the complainant's reflectors made according 
to the patent were produced and placed in the position designated. 
It was clearly apparent to the court that the reflectors "fill the bill" 
— are ail that is claimed. The évidence fuUy sustains the claims 
of the patent. 

The défendants contend that there is no infringement for the rea- 
son that the complainant is confined to a shade of the exact angle 
shown in the drawings of the patent. This is not the law. Ripley 
V. Elson Glass Co. (C. C.) 49 Fed. 927. The défendants are making 
and selling substantially what the complainant is making and sell- 
ing or is authorized by his patent to make and sell. True, in some, 
if not ail, the angle is changed ; the edge is curved or beaded, and 
in some there are other slight changes, but thèse changes are evi- 
dently made to be used in justifying the infringement if possible. 
The défendants' shades or reflectors are bald appropriations of the 
complainant's patent. Slight changes are made which add nothing 
to the ornamentation, but rather detract therefrom. Thèse, how- 
ever, enable the défendants to say our shade or reflector is différent 
from yours; therefore we do not infringe. The défendants say, 
recognizing the merit of complainant's patent : 

"Our contention hère is that whlle It Is doubtless true that Mygatt has 
produced an article of manufacture of transparent glass that is more efiScient 
as a reflector than any transparent glass lamp shade previously In use, It 
Is equally true that the Increased efiiciency of his production is not due to 
anything either in shade body or surface ornamentation, or to a combinatlon 
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of thçjtwOj tijat coula be iSto^erly mâfle tfte subject-matter of a <îesjgn patçnt 
at the time when his application was filed." . 

Irt Weisgerbér V. Clownëy (C. C.) 131 Fed. 480, it was âaid: 

"There may be no objection to the article to which it, relates being useful 
aso^ell as omamental, but the attempt to patent a mechaûical function, under 
coverof a; design, is a perversion of the privilège given by the statute." 

This is quite true but this cotirt faiîs to discover any attempt hère 
to patent a mecha:nical furietion. True, it is when the artificiâl 
light is turned on th^ tlie'Teflector shows to its great advantage; 
but thg, patent is not. for a, machine to make light look pretty, but 
for a design in the shade or reflector that will make it exceedingly 
handsome atid ornamental when in use. Clearly the patent is not 
void îor want oî invention. It is ndt claimed- that "the patent is 
generic as to form of configuration of the shade body — -embracing 
ail frustums of cônes." Ail the world, so far as this patent is con- 
cerned, is at libérty to make lamp shades or reflectors in the shape 
of the frustu.m of a coije. But when, to a reflector of that gênerai 
shape 6;* fofm is a,dded the other éléments of the complainant's 
patent, using the same material, we hâve infringement. Hère the 
defendattts'lall intô erroi*. '^They say We may use the frustum of a 
cône shàpë; we mayûSé a Circular coUàr with àh'openijig; we may 
use the smooth inside face; we may use the prismatic ribs; we 
may hâve them long or short, as we elect; therefore we may use 
them in the combination indicated' by the complainant's patent. 
This cannot be so if any design patent is to be held valid. It is of 
co-urse true thatthe complaijiant must stand hefe upon the novelty, 
utilityj etc., ôf his patent as an ornament, etc.; that is, upoh the 
design, noti the utility; of the shade as siich or as a reflector of light 
for JHuminating purposes. 

The cotirt is of the opinion that the patent is valid and that de- 
fendants infringe. There will be a decree for an injunction and an 
accounting; , 



KLINE CHAIE CO. v. THEO. A. KOOHS & SON et al. 

(Circuit Court, S. D. New ïprk, May 2G, 1905.) 

Patents— iNFSiNGEMENi—PESieN fob, Chaib. 

The Kline design patent No. 26,623, for a design for a chair, Tield valid, 
but not infringed. 

This is a suit in equity for the infringement of design patent No. 
26,623, of Febrùary 9, 1897, "Design for a Chair." The défenses are 
noninfringeitient, anticipation, and want of invehtion in view of the 
prior art. 

C. V. Edwards (Jdseph C. Fraley, of counsel), for cçmplainant. 

H. A. Heyn (Bond, Adams, Pickard & Jackson, of counsel), for 
défendants. , 

RAY, District Judge. In open court the: défendants admitted 
that this chair is the subject of a design patent, although it is made 
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and constructed for use solely and is not intended ever for orna- 
mentation. The invention relates, says the patent, to the frame of 
the chair, and the principal feature of the design is the contour of 
the frame, consisting in a broad upper portion forming sides or arms 
for the seat, and having an abrupt or substantially vertical front 
edge and a sloping rear edge, terminating in a narrow substantially 
horizontal basai portion. The opening in the side of the chair 
frame immediately under the arm rest is partly closed by vertical 
bars. The basai portion is supplemented by an upwardly extend- 
ing footrest. Nothing is said that this is a barber's chair or in- 
tended as such. The brief of the complainant, however, states that 
the design is employed in barbers' chairs. Both the complainant 
and the défendants are engaged in the manufacture of this class of 
chairs. It may be that the complainant's chair made in accordance 
with the patent, and known as the Kline chair, was patentable un- 
der the design patent law. The presumption is in favor of the 
validity of the patent, and the court will hold the patent valid. 

Coming to the question of infringement, this court is of the opin- 
ion that the défendants' chair does not infringe. In many respects 
ail barber and dentist chairs resemble each other. Both chairs 
were in court. The court now has pictures of both chairs before 
it. The designs of the two chairs are strikitigly dissimilar. No 
person would mistake the one for the othèr. The large opening 
in the Kline chair, before spoken of, occupied in part by vertical 
bars, is of dissimilar shape in the alleged infringing chair, and, 
instead of being partially filled by vertical bars, is êlled by two 
bars crossing each other diagonally. The footrests are strikingly 
dissimilar, as are the arm rests. At least a dozen chairs in the 
prior art are as similar in design and gênerai appearance to the 
Kline chair as is the alleged infringing chair. 

In Weisgerber v. Clowney (C. C.) 131 Fed. 477, it was held that a 
design patent is addressed to the eye, and is to be judged by.its 
ability to please, and, while there is no objection to the article to 
which it relates being useful as well as ornamental, such a patent 
cannot be made to cover a mechanical function or construction. It 
was also held : "A design patent also, the same as any other, must 
be possessed of novelty." 

Assuming that there is novelty shown in each chair, it is perfectly 
clear that the one does not infringe the other. The gênerai appear- 
ance of the two is dissimilar when we look at the design of the two 
with a view to discern what is ornamental. As a barber chair 
or a dentist chair, they are quite similar in gênerai form and con- 
struction. The alleged infringing chair does not copy or imitate 
the Kline chair. It is évident that there was no purpose to imitate 
or copy the Kline chair. There is no évidence of confusion or mis- 
take among purchasers and users of chairs of this description. 
The most striking, feature of the patented design is the three verti- 
cal bars. In the alleged infringement we hâve something entirely 
dissimilar. 

This court cannot find infringement. The défendants are en- 
titled to a decree dismissing the complaint, with costs. 
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AUSTRALIAN KNITTING CO. v. GORMLT. 
(Circuit Court, N. D. New York. May 23, 1905.) 

1. Patents— Suit foe Infringement— Res Judicata. 

A deeree of a Circuit Court sustalnlng tlie validity of a patent, anS 
awarding a permanent injunction against infringement, and referring the 
case to a master for an aceounting as to damages and profits, is Inter- 
loeutory, merely, and not final, and is not conclusive of the validity of 
the patent in a subséquent suit between the same parties prior to the 
rendition of final deeree in the cause, although, on appeal from such 
interlocutory deeree, it bas been afBrmed by the Circuit Court of Appeals. 

2. Same— Peksons Sound by Deceee. 

A manufacturer of an alleged infrlnging article, who voluntarlly as- 
sista a purchaser from him in defending a suit for Infringement of the 
patent by the use of such article, but who i§ not a party to the record, 
and is not shown to hâve assumed control of the défense, is not direetly 
Interested in the case, and is not eoncluded as to the validity of the pat- 
ent by a deeree in favor of the complainant, so as to be estopped thereby 
from setting up new défenses in a subséquent suit against him for its 
Infringement "by making and vending the same article. 

[Ed. Note. — For cases lu point, see vol. 30, Cent. DIg. Judgment, §§ 1190- 
1194.] 

3. Same— Pbiob Use— Knitting Machines. 

The Kinsey patent. No. 424,314, for a burr-wheel for knitting machines, 
Is void for prior public use of the alleged invention by others. 

Action in equity brought by the Australian Knitting Company 
against Robert W. Gormly, a manufacturer of knitting machinery, 
for alleged infringement of United States letters patent No. 434,314, 
granted March 25, 1890, to Peter S. Kinsey, assigner to the com- 
plainant, for burr-wheels for knitting machines. Thèse burr-wheels 
are adapted for knitting machines adapted to produce figured or 
pattern knitting. In the spécifications the patentée says: 

"Burr-wheels of the klnd referred to bave been previously made whieh 
comprised blades set obliquely on the periphery of the burr-wheel hub, and 
so secured upon the hub that spaces are left between the blades. After the 
blades hâve been secured upon the hub, certain of them hâve had the spaces 
between them fllled up by means of solder, lead, or similar soft métal run 
In in a molten state, where it becomes a flxture, and secures together the 
blades between which It Is run. Burr-wheels thus constructed, when once 
the spaces between the blades hâve been filled in by the soft métal, cannot 
be used for any pattern other than that for which they were originally con- 
structed, for which reason it bas been necessary to construct separate burr- 
wheels for each separate pattern which was desired. By my improvement 
I obviate this difflculty, for I so construct certain of the burr-wheel blades 
that their positions may be changed in any desired manner to produce any 
given pattern, thus making It possible to produce a great number of patterns 
with the same burr-wheel. The invention consists in making certain of the 
blades of whieh a burr-wheel Is composed with enlargements upon one slde 
thereof, which enlargements form part of, or are intégral with, the blades 
upon which they are formed, and which enlargements are of such thickness 
that when the blades are arranged upon the burr-wheel hub the enlargements 
will substantially flll the spaces between the blades upon which they are 
formed and the next adjacent blades upon one side. It Is, of course, to be 
understood that the object of fllling certain of the spaces between the burr- 
wheel blades is that, when the knitting machine cyllnder contalning the 
needles is revolvlng, such of the needles as corne in contact with the closed 
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spaces of the burr-wheel wlU hâve thelr barbs pressed In, so that a stitch 
wiU be cast off. Such of the needles, on the contrary, as come opposite the 
open spaces between the burr-wheel blades wlll mesh Into such spaces wlth- 
out pressing In the barbs, and from such needles the stitches wlll not be cast 
off." 

The clalm Is as follows : 

"The combinatlon, wlth a hub having obliquely-extended slots upon Its 
perlphery and provided wlth a recess In its upper face, of blades made to 
enter said peripheral slots and said recess in the hub top, certain of said 
blades each having thickened portions or enlargements upon one of its sides, 
and a cap constructed to be passed down over the hub and upper ends of 
the blades and secured to the' hub, substantially In the manner as and for 
the purposes set forth." 

Âbout April, 1900, the eomplainant hère learned, as he clalms, that the 
patent in question was being used wlthout license by the manufacturers of 
Imitted goods, and that the alleged infringing burrs came from Tompkins 
Bros., of Troy, N. Y. The défendant, Robert W. Gormly, was then employed 
by Tompkins Bros. The eomplainant caused notices to be sent thèse manu- 
facturers, calllng attention to the patent in suit. It is alleged that notice 
was given Tompkins Bros, and the présent défendant. Gormly had referred 
the question of the validlty of the patent in question to Mosher & Curtis, 
and that flrm had glven an opinion thJat the patent in suit hère was Invalid. 
Their communication said: 

"Positively, the only thing that Kinsey dld was to tàke one of Swits Oonde's 
thickened blades and insert it in a Kavanangh burr, whlch Involved no in- 
vention, and was clearly unpatentable, and it may be said wlth absolute cer- 
tainty that no eoiu*t would ever sustain such a patent." 

Mosher & Curtis also informed Mr. Preble by letter that the communication 
of the eomplainant to Mr. Gormly had been handed to them for reply. They 
said: 

"We wlll look the matter up and report to you the resuit of our investiga- 
tion as soon as we can eonveniently do so." 

May 26, 1900, Mosher & Curtis Informed Mr. Preble that they had examined 
the patent now In suit, and had advised thelr client, Mr. Gormly, that the 
blades manufactured by him did not infringe the patent, in view of patents 
to Kavanaugh, No. 117,299, July 25, 1871, and Coude, No. 240,008, April 12, 
1881. Thls letter also contalned this statement: 

"Mr. Gormly instructs us to Inform you that if your clients belleve that 
he is Infringing upon any of their rights, he is able and willing to respond 
to any action they may brlng against him for redress; and that he wlll use 
every lawful means to prevent interférence with or Intimidation of his cus- 
tomers." 

June 9, 1900, Mosher & Curtis wrote Mr. Preble that they understood he 
had sent threatening letters to the users of Mr. Gormly's patented blade for 
burr-wheels subséquent to the letter of May 26th, and they say in référence 
to that letter, "in \Yhich we clearly pointed ont that the Kinsey patent is 
void." They further say: 

"For the purpose of removing every possible excuse for such methods of 
doing business we hereby notify you that we are authorized to and wlll ap- 
pear for Mr. Gormly in any action you may désire to bring against him to 
test the validity of the Kinsey patent, without putting you to the expense 
or trouble of serving a subpœna, and we vvill do everything In our power to 
expedlte matters so that you may be able to bave the validity of the Kinsey 
patent adjudicated in the shortest time possible." 

June 12, 1900, Mosher & Curtis wrote Mr. Preble, referrlng to hls statement 
that he had no reason to doubt the validity of the Kinsey patent, and expected 
to britig suit, etc., and Mosher & Curtis say : 

"Mr. Gormly bas hlmself, made ail the blades whlch hâve been manufac- 
tured under his patent, the blades being p'it on the market by Tompkins 
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Bros. Jfc; iGormly fs pMifectly responslble and abundantly able to answer 
for any damages sustained by your clleat. As we wrote you before, we wlU 
appear for Mr. Goriuly on recelpt of copy of your complalnt, walvlng the 
formality;of,6wvlce by subpœna." 

In the fall of 1900 the Australian Knittlng Company^ of whlch sald Peter 
S. Klnsey was président, brought action for the Infringemènt of ' the patent 
In question igaîhst Wrlght's Health Underwear Company, a corporation or- 
ganized under the laws of the state ôf New Jersey. This action was put at 
issue by the défendant, and among the défenses It was set f orth that the 
aJleged inveiitlbn Covered by the Kinsey patent was In public use and on sale 
in this côuntry by Klnsey and othérs for more than two years before the 
application for the patent, ând that the sald invention for môre than two 
years prier to the application for the patent had been showh and described 
in varions printed publications and patent^-^speclally.the IÇavaijaugh patent 
and the SwitSiCpnde patent — and that suclj ; alleged Improveinpnts and inven- 
tions had b^ij Inyented, bnown, and used by varlous parties named for more 
than ;two yeftrs prier to the application for a patent, and also set up the 
défense that the sald letters patent sued upon were Invalld for want of inven- 
tion and for want: of patentable novelty. The issues formed were trled be- 
fore Hon. Hoyj H. Wheeler in the Southern District of Ne^ Tork, and his 
décision was filed February 19, 1902, in which he found : , 

"ïhe defensesitelled upon in the brief and argument are prineipally patent 
No. 240,008, dated Aprll 12, 1881, and granted to Swits Coude, for a burr for 
knitting machines, ,whiçh is sald to show suçh a cam on soioe of the blades 
for that purposej lack of adéquate proof of infringemènt ;. ^ijd lâches. The 
Oonde patent is said to show some blades with such cams iipon them by the 
drawings. There are drawings pt blases which might, If set out by corre- 
sponding description, be understood to show such cams upon, ' and as a part 
of, them. But the description sàys. 'One of said burrs being ôf the ordinary 
Construction and fllling evèry needle with thread, while thé other has a cer- 
tain number of the interstices between Its thread-lifting teeth or wings fllled 
with a block whieh presses against and closes the beards of certain needles, 
and thus causes its. thread to skip over the sald needles, carrylng the single 
tbread applied thereto by the other aforesaid burr;' and the çlalms include 
'the flUing-blocfc.ré, arranged between the Said two séries of wings.' What 
are shown In tïie ^description ànd claln» are interstices fllled with blbcks be- 
tween, nbt a part of, the blades or wings. What the patent shows is what 
It sets fortli as a; whole; aud what appears on a drawing, that might be what 
is described or somethlng else, would well be taken to be what is described, 
especiaily as that was a thin^ well known. This invention cannot, therefore, 
be justly said to be described or shown in that patent. The date of use 
sKown by the paroi évidence is not sufBcIently clear as having been before 
Kirlsey's Invention to overthrow a patent, and appears to bave been properly 
omitted from the defendant's points." 

An Interlocutory decree was entered Mareh 1, 1902, in pursuance of that 
décision, An appiêal was taken from such interlocutory decree, and same was 
afflrmed, the court saying; 

"We are convinced that the proof falls to show prior use beyond reasonable 
doubt. The défense of lâches bas not been clearly established. It dépends 
iàrgely for its support upon Inference and conjecture. The facts are capable 
of a construction consistent with due diligence on the part of the appellee. 
The stipulation entered into by eounsel for appellant In connection with the 
othér évidence in the case, clèarly establishes Infringemènt. The only ques- 
tion which wè regard as at ail serions arises upon the Conde patent, but 
àfter careful considération, we are satisfled with the lntëri)retation of the 
patent by the circuit judge. FIgs. 4 and 5 of the drawings, consldered alone, 
mayf air ly b©' said to show the enlargementi or cam attaehed to the blade. 
But there is nothlng in the description to support such an interprétation. In 
fact, the language there used would seem'to indicate that the ehiargêments 
used were the well-known fllling blocks of the prior art. The claim, too, Is 
lijiiaceord with this luterpretatlon, as It speaks: of the blocl^s a^ separate and 
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distinct structures, namely, the 'fllllng-bloçks, c, arrangea between the said 
two séries of wings.' " • 

Thereupon the défendant In that suit, Wright's Health Underwear Com- 
pany, petltioned for an order recalling the mandate of the court for modifi- 
cation, or for an order granting leave to the Circuit Court to grant a rehear- 
ing and consider newly discovered évidence. The défendant set forth in afiB- 
darits the nature of the newly discovered évidence, and there were used on 
the motion the affidavits of George A. Mosher, Frank C. Curtis, David C. 
Philip, James A. Shufelt, and Thomas D. White. Thereupon the Circuit 
Court of Appeals denled the motion to recall the mandate and amend the 
instructions to the court below so as to permit that court to order a rehearlng 
and consider newly discovered évidence, "because it has not been satlsfae- 
torlly made to appear that the défendant could not hâve discovered the new 
évidence If reasonable diligence had been exercised." The mandate was then 
flled in the Circuit Court and the case went to an accountlng before a master. 
No final decree has yet been granted. Soou tliereafter this action was brought 
agalnst Robert W. Gormly. The défendant in bis answer sets up and relies 
upon the foUowing alleged new défenses: (1) The model Conde burr 1881, 
by itself, is a prlor public exhibition, and disclosure of the alleged invention ; 
(2) prior use in the Conde Mill, in connection with the Conde burr l88l, on 
exhibition In the Patent Office; (3) prior publication in the Conde patent in 
connection with the Conde burr 1881, on exhibition In the Patent OfQce ; 
(4) prior use in the Pioneer Mill; (5),inoperativeness In the construction 
shown and described in the patent in suit. The complalnant inslsts that the 
défendant hère, Robert W. Gormly, took such part in the défense of the suit 
agalnst Wright's Health Underwear Company, and was so connected there- 
with, that he Is bound by the interlooutory decree entered in that action, and 
is estopped from maklng thèse défenses in thls suit. Attention wlll be called 
later to just what occurred, and more partlcularly to the nature of the évi- 
dence adduced, on the trial of thls action that was not before the court in the 
suit agalnst the Wright's Health Underwear Company. 

W. P. Preble, Jr., for complainant. 
Mosher & Curtis, for défendant. 

RAY, District Judge (after stating the facts as above). If the 
interlocutory decree in the AustraUan Knitting Company v. 
Wright's Health Underwear Company is res adjudicata betv/een 
the Austrahan Knitting Company and Robert W. Gormly in this 
action, it will be unpecessary to consider the évidence bearing on 
the question of th^ Validity of complainant's patent. The same pat- 
ent in question there is in controversy hère, and the same gênerai 
question was raised there as hère, viz., are United States letters 
patent No. 424,314, granted Match 25, 1890, to P. S. Kinsey, assign- 
er to the complainant, invalid by reasori of prior public exhibition 
and disclosure of the alleged invention? In that suit the défend- 
ant hère -was called as a witness, and said, in substance and effect, 
he was defending it. The cause of action was the assertion by the 
plaintifï that he is the owner of certain letters patent granted by 
the government of the United States (the letters in question hère), 
giving him a monopoly or exclusive right, as against ail the people 
of the United States, including that défendant and the défendant 
hère, to make, Use, and vend a certain improvement in burr-wheels 
for knitting machines ; that the défendant in that suit had invaded 
and was continuing to invade that right, to the great damage of the 
plaintiff, in that- it had "unlawfuUy and wrongfully made, used, 
and sold to others to be used, burr-wheels fèr knitting machines 
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made according to and embodying the invention," and was threat- 
ening to make and sell, etc., in large quantities, and supply the 
market. The complainant demanded an injunction restraining such 
acts and threatened acts, and an accounting as to damages suffered, 
and a judgment therefor. This is a cause of action going beyond 
a mère recovery for damages sustained by reason of the tort. The 
défendant there was net a manufacturer of the alleged infringing 
article, but merely a user thereof. Robert W. Gormly, the défend- 
ant hère, was the maker, and he sold to Wright's Health Underwear 
Company, that défendant, for use. That défendant was in no sensé 
the agent of Gormly, the maker. But when the plaintiff notified 
the défendant in that prior action that it was infringing the patent, 
Gormly at once notiiîed it, as well as others, that complainant's 
patent was void and that he would défend ail suits for alleged in- 
fringement thereof; and, when suit was brought, Gormly did dé- 
fend, not by being made a party to the record, but by employing 
counsel, procuring witnesses, and doing other like acts. But it does 
not appear that he put himself in such a position that he could con- 
trol or direct the défense or appeal in the event of a holding in favor 
of the validity of the patent. 

The exact relation of Gormly to the défense of that action does 
not appear further than he testified in that action, and it is conceded 
in this action that Gormly undertook the défense of that action. It 
also appears that Mosher & Curtis represented the défendant, 
Wright's Health Underwear Company, in that action, and that said 
firm of attorneys represented Gormly in conducting the correspond- 
ence, etc., prior to the bringing of that suit. The cause of action 
in this suit against Gormly is for an alleged infringement or alleged 
infringements of the same patent relied on by the complainant in 
such prior suit, but the infringing acts are différent, in this : that 
the infringement charged against Gormly in this action is the mak- 
ing and selling of the alleged infringing burr or device — the same 
device, as to form and construction, alleged to constitute an infringe- 
ment in the suit against Wright's Health Underwear Company. 
The cause of action in the former suit was the infringement of the 
Kinsey patent by the using of the burrs in question, manufactured 
by Gormly. The cause of action in the présent suit is the infringe- 
ment of the same patent by the making and selling of such burrs — 
the alleged infringing devices. Gormly made the burrs used by 
the défendant in the former action, and the use of which constituted 
the cause of action against that défendant. Gormly was interested 
in the resuit of that action, for, if it was determined in that action 
that the burrs used by the défendant infringed the complainant's 
patent, an injunction would issue against that défendant, restrain- 
ing the use ôf such burrs, and that défendant would no longer pur- 
chase either from Gormly or from others the burrs made by Gormly. 

Greenleaf, in his Treatise on the Law of Evidence, vol. 1, § 
533, says : 

"Under the term 'parties,' In this connection, the law includes ail who are 
directly Interested in the subject-matter, and had a right to make défense, 
or to control the proceedlngs, and to appeal from the judgment. Thls right 
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involves also the right to adduce testlmony, and to cross-examlne the wit- 
nesses adduced on the other side. Persona not havlng thèse rlghts are re- 
garded as strangers to the cause." 

This statement has been frequently cited and approved by the 
Suprême Court of the United States. Litchfield v. Goodnow, 123 
U. S. 550, 8 Sup. Ct. 210, 31 L. Ed. 199 ; Lovejoy v. Murray, 3 Wall. 
1, 19, 18 L. Ed. 129 ; Robbins v. Chicago City, 4 Wall. 657, 673, 18 
L. Ed. 427 ; Green v. Bogue, 158 U. S. 503, 15 Sup. Ct. 975, 39 L. Ed. 
1061. 

In Green v. Bogue, supra, the court, at page 503 of 158 U. S., 
page 985 of 15 Sup. Ct. (39 L. Ed. 1061), said: 

"Parties, in the larger légal sensé, are ail persons having a rlght to eontrol 
the proceedings, to malîe défense, to adduce and cross-examîne witnesses, and 
to appeal from the décision I( au appeal lies." 

In Railroad Co. v. National Bank, 102 U. S., at page 21, 26 L. Ed. 
61, Harlan, J., in giving the opinion of the court, holding that the 
railroad company was not bound by a certain judgment, said : 

"Being, however, an entire Etranger to the record, it had no opportunlty 
or rlght in that proeeeding to controvert the claim of the bank, to eontrol the 
défense, to introduce or cross-examlne witnesses, or to prosecute a writ of 
error to the judgment." 

In Hauke v. Cooper, 108 Fed. 922, 48 C. C. A. 144, it was held : 

"A deeree In a suit Involving the title to land, sustaining the validlty of 
a defendant's title, is conclusive on one who, although not nominally a party, 
was directly interested in the subject-matter, and by agreement controlled 
the suit on behalf of the adverse party through counsel employed by him, 
and, if successful, would hâve shared in the benefits of the deeree; and the 
défendant is entitled to plead such deeree as an estoppel against the plaintlff 
in a subséquent action brought to recover the same land by one to whom 
such person conveyed his interest after the deeree was entered, the question 
of fact as to the interest in and eontrol of the prier suit by plaintiff's grantor 
being one for the jury." 

In that case the court quoted with approval section 174 of Free- 
man on Judgments. Among other things it is there said : 

"Whenever one has an interest in the prosecution or défense of an action, 
and he, in the advancement or protection of such interest, openly takes sub- 
stantlai eontrol of such prosecution or défense, the judgment, when recov- 
ered therein, is conclusive for and against him to the same extent as if he 
were the nominal as well as the real party to the action." 

In Theller v. Hershey (C. C.) 89 Fed. 575, it was held : 
"A pleadlng settlng up a former judgment between plaintlff and a third 
party as binding on défendant need not allège in terms that défendant had 
such eontrol of the former action as to be bound by the judgment, but is suffl- 
cient if the facts pleaded warrant such conclusion by the court. One who, 
being Interested in the subject-matter of an action for infringement of a 
patent, contributes towards the défense of such action, and agrées to pay a 
share of the expenses and costs, bêcomes privy thereto, and is bound by the 
judgment." 

In the opinion in that case the judge said : 

"Parties include not only those whose names appear upon the record, but 
ail others who participate in the litlgation by employing counsel, or by con- 
tributing towards the expenses thereof, or who in any manner hâve such 
eontrol thereof as to be entitled to direct the course of proceedings therein. 
Thus it is said in 3 Rob. Pat § 1176 : 'Where several défendants, by agree- 
138 F.— 7 
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ment, contest one of the actions In their joint beiialf, ail become thereby par- 
ties to the suit, and: are equally concluded by tlie judgment.' The law is well 
settled tliat parties and privies include ail who are direetly interested in the 
subject-matter, and who had the right to make défense, control the proceed- 
ings, examine ând cross-èxamine witnesses, and appeal from the judgment. 
United States & Foreign Sàlamander Felting Co. v. Asbestos Pelting Ce. (C. 
C.) 4 Fed. 816; Miller v. Tobacco Co. (0. C.) 7 Fed. 91, 93; Claflln v. Fletcher 
(C. C.) Id. 851 ; American Bell Tel. Co. v. National Improved Tel. Co. (C. C.) 
27 Fed. 663, 665; Eagle Mtg. Co. v. David Bradley Mfg. Co. (C. O.) 50 Fed. 
193, 195; Id., 6 C. C.' A. 661, 57 Fed. 980, 990, and authorities there cited ; 
Lovejoy v. Murray, 3 Wall. 1, 18, 18 L. Ed. 129; Robbins v. Chicago City, 
4 Wall. 657, 672, 18 L. Ed. 427; Walk. Pat. (2d Ed.) § 468." 

In David Bradley Manufacturing Go. v. Eagle Manufacturing Co., 
57 Fed. 980, 6 C. C. A. 661, it was held : 

"Where a suit for infringement of a patent is brought against a flrm that 
Is a braneh of the company that manufactures the infringing device, and 
such Company conducts the défense, ralsing the question of valldity of the 
patent, a decree for complainant is conclusive as to the valldity of the patent 
as against the company conducting the défense, evèn in regard to alleged 
anticipations not rCferred to in the suit, since, undcr the issues, ail antici- 
patory Inventions might hareibeen shown in défense. 50 Fed. 193, affirm- 
ed. 8uoh decree is none the less coBcluslve beeause it was merely inter- 
locutory at the bringing of the suit In which it is set up as a bar, and subse- 
quently ripened into a final decree." 

In the opinion, at page 985 of 57 Fed., page 665 of € C. C. A., the 
court: said: 

"The suit in the Circuit Court of the United States for the Southern Dis- 
trict of lowa was brought to restrain the infringement of the same claims 
of the same patent hère in question. The défendant there was the agent of 
the present appellant in the-teale of the infringing machines. The défense 
of the suit there was assumed and pi'oseeuted by the ajipellant hère. The 
appellant wfis in (act the real party to that litigation, and, so far as the 
decree there is reS adjudicatâ, is as ëffèctively concluded thereby as If it 
weré'the actual défendant to the record. Lovejoy v. Murray, 3 Wall. 1, 18, 
19, 18 L. Ed. 129 ; Robbins v. Chicago, 4 Wall. 657, 672, 18 L. Ed. 427." 

In Robbins v. Chicago City, 4 Wall. 657, 18 L. Ed. 437, it was 
held: 

"Parties haVlng notice of the pendency of a suit in which they are direetly 
interested must exercise reàsônable diligence in protecting their interests, 
and if,, ihstead of doing so, they willfully shut their eyes to the means of 
knowledèe whleh they know are at hand to enable them to act efflciently, 
they cannot subsequently turn round and évade the conséquences which their 
own eonduct and négligence hâve superinduced. The term 'parties,' as thus 
used,- includès ail who are direetly interested In the subject-matter, and who 
had à right to make défense, control the proceedings, examine and cross- 
examine witnesses, and appeal from the judgment." 

In Sacks v. Kupferle (C. C.) 137 Fed. 569, it was held: 

"Whère a suit for infringement against a dealer in the alleged Infringing 
article was defended by thé, manufacturer of such article at hls own cost, 
and on appeal it was adjûdgéd thait complainant was not the original in- 
venter, and that bis patent was vold, such adjudication is a bar to a subsé- 
quent suit direetly against the manufacturer on- the same patent." 

In Penfield et al. v, C. & A. Pottâ & Co., 126 Fed. 475, 61 C. C. 
A. 371, it was held : ; 

"Where the défendants toi a niimber of separate suits for infringement of 
the same patent jôihed in defending each suit, contributing equally to the 
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expense, and stipulating wlth the plaintiff that ail évidence taken should be 
used in ail the caseg, which f act was known to the plaintiff, ail such défend- 
ants are concluded by the final decree first rendered in any one of the cases 
as to issues which are identical and are to be determined on the same évi- 
dence ; and, estoppel by judgment or decree being mutual, the plaintiff Is 
Ukewise concluded to the same extent In ail the cases." 

In ^tna Life Ins. Co. v. Board of Commission ers of Hamilton 
County, Kan., 117 Fed. 83, 54 C. C. A. 468, it was held: 

"A former judgment, based upon a gênerai flnding for the défendant, which 
does not disciose which one of several défenses therein was sustàined, con- 
«titutes an estoppel of the plaintiff therein from maintainiiig a second action 
between the same parties upon différent causes of action, in which the same 
défenses are interposed and the same issues are presented that were made 
In the earller action, unless he makes it appear by pleading or proof that 
some new and determining issue or matter is involved in the second action 
that was not or may not hâve beeu litigated or decided In the first. 

"Where the same issues are made and the same défenses are interposed in 
both actions, and there is no pleading or proof that any new determining 
issue, matter, or right is involved in the second action, it is not material 
upon which défense or issue the former judgment was based, because an 
opposite judgment cannot be rendered withoiit relitigating at least one dé- 
fense and issue determined in the former action, and overruling the décision 
upon it there rendered. 

"Where the record is such that there is or may be a material issue or mat- 
ter that may not hâve been raised, litigated, and decided in the former action, 
the judgment therein does not constitute an estoppel, unless by pleading or 
proof the party asserting it establishes the fact that the issue, right, or mat- 
ter in question was actually and neeessarily litigated and determined in the 
former action. 

"When the second suit is upon a différent cause of action, but between the 
same parties, as the first, the judgment in the former action opérâtes as 
an estoppel in the latter as to every point and question which was actually 
litigated and determined in the first action; but it is not conclusive as to 
other matters which might bave been, but were not, litigated or decided." 

It is insisted by the défendant hère that the decree rendered in 
the former suit by this complainant against Wright's Health Un- 
derwear Company is interlocutory, merely, and therefore not res 
adjudicata or ah estoppel, even if the court finds that the défendant 
hère assumed the défense of that action to such an extent that he 
had the right to control it, ofïer évidence, examine and cross-ex- 
amine witnesses, and take an appeal. This court is of the opinion, 
in view of the fact that the défendant hère does not deny that he 
assumed the defeiise of the prior action to such an extent that he 
controUed it, that it is established that Gormly did assume the 
défense of that action, and did hâve the right to control it and 
employ counsel therein, and examine and cross-examine witnesses, 
and take an appeal. This being so, we corne to the question wheth- 
er the decree granting an injunction and an accounting made by the 
Circuit Court, and appealed from and affirmed by the Circuit Court 
of Appeals, is interlocutory, merely, or final, on the question of 
the validity of the patent in question, and the question of infringe- 
ment by the making and selling or using of the alleged infringing ar- 
ticle; that is, is it a final decree in the sensé that it is either an 
estoppel or strictly res adjudicata as to the défendant Gormly? 
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In Brush Electric Co. v. Westem Electric Co., 76 Fed. 761, 23 C. 
C. A. 543, it was held by the Circuit Court of Appeals, Seventh Cir- 
cuit, that: 

"A deeree awarding a perpétuai Injunction In a patent suit, but wlth an 
order of référence to a master to ascertaln the damages suffered by the in- 
fringement, Is an Interloeutory, and not a final, deeree, and therefore does 
not operate as an estoppel In a subséquent suit." 

It will be noted that in that case there had been no appeal to the 
Circuit Court of Appeals. 
In Harmon v. Struthers (C. C.) 48 Fed. 360, it was held: 

"In a suit for Infrlngement of letters patent there was a deeree for plaln- 
tiflfs, awarding an Injunction, and for an account, and a référence to a master. 
The défendants quit using the devlce so held to Infrlnge, substituting a dif- 
férent device, whlch was openly used by other persons, and as to which there 
had been no adjudication. Then, pending the référence before the master, 
the plaintiffs brought a new suit in the same court against the same défend- 
ants. The answer thereln not only denled infrlngement, but alleged that 
one G., and not the patentée, was the original and first Inventer of the pat- 
ented device, whlcb défense was not set up In the first suit. Eeld, that the 
deeree was interloeutory, and did not, in the second suit, preclude inquiry 
Into the validity of the patent." 

In Roemer v. Neumann (C. C.) 26 Fed. 332, it was held: 

"An interloeutory deeree, entered pro confesse, flnding the patent valid, 
awarding an injunction, and referring the case to a master to take an account 
of profits and damages, is not définitive. No appeal lies from it, and It Is 
still in the contre] of the court. 

"In a prlor suit between the same parties, an Interloeutory deeree, pro con- 
fesse, awarding an injunction and a référence to a master, had been entered, 
and a release of profits and damages signed. In a subséquent suit between 
the same parties, exceptions setting up this deeree as an estoppel were over- 
ruled, In the absence of an express authorlty on the question ; and held that, 
where there is a doubt In such a case, It ought to be resolved against the party 
urging the estoppel." 

In neither of thèse cases was an appeal taken from the interloe- 
utory judgment of the Circuit Court to the Circuit Court of Appeals. 

In Bissell Carpet Sweeper Co. v. Goshen Sweeper Co., 72 Fed. 
545, 19 C. C. A. 25 (Sixth Circuit), the Circuit Court of Appeals held 
and decided: 

"The deerees and mandates of the Circuit Courts of Appeals hâve preclsely 
the same flnality as the deerees and mandates of the Suprême Court. What- 
ever is before the court by virtue of the appeal, and is disposed of by It, is 
flnally settled, and becomes the law of the case, so that the court below must 
carry it into exécution according to the mandate, wltbout power to modify, 
reverse, enlarge, or suspend It. 

"Where, on appeal from Interloeutory deeree granting a perpétuai Injunc- 
tion, the court necessarlly examines and détermines the entire merits of 
the cause, Its power to deeree is not llmited to the matter of the injunction 
alone, but extends to the whole merits, and Its décision Is final and con- 
cluslve on every point actually decided. Consequently the court below has 
no power to modify In any respect a deeree which is thus afiirmed, but must 
give It full efCect In the very terms of the deeree of the appellate court. 
Richmond v. Atwood, 2 0. C. A. 596, 52 Fed. 10, 17 L. R. A. 615, and Marden 
V. Manufacturing Co., 15 0. C. A. 26, 67 Fed. 809, foUowed. Watch Co. T. 
Eobbins, 3 C. C. A. 103, 52 Fed. 337. overruled." 
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In the opinion of the court at pages 554 and 555 of 73 Fed., pages 
34 and 35 of 19 C. C. A., it is said : 

"It is equally clear that, by allowing an appeal from an interlocutory 
decree, Congress intended to allow an appeal from a perpétuai Injunctiou 
ordered and allowed upon a final hearing of the merits, where the same 
deeree refers the cause to a master for an accountlng. This construction 
of the act has been, so far as we know, universally accepted by the Circuit 
Courts of the United States and by the Circuit Courts of Appeals. * * * 
When the appeal is from a decree determining the merits, awarding a per- 
pétuai injunction, and referring the cause to a master for the simple pur- 
pose of reporting damages for infringement, there can be no proper review 
or re-examinatlon of so much of the decree as awards the injunction that 
does not include the basis upon whieh it was granted. Thus, though the 
'injunction is the baekbone of the jurisdictlon,' as pithlly observed by Judge 
Putnam in Marden v. Manufacturing Co., supra, yet the appeal necessarily 
brings up the fuU record, and places us in full possession of the entlre case, 
so far, at least, as a remedy by injunction was the foundation of the juris- 
dictlon below. It follows, therefore, that if the court finds It essential to pass 
upon the merits of the case in order to détermine the propriety of the in- 
junction, and in no way reserves to the lower court a right to review or ré- 
examine the grounds upon which it had originally proceeded, the décision of 
this court becomes the law of the case. If that décision was an afflrmance 
of the decree below, that decree becomes the decree of this court, and is no 
longer open to review, rehearing, or modification, for it has become the set- 
tled law of the case. A second appeal can only involve matters subséquent 
to the decree, for this court, after term passed, has no power to review, re- 
hear, or re-examine its own decrees. This rule of practice and procédure 
is in accord with the usages and practice of appellate courts obtainiug juris- 
dictlon through appeals from decrees, interlocutory in character, which déter- 
mine the rights of the party appealing." 

And at page 560 of 72 Fed., page 40 of 19 C. C. A., the court fur- 
ther says: 

"The conclusion we hâve reached is in the Une of the relief intended by 
Congress to be afforded suitors whose rights are affected by temporary sub- 
mission to an ineonclusive decree. The right to appeal at that stage of the 
cause is optional. If one affected by the action of the court In allowing, dis- 
solving, or continuing an Injunction, see fit, be may awalt a final decree, and 
then appeal. But if he elects to appeal, with the resuit that another ineon- 
clusive decree is rendered, his last estate is no better than his flrst, for he 
must proceed with the cause, and submit until he can again appeal. iThe 
statutory purpose was to save the litigants from belng obligea to submit 
to the injury incident to an ineonclusive decree, and to ail the expense of an 
accountlng. But if, after an appeal, resulting in an ineonclusive affirmance, 
he must still proceed with an accountlng, which, after ail, may prove unnec- 
essary, the statute will hâve amounted to llttle. The doctrine of res adjudi- 
cata rests upon the maxim that tliere should be an end to litigatlon. No 
doctrine rests upon sounder prineiples of public poUcy, or is more entitled to 
a wide application. If, under an appeal from a decree awarding an injunc- 
tion, this court obtains such a record as to enable it, with justice to the par- 
ties to the appeal, to hear and consider the merits of the cause, it would be 
most anomalous if we hâve not the power to décide. The judicial function 
of considering involves the function of determining. The décision of an ap- 
pellate court Is final, and no second appeal is maintainable, except as to 
matters reserved or proceedings subséquent to the first appeal." 

It may be that in Bissell Sweeper Co. v. Goshen Co., 72 Fed. 545, 
19 C. C. A. 25, 43 U. S. App. 47, it was not intended to hold that the 
affirmance by the Circuit Court of Appeals of an interlocutory de- 
cree holding a patent valid, and granting an injunction restraining 
infringements, and sending the matter to a master to take and state 
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the account, makes the judgment final as to the validity of the pat- 
ent and as to ail matters except profits and damages ; but this court 
can give no other interprétation to the language of the court, and, 
in the absence of an intimation by another Circuit Court of Appeals 
to thé contrary, would feel constrained to so hold. It expressly 
held that the Circuit Court of Appeals may affirm such a decree on 
the merits, and that when afiirmed the holding becomes the law of 
the case, and that the Circuit Court can then only carry into effect 
the décision of the Circuit Court of Appeals. This being so, should 
the case come up on a second appeal from the final decree entered 
by the Circuit Court on the coming in and confirmation of the 
master's report, could the Circuit Court of Appeals reverse or modi- 
fy its prior rulings in the same case afïîrming the interlocutory de- 
cree first entered and appealed from, and which also necessarily 
established the validity of the patent? This w^ould be giving to the 
Circuit Court of Appeals in such a case the power to reverse its own 
decree on a given point, or ail points, in the same case made at a 
prior term. The court said : 

"Upon affiriniiig such a decree [Interlocutory decree of the Circuit Court], 
the Circuit Court of Appeals Is not called upon to détermine the elïect of the 
afflrmance, should the case be again appealed after the accounting of profits 
and damages has been stated and oonflrmed. A second appeal, moreover, 
can only involve matters subséquent to the decree of the Circuit Court of Ap- 
peals, for that court, after the term has passed, has no povi-er to review, 
rehear, or re-examine its own decrees." And again : "The décision of an 
appellate court is final, and no second appeal is maintainable, except as to 
matters reserved or proceedings subséquent to the first appeal." 

This décision seems to be approved in Smith v. Vulcan Iron 
Works, 165 U. S. 583, 17 Sup. Ct. 407, 41 L. Ed. 810, although the 
only question really decided there was that on such an appeal in 
a patent case the Circuit Court of Appeals may décide the case on 
the merits, and render or direct a final decree dismissing the bill. 
If it may do that, and reverse and dismiss, giving a final judgment 
against the complainant, why must not its affirmance of such a de- 
cree be regarded as final? If this be the law, then the affirmance 
of the judgment in this case under considération by the Circuit 
Court of Appeals made the Judgment of affirmance entered by di- 
rection of that court final, and we now hâve a final, and not an in- 
terlocutory, judgment, establishing and declaring the validity of 
the complainant's patent. If so, and if Gormly is to be held a 
party (in the broad sensé) tO that action and judgment, then there 
is the end of this case, for, when the strict doctrine of res adjudicata 
applies, the judgment is final and conclusive not only as to ail ques- 
tions actually decided, but as to ail that might hâve been raised 
and litigated. Hence, if such be the case, the new défenses now 
urged, not pleaded in that prior action, cannot be urged hère, as 
they might hâve been presented and passed upon then. But the 
Circuit Court of Appeals in the SeVenth Circuit, October, 1896, did 
not so understand the décision in Bissell Carpet Sweeper Co. v. 
Goshen Sweeper Co., supra, for in Brush Electric Co. v. Western 
Electric Co., 76 Fed. 761,^22 G. C. A. 543— a patent case, where the 
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patent was upheld, and an injunction granted, and an appeal taken 
— the court said, as to the défense of a prior decree between the 
same parties regarding the same patent: 

"The decree in the Toledo Case awarded a perpétuai injunction, but wlth 
an order of référence to a master to ascertain the damages by reason of 
infringement ; and for that purpose the suit, it is eonceded, Is still pending. 
It is therefore only an interlocutory decree, and not available as an estoppel 
in respect to any issue in thèse suits." 

In support of this statement of the law it cited Bissell Carpet 
Sweeper Co. v. Goshen Sweeper Ce, n Fed. 545, 19 C. C. A. 25, 
from which the above quotations hâve been taken, and also the fol- 
lowing cases: Barnard v. Gibson, t How. 650, 12 C. C. A. 857; 
Humiston v. Stainthorp, 2 Wall. 106, 17 L. Ed. 905 ; McGourkey v. 
Railway Co., 146 U. S. 545, 13 Sup. Ct. 172, 36 L. Ed. 1079; David 
Bradley Mfg. Co. v. Eagle Mfg. Co., 6 C. C. A. 661, 57 Fed. 980, and 
18 U. S. App. 349 ; Jones Co.v.Munger Improved Cotton Mach. Mfg. 
Co., 1 C. C. A. 668, 50 Fed. 785, and 2 U. S. App. 188 ; Richmond v. 
Atwood, 2 C. C. A. 596, 52 Fed. 10, 17 L. R. A. 615, and 5 U. S. App. 
151; Marden v. Campbell Printing Press & Mfg. Co., 15 C. C. A. 26, 
67 Fed. 809, and 33 U. S. App. 123 ; Bissell Carpet Sweeper Co. v. 
Goshen Sweeper Co., 19 C. C. A. 25, 72 Fed. 545. 

It is not necessary to call attention particularly or in détail to 
the inconsistency between the Carpet Sweeper Case, above com- 
mented on, and Marden v. Campbell Printing Press & Mfg. Co., 
67 Fed. 809, 15 C. C. A. 26, where it is held that the appeal from 
the interlocutory decree in such a case in no way affects the right 
to an appeal from the final decree after an accounting. 

That the decree of a Circuit Court sustaining a patent, declaring 
infringement, and sending the matter to a master to take and state 
an account of profits and damages, is interlocutory, and not final, 
is declared by the Suprême Court in McGourkey v. Toledo & Ohio 
Railway, 146 U. S. 545, 13 Sup. Ct. 172, 36 L. Ed. 1079, where it is 
said: 

"It is equally well settled that a decree * • • or in equlty establishing 
the validity of a patent, and referring the case to a master to compute and 
report the damages, is interlocutory merely." 

And also in Smith v. Vulcan Iron Works, 165 U. S. 524, 17 Sup. 
Ct. 410, 41 L. Ed. 810, where it is said : 

"But under the judicial System of the United States, from the beginning 
until the passage of the act of 1891 establishing Circuit Courts of Appeals, 
appeals from the Circuit Courts of the United States, In equity or in ad- 
miralty, like writs of error at common law, would lie only after final judg- 
ment or decree ; and an order or decree in a patent cause, whether upon 
preliminary application or upon final hearing, granting an injunction, and re- 
ferring the cause to a master for an account of profits and damages, was 
interlocutory only, and not final, and therefore not reviewable on appeal be- 
fore the final decree in the cause." 

After a review of ail the cases, this court is constrained to hold, 
and does hold, that the decree entered in Australian Knitting Com- 
pany V. Wright's Health Underwear Co., on the affirmance of the 
decree of the Circuit Court by the Circuit Court of Appeals sustain- 
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ing complainant's patent, is interlocutory, merely, and not final, 
as no final judgment has been entered or rendered by the Circuit 
Court, and the matter of the accounting is still pending before the 
master. That judgment may not be res adjudicata and conclusive 
on the défendant hère, Robert W. Gormly, for another reason : 
Gormly was not a party in fact to that litigation, nor was he directly 
interested. He was interested, but not "directly interested." Nor 
was he represented in that case by Wright's Health Underwear 
Company. That company was not his représentative in any sensé, 
nor did Gormly, the défendant hère, claim under or through that 
company. In this suit Gormly does not claim under or through 
that company, or succeed to its title or right. Had that company 
succeeded in securing a judgment dismissing the action, such judg- 
ment might hâve proceeded on the ground that the device used by 
it did not infringe the patent in question, or it might hâve proceed- 
ed upon the ground that the complainant's patent was invalid for 
varions reasons. The défendant there set up certain défenses, and 
pleaded certain matters as showing prior use and publication, antici- 
pation, etc.; but it did not plead certain matters which, if estab- 
lished as true, would hâve determined that action in favor of the 
défendant. Those matters the défendant there sought to set up 
after the décision by the Circuit Court of Appeals affirming the 
judgment on its pétition to that court asking a recall of the mandate 
for modification, or for an order granting leave to the Circuit Court 
to rehear and consider newly discovered évidence. That motion 
was denied for the reason, said the court, "it has not been satisfac- 
torily made to appear that the défendant could not hâve discovered 
the new évidence if reasonable diligence had been exercised." It 
therefore appears that the Circuit Court of Appeals did not consider 
the défenses now set up on the merits when it affirmed the judg- 
ment, and that it declined to allow the Circuit Court to consider 
such défenses on the merits because of the lâches of that défendant 
in not discovering the facts at an earlier date. 

But if Wright's Health Underwear Company had secured a judg- 
ment in that action dismissing the complaint on the défenses urged 
in that action, would such judgment bar or estop the complainant 
in this action from prosecuting it against the défendant, Gormly, 
for making and vending the alleged infringing device? It is well 
settled that estoppels, to be binding or effective, must be mutual. 
Mack V. Levy (C. C.) 60 Fed. 752. In other words, could Gormly 
effectively plead such judgment as res adjudicata against the com- 
plainant? Could Gormly say (1) "The subject-matter is the same;" 
(3) "The parties the same;" (3) "The causes of action are the 
same, identical;" (4) "In that action you were bound to set up 
and litigate ail your défenses ;" and, (5) "In that action it was de- 
termined that your patent is invalid, or that the device in question 
does not infringe"? The judgment, if for défendant, might hâve 
proceeded upon either ground. The question thus presented would 
seem to be reduced to this : Is a person who is only indirectly in- 
terested in a litigation, and who is not made a party, and who is not 
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represented by a party to the record who represents his interest, 
but who cornes forward and défends because it may ultimately 
benefit him so to do, so represented in the suit that he is, for pur- 
poses of res adjudicata, to be regarded as an actual party to the 
record, and to such an extent that in ail actions by such complainant 
against him involving the same cause of complaint and ail the dé- 
fenses that might hâve been pleaded and urged by the actual de- 
fendant, but in fact were not, such matters are to be deemed to haye 
been finally adjudicated and determined between the complainant 
and the person so defending? 

In Litchfield v. Goodnow, 123 U. S. 549, 550, 8 Sup. Ct. 310, 31 
h. Ed. 199, it was held: 

"The défense of prior adjudication Is disposed of by the fact that Mrs. 
Litchfield was not a party to the suit In which the adjudication relied on 
was had. At the tlme of the commencement of the suit she was the owner 
of her lands, and they were described In the bill, but neither she nor any one 
who represented her tltle was named as a défendant. She interested herself 
in securing a favorable décision of the questions involved as far as they were 
applicable to her own interests, and paid part of the expenses, but there was 
nothing to bind her by the décision. If It had been adverse to her interest, 
no decree eould hâve been entered against her personally either for the lands 
or the taxes. Her lands were entirely separate and distinct from those of 
the actual parties. A decree In favor of or against them and their title was 
In no légal sensé a decree in favor of or against her. She was Indirectly 
Interested In the resuit, but not directiy. As the questions affecting her own 
title and her own liabillty for taxes were similar to those involved in the 
suit, the décision could be used as a judicial précèdent In a proceeding against 
her, but not as a judgment binding on her and conclusive as to her rights. 
Her rights were similar to. but not Identical with, those of the persons who- 
were actually parties to the litigation." 

It will be noted that the Suprême Court places the décision on 
the facts that, while Mrs. L. owned a part of the lands described in 
the bill, "Neither she nor any one who represented her title was 
named as a défendant," and "she was indirectly interested in the 
resuit, but not directiy," and "no decree could hâve been entered 
against her." The court also quotes with approval Greenleaf's 
Evidence, vol. 1, § 523, "Under the term 'parties,' in this connection, 
the law includes ail who are directiy interested in the subject- 
raatter," and had a right to make défense, or to control the proceed- 
ings and to appeal from the judgment. 

The décision in Litchfield v. Goodnow is in no wise weakened or 
broken by Plumb v. Goodnow's Administrator, 123 U. S. 560, 561, 8 
Sup. Ct. 216, 31 L. Ed. 268. There Plumb was the actual owner of 
the land in question, but the title stood in the name of one Wade, 
and the défense was made by Plumb, the real owner — the one "di- 
rectiy interested." Again, Wade represented Plumb's title, and 
was a party on the record. 

In Last Chance Mining Co. v. Tyler Mining Co., 157 U. S. 683, 
15 Sup. Ct. 733, 39 L. Ed. 859, held: 

"When the jurisdiction of a controversy by a court is unquestioned, and 
the cause proceeds to final judgment, and no revlew Is sought for, the judg- 
ment is conclusive upon the i)arties to the suit as to the matters decided, but 
not as to matters which might hâve been decided, but were not." 
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In ^tna Life Ins. Co. v. Bd. of Com'rs, 117 Fed. 82, M C. C. A, 
468, the third headnote reads : 

"Where the record Is such tbnt there Is or miày be a materlal Issue or mat- 
ter that may not hâve been ralsed, litigated, and deeided in the former ac- 
tion, the judgment thereln does not constltute an estoppel, unless by pleading 
or proof the party assertlng It establishes the fact that the issue, right, or 
matter in question was actually and necessarily litlgated and deterinined in 
the former action.". 

See, also. Empire S. N. Co. v. S. L. B. Co., 74 Fed. 864, 21 C. C. A. 
152. ' 

The right of the défendant to be heard in this case on bis new dé- 
fenses would seem to be implied from Johnson Co. v. Wharton, 152 
U. S. 252, 14 Sup. Ct. 608, 38 L. Ed. 429. The syllabus is as follows : 

"A judgment recovered in a Circuit Court of the United States in favor of 
the plaintifC by the owner of a patent right in an action agalnst a llcensee 
to reeover royalties on sales of the patented article, where the sole défense 
set up was that the articles manufactured and sold by the défendant were 
not covered by the patent, in which the amount recovered was not sufScient 
to permit a review by thls court, is a bar to an action in the same Circuit 
Court by the same plaintiff agalnst the same défendant to reeover like royal- 
ties on other like sales, where the same défense is set up, and no other, and 
the amount involved is sufflcient to authorize a review hère." 

In Fayerweather v. Ritch, 195 U. S., at page 299, 35 Sup. Ct, at 
page 64, 49 h. Ed. 193, the court said, speaking of estoppel by judg- 
ment: 

"But in order to make thls finallty rlghtful it should appear that the ques- 
tion was dlstlnctly put in Issue ; that the parties presented their évidence, 
or at least had an opportunity to présent it; and that the question was de- 
eided." 

It seems to this court reasonably clear that, while Gormly is 
bound by the former judgment as to ail questions actually raised 
in that case by the answer, he is not bound thereby so as to preclude 
him from presenting his new défenses hère; that the judgment is 
, only interlocutory ; and, second, Gormly was not directly, but only 
indirectly, interested, and his rights and interests were not repre- 
sented in that action. 

In pleading défenses, it was not sufficient to merely allège that 
the patent of Kinsey was void. It was necessary to set up antici- 
pation, prior use, want of patentable invention, etc., if relied on. 
See 3 Robinson on Patents, § 958. 

The final question is that of the invalidity of complainant's pat- 
ent because of the alleged new matters set up in the answer. 

Burr-wheels, in the ordinary circular knitting machine, caused to 
rotate by the meshing of their périphéries, having teeth, so called, 
with the needles, co-operate with the needles in various ways for 
différent purposes. The matters in question hère relate to such 
burr-wheels as hâve some of the spaces between the blades or wings 
thereof fîlled or blocked. The patent in suit is for what is known 
as a "cut-presser," and defendant's device is for a "backing" wheel. 
The évidence shows that the one cannot do the work of the other. 
When the blades are arranged upon the wheel, in order to knit 
différent patterns, it is necessary to hâve some of the spaces be- 
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tween thé blades paftly or whoUy filled. Formerly this was donc 
by running in solder or lead or some other métal in a molten state. 
It is obvious that when this was done the métal run in became 
fixed, as did the blades, ând that, when it was desired to knit a new 
pattern, it was necessary to use a new burr wheel. On the other 
hand, it is obvious that if the blades were removable or détachable 
from the wheel proper, and certain of the blades had a projection 
or cam on the side thereof, a,t the proper place, either made intégral 
with the blade, or made separately and attached by means of a 
rivet, and of such size or shape that such projection or cam would 
fill the space between the blades when in place, in the same way 
the métal run in would do, that différent patterns could be knit with 
the same burr-wheel, and without changing it, by merely changing 
the blades, or the location or number of blades, having such pro- 
jections or lugs. There were two old, well-known wheels — -the 
Kavanaugh and the Allardice. Thèse were well-known équivalents. 
Comparing the Kinsey patent in suit with the Kavanaugh, it is ob- 
vious from the évidence that the Kinsey patent shows the blocks 
applied to the blades of a Kavanaugh wheel. It is évident that the 
blade with the closing block or cam, so called, either soldered or 
riveted thereto, is the équivalent of the blade with the block or 
cam cast or wrought intégral therewith, so far as the questions hère 
are concerned. It would not be patentable invention to make such 
block or cam as a part of the blade, in place of soldering or rivet- 
ing it thereto. The Allardice and Kavanaugh wheels, each with 
the blocks riveted to the blades, are équivalents. In the case 
against Wright's Health Underwear Company (C. C.) 115 Fed. 
327, and 119 Fed. 921, 56 C. C. A. 451, it is évident from the opinions 
that the prior patent to one Swits Conde, No. 240,008, dated April 
12, 1881, failed to be held an anticipation of the Kinsey patent in 
question hère because it did not plainly show the closing blocks at- 
tached to the blades. The patent itself was in évidence, but not the 
Conde model burr of 1881, on file in the Patent Office at Washing- 
ton years before the Kinsey patent was applied for, showing the 
blocks or cams attached to, and forming a part of, the blades. Nor 
was the présent défense made, that the device covered by the Kin- 
sey patent was in public use in the Conde Mill at Oswego, N. Y., 
and at Amsterdam, N. Y., for years before that patent was applied 
for or granted. On the évidence, which is substantially uncontra- 
dicted and unquestioned, it is proved beyond a reasonable doubt, 
and in fact beyond any question, that the alleged invention of the 
Kinsey patent was on public exhibition and in prior use, in connec- 
tion with the Conde burr on exhibition in the Patent Office at Wash- 
ington, for years before the Kinsey patent was applied for or 
granted. The memory of witnesses alone is not relied on. They 
come supported by notes made at the time, which evidently do not 
falsify. The évidence shows that Kinsey, the patentée, was in and 
about the mill where this device, patented by him subsequently, was 
in use, long before he applied for his patent. He was acquainted 
with the Kavanaugh and Allardice wheels, and the application 
thereto of the device in question. He borrowed the invention of 
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others, so far as there was invention, which had been abandoned 
to the public. This court bas no doubt that had thèse défenses, 
supported by the évidence now adduced, been before the court in the 
Wright's Health Underwear Company Case, the décision there 
would bave been the other way. This court is not at ail inclined 
to differ from the décision of the court in that case on the défenses 
made and the évidence produced. In this case the court finds no 
évidence of a concocted story or "put-up" défense. 

The défendant is entitled to a decree dismissing the bill of com- 
plaint, with costs. 



AMERICAN WRITING MACH. CO. v. WAGNER TTPEWRITER 00. 

WAGNER TXPEWRITER OO. v. WYCKOFF, SEAMANS & BENEDICT. 

(Circuit Court, S. D. New York. March 10, 1905.) 

1. Patents— Infringement— Stop Mechanism fob Ttpewriting Machines. 

The Schulte patent, No. 4ô0,592, for an adjustable mechanism for mak- 
Ing eolumn stops on a typewriting macljine, claim 9, covers only the par- 
ticular mechanism disclosed. As so cbnstrued, heJd not infringed. 

2. Same. 

The Gathright patents. No. 436,619, claims 4 and 5, No. 452,268, claima 
6 and 8, each eovering mechanism for making coIumn stops on a type- 
writing machine, construed, and held not infringed. 

In Equity. Suits for infringement of letters patent No. 450,592, 
granted to John H. Schulte April 14, 1891, and letters patent Nos. 
436,619 and 452,268, granted respectively September 22, 1890, and 
May 12, 1891, to Josiah B. Gathright, ail relating to coIumn stop 
mechanism for typewriting machines. On final hearing. 

Henry D. Donnelly and Edmund Wetmore, for Wyckoff, Sea- 
mans & Benedict and American Writing Machine Company. 
Arthur v. Briesen, for Wagner Typewriter Company. 

WHEELER, District Judge. In the use of typewriters the writ- 
ing of short lines and other tabulating work was donc by stopping 
the carriage at the proper place for beginning it by hand. July 
22, 1886, John H. Schulte made application for a patent for mechan- 
ism to stop the carriage at desired places by moving the feed dog 
out of the toothed feed racks into a third rack, having teeth at long 
intervais to engage the dog and stop the carriage at the desired 
place; and January 15, 1889, Josiah B. Gathright made application 
for a patent for such mechanism, consisting of a bar hung in the 
machine in line with the feed racks, carrying adjustable stops to 
engage with a bar on the carriage as the feed racks should be lifted 
away from the dog. A patent was granted on this application, 
numbered 436,619, and dated September 22, 1890, among the claims 
of which are : 

"(4) The comblnation of stop-rod freely hung to the mar'ilne, a stop-Iug 
thereon, and a supplemental spacing-key hung in the machine and adapted 
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to move the sald stop-lug into the path of a portion of the feed-carrlage, and 
connection between tbe stop-rod and rack-bar, substantially as shown and 
described- 

"(5) In a typewriter, the combination of the usual letter-keys and one or 
more spacing-keys having mechanism In common for permittlng the carriage 
to move a definlte spaee at each stroke, and a supplemental spacing or skip- 
ping key fitted to permit the carriage to move any deslred number of sald 
spaces, aecordlng to adjustment, sald key provided with Independent mechan- 
ism for releasing the carriage from the detent, and mechanism for simultane- 
ously Interposlng an adjustable stop, substantially as shown and described." 

October 17, 1890, Gathright made another application for a patent 
for such mechanism by which the dog was lowered away from the 
feed racks, and a stop on the carriage was made to engage with 
adjustable stops on the nearly parallel push rod. 

April 14, 1891, a patent was granted on Schulte's application, ntim- 
bered 450,592, containing among other claims : 

"(9) In a typewriting machine, the combination, with the carriage, of an 
adjustable column-stop, a dog to engage the same, and a finger-pieee or key 
to actuate said dog, substantially as and for the purpose set forth." 

And May 13, 1891, patent No. 452,268 was granted on Gathright's 
second application, which contained, among other claims: 

"(6) The combination, in a typewriting machine having a carriage feed-rack, 
of a detent hung to engage the said rack, a rock-shaft journaled in bearings 
parallel with the feed-rack to be rocked In a direction transverse thereto, 
and having one arm communlcatlng with the sald detent to disengage It from 
the rack, and another arm or block to be rocked into the path of a flxture of 
the carriage, and a sklpping-key connected with the rock-shaft, substantially 
as described." 

"(8) The combination of a typewriting machine feed-rack, a rock-shaft near- 
ly parallel with the rack wholly independent of the ordinary feed rock-shaft, 
a lug upon one and stop-blocks adjustably secured upon the other, a detent 
for the rack, the rock-shaft having one arm to disengage the rack and detent, 
and another arm connected with a skipping-key, substantially as described." 

The first of thèse suits is brought against alleged infringement 
of this claim of the Schulte patent by the use of the tabulating 
mechanism of the Underwood machine, whereby the carriage is 
raised away from the feed mechanism, and stopped by the engage- 
ment of arms on the carriage with projections on the frame. 

The second is brought against alleged infringements of thèse 
claims of the two Gathright patents, whereby the carriage is raised 
away from the feed mechanism, and projecting arms are moved 
into engagement with adjustable stops on a notched bar hung in 
the machine. 

It seems quite obvions, without going more into détails of the 
contrivances, that claim 9 of the Schulte patent cannot be held 
valid to cover such différent mechanism as that of the Underwood 
machine unless the combination of any tabulating mechanism with 
the known parts of a typewriting machine would be so patentable 
as to cover ail other forms ; but such a combination with another 
machine was not new. The Schulte device opérâtes in its partic- 
tilar way to accomplish the stopping of the carriage of the type- 
writing machine at certain places ; the Underwood mechanism 
accomplishes a similar resuit in a différent way. Under such cir- 
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cumstances, the invçntions are not tlie samë, and a, patent for one 
would not cover both^ 

In the latter of th6se cases it is urged that, as the inventions and 
patents of Gathright are the first to place the tabulating mechanism 
away from the feed dog, his patents should cover ail such devices 
that include that feature of, ^yhich the defendant's structure is one. 
This one common feature does not, however, make ail combinations 
containing it the same. The patents will not cover the plan of 
tabulating in that way, but only the inventor's contrivances for 
carrying it out, and the defendant's means are so différent from 
that inventor's that the use of them does not appear to be any in- 
fringement of either of the claims of his patents hère involved. 
According to thèse views, the bill in each case must be dismissed. 

Bills dismissed. 



CORTELTOtJ et al. v. CHARLES ENBU JOHNSON & 00. 

BRODRICK COPYGRAPH CD. OF NEW JERSEY v. SAMB. 

(Circuit Court, S. D. New York. May 30, 1905.) 

1. Patents— CoiNDiTiOPiAL Salk of Patented Machine— Validitt ci? Re- 

BTBicïiON ON Use. 

It is compétent for tlie owner of a patent for a rotary neostyle, used 
for stencil duplication, to sell such machines under a license restriction 
that they shall be used only with paper and Ink made by the licensor, It 
belng necessary to the successful opération of the machine that such 
supplies shall be of a spécial kind and quality, and any use of the ma- 
chine with other supplies wlll constitute an infrlngement of the patent. 

2. Same— Notice of Condition. 

In such case a written contract of license embodylng such restrictions 
Is not necessary, but purchasOTs and users are bound by a notice thereof 
plaeed conspicuously on the machine itself. 

3. Same— Contbibutort ISfkingemënt. 

A défendant who, with knowledge that a patented machine Is sold sub- 
ject to a license restriction that It is to be used only with supplies made 
and sold by the licensor, Induces such llcensees to vîolate such restriction 
and Infringe the patent by buying and using with the machine supplies 
made by hlmself, is chargeable with contributory infringement. 

[Ed. Note. — Contributory Infringement of patents, see note to Edison 
Electrlé Light Co. v. Peninsular Llght, Power & Ileat Co., 43 C. C. A. 
485.] 

In Equity. 

This is a suit In equity brought in the flrst instance by Mary V. Cortelyou 
and another, admluistrators, etc., and Neostyle Company agalnst Charles Eneu 
Johnson & Ce, for the allegèd Infringement of letters patent No. 584,787, 
granted June 22, 1897, to Lowe and Cortelyou, covering the machine known 
as the "rotary neostyle." The administrators aforesaid, at the time the ac- 
tion was brought, owned the légal title to the patent, and the Neostyle Com- 
pany was licensed under that patent. The original bill was flled November 
15, 1902. Pebruary 28, 1903, the rights of the administrators were aequired 
by the Brodrlck Copygraph Company, and then was filed a bill in the nature 
of a supplemental bill bringlng in that concern as a party in interest. An 
answer has been filed to both bills, and the two causes hâve proceeded as 
one, under a stipulation to that effect. The license contract of the Neostyle 
Company is in évidence. The défendant Is not chargea with a direct Infringe- 
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ment of the patent in suit, elther by the. maklng, the using, or the selling 
of the patentée! machine. The défendant Is charged with contributory In- 
fringement, in that it has, It is alleged, procured the complainants' vendees 
to dlrectly infringe by the illégal use of the machine ; that is, by the use of 
the machine outside of the right and the scope of the authority conferred 
upou them. 

Samuel Owen Edmonds (Edmund Wetmore, of counsel), for 
complainants. 

Francis T. Chambers and Jefiferson Clark, for défendant. 

RAY, District Judge (after stating the facts). The patented 
rotary neostyle is sold under a license restriction, which restriction 
precludes the use thereof except with supplies (stencil paper, ink, 
etc.) manufactured and sold by the Neostyle Company. The charge 
is that the défendant has been making duplicating ink and selling 
the same to the complainants' vendees or licensees, with the intent 
that such ink shall be used on thèse' machines obtained of the com- 
plainants by such vendees or licensees in violation of the license 
restriction. It is charged that the défendant in fact procures such 
ink to be so used by such licensees. 

The rotary neostyle was the fîrst machine on the market adapted 
for rapid stencil duplication, and is the only duplicating machine of 
the rotary type ever marketed. Its use was commenced in 1899, 
and soon passed into the hands of the Neostyle Company. At that 
time the machines were sold without any restrictions as to their 
use. In a short time that plan of sale proved to be impracticable, 
because the excessive cost of selling left no profit. In fact, there 
was a loss. The machines were not being at ail times successfully 
used, because of the inferior supplies ofïered and furnished by out- 
siders to the users of the machine. It was also discovered that sev- 
eral improverhents on the machine were necessary to make it com- 
plète. If the machine was to prove a success, it was necessary that 
it be operated efficiently and economically, and, that this resuit 
might be attained, it was necessary that the machine should be 
used in the manner contemplated by the manufacturer. Its use in 
a différent manner, as with stencil paper adapted for a hand dupli- 
cator or with ink adapted for a printing press, would speedily bring 
the machine into disrepute. In October, 1899, it was discovered 
that the plan of selling the machine outright and without a license 
limitation was disastrous; money was being lost by the manufac- 
turers and sellers, and the machine was falling into disrepute be- 
cause of their failure to secure high-class work. This failure was 
due, in some degree at least, to the supplies used. It was deemed 
unwise to increase the price of the machine. The plan was then 
formed of selling the machine under a license restriction. The 
machine was improved, and placed in the hands of users at the price 
of $50, the same before charged ; but each machine, it is asserted, 
was sold under and with a license restriction forming a part of the 
contract of sale, and limiting the right of the purchaser to use the 
same. The purchaser, it is insisted, acquired the right to use the 
machine only in connection with the specially developed supplies 
of the Neostyle Company, its ink being one of thèse supplies. The 
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baseboard of the machine, a most conspicuous part of the mechan- 
ism, is black, and upon this, before the sale of the machine, was 
firmly affixed in a conspicuous place a white celluloïd plate, on 
which was and is inscribed, in black letters, the followingf: 

"License Agreement. 

"This machine Js sold by the Neostyle Co. and purchased by the user, with 
the express understanding that it Is llcensed to be used only with stencil paper 
axid ink (both of which are patented), made by the 

"Neostyle Company, 

"New York City." 

This license agreement was affixed to each and every machine 
sold subséquent to October 21, 1899. Each machine bore also the 
patent label, giving the date of the Lowe patent in suit. This tag 
read as follows : 

"Rotary Neostyle, U. S. Pats., July 9, 1895; Jan. 28, '96; June 22, '97. 
Made by Neostyle Oo., New York." 

This plate, giving the patents, etc., was of métal about 2J^ inches 
long and 1% inches wide, and the letters named were placed thereon 
in raised gilt. 

The supplies for this machine are duplicating ink and stencil 
paper. The manager of the Neostyle Company says that the Com- 
pany expended large sums of money in bringing thèse supplies to 
the highest possible standard, and that they employed at great ex- 
pense expert chemists, and expended months of labor and thought, 
to perfect an ink that'would give satisfaction in any température 
and climate, and permit the user to secure the best possible results 
under ail climatic conditions. The président of the company says 
that much time and labor and expérience were thrown into experi- 
ments on the ink to be used on the machine, as well as in the re- 
construction of the machine itself. He says that chemists and ink 
manufacturers were employed to secure an ink that would give the 
highest and best results. He says that the use of satisfactory ink 
on the machine means more than the production of perfect prints ; 
that the ink must dry readily, and not act to destroy the stencil. 
He says that other inks were found to destroy the stencils. It 
must be conceded that the success of the machine would dépend 
largely upon the quality of the work donc, and that the quality of 
the work done would dépend largely upon the quality of the sup- 
plies used. In short, it appears that the complainants, having lost 
large sums of money, and being in danger of having the machine 
brought into disrepute so that it would be worthless, expended 
large sums of money in improving the machine and other large 
sums of money in producing first-class supplies, and that then, to 
make the venture a success and insure a proper working of the 
machine and good results, they attached to each machine, before 
selling the same, the license agreement before quoted, and to which 
attention bas been called. The évidence shows that good results 
came from this plan. The testimony shows that this plan of sell- 
ing and using and operating bas been bénéficiai both to the Com- 
pany and the purchaser and user of the machine. It has resulted 
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in profits to the company, and the highest resuit in quality of work 
has been attained. It is also shown that the ink used under this 
plan has saved from 30 to 40 par cent, of what would otherwise be 
the initial cost of Ihe machine. The évidence is that the présent 
selHng price of the rotary neostyle machine is $50, but that its cost 
to the manufacturer is about $64. The évidence shows, therefore, 
that the manufacturer or complainants put into the hands of the 
purchaser or licensee, whichever we call him, a machine costing 
$64, at a cost to him of $50, but with the agreement attached, speci- 
fied heretofore as the "license agreement," that the purchaser or 
licensee shall only use the machine with the supplies made and sold 
by the complainants. The évidence shows also that the user of 
the machines, operating them with the supplies made and furnished 
by the complainants, may receive or get back the price paid for it 
in about three weeks. The évidence shows that the cost of pro- 
ducing 1,000 typewritten copies of a writing, letter size, on the 
rotary neostyle, is about 33 cents. The cost of 1,000 copies of the 
same produced on a printing press is about $3. O'ther benefits de- 
rived might be named and specified, but it is unnecessary. There 
is a sufficient considération to the buyer of the machine, or licensee, 
for the license agreement. The price charged by the company for 
duplicating ink is fair and reasonable. In selling the machines with 
this license agreement attached in the manner described, there is 
no fraud, deceit, or imposition. After some of thèse machines were 
sold with the license agreement attached, it was discovered by the 
complainants that some of them were not doing satisfactory work. 
On investigation it was found that some of the purchasers and users 
of thèse machines had violated the license agreement and were pur- 
chasing and using other ink, either of the défendant, or of parties 
who were selling the defendant's ink. The defendant's ink is in- 
ferior to that of the complainants for use upon the rotary neostyle. 
It is shown that the défendant itself is a party to this violation of 
the license agreement. The complainants contend that this license 
restriction and agreement is valid and binding upon the purchasers 
and users of the rotary neostyle, and that the use of inks made and 
sold by others is a violation of the license agreement and an in- 
fringement, and that ail persons who make and sell, or who sell 
to the purchasers and users of the rotary neostyle, ink made by 
parties other than complainants, are contributory infringers. The 
défendant dénies infringement, and dénies the validity of the license 
agreement hereinbefore set out in full. 

We start hère with the proposition that the complainants hâve 
a valid patent, and, so far as this case is concerned, the exclusive 
right thereto, and to the invention covered thereby — to keep, lock 
up, hide, use, or sell. They may use it themselves and refuse the 
privilège to any one else. It is theirs, like the dollar of the one who 
has earned it, and they hâve the exclusive right to it; the right, 
as has the owner of the dollar, to throw it in the océan or to bury 
••t in the earth ; the right to put at interest, or to let it lie idle and 
wholly unproductive. This right in the owner of a patent continues 
during the life of the patent. When it dies the invention becomes 
138 F.— 8 
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public property. This isthe policy of the law. Its wisâoni has 
been demonstrated by a century of expérience, which has seen the 
inventive faculties and genius of our people developed to a tnarvel- 
ous extent. We lead the world in invention. The purpose of the 
law is monopoly for a limited time for the protection and encour- 
agement of the inventor, as well as of others of a mechanical and 
inventive turn. 

In Bernent v. National Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747, 
46 L. Ed. 1058, it is said in the syllabus : 

"The objeet of the patent laws Is monopoly, and the rnle Is, wlth few 
exceptions, that any conditions which are not in thelr very . nature illégal 
with regard to this kind of property, imposed by the patentée, and agreed 
to by the licensee for the right to manufacture or use or sell the article, wlll 
be upheld by the courts; and the fact that the conditions in the contracts 
keep up the monopoly does not render them illégal. The prohibition was a 
reasonable prohibition for the défendant, who would thus be excluded from 
making such harrows as were made by others, who were engaged in manufac- 
turing and selling other machines under other patents ; but it would be un- 
reasonable to so construe the provision as to prevent the défendant from 
using any letters patent legally obtained by It and not Infringing patents 
owned by others." ■ 

The same language is found in the opinion at page 91 of 186 U. S., 
page 755 of 22 Sup. Ct. (46 L,. Ed. 1058). In that case the court 
cites with approval the language of Judge Nelson in Wilson v. 
Rousseau, 4 How. (U. S.) 646, 674, 11 L. Ed. 1141, 1153, viz. : 

"The law has thus impressed upon it ail the quallties and characteristics 
of property for the speclfled period, and has enabled hlm to hold and deal with 
it the same as in the case of any other description of property belonging to 
him, and on his death it passes, with bis Personal estate, to his légal repré- 
sentatives, and becomes part of the assets." 

And aiso the language of Mr. Ghief Justice Marshall in Grant v. 
Raymond, 6 Pet. 218, 241, 8 h. Ed. 376, 384, viz. : 

"To promote the progress of useful arts is the interest and policy of every 
enllghtened governinent. It entered into the views of the framers of our 
Constitution, and the power 'to promote the progress of science and useful 
arts, by securing for limited times to authors and inventors, the exclusive 
right to their respective writings and discoveries,' is among those expressly 
glven to Congress." 

The court, in Bernent v. National Harrow Co., at page 90 of 186 
U. S., page 755 of 23 Sup. Ct. (46 L. Ed. 1058), also says: 

'^In Heaton-Peninsular Company v. Eurêka Specialty Company, 47 U. S. 
App. 146, 160 [77 Fed. 288,: 25 G. C. A. 267, 33 U R. A. 728], It is stated re- 
garding a patentée : 'If he see fit, he may reserve to himself the exclusive 
use of his invention or discovery. If he will ncither use his device nor per- 
riiit others to use it, he has but suppressed his own. That the grant is made 
upon the reasonable expeetation that he will either put his invention to prac- 
tical use, or permit others to avail themselves of it upon reasonable terms, 
is doubtless true. This expeetation is based alone upon the supposition that 
the patentee's interest will induce him to use, or let others use, his invention. 
The public has retained no other security to enforce such expectations. A 
suppression can endure but for the life of the patent, and the disclosure he 
has made will euable ail to enjoy the fruit of his genius. His title is exclu- 
sive, and so clearly within the constitutional provisions in respect of private 
property that he is neither bound to use his discovery himself nor permit 
others to use it. The dictum fOund in Hoe v. Knap [C. C] 17 Fed. 204, Is 
not supported by reason or aùthority.'" 
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The next proposition is that the owers of the patent mày wholly 
control not only the making and selling of the machine, made under 
and in accordance with the patent, but the use of same by others, 
provided that the conditions or Hmitations or restrictions imposed 
are not in their very nature illégal under the provisions of some 
national law, or illégal and in violation of some law duly enacted 
by a State in the exercise of its police povi^er ; as to which last prop- 
osition, see Missouri, etc., v. Bell Téléphone Co. (C. C.) 23 Fed. 
539; State ex rel., etc., v. Del., etc., Co. (C. C.) 47 Fed. 633; and 
D. & A. Co. V. Delaware, etc., 50 Fed. 677, 2 C. C. A. 1, 3 U. S. App. 
30. See, also, Button Fastener Case, 77 Fed. 292, 293, 25 C. C. A. 
267, 35 L. R. A. 728. The main proposition just stated is settled 
and determined in Bernent v. National Harrow Co., supra, as fully 
appears from the language quoted. It follows that the owner of 
the patent may sell a limited interest in the machine made by such 
owner, or limit the uses to which such machine may be put and 
provide that it shall not be used by the purchaser or licensee to man- 
ufacture cei^tain specified articles or descriptions of goods. It is 
not probable, nor is it necessary to hold, that the owner of a patent 
can compel the owner (having a limited ownership) or licensee to 
use — that is, operate — a patented machine or article or device; 
but if the license is to use it in a particular way and for a particular 
purpose, or with particular and specified materials, and no other, 
and the limitations and conditions imposed violate no law and in- 
volve no such violation, it cannot be doubted that the licensee (or 
limited owner, if he be such) may be restrained or enjoined from 
using it in some other way, or for some other purpose, or with some 
other materials. It seems to this court that this doctrine is too 
firmly established to be seriously questioned. Indeed the right to 
enjoin and the necessity for enjoining a violation of such a restrictive 
agreement as to the use of the machine or device, or of the license, 
as that is the better term to describe the situation, would seem to 
be the necessary and the only adéquate remedy if courts would main- 
tain and enforce the rights of ownership possessed by the patentée 
or his assignée as by the décisions of the Suprême Court they are de- 
clared to be. Heaton-Peninsular Button Fastener Co. v. Eurêka 
Specialty Co. et al., 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728 ; 
Tubular Rivet & Stud Co. v. O'Brien et al. (C. C.) 93 Fed. 200 ; 
Cortelyou v. Lowe, 111 Fed. 1005, 49 C. C. A. 671; Brodrick Copy- 
graph Co. of New Jersey et al. v. Roper (C. C.) 124 Fed. 1019. 

The Button Fastener Case, supra, lias been frequently cited and 
approved in more than one circuit. It Vv^as cited in Cortelyou et al. 
V. LvOwe, supra (Second Circuit C. C. A.), and of it the court, per 
curiam, said: 

"This cause cornes hère on appeal from an order grantlng prelimlnary in- 
junction. The case upon which the order was granted is in its facts prac- 
tically identical with the one whieh was before the Circuit Court of Appeals 
of the Sixth Circuit in Heaton-Peninsular Button Fastener Co. v. Eurêka 
Specialty Co., 25 C. C. A. 267, 77 Fed. 288, 35 L. R. A. 728. We fully agrée 
with the opinion of the court In that case, and think the décision should con- 
trol the case at bar." 
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It îs followed and approved in Tubular R. & S. Co. v. O'Brien, 
supra (Lowell, D. J.), and in Brodrick C. Co. of N. J. et al. v. Roper, 
supra (Brown, D. J.), and seems to be recognized as the law of the 
First Circuit. 

In Heaton-Peninsular Button Fastener Co. v. Eurêka Specialty 
Co., supra, which must be accepted as correctly declaring the law 
for the Second Circuit, the syllabus is as follows : 

"1. Patents — Conditional Sale of Patented Machines — Public Pollcy — In- 
fringement. It is compétent for the owner of a patent for a machine for 
fastening buttons to shoes with metallle fasteners to sell sueh machines sub- 
ject to a condition that they shall be used only wlth fasteners manuf actured 
by the seller, title to revert on breach of the condition. Even though the 
fasteners are not patented, and the resuit of the restriction is to give the 
ovvners of the machine patent a monopoly of their manufacture and sale, 
this does not make the condition void as In restraint of trade or against public 
I)olicy. A purchaser of the machine would be, in efCect, a mère licensee, and 
the use of It by him contrary to the condition would be, not only a breach of 
contract, but a violation of the monopoly, for which an injunction suit would 
lie. [C. C] 65 Fed. 619, reversed. State of Missouri v. Bell Tel. Co. [C. C] 
23 Fed. 539 ; State v. Delaware & A. Tel. & Tel. Co. [0. 0.] 47 Fed. 633 ; Id., 
2 C. O. A. 1, 50 Fed. 677— dlstinguished. 

"2. Same — Notice of Condition. In such case It is immaterial that the pat- 
ent owner sells the machines through jobbers, and not directly to users, 
where the machines each bear a conspicuous métal label with the condition 
of the sale inscribed thereon, and both the jobbers and their vendees hâve 
notice thereof. 

"3. Same — Contributory Infringement. Where machines for fastening on 
buttons are sold by the patentée upon the condition that only the staples man- 
ufaetured by such patentée (which are not patented) shall be used therein, 
the manufacture and sale by another party, to the users of such machines, 
of Staples which are intended to and can only be used therein, Is a contribu- 
tory Infringement, and will be enjoined. [C. C] 65 Fed. 619, reversed. Mor- 
gan Envelope Co. v. Albany Perforated Wrapping Paper Co., 14 Sup. Ct. 627, 
152 U. S. 425 [38 L. Ed. 500], dlstinguished." 

In that case the questions involved hère are exhaustively and in- 
telligently discussed. 

In Tubular Rivet & Stud Co. v. O'Brien, supra, the syllabus is as 
follows : 

"1. Patents — Infringement — Violation of Iiicense. Where the owner of a 
patent on a machine for setting laclng studs licenses the use thereof on con- 
dition that the licensee shall only use studs nianufactured by the licensor, 
sueh studs not being patented, it is an Infringement for the licensee to use 
the machine for sotting studs obtained from others in violation of the license. 

"2. Same — Contributory Infringement. In such case, a third person who 
sells to the licensee studs of bis own manufacture, knowing that they are to 
be used in the patented machine in violation of the terms of the license, 
and intendlng that they shall be so used, is guilty of contributory Infringe- 
ment, and will be enjoined." 

When the maker and vender of the rotary neostyle parted with 
it, with the license restriction thereon, conspicuously made a part 
thereof, it was notice of the restriction ; notice that a license only 
was being granted ; a limited and restricted ownership or interest 
in the patented machine only was being conferred. 

In the Button Fastener Case, supra, at page 290 of 77 Fed., page 
269 of 25 C. C. A. (35 L. R. A. 728), it is said : 

"In View of the conspicuous character of both the machine and the notice 
permanently afflxed thereon, every one buying must be conclusively presumed 
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to hâve notice that the owners of the patents Intended by the Inscription on 
the machine to grant only a restricted license for its use. and it la difficult 
to see wby such purchaser Is not to be regarded as acquiriug and accepting 
the structure subject to this restriction. The buyer of the machine undoubt- 
edly obtains the title to the materials embodying the invention, subject to 
a reverter in case of violation of the conditions of the sale. But, as to the 
rlght to use the Invention, he is obvlously a mère licensee, havlng no interest 
in the monopoly granted by the letters patent. A license opérâtes only as 
a waiver of the monopoly as to the licensee, 'and estops the licensor from ex- 
ercising Its prohibitory powers In dérogation of the privilèges conferred by 
him upon the licensee.' Rob. Pat. §§ 806-808. It bas been said that the sole 
matter conveyed in a license is the right not to be sued. Hawlis v. Swett, 
4 Hun, 146. A licensee is one who is not the owner of an interest in the 
patent, but vcho bas, by contract, acquired a right to make or use or sell 
machines embodying the invention. Gayler v. Wilder, 10 How. 477 [13 L. 
Ed. 504] ; Oliver v. Chemical Works, 109 D. S. 75, 3 Sup. Ct. 61 [27 L. Ed. 
862] ; Rob. Pat. §§ C06-608. Ail aliénations of a mère right to use the inven- 
tion operate only as licenses. It must follow, therefore, that the purchaser 
of one of complalnant's machines subject to a restricted use takes the struc- 
ture with a license to use the invention only wlth staples made by the pat- 
entée. That the complainant sells the machine through jobbers, and not 
dlrectly to those who buy for use, is Immaterial, under the facts stated on 
the face of the blll. The jobber buys and sells subject to the restriction, 
and both bave notice of the conditlonal character of the sale and of the re- 
striction on the use. Supply Co. v. BuUard, 17 Blatchf. 160, Fed. Cas. No. 
294 ; Cotton Tie Co. v. Simmons, 106 U. S. 89, 1 Sup. Ct. 52 [27 L. Ed. 79]. 
That the buyer enters into an implied agreement that he will not use the 
machine contrary to the terms of bis license, and that there is in the agree- 
ment a provision for a reverter of the title to the structure, may operate to 
give the patentée a reniedy under gênerai principles of law, as for damages 
for a breach of contract, or for recovery of the machine. It may be that a 
suit for a breaeh of contract would not be a suit depending on the patent 
lavys, and would therefore be cognizable by the state courts, as Intimated in 
Hartell v. Tilghman, 99 U. S. 547 [25 L. Ed. 357], and White v. Rankln, 144 
U. S. 628, 12 Sup. Ct. 768 [36 L. Ed. 569]. The remedy of complainant may 
be a double one ; for llability may rest elther upon the brokeu contract, or 
for the tortious use of the invention. Rob. Pat |§ 1225-1250, and notes. 
If a patentée may lawfully make and sell machines embodying his invention, 
and restriet the use of the invention in respect of territory, or tlme or busi- 
ness, or purposes to which It may be put, or matériel to be used in con- 
junctlon therewith, it would seem very obvious that the effect of the restric- 
tions and limitations on the use would operate to prevent the machine from 
passing, as In the case of an unconditional sale, beyond the monopoly of the 
patent. The control reserved by the patentée as to the use of the machine 
has fhe effect of contlnuing It within the prohibition of the monopoly. The 
license deflnes the boundaries of a lawful use, and estops the licensor from 
the assertion of his monopoly contrary to its terms. On the other hand, a 
use prohiblted by the license is a use In défiance of the monopoly reserved 
by the patentée, and necessarily an unlawful invasion of the rights secured 
to him by his patent. The license would be no défense to a suit for infringe- 
ment by a use in excess of its terms. The patentée has the exclusive right of 
use, except in so far as he has parted with it by his license. The essence of 
the monopoly conferred by the grant of letters patent is the exclusive right 
to use the invention or discovery described In the patent. This exclusive 
right of use is a true and absolute monopoly, and is granted in dérogation 
of the common right, and this right to monopolize the use of the Invention 
or discovery is the substantial property right conferred by law, ànd which the 
public is under obligation to respect and protect." 

In the case at bar, the complainants having expended time, skill, 
and money to make this rotary neostyle a success, and being the 
owner of the patent under which it was made and of the machine 
when made, they were at perfect liberty, sa long as they violated 
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no positive law, to place it in the hands of users or others; under 
such conditions, limitations, and restrictions as they saw fit to im- 
pose. They had the rîghttô impose such conditions, restrictions, 
and limitations as in their judgment would secure ihe commercial 
success of the machine. To secure such success, it was necessary 
to provide supplies, such as ink, etc., of a particular kind and quality. 
This they did, and they stood ready to furnish thèse supplies. The 
person taking it received it, and, if he used it, used it subject to 
thèse conditions and limitations, and was bound to observe them. 
He agreed to use thèse supplies and no other on this machine, and 
he vi^as bound to observe his agreement. If it is contended that 
there was no written contract with the restrictive license agreement 
contained therein, the answer is that nothing of the kind was neces- 
sary. The machine could be seen, wâs seen, and the notice was 
a conspicuous part thereoî, would hâve been seen, must hâve been 
seen, had the person receiving it looked. He was bound to look. 
If he did not, or was prevented by accident or any act of the com- 
plainants from seeing the machine, it was his duty to return it on 
discovering the agreement attached thereto. 

The purchaser of personal property, with certain exceptions, such 
as articles for food, etc., takes it subject to ail defects plainly ob- 
servable. He is bound to look, to exercise his sensés. The seller 
has the right to believe he will look and exercise his sensés, and 
that he has when he accepts the property. Not so, however, as to 
hidden defects known to the seller, and not so when the seller mis- 
leads or so distracts the attention of the purchaser as to prevent his 
seeing. In putting thèse machines upon the market, the complain- 
ants hâve made the license agreement as conspicuous as the ma- 
chine itself. The label itself is white, with black letters; the ma- 
chine black. There was no fraud or deceit. The takers and users 
of the machines were and are bound by the license restriction 
placed thereon. A patent ipay be infringed in either of three ways ; 
by the unlawful making, or by the unlawful selling, or by the un- 
lawful using of a patented invention. This is elementary. 3 
Robinson on Patents, § 890; Goodyear Shoe Machinery Co. v. 
Jackson, 112 Fed. 148, 50 C. C. A. 159, 55 L. R. A. 692. If, then, 
the owner of the patent has given to another the right to use one 
of the machines made under the patent in a particular way only, or 
with supplies necessary to its use of a particular character or make 
only, the use of it in any other way, or with any other supplies or 
materials necessary to its opération, is necessarily a violation of the 
agreement, limitation, or license, and therefore unlawful. The 
word "unlawful" in this connection does not imply a criminal use 
of the machine or device, but a violation of the contract or agree- 
ment underl^which same is held and used. It follows that, by 
knowingly using a rotary néostyle made under this patent in ques- 
tion with ink other than that made and furnishèd by the Néostyle 
Company, the user violâtes the agreement and becomes a wrong- 
doer, and is "unlawfully using" the patented invention, and is 
therefore an infringer of the patent. It is not a breach of contract 
simply, but an unlawful and an unauthorized use of the patented. 
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invention. The cases cited, especially the Buttôn Fastener Case 
(77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728), fully sustain thèse 
statements. See, also, 2 Robinson on Patents, § 812, where it is 
said : 

"In the absence of express restrictions in the license, this right of use is 
unlimited as to place, quantity, and method, and may be continued during 
the term for whieh the patent has been granted, althougb the use must be 
conflned to the précise invention covered by the patent of the licensor. Ex- 
press restrictions as to place, time, quantity, or mode of use are blnding on 
the llcensee, and render ail use contrary to such restrictions an infringement 
of the patent. A license to use within a certain district only, or at a cer- 
tain shop, or on a certain Une of railway, gives no authority to thp licensee 
or his vendees to employ the invention in another district, or at a différent 
shop, or on a new or an extended Une of railway. A license to use a speci- 
fled number of the patented articles, or to use the patented process for the 
production of a certain quantity of its results, does not empower the licensee 
to use a greater number or produce a greater quantity, even though he is 
willlng to pay the licensor additional royalties or license fées in proportion 
to the inerease of his use of the invention. A license to use for a given 
purpose only, or in a particular manner, or for a period less than the dura- 
tion of the patent, binds the licensee with equal strictness, and makes him 
liable as an infringer for any excess of use beyond what is distinctly con- 
ferred upon bim." 

We are thus brought to the question of contributory infringe- 
ment. It would seem clear that "contributory infringement" ought 
to include and does include more than "the intentional aiding of 
one person by another in the unlawful making or selling or using 
of the patented invention." In Goodyear Shoe Machinery Co. v. 
Jackson et al., 112 Fed. 146-148, 50 C. C. A. 159, 55 L. R. A. 692, 
this is the définition given. It is also stated, "The essence of con- 
tributory infringement lies in concerting or planning with others in 
an unlawful invasion of the patentee's rights." The syllabus reads : 

"1. Patents — Contributory Infringement. The essence of contributory in- 
fringement of a patent lies in concerting or planning with others in an im- 
lawful invasion of the patentee's rights, vehich is usually done by making or 
selling a part of the patented invention with the intent and purpose of aid- 
;ng another in its sale or use. Contributory infringement eannot be predl- 
cated of the rebuilding or replacing of parts o£ a patented machine by a pur- 
chaser for his own use." 

See, also, Thomson-Houston Electric Co. v. Kelsey Electric R. 
S. Co. (C. C.) 72 Fed. 1016, 1017. 

If A., for his own gain or émolument or advantage, or for the 
gain or advantage of some other person, induces B., licensee of a 
valid patent, to violate the terms of the license and use the patented 
device in a manner or for a purpose that makes B. an infringer, he 
should be held guilty of contributory infringement. In such case 
A. dees not aid the infringer in doing the wrongful act (in the strict 
sensé), but he does induce him to commit it. But it is not neces- 
sary to go beyond the decided cases in determining the question 
now before the court. 

In Thomson-Houston Electric Co. v. Kelsey Electric Railway 
Specialty Co. et al., 75 Fed. 1005, 23 C. C. A. 1, the court held: 

"1. Patents — Contributory Infringement. An injunction on the ground of 
■contributory infringement may be granted against one who, by his advertise- 
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ments and course of business, shows a wllllngness to co-operate with any 
tnfringer who may présent hlmself, by making and selling to him a devlce 
or élément of a patented combination, to be used in connection with other 
parts obtalned from a diflferent source. Wallace, Circuit Judge, dissenting." 

In Tubular Rivet & Stud Co. v. O'Brien (C. C.) 93 Fed. 200, the 
complainant was the owner of patents for setting lacing studs, 
which patents were embodied in machines made by it. Thèse ma- 
chines were licensed by the complainant by a written lease, which 
provided that the licensees should use in the machines only those 
studs manufactured by the complainant, and that upon a violation 
of any of the conditions of the lease the right to the further use of 
the machine by the licensees should be forfeited, and the complain- 
ant might take possession thereof. The défendant was selling and 
oflfering for sale to those licensees studs of their own manufacture, 
knowing that same were to be used in the licensed machines and in 
violation of the provisions of the lease, and intended that the studs 
should be so used. It was alleged, and for the purposes of the case 
was conceded, that the défendant had induced and persuaded, and 
was inducing and persuading, the licensees to violate the lease and 
infringe the patent. It was held that this constituted contributory 
infringement, and the acts alleged were enjoined. The syllabus of 
the case has been quoted already. 

In Heaton-Peninsular Button Fastener Co. v. Eurêka Specialty 
Co. et al., 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728, the syllabus 
of which has been quoted already, there was no written lease. The 
machines were sold on condition, which condition was attached to 
the machine substantially in the same manner as is the condition 
attached to the rotary neostyle in the case at bar. That case was 
decided on a demurrer to the bill, and the allégation was that no 
machines had ever been sold except upon condition, and that there 
was attached to each machine a conspicuous métal plate on 
which was plainly expressed a restriction upon the use of the ma- 
chine, to the effect that the machine was sold and purchased "to 
usé only with fasteners" made by the complainant, or the Peninsu- 
lar Novelty Company, predecessors in title to the patents embodied 
in the machine, and that title should revert at once upon any vio- 
lation of this restriction. It was alleged that the users had fuU 
notice of such restriction and purchased the same subject thereto. 
It was further alleged that the défendants in that case, with full 
knowledge of the restriction, were making and selling staples 
adapted only to use with those machines, and that they were guilty 
of contributory infringement, because such staples so made and sold 
by them were adapted for use in those machines only, and were 
made and sold with intent that they should be used in violation of 
the restriction placed upon the use of the machines aforesaid. It 
was further alleged that the défendants had persuaded and induced 
the licensees of said machines to purchase and use the staples made 
by the défendants on such machines, and to thus knowingly and 
continuously violate the restriction. It was charged that the de- 
fendants were guilty of contributory infringement because they in- 
duced others to use the machine in excess of the license and fur- 



COETELYOU V. CHARLES ENEU JOHNSON & CO. 121 

nished the means to enable the licensees to so wrongfuUy use the 
machines. 

It will be noted that in the case last mentioned there was no lease, 
and that the restriction placed upon the use of the machine was in 
substance and effect the same as employed by the complainant in 
the case now before the court. In that case there was a provision 
that title to the machine should revert to the seller on a violation 
of the restriction. The court held, however, that title to the ma- 
chine did not pass, and that the person taking and using the machine 
with that limitation thereon held, not as owner, but as licensee. 
What the court said in that case on that subject has been quoted al- 
ready. In the judgment of this court it is entirely immaterial that 
there was not a written lease or a provision that title should revert 
in case of a violation of the license condition attached to the ma- 
chine. The restrictive agreement in the case now before the court 
was upon the machine, and must hâve been seen and read by the li- 
censee, and, as he kept the machine, it imposed the obligation upon 
him to comply with the condition, and by not returning it he as- 
sented to such condition and limitation, and became bound thereby. 

In Cortelyou v. Lowe, 111 Fed. 1005, 49 C. C. A. 671, and Brod- 
rick Copygraph Co. of N. J. et al. v. Roper (C. C.) 134 Fed. 1019, 
while the facts are not stated, it is understood by the court, and was 
conceded in substance, that the facts were substantially the same as 
in the case now before the court. Those cases were decided on mo- 
tions for preliminary injunction. This case, on substantially the 
same facts and involving the same légal questions, is being heard 
upon the merits. 

In this case it is satisfactorily established by the évidence that 
the défendant not only supplies the ink for use upon the rotary 
neostyle made and sold by the complainants under the license agree- 
ment before mentioned, which ink is used by the licensees in in- 
fringing the patent by violating such agreement, but induces and 
pjrocures such infringement — that is, the use of such ink by such 
licensees — by means of misstatements and misrepresentations as 
to the character and légal eiïect of the authority conferred upon the 
licensee. It appears that the attention of the complainants was 
brought to the fact that one of the rotary neostyles disposed of by 
it under such license agreement was not turning out satisfactory 
work. A représentative of the Neostyle Company examined into 
the matter, and found that the licensee had and was using ink, 
made by and bearing the defendant's label, similar to the ink made 
by the Neostyle Company. This ink made by the défendant and 
sold by it was put up in one-pound cans, and bore the inscription 
"Rotary Neostyle." It further appears that the licensee had or- 
dered ink made by the Neostyle Company, but the order had been 
fiUed with ink made by the défendant. It appears that the repré- 
sentative of the défendant was making efforts to sell defendant's 
ink for use upon the rotary neostyle made and licensed by the com- 
plainants' Company, and this agent or représentative of the défend- 
ant insisted that it was ail right to use upon that machine the ink 
made by the défendant, notwithstanding the license restrictions on 



122 -..138 FBDEEAL REPOBTBR. 

the machine. Even were it true that in this particular instance, ta 
which attention has just been called, the licensee did not intend to 
violate the license agreement and violated same unknowingly, such 
fact does not relieve such licensee from the charge of infringement. 
In fact, such licensee ^Vas infringing. In fact, it was violating the 
license agreement. Hère was infringement, and the défendant is 
guilty of contributory infringement, because it knowingly, inten- 
tionally, and willfully induced the licensee to use ink made by it, 
the défendant, instead of ink made by the complainant company. 
And the défendant did this with knowledge of the license restriction. 
Some of thèse facts are inferred, and must be inferred, from other 
facts clearly proved by: positive testimony. In fact, the défendant 
has not only knowingly and willfully and'intentionally, for its own 
gain and profit, induced the licensee to violate the license agree- 
ment and thus infringe, but it has palmed ofï upon such licensee 
goods of its own manufacture and production in place of goods made 
by the complainant company. It would appear from the évidence 
that the. défendant is not only guilty of contributory infringement, 
but of unfair compétition in trade. Such methods ought not to be 
sanctioned. Such acts ought to be enjoined. The défendant com- 
pany claims, in substance, that it did not know what the words 
"Rotary Neostyle" meant. Défendant company insists it did not 
know the rotary neostyle was patented and placed in the hands of 
users under the agreement mentioned. Under ail the proof in the 
case, this court cannot assent to this proposition, It is évident that 
the défendant knew of the rotary neostyle, knew the rights of its 
makers and sellers, knew of its great utility, and, from ail the proof, 
the court is satisfied itknew it was a patented machine or device. 
The défendant made its ink for and labeled it as ink for a rotary 
neostyle. Upon the ink madê and sold by the complainant com- 
pany was the following notice, viz. : 

"Notice to rotary neostyle users, The rotary neostyle is spld wlth a proper 
license restriction governing the use of stencil paper, ink and other supplies, 
and is so marked, thus Ipsuring to the purchaser absolute protection against 
infringing and spurious imitations whiçh may be ofCered. The sole légal 
right to make and sell supplies fçr use on said rotary neostyle is vested in us, 
and care should be taken to sëe that said supplies when purchased are plainly 
marked with our name as makers. Neostyle Company, New York City, XJ. 
S. A„ 30 Reade Street." 

This court finds that the défendant had actual notice or is charge- 
able .with notice of the license agreement, and furnished ink of its 
manufacture to one or more of the licensees of the complainants with 
knowledge of such license agreement, and intending to induce such 
licensee or licensees to violate the same, and that the acts of the 
défendant in this regard were for its own pecuniary benefit. 

On tliesubject of what constitutes contributory infringement, at- 
tention is called to a note to Edison Electric L. Co. v. Peninsular 
Light, P. & H, Co,, 101 Fed, 831, 43 C. Ç. A. 485, 489. 

The défendant has the right to make ink and to sell ink, and to 
make and sell the same kind of ink it sold or caused to be sold to 
the licensee or îicensees of the complainants, but it has no right. 
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directly or indirectly, to dispose of same with intent or purpose that 
it shall reach the hands of the users of the rotary neostyle. See 
Biillock Electric & Mfg. Co. v. Westinghouse Electric & Mfg. Co., 
1,89 Eed. 105, 63 C. C. A. 607. 

In Loew Filter Co. et al. v. German-American Filter Co. of New 
York, lOr Fed. 949, 47 C. C. A. 94, it was held that: 

"One who manufactures and sells an article adapted to and Intended for 
no other use than that of practicing a patented process contrlbutes to the 
infringement by the users, and stands on the same ground as to liabllity." 

The proof in the case now before the court does not show that 
the ink made by the défendant is only adapted to and intended 
for use upon the rotary neostyles. For aught that appears, it may 
be used for other purposes and in other places. This court cannot 
enjoin the défendant from making and selling its ink, but it can 
enjoin, and ought to enjoin, the défendant from infringing or pro- 
curing the infringement of the Lowe patent in question hère by pro- 
curing licensees thereunder to violate the conditions imposed by the 
license agreement attached to the patented machines. The injunc- 
tion should run against the doing of this or the commission of any 
acts that would procure such a violation. 

The court has given careful attention to Morgan Envelope Co. v. 
Albany Perforated Wrapping Paper Company, 152 U. S. 425, 14 
Sup. Ct. 627, 38 L. Ed. 500, and finds nothing therein in any way in- 
consistent with the conclusions hère reached. 

The complainants are entitled to a decree for an injunction as 
prayed and for an accounting. The decree, if not agreed upon, may 
be settled before me at Binghamton, N. Y., June 13, 1905. 
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SAME V. ORANGE COUNTÏ MILK ASS'N. 

(Circuit Court, S. D. Kew ïorb. May 26, 1905.) 

Patents— Infringement— Mile Cans. 

The Haigh patent, No. 607,433, for a milk can, the essentlal features 
of which are in the construction of the neck portion, which is double, one 
part fltting over the other, one having a flaring re-enforcing flange, and 
the other an aunular recess, forming together, when closed, a flush-joint 
interlocking means, while not strictly a pioneer patent, discloses patent- 
able invention in a marked degree, and is entitled to a libéral range of 
équivalents ; the can shown being stronger in the neck portion, and also 
more sanitary, than any in the prior art. Also held infringed. 

This is a suit in equity to restrain the alleged infringement by 
défendants of United States letters patent No. 607,433, granted to 
the complainant July 19, 1898, as assignée of Henry B. Haigh, and 
also for an accounting. This patent relates to the construction of 
milk cans — more particularly the upper or neck portion. The appli- 
cation was filed by Haigh on the 22d day of October, 1897. The de- 
fendants say : "Two défenses are relied upon : First, that the pat- 
ent in suit is invalid for want of patentable invention ; and, second, 
that défendants' milk can does not infringe." 
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Kenneson, Crain, Emley & Rubino (George E. Morse and Frank 
S. Black, of counsel), for complainant. 

William Wallace White and Sweezy & Glover (Duncan & Dun- 
can, Henry D. Williams, Frederick S. Duncan, and Richard h. 
Sweezy, of counsel), for défendants. 

RAY, District Judge. The défendant insists that in view of the 
prior art the complainant's patent, known as the Haigh patent, No. 
607,433, of July 19, 1898, for improvement in milk cans, does not 
disclose patentable invention, and that, if any one or more of the 
claims of that patent can be sustained, it or they are narrow claims, 
on spécifie and defined combinations, and that, as defendant's can 
contains none of thèse combinations, so construed, it does not in- 
fringe. The défendant has put in évidence and cites several United 
States patents as showing the prior art and sustaining his conten- 
tion, among which are the following: Milligan, No. 107,521, of 
1870; Milligan reissue. No. 5,850, of 1874; Tripp, No. 489,644, of 
1893; Tiepke, No. 374,380, of 1887; Burnett, No. 231,531, of 1880; 
Sangster, No. 100,454, of 1870; Wolf, No. 516,255, of 1894. Thèse 
ail relate to milk cans, and will be referred to later. The complain- 
ant, on the other hand, insists that the Haigh patent in question is 
a pioneer patent, and entitled to a broad and most libéral construc- 
tion. The complainant says : 

"It [the invention] solved a vexations commercial problem, created a révo- 
lution in the industry, and seized and holds the trade. » * * Complainant 
rests Its case upon the proposition that its patent is fundamental and basic." 

It is well known to those who use milk cans either for the trans- 
portation of milk upon wagons or railroad trains that there are two 
essentials in a successful can : First, spécial strength about the 
neck portion ; and, second, perfect sanitation — that is, such a con- 
struction that the joints on the inside of the can will not take and 
retain the milk, or interfère with a perfect cleansing after the milk 
has been removed. Milk is a great absorbent of impurities, and 
will take them from the atmosphère. It rapidly sours when ex- 
posed to the warm air or to heat, and will become unfit for human 
consumption if put in a clean can, tightly closed, when fîrst taken 
from the cow. Even a few drops of sour milk retained in the inside 
seams or joints of a can, if there be any, will rapidly sour or con- 
taminate the pure milk put therein, whether it be a few gallons, or 
enough to fill the can. Flush joints, so constructed as to be im- 
pervious to the milk (that is, so constructed that milk cannot get 
into them), are essential to a proper milk can. It may be that as 
yet a "proper" milk can has not been made, but it is évident that the 
alleged inventor of complainant's can was aiming to produce one. 
So as to strength. Owing to the mode of handling thèse cans in 
transportation, both when filled and when empty, great strain comes 
upon the can, especially about the neck portion, and the seams are 
liable to spring or open so as to take in more or less of the contents 
of the can, and so as to defy perfect cleansing. The resuit is an un- 
sanitary condition of the can, and the conséquent rapid contamina- 
tion of the entire contents. Hence the necessity for a strong-necked 
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can, so far as possible free of seams ; the necessity of having the 
seams, if any, flush-joint seams, entirely closed, and at such a 
point as to be easily reached and perfectly cleansed. "Strength" 
and "perfect sanitation" were the aims of Haigh, the inventer. 
What was in the mind of the inventer is best shewn by the claims 
of the patent and extracts from the spécifications. The claims are 
as follovsrs : 

"(1) A milk can comprising a breast member provided wlth a neck portion, 
and a mouth member provided with a neck portion, one of said neck portions^ 
extending within and being overlapped by tlie other neck portion, and one 
of said neck portions having a flaring re-enforcing and locking flange, and one 
of said members having an annular recess for the réception of said flaring 
flange, whereby the breast member and mouth member are locked together by 
a flush-joint interlocking means. 

"(2) The herein described milk réceptacle, comprising a mouth member 
provided with a depending neck portion, and an annular recess above said 
neck portion, and a breast member having an upwardly extending neck por- 
tion extending within and overlapped by said mouth neck portion, and having 
a ilaring locking and re-enforcing flange seated in the recess of the mouth 
member, and forming therewith a flush joint, whereby the mouth neck por- 
tion and the breast neck portion are eaeh re-enforced one by the other through- 
out the entire area thereof, and whereby the point of juncture of said neck 
portion is located outside of the interior of the can. 

"(3) A milk can comprising a breast member provided with an intégral 
neclî portion, and a mouth member provided with an intégral neck portion, cne 
of said neck portions extending within and being overlapped by the other neck 
portion to form an annular space intermédiare said intégral neck portions, and 
one of said neck portions having a flaring re-enforcing and locking flange, 
and one of said members having an annular recess for the réception of said 
flaring flange, whereby the breast member and mouth member are locked 
together by a flush-joint Interlocking means, and whereby such Interlocking 
means forms a closure for completely closlng said annular space. 

"(4) A milk can comprising a mouth member provided with an intégral 
neck portion, a breast member also provided with an Intégral neck portion, 
said intégral neck portions so overlapping each other and connected together 
as to form a closed, protected annular space intermediate such intégral neck 
portions, and a re-enforcIng band inclosed in said space, Intermediate said 
neck portions, and forming a treble re-enforced neck. 

"(5) The herein described milk can, comprising a mouth member provided 
with a depending neck portion, and an annular recess above said neck por- 
tion ; a breast member provided with an upwardly extending neck portion, 
extending through and overlapped by the mouth neck portion throughout 
the entire area thereof, and having an outwardly extending flaring locking 
and re-enforcIng flange seated within the annular recess of the mouth mem- 
ber, and forming therewith a flush joint above the neck of the can, said flar- 
ing flange eonstituting re-enforcing means for the mouth member adjacent to 
the neck angle thereof and an annular métal band Intermediate the neck 
portions of said breast and mouth members, and of the same area as each 
of the said neck portions, substantially as described." 

In the spécifications it is said, among other things : 

"This invention relates to milk cans, and more partlcularly relates to the 
construction of the upper or neclc portion of the can, and bas for Its object 
to provide an improved can, having the neck portion thereof re-enforced in a 
peculiar and effective manner, and in such a way as to permit the neck of 
the can to be made of two parts, each one Interlocking with the other and 
each re-enforcing the other, whereby the mouth portion and the breast por- 
tion of the can can be constructed independently of each other, and therefore 
with greater facility than when made In one pièce, and, when placed In posi- 
tion relatively to each other, will form a neck of superior durabllity, each 
part of whieh overlaps the other part thereof throughout Its entire area. 
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*. * • Heretofore milk cans hâve been constructed Ifl varloup ways, one 
of wblch bas been to make the mouth, neek, and breast ôf tbe can in one 
Intégral pièce or structuré, which, aslde from the dlfBculty in obtalning such 
a structure, bas resulted slmply In the production of a can which is extreinely 
weak at the neck portion thereof, where it should be of great strength and 
rigidity, as the neok, being formed in one pièce with the mouth and breast, 
is of the same thickness as such breast and jnouth, and therefore, not being 
re-enforcéd, It follows that when the cans are subjected to rough usage and 
handling, by catehing the same under the flaring mouth, as is usually the 
case, especially when empty, such cans soon become bent at the neck portion 
thereof, and by reason of such flexure tbe proper fitting of the cover is pre- 
vented, and the usefulness of the can thereby impaired. It is the purpose 
of thls invention to permit the ready and easy construction of the upper por- 
tion of the milk can, while at the same time so re-enforeing the neck portion 
thereof that the rough hahdling or usage of the same will not affect or impair 
the usefulness of the can. In a gênerai way, the upper portion of thls can 
or réceptacle comprises a mouth member having a neck portion, and a breast 
member also having a neck portion, preferably of the same area as the neck 
portion of the mouth, the neck portion of one member fitting within and 
being preferably completely overlapped by the neck portion of the other 
member, and the neck portion of one member interlocking with the neck 
portion of the other member, so that, as comparèd with the mouth and breast 
portions of the can, the neck thereof is of gréa ter thickness and rigidity. 
In the preferred form thereof herein shown and described, the flaring mouth 
member, 2, of the can. A, is provided with a depending neck portion, 3, and 
immediately above such neek portion with an interior annular recess, 4. 
Figs. 1 and 4. The breast member, 5, of the can is drawn inwardly to form 
an upwardly extending neck portion, 6, and shown in one construction of 
less diataeter than the neek portion, 3, so that it can be inserted in and 
overlapped by said neck portion, 3. Each neck portion extends at an angle 
to its respective breast or mouth member, thereby rendering such neck part 
rigld.' Before the neck parts are completely assembled, the neck portion, 
6, of the breast member Is In this construction of greater width or area 
than the mouth neck portion, 3, whereby the upper part thereof is adapted 
to overlap a portion ôf the mouth proper above the angle thereof, and form 
iocking means for the two neck portions and the breast and mouth members, 
and also re-enforcing means for the mouth at the angle thereof. When 
the parts are assembled (Fig. 1) the neck portion of the breast extends up- 
wardly through the neck part, 5, and projects above the same, such projecting 
part being bent or turned outwardly at a relatively sharp angle to form a 
Iocking flange, 7, which rests in the annular recess, 4, and so locks the neck 
portions and the breast and mouth members together ; the upper edge, T, of 
said flange being flush with the inside face of the mouth. The lower edge 
of the mouth neck portion, 3, rests on the breast member, and may project 
slightly below the point of juncture of the breast neck portion, 6, with the 
breast, thus protecting such juncture point. By this construction when the 
parts are assembled it will be seen that one neck portion is substantially 
of the same area or width as the other neck portion, so that one completely 
overlaps and re-enforces the other throughout the entire area thereof. From 
the above it will be seen that the Iocking flange, 7, also serves as a re-en- 
forcing means for the mouth member at the point of juncture therewith of 
its neck portion, 3, and consequently at the mouth angle, while at the same 
time it will be seen that thé actual joint or point of connection, 8, of the 
brea,st neck portion with the mouth neck portion is at a point remote from 
the angle of the neck, and In a location outside of the Interior of the can, 
so that the joint is perfectly, observable, and is accessible for cleaning, without 
requiring spécial care on the part of the operator. From the f oregoing it 
will be seen that an improved can is provided, having, a neck of extrême 
strength and rigidity, and heavily re-epforced at the point of greatest strain, 
éach neck portion formihg such neck being of the same width or area, and 
that the neck Is so constructed as to avold the maklng of any seam within 
the can which would be' unobservable or inaccessible, thereby avoiding any 
Increased llabllity (over. the ordinary cans heretofore In use) of retaining 
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dlrt or germs, and thereby impalring tbe sanitary value of the can. • • • 
When the parts hâve been assembled and firmly locked together, they are 
subjected to the usual coating or tinaing opération, vchereby the seams are 
filled and tbe joints firmly cemeuted together by tbe coating métal, vfhleh 
acts as a solderlng médium. In the construction of Càn shown In Figs. 8 
and 5i when this tinning opération bas been completed the band will be se- 
curely elosed in and protected in Its closed and protected space from oxida- 
tion by water or by the acids whlob are formed from any of the metallic 
or other flulds that may be left on the can. From the foregolng it will be 
seen that the mouth and breast portions of the can can be formed of separate 
members, thereby facilitatlng the construction of the upper portion of the 
can, while at the same time the vreali point, and the one which Is usually 
subjected to the greatest injury and tbe roughest usage, Is thoroughly re- 
enforced and protected, and that owlng to the flush joints the rétention of 
dlrt or germs is obviated, and tbe sanitary value of the can is not Impaired, 
and that furthermore, by the construction of cans shown in Figs. 1, 3, 4, 
and 5, the locking joint is observable, so that any dlrt or foreign matter 
forming at such point can be readily observed during the cleansing opération, 
so that by the présent improvement a can is secured, whicli, from a sanitary 
point of View, is equal to a can made without joints, while at the same time 
is of greater durability and rigidity and more easily constructed than such 
a joiritless can." 

The necessity and utility of making- the necks of cans strong- had 
long been recognized. In a patent to one WilUam Frost (Reissued No. 
26,098, November 15, 1898) for a milk can, we find this statement: 

"The object of this invention is to render milk cans far more durable than 
hitherto, so that they will be compétent to withstand in a very great degree 
the wear and tear conséquent to transportation. Milk Is conveyed to clties 
in thèse cans, and mostly on railroads, and they are stowed or packed closely 
together in cars, and soon are rendered useless by abrasion and the bruises 
they receive by rough handling." 

Many other patents recognize the same difficulties — notably one 
to Fliehr, No. 391,039, of October 16, 1888. In this we find the fol- 
lowing : 

"It is well known among persons engaged in the handling of milk cans 
that, owlng to tbe rough usage they necessarily receive and numerous other 
causes, the neck portion of the can, and particularly the mouth, is the first 
to render the can unfit for use." 

It is évident that Haigh was not the .first to recognize and attempt 
to rem edy this condition in milk-can construction, for in ail or near- 
ly ail ôf the patents hereinbefore mentioned we find an attempt to 
make a double-necked can, in whole or in part. Milk cans are con- 
structed with a flaring mouth, rapidly narrowing to the neck, which 
neck is a few inches in length. At the lower end of the neck the 
can broadens into the shoulder or breast part, which is curved or 
dome-shaped, and this in turn runs or merges into the body part 
of the can, the sides of which are perpendicular. The neck proper 
is perpendicular. The upper part of the can, including mouth and 
neck portion, is known in the patent as the "rnouth member," while 
the next part below is known therein as the "breast member." Each 
has a neck portion or extension. It will be noted that the neck part 
of the mouth member extends downwardly, while the neck part of 
the breast member extends upwardly, and the one being of a slightly 
diminished diameter — it may not be material which — will slip with- 
in the other; and, if each neck part is of the same length, the one 
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will extend upwardly to the outward swell of the mouth part, and 
the other downwardly to the outward swell or dôme of the breast 
portion. Se far we hâve two cylindrical neck pièces or parts, slip- 
ping the one within the other,- similar to the sections of a stove 
pipe. This construction, thus far, as applied to milk cans, is not 
new, for we find it on the Milligan, Tripp, and Tiepke patents, be- 
fore méntioned, and to a degree in the Wolf patent. It will also be 
observed, as bearing on the sanitary question, that, if the neck part 
of the breast member or portion extends upwardly inside the neck 
part of the mouth member, the seam or joint in the inside of the 
can will be at the bottom or lower part of the mouth, and at the 
top of the upper end of the neck, where it can be easily seen and 
reached, and kept in a strictly sanitary condition. If, however, the 
reverse construction is adopted, and the inside seam or joint cornes 
at the bottom or lower extremity of the neck, it is still in sight, and 
easily reached and cleansed. Under the Haigh patent in suit, either 
construction is permissible. The Haigh patent does not stop at the 
double-neck feature. It proceeds to designate and specify as one 
of its éléments "a flaring re-enforcing and locking flange," which 
belongs to and forms a part of "one of said neck portions," and also, 
as another élément, "an annular recess for the réception of said flar- 
ing flange," which recess belongs to "one of said members"; that is, 
either to the "mouth member'' or the "breast member." It is not 
material whether this "annular recess" and "flaring flange," when 
the parts are assembled, are at the lower or at the upper portion or 
end of the neck proper, except as bearing on the ease of seeing and 
observing the joint formed thereby, and keeping same clean and free 
from anything that might contaminate the milk. It is important 
hère, as bearing on the patentability of the device, as well as on the 
question of infringement, to détermine what is meant in the patent 
by the words or expressions "annular recess," and "flaring re-en- 
forcing and locking flange," and "locked together," and "flush-joint 
interlocking means." Thèse are éléments of the patent in suit, and, 
if it so be that the alleged infringing can does not contain or use 
thèse éléments, there is no infringement. So, too, if ail there is to 
the patent or claims of the patent is (1) a milk can having (2) a 
breast member provided (3) with a neck portion, and having (4) a 
mouth member provided (5) with a neck portion, and (6) so con- 
structed or assembled or put together that one of said "neck por- 
tions" extends within the other "neck portion," there is, in view of 
the prior art, neither patentable invention disclosed, nor infringe- 
ment shown. And even if there be patentable invention in such 
case, there is no infringement. 

Claim 1 of the patent as originally filed was this : 

"I clalm as my invention (1) a milk can comprlsing a breast member having 
a neck portion, and a mouth member having a neck portion, one of said neck 
portions extending within and being overlapped by the other neck portion 
throughout its entire area," 

This was rejected by the Patent Office on the Tiepke patent of 
December 6, 1887, No. 374,380, and was abandoned. 

Claim 2 of the patent as originally filed, now daim 1 as allowed. 
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and Eereinbefore given in fuU, read the same as now, with the ex- 
ception that as filed it provided that, where one of the neck portions 
extended within the other, it was "overlapped" by the other 
"throughout its entire area." Thèse last words were voluntarily 
stricken eut by the applicant. It will be noted that ail of claim 2 as 
filed, claim 1 as allowed, down to the provision for the flange, recess, 
and locking together "by a flush-joint interlocking means," is mere- 
ly claim 1 as rejected and abandoned. What made this claim (now 
1) patentable were thèse latter provisions for "flange," "recess," and 
"flush-joint interlocking means." Thèse éléments evidently were 
regarded as new by the Patent Office. Clearly so in the combina- 
tion. 

For thèse reasons, we are not to give a narrow, or restricted, but 
a broad; construction to the language of claim 1 of the patent in 
suit, so far, at least, as it relates to thèse éléments. It is well to 
mention hère that claim 3 of the patent as filed (claim 2 as allowed) 
was not changed, except by the voluntary striking therefrom of the 
words "throughout its entire area" in the same connection before 
mentioned with référence to striking those words from (now) 
claim 1. 

"Flaring" means opening or spreading outwards. "Re-enforcing" 
means adding to or aiding or strengthening. "Flange" is an inter- 
nai or external rib or rim for strength, or it may be for other pur- 
poses. At the end of a pipe or bar of iron it may be a ring or a plate 
on one side, both sides, or, if in the round bar of iron, on the entire 
circumference. A "recess" is a space formed by the receding of 
the wall. Hère it would be a receding of the side of the can. It 
would be a circular receding of either the side of the neck of the 
can or the side of the breast portion of the can. "Interlocking" 
means united with, to embrace, to connect with, to flow into, to be 
connected in one System, to interlace firmly. H: does not mean 
necessarily that thèse parts of the can are to be interlocked in the 
sensé that a door is locked. Indeed, on a careful examination of the 
patent and ail its claims, and a careful reading of the spécifications, 
I am satisfied that it was not intended, in using the words "lock- 
ing" and "locked," to indicate or suggest that the parts are to be 
locked together so as to prevent the one from being puUed away 
from or out of the other. Thèse words were used in the broader 
sensé already indicated. It is évident, however, that in the con- 
struction either the neck portion or the breast portion is to hâve a 
flange or its équivalent, and that one of the members is to hâve a 
recess or its équivalent, so as to form, when the parts are assembled, 
put together, and spun, a flush-joint interlocking means. The pur- 
pose of this flush-joint interlocking means formed by the flaring 
flange and the annular recess for the réception thereof is not to pre- 
vent the breast member from being pulled away or separated from 
the mouth member, but to secure in the structure a tightly closed 
flush joint on the inside of the mouth of the can, somewhere at the 
foot of the mouth member or top of the neck, or not lower down 
than the foot of the neck of the can, Another purpose is to secure a 
138 F.— 9 



130 138 JFBDBBAL ÉBPOETBK. 

double-necked cari.so àrranged and put together as fô add streng^h 
and durabîlity and rigidity to the neck of the can, and alsô in a de- 
gree to the mouth pari and breast part of the can, for hère is where 
the greatest strain cornes. Thèse purposes are gathered clearly 
from the spécifications of the patent alrèady quoted. A careful ex- 
amination and reading'of the daims and spécifications in the patents 
forming a part of the prier art fails to show anticipation or want of 
patentability in the cotnplainant's can, in view of such prior art. 

The court fails to find in the prior art means for securing proper 
sanitation; that is, Such a constructioh on the interior of the can 
as to bring the seams and joints into view, and so interlocked and 
closed as to form a flush seam or surface, so that perfect cleanliness 
may be obtained. In the Frost can of 1859, tinned iron hoops were 
proyided, having their ends connected together by rivets, and thèse 
were soldèred on to the can. The object was to strengthen the can. 
In the Preston patent of 1863 the imprôvement related to the band- 
ing of milk cans for the purpose of strengthening them. In this 
construction the parts were riveted together, and rivet heads were 
found on the inside of the can. The inventer said : 

"In order to prevent any accumulation of dlrt or grease around the rivet 
heads, especlally In the InsIde of the can, we covered them with solder, so 
as to produce a smooth and nearly eVen surface thereat." 

It does not seem necessary to give hère the salient features of 
each patent in the prior art. Suffice it to say the court has examined 
them ail. In the Shepherd milk çan (United States patent of May 
28, 1889, No. 404,117) the purposes of the imprôvement were sub- 
stantially the same as declared by Haigh in his spécifications. 
Shepherd says: , 

, "The object of thls Invention Is not only to protect and strengthen the cans, 
but also to protect them at the seams, and to prevent the lodgment of any 
milk betwèen the seams and the outer bands whlch I employ for re-enforcing 
the seams." 

He then graphically describes the rough usage, wear and tear, to 
which milk cans are exposed, and then continues : 

"Many ineffectual efforts hâve been made to render them able to withstand 
thls rough usage for any considérable time. (Jne of the greatest difficulties 
that this fréquent bahglng about causes is the breaklng open of thelr seams, 
and when thls occurs the milk will be more or less 'svcashed' ail over the can, 
and it will then get, into even the minutest crevice in the broken seam or 
seams. The great damage resulting from this is, however, not conflned mere- 
ly to the expansé and delay of repairing or replacing the can, nor to the mère 
loss of the milk vehich thus escapes, though this is serions enough ; yet It is 
Blight comparéd to the conseçiuent continulng damage tO the milk which may 
afterward be put Into the same can, and vrhlch damage Is caused as follows, 
viz. : When the milk once enters the crevices of a broken seam, it cannot 
be ail got eut, not even by careful and constant washlng, or by any known 
means, for it insinuâtes itself into the minutest part of the fracture, and 
more or less bf it vrill remàin, defylng aûy effort to remove it, and w^herever 
it remains It liot only, like ail decaying animal matter, will emlt a most 
offensive and intolérable odori but if: will also seriously affeOt and damage ail 
milk afterward placed in such can." 

He then îurthei" describes the bad eflfects, and shows the necessity 
of a remedy. Two remédies — one for adding strength to' the can. 
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and the other for sanitary purposes^are suggested by his patent. 
He then says : 

"It is thls existing state of facts that bas led to my présent invention, the 
object of wàich is to furnish a milU ean for. raihvay and other transportation 
wlth seams so protected that, even with the rough usage that cans are sub- 
ject to, the seams eannot be broken, and consequently no milk can find its 
way and lodge where it eannot be got at, and they may be thoroughly cleansed 
every day, and with no fear of the evil effects above mentioned." 

Other patents prior to the lïaigh patent speak of thèse defects in 
cans, the bad results, the necessity for a remedy, etc. Other in- 
ventors labored in this field, seeking to accompUsh the results Haigh 
wàs aiming at. Hence this court eannot find that Haigh was strict- 
ly a "pioneer." See Ford v. Bancroft, 98 Fed. 309, 312, 39 C. C. A. 
91,95: ., 

"Where a patent représenta a marked advance in the art (for example, 
where an inventer for the flrst time accomplishes a certain resuit by organ- 
izing several groups of instrumentalitles into a single automatlc machine, 
as in the Morley patent for sevving shank buttons to a f abric, or in the Reece 
patent for a buttonhole sewing machine), such a patent is called a 'pioneer' ; 
and the courts, in its construction, bave adopted a libéral rule with respect 
to équivalents." 

In Westinghouse v. Boyden Power Brake Co., 170 U. S. 561, 5'G2, 
18 Sup. Ct. 707, 718, 42 L. Ed. 1136, the court said : 

"To what liberality of construction thèse clalms are entltled dépends to 
a certain estent upon the character of the invention, and whether it Is wbat 
is termed in ordinary parlance a 'pioneer.' This word, although used some- 
what loosely, is commonly understood to dénote a patent covering a function 
never before performed, a whoUy novel device, or one of such novelty and 
importance as to mark a distinct step in the progress of the art, as distin- 
guished from a mère improvement or perfection of what had gone before." 

But t' is court is of the opinion that the Haigh patent discloses 
patentauie invention in a markëd degree, and that he made a mark- 
ed advance in the art. 

The reissued Milligan patent of April 28, 1874, No. 5,850, for "im- 
provement in milk cans," had for its object "to provide the strongest 
can with the least amount of métal, and the simplest construction." 
He had a single claim for a combination "to form a double-sided and 
double-bottomed can." The object of the Burnett patent. No. 231,- 
531, of August 24, 1880, was to strengthen the bottom of the can, 
and also the body where it joins the breast. He says : 

"The lower end is fortifled by the présence of the bottom, as also, usually, 
by additional hooping ; but the upper end, where the body joins to the breast, 
although it may be fortified by one or more hoops, is still peculiarly liable 
to blows which temporarily or permanontly change its shape. * * * ^^e 
neck and mouthpiece or bowl are not mueh liable to injury. I form the neck 
double. I by that means secure an unusually strong and perfect hold on the 
bowl and breast." 

Burnett did not even recognize the main difficulty Haigh sought 
to remedy, viz., the weakness of the neck itself, the great strain 
upon it, etc. His mode of making the neck double is not like that 
of Haigh. The Tiepke patent of December 6, 1887, No. 374,380, re- 
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lates not at ail to sanitation, but to the making of a strong double 
neck. He says: 

"My sald Invention relates to cane for transportlng mllk and other com- 
modltles, having the usual eyllnder and bottom, but provlded wlth a double 
neck and breast to glve those parts greater strength and durability." 

This was the idea and purpose of claim 1 of the Haigh patent 
when first filed, and which claim was rejected and abaïidoned. This 
left ail the claims of the patent in suit for a strong-necked, sanitary 
can, with a new and a peculiar construction, and of it the witness 
Henry C. Milligan says : 

"In thèse large cans, the Important feature that the buyer of thèse cans 
bas In mind, to start with, is the greatest strength where the greatest strength 
is required, and where the neck members are so joined that a flush, sanitary 
union Is obtained. As I bave defined and as is deflned by ail the trade — the 
trade's construction of 'sanitary,' in this sense-^I state, in my opinion, there 
never was such a can produced untll the Invention of H. B. Haigh was put 
into practical use and manufactured on a commercial scale. * * * In 
looking at this Haigh can, its constructiori — easy and practical and commer- 
cial way in which it is constructed — I state, from my knowledge of the art, 
that it is absolutely new In the features, ail of which I bave rendered an 
opinion on." 

The Wolf can, of March 13, 1894, No. 516,255, in claim 1, speaks 
of a ring circumscribing the lower edge of the body of the can, 
while claim 3 relates to the construction of the bottom of the can, 
and claim 4 relates to the connection between the main body of the 
can and the breast portion and the flaring neck, and a cover having 
an annular channel in its under face to receive the edge of the cyl- 
inder. Claim 2 of that patent is as follows : 

"In a milk can, a ring composed of two flanges and a shoulder, one flange, 
b, circumscribing the lower edge of the breast, b, the other flange, i, cir- 
cumscribing the upper edge of the eyllnder, a (this being the main body of the 
can), attached thereto, substantially as and for the purposes set forth." 

In the spécifications the patentée says : 

"The ordinary cans are also weak In the neck, as they are constructed with 
a dished rlm soldered to the upper edge of a eyllnder, the lower edge of which 
Is soldered to the breast of the can. I form the dished rim, j, and a portion 
of the neck, k, of one pièce, and also the breast, b, and the lower portion of 
the neck, k', of one pièce, lapping the portions, k and k', and forming only one 
annular soldered or riveted joint, 1, at the strongest part of the neck, or near 
the middle thereof." 

He says nothing of sanitation. 

The conclusion is inévitable, giving a fair construction to the 
complainant's patent, that it discloses patentable invention, as be- 
fore stated, of a marked degree and character. The proof shows 
that it met with great favor with the dealers in and users of milk 
cans. In short, it met with great commercial success. It was 
stronger, better, more durable, and much more sanitary tlian any 
can upan the market Or known to the trade. Many of its features 
were old, but the combination is new, and some of the éléments of 
the combination are entirely new. The combination of éléments 
bas produced in a sensé a new resuit. The resuit obtained is a very 
much improved mode of constructing a milk can, A much stronger 
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and better can is produced at a lessened cost of production, and the 
sanitation is far better than that found in any can of the prior art. 
The Patent Office saw patentable invention in the device and con- 
struction of Mr. Haigh. The patent is presumptively vahd, and this 
presumption bas not been overcome. The défense of want of pat- 
entable invention fails. 

We come now to the question of infringement. Hère the évi- 
dence, in one view of the case, is somewhat involved, and quite con- 
fiicting. In the first place, the défendants deny that their construc- 
tion, conceding it to be as the complainant claims, is an infringe- 
ment of the Haigh patent. In the next place, the défendants con- 
tend that the only cans constructed by them that could by any pos- 
sibility be held an infringement were accidentai cans, and that they 
ceased their manufacture as soon as it was discovered that thèse 
so-called accidentai cans even imitated the construction of the com- 
plainant's can. The alleged infringing can has been during the 
trial, and will be, referred to as the "John Street Can." No one will 
assert that the défendants are not at liberty to make and use a can 
of the Milligan or Tiepke construction. But it is contended that 
défendants hâve donc much more than this. The John Street can, 
the alleged infringing can, has (1) a breast member provided with 
a neck portion ; (2) a mouth member provided with a neck portion ; 
(3) one of said neck portions extending within, and being overlap- 
ped by, the other neck portion ; (4) one of said neck portions having 
a flaring re-enforcing and (in the broad sensé) locking flange ; and 
one of said members (the other) having an annular recess, which 
receives the lower edge or end of the neck part of the mouth mem- 
ber, but in the John Street can this edge is not bent over so as to 
fit or go into the recess. Such bending over is unnecessary, for the 
locking is complète, in the broad sensé, and a flush joint on the in- 
terior of the mouth of the can and at the bottom or lower extremity 
of the neck is secured without such bending over ; and we hâve the 
breast member and the mouth member locked together in this con- 
struction by a flush-joint interlocking means. On the outside of 
the can, the neck portion of the breast member, extending upward 
in a straight line until it reaches the angle of the mouth member 
(that is, the point where the curve of the bowl terminâtes), bends 
outward at that end, forming a flange, which, coming at and in the 
recess made by the angle of the bowl and neck, the two (the angle 
forming a recess, and the bent end or edge of the neck of the breast 
member forming a flange therein) make such a structure that we 
hâve the two members locked together at this point indicated above. 
But here"we do not hâve, nor do we require, a flush joint, for we are 
on the outside of the can. However, by beveling the lower edge or 
end of this neck member or flange we may easily hâve a flush joint. 
This construction gives a re-enforcing and locking flange at one 
point, and a flaring re-enforcing and locking flange at the other. 
The construction difïers somewhat from that of the Haigh patent, 
but it is contended that this is in form, merely, and that it appropri- 
âtes the principle of the Haigh patent, and that, in so far as they 
difïer, the one is the well-known équivalent of the other. In fact, 
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it is asserted that the John Street can is almost a reproduction of one 
form of construction shown by the Haigh patent. This court is of 
the opinion that the défendants cannot egcape the charg-e of infringe- 
ment on the ground of slight and really immaterial changes in con- 
struction, so long as every élément of the Haigh patentas appropri- 
ated and used to produce the same resuit in the same way, although 
the éléments are combined in a somewhat différent manner. See 
Walker on Patents (4th Ed.) § 3,50, where it is said: 

"Sec. 350. No substItUition of an équivalent for any Ingrédient of a com- 
bination covered by any claim of a patent can avert a charge of infringement 
of tliat claim. But llke substitution of something which is not an équivalent 
will hâve that efCect. The doctrine of équivalents may be invoked by any 
patentée, vrhether he claimed équivalents in hls claim, or described any in 
his speeiflcation, or omitted to do either or both of those thlngs. The pat- 
entée, havlng described his invention and shown its principles, and claimed 
It In that form which most perfectly embodies It, is, in contemplation of law, 
déemed to claim every form in which his invention may be copied, unless he 
manifests an înténtion to disclaim some of thèse forms. Combinatlon pat- 
ents would generally be valueless In the absence of a right to équivalents, for 
few combinations now exist, or can hereafter:be made, which do not contain 
at least one élément, an efficient substitute for which could readily be sug- 
gested by àhy person sklUed in the particular art. But where a patentée 
States in his spécification that a particular part of his invention is to be con- 
strueted of a particular materlal, and states or Implies that he does not con- 
templâtes any other material as being suitable for thç purpose, It Is not cer- 
tain that any other material wIU be treated by a court as an équivalent of 
the one reeommended In the patent, though celluloïd has bèen held an équiva- 
lent of métal in one well-consldéred case which depended upon the point." 

As to combination claims, see Walker on Patents (4th Ed.) § 349, 
where it is said : 

"Sec. 349. Omission of one ingrédient of a combination covered by any 
claim of a patent averts any charge of infringement based on that claim. A 
combination Is an entirety. If one of its éléments is omitted, the thing claim- 
ed disappears. Every part of the combination claimed is conclusively pre- 
sumed to be material to the combination, and no évidence to the contrary 
is admissible in any case of alleged infringement. The patentée makes ail 
the parts of a combination material when he claims them in combination, and 
not separately." 

As to the présence or absence in the John Street can of the élé- 
ments of the Haigh patent the experts dififer, and the court is left 
to examine the structures and claims and spécifications and draw- 
ings, and, aided by thèse opinions of the experts, make a décision. 
Having caused the cans of the Haigh patent and alleged infringing 
cans of the John Street can type and construction to be brought into 
court and sawed into sections, this court is possessed of a decided 
opinion on the subject, derived from inspection and observation, but 
has not felt at liberty to be guided by that opinion thus formed, un- 
less confirmed by the testiniony of the witnesses. This reading of 
the évidence (a matter of time and patience) shov^rs wide différences 
of opinion among honest experts — men experienced in milk-can con- 
struction and the wants and requirements of the trade. Henry C. 
Milligan says: 

"Claim 3, claim 1, claims 4, 5, togethèr Wlth the spécifications and the draw- 
Ings, clearly show that the exhibit marked 'John Street Can' has the salient 
points and ail the équivalents embodjed in the Invention of H, B. Haigh." 
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He also says, in référence to the Haigh patent: 

"I hâve carefully examined the patent in question, and I flnd that It pos- 
sesses features which are pecullar to itself — différent, from features which 
I will explain, from any can heretofore made — so that, in my opinion, with 
the knowledge of the art dating back to its incipiency, thls can, as constructed, 
I belleve to be the ploneer can. It possesses the feature of having a double 
neck, joined by a seam sanitary in èvery respect." 

He then says : 

"I State unequlvocally that I see no différence between the exhibit marked 
'John Street Can' and what is known as the 'Haigh Can.' The salient fea- 
tures of the Haigh ean, which, in my opinion, were new at the time the patent 
was issued; the features which I call attention to (that of a double neck 
joined by a sanitary seam) — those features are absolutely the same in the 
exhibit referred to." 

Without quoting from other witnesses or calling spécifie atten- 
tion to défendants' expert évidence, it is sufïîcient to say that one, 
at least, says the éléments of the Haigh patent which differentiate 
it from the Milligan can and others are absolutely wanting in the 
John Street can. In substance and effect, this court agrées with the 
conclusion of complainant's expert, and finds that défendants' in- 
fringe. While this is a structure, and not a machine, I think the 
doctrine of Morley Machine Co. v. Lancaster, 129 U. S. 263, 273, 
275, 9 Sup. Ct. 299, 32 L. Ed. 715, applies. The John Street can, 
however, has no improvement on the Haigh patent. See, also, Mc- 
Sherry Mfg. Co. v. Dowagiac Mfg. Co., 101 Fed. 716, 41 C. C. A. 
627; Reece B. H. Mfg. Co. v. G. B. H. Mfg. Co., 61 Fed. 958, 10 
C. C. A. 194 ; Western Electric Co. v. Home Tel. Co. (C. C.) 85 Fed. 
649. 

The complainant is not confined to the exact construction shown 
in the drawings. I find no words so limiting the patent. Much 
évidence was taken in open court — a very satisfactory manner of 
taking testimony in patent cases — on the question of the character 
and extent of the infringement, if infringement there has been. The 
défendants claim, as stated, that, by reason of the peculiar con- 
struction of the machinery used by them in manufacturing cans, the 
spinning wheel would occasionally overrun the point where it 
should hâve stopped, and where it was intended to hâve it stop, and 
form an outside recess in the neck part of the breast member, just 
below the lower end or edge of the neck part or portion of the mouth 
member; thus making the alleged fîush interlocking and re-en- 
forcing joint and connection on the inside so closely resembling that 
of the Haigh patent. This claim has not failed of serious considér- 
ation, but; the court is satisfied that too many cans of that con- 
struction—John Street cans — were in use for that contention to 
prevail. If it be true that the défendants hâve only constructed and 
used or vended cans not having the objectionable features since 
the discovery of the alleged peculiar action of the spinning machine, 
and hâve wholly discontinued the manufacture thereof, an injunc- 
tion will do no harm, and an accounting will disclose but little dam- 
age. 

The complainant is entitled to an injunction and an accounting. 
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UNITED SHIRT & COLLAR CO. et al. v. BBATTIE et al. 

(Circuit Court, N. D. of New York. June 10, 1905.) 

No. 6,954. 

Patents— Invention and Infbingement— Folding Machine. 

The Fine patent, No. 645,871, for a folding machine designed and used 
for folding tàe edges of collars, cuffs, and like articles, was net antici- 
pated in the prior art, and covers a true combination, whicli discloses 
novelty and patentable invention. Also Tield infringed. 

In Equity. 

Suit in equity for alleged infringement of United States letters patent No. 
645,871, dated Marcli 20, 1900, application filed October 3, 1894, granted to 
United Shirt & Collar Company of Troy, N. Y., assignée of James K. P. Fine, 
for a "folding machine." The machine is used for the folding or inturning 
of the edges of collars, cuffs, and like articles, particularly in the manufacture 
of shirts, collars, and cuffs. The complainant Reece Folding Machine Com- 
pany is the sole and exclusive licensee under said patent of the United Shirt 
& Collar Company. The défendants are extensive manufacturers of folding 
machines. The suit was oommenced October 14, 1902. The défenses relied 
on are anticipation, lack of novelty and Invention, that the patentée is uot 
the sole inventer, and noninfringement. 

Edwin H. Brown, for complainants. 
George A. Mosher, for défendants. 

RAY, District Judge (after stating the facts as above). There 
are six claims in the patent in suit. Each claim embraces or in- 
cludes the following features : A support or bed for the blanks of 
collars, cuffs, or other articles to be folded. A blank is the material 
eut into shape for folding. A templet, or die, or former, or presser, 
having èxpanding and contracting plates with edge portions adapt- 
ed to bear directly upon the blanks while resting upon the support 
or bed. When the folding is to be done, this templet, die, former, 
or presser is lowered upon the blank which rests upon the bed, 
and, after being so lowered, is raised to a position some little dis- 
tance above the bed, where it remains for use in another opération. 
The plates or blades of the templet are expansible and contractible 
with référence to a common center, and expand and contract in or 
below the plane of a body pièce or stock to which they are attached. 
When this templet, die, former, or presser is in use, its blades or 
plates are expanded, and their edge dimensions then approximate 
to, but are less than, the outline or outer edge of the blanks them- 
selves. This is so that the edge portions of the blanks may be 
turned up and inwardly and folded over the edges of the plates or 
blades; and thus on each machine each blank, if the plates, etc., 
are not changed, is made of the same size and corresponds in size 
and shape to the collar, cuff, or other article to be manufactured 
from the blank. When the blades are contracted, the folded edges 
of the blank are freed from the templet, die, former, or presser. 
Also infolders or folders, as they are called. Thèse folders are 
mounted upon the bed in such a manner that they may be moved 
toward and from each other. They are constructed in such a man- 
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ner that when the blades of the templet or presser bear upon the 
blanks to be folded the edges of the blanks by the inward movement 
of the infolders may be turned or folded over the edges of the plates 
or blades, and thus retained in the folded condition. In the struc- 
ture there is such a combination of the templet, plates, and infold- 
ers that, after the infolders hâve been moved toward each other and 
toward their inward position, thereby folding or turning over the 
edges of the blanks, the templet, plates, or blades may be contracted 
so as to free them from the folded edges of the blanks and from the 
infolders. Then the templet blades and templet may be raised 
to the position occupied by them when out of use. There is also 
a combination of the bed and infolders, whereby a blank lying be- 
tween the two may be pressed. This may be done by a relative 
vertical movement of thèse parts toward each other. This may 
be done by either a rising movement of the bed, or a downward 
movement of the infolders, or by a movement of both toward each 
other. Thèse parts and combinations made according to the patent 
in question form a machine which will fold and press the folds in a 
blank designed to be made in to a collar, a cuff, or some analogous 
article. One object is to fix in position by pressure the edges of the 
blank after being folded over, and this pressing is done between the 
support or bed and the infolders. 

It is not regarded as necessary hère to point out the différences 
in the scope of the différent claims of the patent. I find and hold, 
under ail the évidence in the case, that the patentée, Fine, assigner 
to the complainant United Shirt & Collar Company was the sole 
inventor of the patent in suit, and I also find that there is no lack 
of novelty or of invention if it be true that anticipation is not shown. 
In short, I come, in the considération of this case, to the question, 
in the patent in suit is invention disclosed in view of the prior art? 
It is contended that the patent in suit was anticipated by certain 
patents to which attention will be directed. The question is mainly 
one of fact, and will not require extensive discussion, as it would 
not be profitable to indulge therein. Should I attempt to discuss 
ail the évidence in the case bearing upon this question, no partic- 
ular light would be thrown upon the question at issue. It is évi- 
dent that the patent in suit, as finally granted, had a long, hard road 
to travel, as is disclosed by the proceedings in the Patent Office 
and the length of time that elapsed between the filing of the applica- 
tion and the granting of the patent. The patent is presumed to 
be valid, and to my mind this presumption is strengthened by the 
considération given the case in the Patent Office before the patent 
was granted. Prior use must be proved beyond a reasonable doubt. 
A prépondérance of évidence will not suffice. There is in this case 
considérable évidence of prior use, but its character is such, ail 
things considered, that I cannot say the défense is established. 

The United States letters patent to George Boxley for "improve- 
ment in machines for folding blanks for collars and cuffs," No. 
199,615, dated January 29, 1878, and for "plaiting machine," No. 
263,014, dated August 23, 1883, and United States letters patent to 
Rumrell for "machine for making book covers," No. 64,038, dated 
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April 23, 1867, also patent for "hat rounding machine," to Wen- 
strom, of May 13, 1884, ;No. 298,643,: and patent to Jackson, October 
10, 1893, No. 506,402, "machine for making book covers," and se v- 
eral others, haye been carefully examined. I fail to find in thèse 
the following lelement found in the patent in suit, viz. (claim 1) : 
"A,nd means whereby the folds of the blanks may be pressed be- 
tween the support (bed) and the infolders after withdrawal of the 
plates of the templet (die, former or presser) from the folds, and 
thereby fixed with a sharp fold"; (claim 3) "and means for pro- 
ducing a relative vertical movement between the bed and the in- 
folders sufficient to produce a sharp fold in the blanks after with- 
drawal of the plates of the templet from beneath the infolders" ; 
(claim 3) "and means whereby the infolds thereby formed may be 
pressed between the infolders and the bed after the templet plates 
are withdrawn therefrom, and before the infolders hâve been moved 
outwardly, substantially as shown and described" ; (claim 4) "and 
means for forcing the bed against the infolders after the templets 
are withdrawn, whereby by operating the several éléments as and 
in the order speciiîed a cufï or coUar may be infolded on ail sides at 
one opération and the infold fixed therein with a sharp fold by 
pressure after the templet plates hâve been withdrawn from the in- 
folds, substantially as and for the purpose specified." 

In the brief of the complainants I find this statement referring to 
the Boxley machine of 1878 : 

"There Is no good reason for doubting that Boxley, with the ald of persons 
employed In the machine shop of William H. Tolhurst, made some kind of 
a machine comprising a stationary bed, a templet capable of being raised and 
lowered relatively to said bed and prpvided with two expanding and con- 
tractlng plates or blades arrangea at opposite ends of a body or stock, and 
two infolders arranged to slide upou the bed towards and from each other. 
Undoubtedly in that machine a blank could be held upon the bed by the 
edges of Its templet plates or blades, while the infolders were moved towards 
each other to turn or fold over the edges of the blank ; and the folded blank 
could undoubtedly be left unengaged upon the bed so that it could be picked 
ofiC thë bed if the plates or blades of the templet were contracted and the in- 
folders moved to their extrême outward positions." 

It is necessary to understand that the templet, or die, or former, 
or presser is not the means used, in complainants' patent at least, 
for pressing the folded efiges of the collars or cufïs. This templet 
or presser in ail the devices comes down and presses or holds the 
blank on the Support or bed while the infolders turn the edges of 
the blank over the edges of the blades of the templet, and it is after 
this is don e, and after the blades of the templet or presser are con- 
tracted and withdrawn from the folded edge of the blank and raised, 
that the pressing of thèse folded edges of the blank is done, not by 
the templet, but by the pressure of the blades of the infolder on the 
bed, which pressure may be caused by raising the bed against the 
infolders or by the downward movement of the infolders or by the 
movement of both towards each other. Claim 1 says nothing as to 
this movement of the bed, etc.— whether vertical or otherwise. 
Claim 2 makes this movement a relative vertical one, while claim 
3 is not limited to a vertical movement. I cannot see that this is 
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a material considération, however, in considering the BOxley patent 
of 1878. It is conceded by the défendants that this Boxley patent 
does net show or refer to the opération of pressing the fold of the 
blank between the "support" or "bed" and the infolder after the 
templet has been withdrawn. If this patent did show this, I should, 
I think, be compelled to hold that anticipation has been definitely 
shown. But the défendants assert that, while the patent of Boxley 
does not show this opération, either in claims or spécifications, the 
Boxley machine, in évidence and before the court, does show it, and 
that the proof is satisfactory, and in fact conclusive, that this Box- 
ley machine for a long time — years — prior to the issue of the Fine 
patent in suit was in more than one case publicly used to fold and 
press the fold between the bed or support and the infolder, and 
therefore we hâve complète anticipation and prior public use estab- 
lished. A careful examination and opération of the Boxley ma- 
chine in évidence, and before the court, discloses that this pressing 
of the folded edge of the blank after the withdrawal of the die, 
presser, or templet, between the bed and infolders may be done by 
this Boxley machine. It is done by withdrawing and raising the 
templet and then extending the blades of the templet and lowering 
it upon the blades of the infolders still extended over the folded 
edge of the blank. This presses the infolders down upon the folded 
edges of the blank coUar or cuff; and as it is between the bed and 
infolder it is pressed — not exactly in the manner described in com- 
plainants' patent, but sufficiently so — it is claimed. to show prior 
use, etc. It is possible that the Boxley patent was used to some 
extent in this manner, but I am not satisfied it was so used. Clear- 
ly, the Boxley machine was never constructed to be used for such a 
purpose. Used in that way, its usefulness would soon be destroyed. 
It is not necessary to go into détails of évidence showing why I hâve 
reached this conclusion. The combination of the patent in suit is 
not a mère aggregation. It is true that in the Jackson patent of Oc- 
tober 10, 1893, No. 506,403, we hâve: 

"My invention relates to macliines for performing the opérations above 
indlcated, and consists of a vertically reciprocating maie former and a female 
former, provided with horizontally adjustable and vertically movable folding 
plates ; and f urther of mechanism whlch opérâtes upon the alternate down- 
ward movement of the maie former to force the folding plates inward over 
the female former in position to be struck by the maie former and to be 
forced downward into the female former, and of the devices and combina- 
tions of devices hereinafter more speciflcally set forth and claimed." 

And in claim 1 : 

"In a machine for making book covers, the combination of a vertically re- 
ciprocating maie former, a female former, a séries of guide plates supported 
in suitable bearings, a séries of folding plates connected to and horizontally 
movable with the guide plates, means for imparting horizontal, parallel mo- 
tion to the guide and folding plates, and means whereby the folding plates 
may be moved vertically in relation to the guide plates ; ail substantially as 
described." 

But it is true of many valid combination patents that each élé- 
ment standing alone has its counterpart somewhere. If we do not 
find it in one art, we fînd it in another. Sometimes it is found in an 
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analogous art, and many titnes not. But, after ail, we corne to the 
questions in the case of a particular patent whether or not in the 
combination of éléments ail are old? Has this combination, for 
this purpose, been made before? If so, was the one made operative 
or inoperative? Hâve we a new combination of old éléments work- 
ing in a dififerent manner and producing a new resuit, or an old re- 
suit in a substantially better and less costly manner? Is the combi- 
nation so made up that each élément performs its old function in 
the old way? Thèse and many others are presented for the con- 
sidération of the court in determining whether or not we hâve a 
patentable invention, and whether or not there was prior use or 
abandonment to the public, or anticipation. A discussion of thèse 
questions with référence to the évidence in this case might be made 
almost interminable. I am satisfied and hold that complainants' 
patent in question contains novelty, and discloses invention, within 
tlje adjudged cases. Anticipation or prior use are not proved. 
Infringement is clearly established. 

The complainants are entitled to a decree accordingly, and for an 
accounting. 



ROBINSON V. S. & B. LEDERER CO. et al. 
(Circuit Court, D. Rhode Island. June 10, 1905.) 
, No. 2,667. 

Patents— Anticipation— SwivEL. 

The Robinson patent, No. 452,320, for an improved swivel hook, held not 
anticipated, valid, and infringed, and the patentée not barred from relief 
by lâches, on a motion for prelimlnary injunction. 

In Equity. Qn motion for preliminary injunction. 
EUis Spear, Jr., for complainant. 
Horatio E. Bellows, for défendants. 

BROWN, District Judge. The letters patent in suit (No. 453,- 
330, to E. L. Robinson, dated May 13, 1891) are for an improvement 
in swivels. It is admitted that the défendants make swivels ex- 
actly like that described in the patent. The défendants insist that 
the complainant is estopped by his lâches from seeking relief, and 
that the patent is in valid by reason of anticipation by prior patents, 
and by swivels made by thèse défendants before the date of the pat- 
ent in suit. 

We will consider first the affidavits as to anticipation by thèse 
défendants. B. B. Lederer testifies that in 1886 George H. Evans, 
a swivel maker employed by S. & B. Lederer, showed him samples 
of a swivel having a ilat two-armed V-spring and a blind pivot, 
similar in every respect to the swivel set forth in the patent in suit, 
and informed him that he had applied or was about to apply for a 
patent thereon; that the device sufficiently interested him to give 
Evans permission to try their manufacture in the shop of S. & B. 
Eederer as early as 1887. He produces also an exhibit (Défendants' 
V-Spring Swivel) and certain tools which he contends were used 
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in his factory in 1889 or prior thereto. He admits that the défend- 
ants hâve purchased swivels of the complainant. S. h. Lederer 
testifies that as early as 1887 the firm were manufacturing swivels 
similar to that identified as Défendants' Exhibit V-Spring Swivel, 
and produced as one of the fîrst swivels made by the firm of S. & B. 
Lederer. Nathan B. Evans testifies that in 1886 his brother, 
George H. Evans, made a model of a swivel similar to the swivel 
marked "Défendants' Exhibit V-Spring Swivel," and applied in said 
year for letters patent therefor. William J. Thompson testifies that 
he witnessed the making of swivels similar to the Défendants' Ex- 
hibit V-Spring Swivel ; "that in the spring of 1886 George H. Evans 
entered the employ of the firm of S. & B. Lederer, and that a few 
months thereafter déponent noticed swivels of the character above 
identified being manufactured at the Lederer factory; that de- 
ponent's interest in this swivel was emphasized by fréquent con- 
versations with George H. Evans, who talked a great deal about 
his new swivel." Edgar A. Mowry testifies that Evans, in an inter- 
view, alleged that he had been for a long time successfully making 
for S. & B. Lederer swivels containing a V-shaped spring, and de- 
sired to make such swivels for the deponent's firm. 

Upon the whole évidence, there can be no doubt that the défense 
of anticipation by the défendants rests upon swivels made in con- 
séquence of suggestions of Evans. The défendants do not fortify 
their testimony by any évidence as to the application by Evans for 
letters patent. 

The complainant, however, introduces a copy of the application 
of Evans for letters patent, filed October 19, 1886. While this 
application shows a V-spring swivel, it is very clear that it does 
not show the features described and claimed in the patent in suit. 
It foUows, therefore, upon the évidence submitted, that the défend- 
ants' Exhibit V-Spring Swivel does not conform to the description 
of the swivel which Evans sought to patent. Upon this condition 
of proof, I can attach little weight to the contention that the patent 
in suit was anticipated by the manufactures of the défendants. 
Moreover, testimony as to the character of the défendants' exhibit, 
and an inspection of that exhibit, tend to throw additional doubt 
upon it as a sample of what was produced in défendants' factory 
during the time of Evans' employment. In view of the explicit 
statements by both B. B. and S. L. Lederer as to the exact con- 
formity of the article made by them with that described in the pat- 
ent in suit, and of the apparent inaccuracy of that statement in view 
of the testimony as to Evans' connection with the manufacture, I 
cannot accept as sufficient their afifîdavits to the effect that they 
had asserted the invalidity of the Robinson patent. The défense 
of anticipation by the défendants, and acquiescence by the patentée 
in infringement by thèse défendants, in my opinion, is not sufficient- 
ly made out for the purposes of the hearing on this pétition. 

Certain prior letters patent are produced by the défendants to 
show anticipation, or the lack of patentable noveltv: No. 337,908, 
to W. F. Whiting, dated March 16, 1886 ; No. 299,336, to D. F. 
Briggs, dated May 27, 1884; No. 348,811, to A. Abrahams, dated 
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September 7, 1^86; No. 39,659, to O. S. Jtidd, dated August 25, 
1863; No. 55,563, tb R. L. Webb, dated June 12, 1866; No. 155,843, 
to W. E. Sparks, dated October 13, 1874; No. 286,739, to E. H. 
Smith, dated October 16, 1883; No. 32^,438, to J. Gibbons, dated 
July 21, 1885. While thèse patents are sufficient to show that the 
patent in suit is narrow in scope — involving, pérhaps, no important 
novelty in the mechanical principles of opération— they do not 
seem to me sufficient to show that the patent is not valid, as show- 
ing an improved construction, which combines simplicity, dura- 
bility, and cheapness; ' In faCt, they tend to show that the patentée 
succeeded in accomplishing by few and simple means what others 
had accomplished by meanS less simple and practical. Regarding 
the invention as dealing with the problems of practical manufacture, 
rather than as the solution of any novel mechanical prpblem, I do 
not think that the prior patents ai-e sufficient to overcome the pre- 
sumption of validity. While the patent has not been sustained by 
prior adjudication, there is évidence of gênerai acquiescence for 
about 14 years. 

Under thèse circumstances, a preliminary injunction may issue. 



AMERICAN CARAMEL CO.vi THOMAS MILLS & BRO. 

SAMB V. QUAKER CITY CHOCOLATE & CONPBCTIONERY CD. 

(Circuit Court, E. D. Pennsylvania. June 8, 1905.) 

Nos. 26, 42. 

Patents— Invention— Machine FOE CuTTiNG Caramels. 

The Hershey patent. No. 532,554, for a machine for cutting candy, Is 
vold for lack of patentable Invention in vievc of the prior art. 

In Equity. Buit for infringement of patent. On final hearing. 

Wm. J. Smyth and Henry E. Everding, for complainants. 
Henry P. Brown and Augustus B. Stôûghton, for respondents. 

J. B. McPHERSON, District Judge. The patent involved in 
thèse two suits, No. 532,554, was applied for on May 3, 1893, and 
was granted to the applicant, Milton S. Hershey, on January 15, 
1895. It is for an improved machine for cutting caramels, candy, 
and similar products, the object of the device being to subdivide 
sheetsof the material into parts suitable for use. The machine may 
be described as follows : A stationary table, having a transverse 
slot or opening, is supported by a frame. Above the slot a blade 
shaft is journaled, having rigidly fixed thereto annular cutting 
blades, so placed as to eut the material into strips of a suitable 
width. Below the slot; a plain roller is journaled, and the shaft and 
the roller are so geared that their meeting surfaces revolve in the 
same direction, and whatever is caught between them is drawn 
thfough to the other side. The sheet of caramel or other candy 
is placed upon a flexible plate or pad of felt, rubber, blotting paper, 
ôr similar material, and the end of the pad is inserted between the 
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shaft and the roller by the hand of the operator, whereupon the 
pad is drawn through and the sheet of candy is eut into strips. The 
pad is then turned half way around, and the cutting opération is 
repeated, thus converting the strips into small squares. The fol- 
lowing paragraphs from the spécification show what the patentée 
believed to be the advantages of this method: 

"The frietional contact of the blades with tlie pad is the resuit of thorough, 
clean, and contlnuous cuts in the sheets of material carried by said pad, as 
there can be no motion thereof other than that communieated to it jointly 
by the blades and roller, which are actuated positively by the same gear, 
and as the nature of the pad permits the blades to bite into the same and 
insure the cutting of the material by the movement of said pad. * * * 

"By my construction the successful application of the device through 
which is applied the frietional force required to move the pad carrying the 
material to be eut also nécessitâtes the cutting of that material, thereby 
utilizing said device in a two fold manner and reducing the amount of 
machinery necessary for the purpose, as well as making a correspondiug 
réduction in the friction to be overcome and the cost of the more numerous 
parts otherwise necessary." 

The claims are as follows: 

"1. The combination, with a slotted table, of a shaft having blades and 
journaled above said slot, a roller Journaled below the slot, said shaft and 
roller bèing so geared that their adjacent parts move iii the same direction, 
and a plate or pad adapted to be drawn between said blades and the roller 
by the frietional action thereof, for the purpose specifled. 

"2. The combination, with a slotted table, of a shaft having blades and 
journaled above said slot, a roller journaled below the slot, said shaft and 
roller being so geared that their adjacent parts move in the same direction, 
and a flexible plate or pad adapted to be drawn between said blades and 
the roller by the frietional action thereof, for the purpose specifled. 

"3. The combination, with a slotted table, of a vertically adjustable shaft 
having blades and journaled above the slot, said shaft and roller being so 
geared that their adjacent parts move in the same direction, and a flexible 
plate or pad adapted to be drawn between the blades and the roller by the 
frietional action thereof, substantially as and for the purpose specifled." 

Several défenses are made to the charge of infringement, but I 
shall refer to only one, the lack of patentable novelty, since I be- 
lieve this défense to be well founded. It cannot be doubted that 
every élément in the machine is old — the pad, the annular cutter, 
the slotted table, and the rotary bed— and therefore, unless thèse 
éléments in combination show novelty, there is no invention to sup- 
port the patent. I hâve considered with care the testimony and the 
arguments of counsel upon this point, and shall announce with- 
out discussion the conclusion to which I hâve come, namely, that 
the patentée bas done no more than to take an old and well-known 
pad, and put it through a cutter resting upon one kind of bed rath- 
er than upon another, both kinds being also old and well known. In 
the last analysis, this seems to me the essence of the machine, and 
I bave been unable to see that this required the exercise of the in- 
ventive faculty. 

In each case, therefore, a decree may be entered dismissing the 
bill at the costs of the complainant. 
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THE NECK. 

(District Court, W. D. Washington, N. D. May 19, 1005.) 

No. 2,896. 

1. TbEATIES— RiTLES or CONSTEUCTION. 

Treatles between nations are usually prepared wlth great care by 
men of learning and expérience, accnstomed to sélect words apt to ex- 
press preclsely and fuUy the Intention of the contracting parties, and 
should be given a reasonable, rather than a libéral, construction. There 
is no authority for reading into a treaty, under the guise of construction, 
extraordinary provisions, not necessary to give full effect to the Inten- 
tion expressed. 

2. 8eaMEN— JUEISDICTION TO DETERMINE RiGHTS— EFFECT OF TeEATT WITH 

Gebmany. 

Article 13 of the treaty of December 11, 1871, between the German 
empire and the United States (17 Stat. 928), whieh gives the consular 
oflacers of each country exclusive povrer to détermine différences between 
the captalns and crews of vessels of thelr own nation, and prohiblts 
the courts of the other country from Interfering therein, does not ex- 
pressly or by implication grant privilèges or confer powers vehich ex- 
empt a German vessel employing seamen In a port of this country from 
the obligation to observe the restrictive provisions of section 24 of the 
act of December 21, 1898, c. 28, 30 Stat. 763 [U. S. Comp. St. 1901, p. 
3079] ; nor does it déprive the admiralty courts of the United States 
of jurisdlctlon to détermine the rights of an American seaman who en- 
ters and leaves the service of a German vessel within this country. 

[Ed. Note.—- For cases In point, see vol. 2, Cent. Dlg. Ambassadors and 
Consuls, §§ 16-20.] 

3. AdMIRALTT JtTEISDICTION— RiGHT OÏ CITIZEN TO InVOKE— EeFECT OF 

Teeatt. 

A citizen of the United States cannot be deprived by treaty of bis 
constitutional right to Invoke the jurisdlctlon of the national courts 
of admiralty to détermine a cause within the admiralty and maritime 
jurisdlctlon to whlch he is a party, and which is cognizable within the 
United States. 

4. Seamen— SiGNiNG in Violation or Statute— Right to Wages. 

Libelant, a citizen of the United States, signed as a seaman on a Ger- 
man vessel before the German consul at the port of New York for a 
voyage to Japan, and was paid a month's wages in advance, in violation 
of section 24 of the act of December 21, 1898, 30 Stat. 703 [U. S. Comp. 
St. 1901, p. 3079]. When the vessel reached a Pacific port of the United 
States, he left it without the consent of the master, and brought suit 
in a court of admiralty to recover his wages for the time served. Held, 
that the court had jurisdlctlon, since, having been signed In violation 
of the statute, the contract was void, and he never became legally a mem- 
ber of the crew ; that for the same reason he had the right to leave 
the vessel at any time, and was entitled, under such statute, to recover 
wages for the full time served, without déduction on account of the 
advance payment. 

[Ed. Note.— For cases in point, see vol. 1, Cent. Dig. Admiralty, § 74.] 

In Admiralty. Suit for seaman's wages by a citizen of the United 
States against a German vessel. The case involves questions as 
to the jurisdiction of the court to take cognizance against the pro- 
test of a German consul, and the right of a seaman hired in this 
country, who received an advance at the time of signing shipping 
articles, to leave the vessel before expiration of the stipulated term 
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for whîch he was hired, and to claim compensation for the time of 
actual service. Decree in favor of libelant. 

A. W. Buddress, for libelant. 

Edward Von Tobel and James Kiefer, for claimant. 

HANFORD, District Judge. The material facts in this case are 
that the libelant, a citizen of the United States, was hired at the 
port of New York in the month of April, 1904, to serve as a sea- 
man on board the German ship Neck on a voyage from New York 
to Japan, and return to a port in Europe or in North America, not 
to exceed a period of three years' duration, for which he was to 
receive wages at the rate of $18 per month. Shipping articles for 
said voyage were signed before the German consul at New York, 
and the libelant was paid one month's wages in advance, and went 
on board and served as a seaman until the 27th day of December, 
1904, on which date, at Port Townsend, in the state of Washington, 
he left the vessel without the consent of the master. Including said 
advance, the libelant had been paid on account for his services 
$'60.80, and this suit is to recover the balance of the wages earned, 
without crédit for the advance; the libelant claiming that the ship- 
ping articles are invalid, as to him, by reason of the advance being 
made in violation of the twenty-fourth section of the act for the 
protection of American seamen, approved December 21, 1898, c. 
28, 30 Stat. 763 [U. S. Comp. St. 1901, p. 3079]. 

An answer has been filed by the captain, who appears as claimant 
of the ship, in which he pleads as a défense that the libelant is a 
déserter — he having left the service of the ship in violation of the 
contract contained in the shipping articles signed at New York — 
and dénies the jurisdiction of this court, on the ground that the 
ship is a German ship, and that the German empire is represented 
at Seattle by a consul of that nation, duly accredited and recognized, 
and by the provisions of article 13 of the treaty between the United 
States and the German empire, concluded and signed at Berlin 
December 11, 1871, said consul is invested with the exclusive power 
to take cognizance of and to détermine ail différences between cap- 
tains and members of the crews of German vessels, and the courts 
of this country are expressly forbidden to interfère in thèse différ- 
ences. The German consul has also, in writing and orally, pro- 
tested against the exercise of jurisdiction by this court in this case. 
The article ref erred to reads as follows : 

"Art. XIII. Consuls-general, consuls, vice-consuls, or consular agents sball 
hâve exclusive charge of the internai order of the merchant-vessels of their 
nation, and shàll bave the exclusive power to take cognizance of and to dé- 
termine différences of every kind which may arlse, elther at sea or In port, 
between the captains, ofHcers, and crews, and specially in référence to wages 
and the exécution of mutual contracta. Nelther any court or authorlty shall, 
on any pretext, interfère in thèse différences, except in cases where the dif- 
férences on board ship are of a nature to disturb the peace and public order 
In port, or on sbore, or when persons other than the ofBcers and crew of the 
vessel are parties to the dlsturbance." 17 U. S. Stat. 028. 

It is to be observed that by the terms of the article the power 
conferred upon consuls is restricted to the détermination of differ- 
138 F.— 10 
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ences tetween the .captains, officers,, and crews pf th^ yessels oî 
thei'r respective countries, and the prohibition upon {lie Courts is 
correspondingly Hmited; and it is my opinion that, if the libclant 
never became legally bound to serve as a member of the crew, he 
had a natural right and a légal right to leave the ship at any port 
of this country, and, having actually exercised this right, he was 
not, in fact or in contemplation of law, à member of the crew at 
the time of instituting this suit. Therefore the cas,e does not in- 
volve différences to be determined between the captàin and a mem- 
ber of the crew, as the opposing parties, and the casé is not within 
the terms of the treaty. 

The question raised is not a matter of mère priyate concern, af- 
fecting only the immédiate parties, but is of national interest, for, 
vi^hilst the pleadings admit that the libelant signed the shipping 
articles, and there is no pretense of any disability on his part, or 
of duress or want of sufficient considération, the transaction is 
impeached for an alleged violation of an act of Congress; and it 
is inçonsistent with national self-respect for a court of the country 
to disclaim jurisdiction, and remand the parties for a détermination 
of such a question to the représentative of a foreign government, 
not charged with responsibility for the due enforcement of our 
national laws. For that reason I consider that it is proper to give 
a strict construction to the treaty, and to hold that a seaman claim- 
ing wages for services rendered is not to be deemed a member of 
the crew of a ship, and obligated to submit différences respecting 
his rights to the détermination of a représentative of a foreign gov- 
ernment, if he was never legally bound to serve as a member of 
its çrew for a specified voyage or a definite period of time. 

By the décision of the Suprême Court in the case of The Eudora, 
190 U. S. 169, 23 Sup. Ct. 821, 47 L. Ed. 1002, foreign ships in ports 
of the United States are subject to the same restrictions as the mer- 
chant ships of this nation in the matter of hiring seamen, imposed 
by the act of Congress of 1898. See, also, The Kestor (D. C.) 110 
Fed. 432 ; The Troop (D., C.) 117 Fed. 557, affirmed in 125 Fed. 
672, 60 C. C. A. 362; The Alnwick (D. C.) 132 Fed. 121. 

It is contended, however, that this case must be distinguished 
f rom the cases cited by the fact that German ships are exempted 
from the restrictions of the statute of 1898 by a proviso therein. 
Subdivisions "a" and "f" of section 24 of the statute referred to, and 
to which the proviso is appended, read as foUows: 

"(a) That it shall be, and is hereby, made iiulawful in any case to pay any 
seaman wages in advance of the time when he has actually earned the same, 
or to pay such advance wages to any other person. Any person paying such 
advance wages shall be deemed guilty of a niisdemeanor, and upon convic- 
tion shall be punished by a fine not less than tour tlmes the amount of the 
wages so advanced, and may also be imprisoned for a period not exceeding 
«ix months, at the discrétion of the court. The payment of such advance 
wages shall in no case, excepting as herein provlded, absolve the vessel or 
the master or owner thereof from fuH payment of wages after thé same shall 
bave been actually earned, and shall be no défense to a llbel, suit, or action 
for the recovery of such wages. If any person shall demand or receive, 
either directly or Indirectly, from any seaman or other person seeking em- 
ployment as seaman, or from any person on his behalf, any rémunération 
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whatever for provîding him wlth employment, he shall for every such offense 
be liable to a penalty of not more than one hundred dollars. • * * (f) 
That this section shall apply as well to foreign vessels as to vessels of the 
United States ; and any master, owner, consignée, or agent of any foreign 
vessel vvho bas violated Its provisions shall be liable to the same penalty 
that the master, owner, or agent of a vessel of the United States would be 
for a similar violation : provided, that treaties in force between the United 
States and foreign nations do not conflict." 30 Stat. 763 [U. S. Comp. St. 
1901, pp. 3079, 3080]. 

The proviso is not an original source of privilège, but is a polite 
disclaimer of any intention to abrogate existing international trea- 
ties. Therefore the question now to be considered is this : Was 
there any treaty in force on the 21st day of December, 1898, grant- 
ing to German merchant vessels spécial and unrestricted permission 
to hire seamen in the ports of this country, or delegating to German 
consular officers administrative and législative powers to super- 
vise and regulate the hiring of seamen in this country for service 
on German vessels? Such a grant of privilèges or délégation of 
pow^ers is not found in any treaty betw^een the United States and 
the German empire, unless, by libéral construction of the paragraph 
above quoted from the treaty of December 11, 1871, its provisions 
may be enlarged so as to be deemed to contain implied privilèges 
and powers of the extraordinary import suggested. International 
treaties are usually, if nOt invariably, prepared with great care by 
men of learning and expérience, accustomed to sélect words apt to 
express precisely and fully the intention of the contracting parties. 
Therefore a reasonable, rather than a libéral, construction must be 
given to agreements solemnly entered into by nations; and there 
is no authority for reading into an international treaty, under the 
guise of construction, extraordinary provisions not necessary to 
give full eflfect to the intention expressed. In the Eudora Case the 
Suprême Court recognized the injustice to our ovirn citizens of 
exempting foreign vessels from the restrictive provisions of the act 
of 1898, and it would be contrary to elementary principles to admit 
privilèges and exemptions by mère implication to the disadvantage 
of the commerce of our own country. It is my conclusion that the 
treaty does not expressly or by implication grant privilèges or 
confer powers in conflict with the restrictive provisions of the stat- 
ute under considération, and that German vessels are not, by the 
proviso appended to subdivision "f," exempted from the obligation 
to observe the requirements of our laws respecting the employment 
of seamen within this country. 

The décision of this case might be rested upon the reasons and 
authorities above set forth, but there is another aspect of the case 
in which I find matter of paramount importance, and the most sub- 
stantial ground for sustaining the jurisdiction of the court in this 
case. The Constitution of the United States is the suprême law 
of the land, and ail treaties, statutes, and laws must read or be con- 
strued so as to be harmonious with the Constitution, or, if répug- 
nant to its provisions, deemed nuU and void. Aliens cannot, as 
a matter of right, require the courts to adjudicate their controver- 
sies. In the exercise of discrétion, the courts having jurisdiction of 
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admiralty causes may take jurisdiction of suits by alien seamen 
against foreign ships, as a matter of comity, or refuse to do so, and 
the government may, by treaty stipulations, bind the courts to ob- 
serve a policy of noninterference ; but the government, including 
the courts, exists for the benefit of the people who constitute the 
body politic, and every individual citizen has an absolute right to 
invoke the justice of the country through the established tribunals 
in the manner prescribed by gênerai rules. Exclusive jurisdiction 
of ail admiralty and maritime causes cognizable within the United 
States is by the Constitution vested in the national courts, and a 
citizen of the United States who is a party to a suit of admiralty 
and maritime jurisdiction cannot be deprived of the right to hâve 
such a suit adjudicated by a court upon which admiralty jurisdic- 
tion has been conferred pursuant to the Constitution. The Falls 
of Keltie (D. C.) 114 Fed. 357 ; 25 Am. & Eng. Encyc. Law (2d 
Ed.) p. 118. It would be just as compétent and just as reasonable 
to require merchants to refer their controversies arising out of mar- 
itime transactions to local magistrates for détermination, as to 
require American seamen to submit their différences respecting 
wages to consular représentatives of foreign countries. 

The libelant is a citizen of the United States, and this suit is to 
recover wages earned as a mariner in employment which com- 
menced and terminated within the United States, and it is a case 
of admiralty and maritime jurisdiction. Therefore I hold that this 
court cannot refuse to entertain it, nor disregard the provisions 
of the statute which make the contract contained in the shipping 
articles invalid. The libelant had a lawful right to quit the service 
of the vessel upon arrivai at Port Townsend without forfeiting the 
wages earned while in the service. After crediting payments made 
to him, other than the advance, the balance due is $100, for which 
amount, with costs, a decree will be entered. 



THE KNICKERBOCKER. 
(District Court, S. D. New York. May 8, 1905.) 

TOWAGE— INJURT TO TOW BY COLLISION WITH LOQ— LiABILITT OF TUG. 

A tug which was engaged with another In towlng four scows up the 
Hudson river in the early morning held not in fault for the capsizing of 
one of the scows by strlliing some floating object, probably a partly 
submerged log, although the man on watch was not attending strictly 
to the duties of lookout; the lool;out on the other tug, which was by 
her side, and only 30 feet away, having failed to see the object. 

In Admiralty. Suit against tug for injury to tow. 
Peter S. Carter, for libellant. 
Amos Van Etten, for claimant. 

ADAMS, District Judge. This action was brought by Agnes A. 
McGirr, the owner of the scow F. Smith, for damages received by 
that boat, while in tow on hawsers of about 75 fathoms, of the tugs 
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Knickerbocker and Williams, going up the Hudson River in the 
early morning of the 39th of October, 1904. The Knickerbocker 
was apparently in charge of the tow, which consisted of 4 boats, ar- 
ranged in 2 tiers, the Smith being in the head tier on the starboard 
side. The Williams joined in the towing after Spuyten Duyvil was 
passed, putting out a hawser to the port side of the Smith. The 
Knickerbocker was towing on the starboard side and her hawser 
led to the starboard side of the Smith. The Williams was about 30 
feet to the port of the Knickerbocker. The tide was flood. It was 
a clear moonlight night, with very little wind. When above Yonk- 
ers, the Smith, loaded with manure on deck, careened and turned 
upside down, dumping her load. 

The libellant charges the Knickerbocker with négligence in pro- 
ceeding at an excessive rate of speed and in not having a lookout. 
The claimant contended that the upsetting was due to the poor and 
leaky condition of the scow and because she was improperly loaded 
and top-heavy. 

The testimony shows that the scow was in good condition and 
properly loaded and that the accident was the resuit of collision 
with some floating object, probably a log, which broke a hole in 
her forward end, whereby she filled and turned over. The tugs 
were going at a moderate rate of speed and the only question in the 
case is whether the Knickerbocker fulfilled her duty with respect 
to lookout. Her master was at the wheel and she had a deck hand 
on watch. He was not stationed forward attending strictly to a 
lookout's duty, but moved around the deck, forward and aft, and at 
the time of the accident was probably in the pilot house, talking to 
the master. The Williams had a lookout duly stationed on deck. 

The first knowledge the tugs had of the accident was the Wil- 
liams shaoting forward, through being relleved of the towing strain. 
She then went back and finding the Smith capsized, took her out of 
the tow and delivered her at a wharf on the river between Yonkers 
and Hastings. 

What troubled me on the trial and does now, is the question 
whether the Knickerbocker exercised such care with regard to 
lookout as her duty to the tow required. No one on either of the 
tugs saw any floating objects and those on board thèse vessels are 
usually quite solicitons about èncountering any such that might 
prove injurious to the tug or tow, especially the former, as damage 
is liable to follow if they get in the propellers. The men on the 
boats in tow spoke of seeing several logs in their vicinity but ap- 
parently they did not pay very much attention to them or com- 
municate with the tugs until after the happening of the accident. 
The log, if it was one that did the injury, was probably submerged 
to a great extent and escaped observation in that way. The Knick- 
erbocker did not hâve a vigilant lookout, but the Williams did and 
he failed to see the log. In looking the case over, I fail to see any 
négligence on the part of the tug which should condemn her. 

Libel dismissed. 
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SMITH & BENHAM v. CURRAN & HDSSEY. 

(Circuit Court, W. D. Pennsylvania. May 6, 1905.) 

No. 8. 

1. CONTBACTS— MiSREPRESENTATIONS INDUCINO — INDEPENDENT iNVESTIGATrONS. 

Where defenclants, who hnd knowledge of engineering, before contract- 
Ing to construct certain waterworks went on the ground, occupied a 
month Iri making investigations, preliminary surveys, etc., and were 
afforded every opportunity to acquire knowledge of the exact conditions, 
they were not entitled to défend an action for breach of the contract 
on the ground that they were induced to make it by plalntiffs' false rep- 
résentations. 

2. Same— Damages— Prospective Profits. 

Plaintiffs, under a contract with défendants for the construction of a 
water pipe Une, agreed to advance $105,000, whlch might be increased to 
$110,000 in case the line cost that much, for whlch they were to receive 
one-half of the capital stock of a corporation to be formed — the par 
value of such half to be $300,000 — less such portion as they agreed 
shpuld be given to certain others. A minute survey of the property dis- 
closed that the scheme was not necessarily impracticable, but that its suc- 
cess was exceedlngly doubtful ; that its cost would largely exeeed the 
estlmate; and that the water obtalnable was much less than was sup- 
posed — whereupon défendants decllned to proceed. Held, that the prof- 
its claimed to hâve been lost to plaintiffs by défendants' breach of con- 
tract wete too spéculative and doubtful to be allowed. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Damages, § 75.] 

3. Same— ExPENDiTUBKS. ' 

Where défendants broke their contract wIth plaintiffs to construct a- 
water pipe Une, plaintiffs, though not entitled to recover as damages 
expenses incurred in f urthering the scheme prlor to the exécution of the 
contract by défendants, were entitled to recover expenses necessarily in- 
curred thereafter, and before breach, In carrylng out their portion of the 
agreeriient. 

[Ed. Note.— For cases in point, see vol. 15, Cent DIg. Damages, §§ 92- 
98.] 

4. Same — Indemnity Bonds. 

Where, as a part of the preliminary negotatlons for the construction- 
of a water pipe Une under a contract between plaintiffs and défendants, 
a bond was executed by plaintiffs to a clty, in order to hold a contract 
for the purchase of water, on whlch plaintiffs became llable by défend- 
ants' breach of the contract and refusai to construct the pipe Une, plain- 
tiffs were not entitled to recover of défendants, by reason of such bond, 
untll they had been compelled to pay damages assessed thereon to the clty. 

Trial by the Court without a Jury. 

H. M. Gillette and E. W. Smith, for plaintiffs. 
J. Rodgers McCreery, for défendants. 

ARCHBALD, District Judge.^ This is an action for damages 
for breach of a contract, brought by Henry B. Smith and William 
h. Benham, of Bay City, Mich., against Orville P. C;urran, Jr., 
and Curtis G. Hussey, of Pittsburg, Pa. ; the parties so named 
being citizens of the respective states in- which they réside. The 
défendants deny their liability, on the ground that the contract 

1 Specially assigued. 
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was procuréd by misrepresentation, and they also dispute the dam- 
asses which the plaintiffs claim. The case is subriiitted to the 
court without a jury, on the évidence introduced at a previous 
trial, at which the jury disagreed and were discharged; from which 
the facts are found to be as follows : 

The Facts. (1) In 1894 one J. A. Jones conceived the idea of ob- 
taining a water supply at the head waters of the San Luis Rey river, 
in the foothills of the San Jacinto Range, Cal., some 20-odd miles 
back from the océan, and furnishing water for purposes of irrigation 
in the San Luis Rey Valley, and to the city of Oceanside at the 
coast. The stream referred to is not a large one, and not only was 
the water which flowed upon the surface to be utiHzed, but under- 
ground percolations, which exist and are available in that région 
by reason of the character of the soil, were to be developed and 
brought to the surface by means of driven wells. The supply so 
obtained was to be conducted by means of a gravity pipe line from 
the proposed head, above Pala, to a distributing réservoir at Ocean- 
side, a distance of twenty two or three miles ; water for irrigating 
purposes being taken off for farms and ranches at various inter- 
mediate points. In the development of the scheme, and in order 
to give it a substantial basis, a contract was securçd with the 
city of Oceanside by which, in considération of the delivery of 
100 miners' inches of water, the city was to pay $25,000 in cash 
when the pipe line was completed, and an annual rental there- 
after of $2,500. A contract with a large ranch owner named Mc- 
Whirter was also secured, who was to pay $37,500 cash and 
$3,750 annual rental, in return for 150 inches of water; and there 
was an understanding with another ranch owner, named Utt, that 
he would pay $28,500 cash and $2,850 rent for 114 inches. Some 
82 différent farmers along the line further agreed to pay an ag- 
gregate of $26,625 cash, on completion of the work, and an annual 
rent of $5,700, in return for 228 inches of water, and were, in 
addition, to contribute 1,242 acres of land, which it was esti- 
mated would be worth when irrigated about $100 per acre. A 
tract of 120 acres was also purchased by Jones, at the point where 
the stream breaks through the foothills, for the beginning of 
the pipe line; and, the prospective course of the line having been 
staked out, a right of way over the public highways was secured 
from the commissioners of San Diego county, in which the San 
Luis Rey Valley is situated, and arrangements made for it over 
private lands which would be crossed for a large portion of the 
distance. Some landowners at the upper end, however, did not 
give their assent. 

(2) In the latter part of the same year (1894) Jones brought 
the project to the attention of the plaintiffs, Smith & Benham, 
one of whom was a manufacturer of wooden pipe and lumber; 
and the other, assistant gênerai freight agent of the Michigan 
Central Railroad. They in turn consulted R. P. Lamont, an en- 
gineer of Chicago, who became interested in the scheme, and, after 
having gone out to Oceanside to look it over, gave it as his 
opinion that a line could be built for about $100,000, of which 
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$60,000 would be required in the first six months; the money 
from the sale of water rights taking care of the enterprise after 
that. Later on, through Xamont, the plaintiffs were introduced 
to the défendants, Curran & Hussey, who were contracting en- 
gineers, Lamont and Curran having been previously associated 
together in business; and on October 31, 1895, the parties met 
together at Pittsburg, where the project was thoroughly discussed, 
the following prospectus being submitted by the plaintiffs in that 
connection : 

"Capaelty of pipe line, over 3,000 Inches (miners') dally. 

"Water sells from .'i!250 to $500 per Inch. 

"Annual rental $25 to $50 per inch, maklng over $100,000 per annum for 
life of pipe line, over the following property secured. 120 acres at head of 
pipe line with flowlng stream at ail times of the year ; also flowing wells — 
good pure water. 

"Filing of 5,000 miners' Inches from river, first right. 

"Natural réservoir, capaelty ten billion gallons water. 

"Right of way from county eommissioners. 

"Right of way from property owners full length of line. 

"Contracts aiready signed, giving first mtgs. on real estate for water for 
over $100,000. 

"Pipe line about 22 miles in length — graduai descent — 760 feet fall. Large 
amount of land covered as plan of construction, viz. : enclosed pipe 36 inches 
laid on skids, natural flow, reach ail land not bigher than head and ean 
follow lay of land. Thls allows of land being irrigated entire length of line 
iastead of at end of pipe Une, as when water is carried in ditches. 

"Location San Luis Rey Valley, Oceanside, San Diego Co. Calif. 

"End of line, bave contract with city for $25,000—100 inches." 

Attached to this prospectus was a list of those who were said 
to hâve contracted for water, with the number of inches to be 
taken by each, and the quantity of land they were respectively 
willing to contribute, the written contracts for which, as it was 
understood, were held in escrow by E. S. Payne, a banker at 
Oceanside, pending the carrying out of the project. The resuit 
of this interview was a preliminary or provisional agreement, a 
copy of which is set forth in the plaintiffs' statement, and made 
part of thèse findings, by which the défendants, in substance, un- 
dertook to investigate the proposed pipe line, and if it appeared 
that the cost would not exceed $100,000, and that the contracts, 
water rights, and privilèges, including that with the city of Ocean- 
side, had the value represented by the plaintiffs, to enter into a 
contract to build the line for the sum named, as soon as a charter 
for an irrigating company had been procured by the plaintiffs under 
the laws of California; the plaintiffs, on their part, agreeing to 
turn over to such company ail their rights, privilèges, deeds, 
and contracts, receiving the whole of the capital stock in return, 
and transferring two-fifths to the défendants, retaining two-fifths 
for themselves, and holding the other one-fifth for Jones and 
Lamont. 

(3) Immediately following the exécution of this agreement, Cur- 
ran went out to Oceanside to make investigations, reaching there 
November llth; and within the next few days he went twice over 
the ground with Jones, who pointed out the proposed line eut 
through the brush and staked, representing it as suitable and 
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as havîng been the subject of a survey. He was also taken to 
the head of the Une, and shown the stream that was to be utilized, 
observing and making an estimate of its flow, which he figured 
at about 300 miners' inches; and the place where the underground 
waters were to be developed was pointed out, and, in a gên- 
erai way, the lands intended to be irrigated. He was further 
taken to the Payne bank, where the water contracts held in escrow 
were produced, and the list which he had of them was checked off 
and verified. He was not informed, however, of the fact that a 
number of thèse contracts had been canceled at that time on 
account of the failure to complète the pipe line by the time 
set; advantage having been taken by the parties of a provision 
in each, allowing them to do so. In ail, he remained about a month 
at Oceanside and vicinity; looking into other water Systems, get- 
ting estimâtes on the cost of the work, and busying himself with 
gênerai matters connected with the scheme. During this time, 
under the stress of a counter proposition made by other parties — 
Grant & Puterbaugh — the city councils of Oceanside were also 
threatening to cancel their contract on the ground that the time 
fîxed for the completion of the work (February 1, 1895) was long 
since past. Curran at once interested himself to prevent this and 
try and get an extension, and, for the purpose of doing so, at the 
instance of Benham, who had also in the meantime come out 
to Oceanside, a letter was written November 30th, in the name of 
the défendants, addressed to the plaintiffs, to be used before the 
councils, wherein it was, in substance, declared that the défend- 
ants had investigated the proposed pipe line, and were prepared 
to enter into a contract for its construction according to the existing 
(provisional) agreement between the parties, with a réservation 
as to the price which is not important. On the strength of this on 
December lOth a new contract was entered into with the city of 
Oceanside, in the name of Smith, to whom Jones on December 2d 
had formally assigned and transferred ail his rights and interests ; 
this contract being to substantially the same effect as before, except 
that the work was to be completed by July 31, 1896. A bond which 
was exacted by the councils was further given by Smith, with 
Benham and Lamont as sureties, in the sum of $15,000, to secure 
the fulfillment of the undertaking by the time named. 

(4) Having got the measure into this shape, Curran returned 
East, and on December 17, 1895, the parties met again — this time 
at Chicago — and entered into the agreement on which suit is 
brought, a copy of which is set forth in the plaintiffs' statement and 
made part of thèse findings. It was there, in substance, agreed 
by the défendants, confirming what had gone before, that, in ac- 
cordance with plans and spécifications to be by them furnished. 
and by the plaintiffs approved, they would construct a 36-inch 
wooden pipe line from a point on the San Luis Rey river, about 
3 miles above Pala Mission, to the site selected for the réser- 
voir at Oceanside, estimated to be 23 miles ; such pipe line to 
be commenced as soon as convenient, and completed by July 31. 
1896; the right of way to be furnished by plaintiffs as fast as needed. 
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In considération &f thîs undértaking, the plaintiffs agreed to pay 
the défendants $103,000 within four months after the eompletion 
of the work; this sum beihg based on an estimated length of the 
line of 23 miles> with provision for a proportionate increase or 
déduction in case it varied one way or the other therefrom, and 
with a further provision that the défendants should be paid the 
actual cost'if it exceeded the sum named, up to $110,000 as a limit. 
The plaintifïs aiso agreed to organize a corporation under the laws 
of Illinois, which was the state finally selected, with a capital of 
$600,000, to which they were to transfer ail contracts, rights, and 
privilèges, receiving in return the whole capital stock, and as- 
signing One-half of it, fully paid, to the défendants as an addi- 
tional considération for the pipe line, which later was to become 
the property of the corporation when completed. There were 
other elaborate provisions with regard to the financing of the 
scheme, which do not need to be noted, except that the défend- 
ants were to furnish an indemnifying bond of $15i000 to the city 
of OceanSide, to take the place of the one outstanding on which the 
plaintiffs were obligated. While nothing is said in the agreement as 
to Jones and Lamont, it was understood that they were to be 
taken care of by the plaintiffs out of their one-half of the stock. 
Followirig this, on December 2d, Jones, as noted above, transferred 
to Smith ail his rights and contracts, and on December lOth further 
conveyed to him the 120 -aCres of land which he had purchased 
at the head of the line. The forriier were in turn assigned by 
Smith: toCurran & Hussey December 26th, and on February 28, 
1896, the land was also deeded to them — in trust, hôwever, for 
the 'corporation which was to be formed. An order was also given 
December 18th, by Smith on Jones, to turn over to the défendants 
ail construction material and property which he had on hand, 
which was ' donc. 

(5) After the exécution of the final agreement, and some fol- 
lowing corfespondence between the parties with regard to the 
formation cif the prôpoSed corporation, the organization of which 
by corrimon consent was deferred for the time, the défendants 
about the middlè of January, 1896, went out to Oceahside to carry 
out the project. The first thing to be donc was to make a sur- 
vey, in order to defihitely locate the line on which the pipe was 
to bé laid, to accomplish which the défendants got together a 
corps of engineers, and put them in the field. It was then for 
the first time discovered that the only approach to a survey which 
had been previously made: was one by Jones, with an ordinary 
carpenter's level, to détermine the grade, and without definite 
plans 'or profiles. The défendants' engineers were èngaged in 
their work about six weeks, completing it the middle of March, 
and^ making careful and extended surveys and estimâtes, from 
which it was ascertainèd that the cost of constructing the line 
would far exceed the amount for which the défendants had un- 
dertaken it, ' and that the results to be derived would be very 
muchlessthan had been represented. ' It was found, for instance, 
that the flow of the 'stream àt the proposed intake was 275 miners' 
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inches, and, in the opinion of Mr. Miller, the défendants' engineer, 
nothing beyond that could be developed. I am not prepared to 
adopt this view, but I do find that enough could not be so ob- 
tained to make up the 3,000 miners' inches spoken of in the 
prospectus, and it is doubtful whether even the 592 inches could 
be secured, which were necessary to meet the outstanding irriga- 
tion and other contracta. By going three miles up the stream, 
however, and developing other branches, a somewhat better show- 
ing could be made. There was a serious discrepancy, also, in 
the élévations. Instead of there being a graduai fall of 760 feet 
to work with, the proposed intake was only 475 feet above tide, 
and the site selected for the réservoir at Oceanside was 284 feet, 
leaving but 191 feet between the twO, although it was possible 
that the réservoir could be effectively put 100 feet lower. Nor 
was the fall a graduai one. For some 21 or 22 miles to Gonzales 
Corner (a controUing point if the project of extending the System 
into Vesta Valley, which seems to hâve been contemplated, was 
adhered to) the fall was approximately but 3 feet to the mile, 
which would only be sufficient to deliver 1,100 miners' inches, 
as a maximum, in a 36-inch pipe. Abandoning, however, the idea of 
getting over into Vesta and lowering the Oceanside réservoir as 
suggested, an average fall of about 10 feet per mile could be se- 
cured, which would increase the delivery to about 1,900 inches. 
Adhering, also, to the line staked out by Jones, about halfway down 
ihe course, just south of Gopher Canon, the ground was 40 feet 
higher than at the starting point, and 75 or 80 feet above a 
hydraulic grade line of 3 feet to the mile; necessitating either a 
tunnel or a heavy eut, over a mile long, at great expense. A prac- 
tical line could be secured, however, which would avoid this diffi- 
culty, but would vary about a mile from the one originally pro- 
posée!, and increase the length of it, a survey and location of 
which were made. It was further found that the pipe at certain 
points, instead of being laid at grade, would hâve to be carried 
over deep gullies on high trestles, materially increasing the ex- 
pense. AU things considered, the cost of the line as estimated by 
Mr. Miller, on the best practicable location, was $437,000. As to 
the farms to be irrigated, with the owners of which contracts had 
been secured, pledging certain contributions of land and money 
when the work was completed, it was developed by the survey 
that about half were higher than the line, and not able, therefore, 
to dérive any benefit from it, in addition to which, as already stated, 
a large number of the parties had given notice of forfeiture for 
failure to complète within the time limited. Difficulties were 
further experienced with regard to the right of way, particularly 
at the upper end of the line, where several landowners expressly re- 
fused it, at first even forbidding a survey across them. Water 
rights for irrigating purposes were also claimed in the stream by 
certain ripàrian owners below the intake, which, if substantiated 
and insisted upon, would seriously cripple the enterprise. 

(6) After expending about $5,000 or $6,000 in thèse surveys and 
investigations, or, if the value of their own time and services are 
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included, some $7,000 or $8,000, and being convînced, as the re- 
suit, that the scheme was impracticable, the défendants so noti- 
fied the plaintifïs at an interview in Chicago April 27, 1896, at 
which the subject was discussed at length, although no definite con- 
clusion was reached. Afterwards, on May 2d, in order to bring 
the matter to a head, Mr. Gillette, the plaintifïs' attorney, wrote 
to the défendants, stating that his clients were ready to perform 
their part of the contract, and insisted that it should be carried out 
by the défendants, to whioh the défendants, by Mr. Lord, made re- 
ply a few days later that they had not yet fully decided what 
they would do, and proposed to lobk into it further. On June 
6th, however, they notified the plaintifïs that they did not in- 
tend to go on; and on Jùne 24th they offered to return ail the 
contracts, rights of way, etc., which had been transferred, but the 
plaintifïs refused to accept them. This suit was begun in Sep- 
tember, 1899, without anything further having passed between 
the parties. The project which was the basis of the agreement be- 
tween them has never been proceeded with or developed by the 
plaintifïs, nor, so far as appears, by any other parties, and remains 
to-day in substantially the same situation as when it was dropped by 
the défendants. 

The Law. Taking up first the question of the défendants' liability 
upon the facts so found, before discussing the subject of damages, it 
is idle to argue that the agreement is invalid because it was induced 
by fraudulent misrepresentations on the part of the plaintifïs. How- 
ever widely divergent the conditions, on which the success of the 
enterprise depended, are found to be from what was represented in 
the discussions between the parties leading up to the agreement, 
the défendants, through Curran, who went upon the ground and 
was given ail the information asked for, undertook an independent 
investigation, after the preliminary or provisional agreement, and 
before entering into the final one, and by that they are bound. 
It does not matter that this was not thorough, although a month 
was given to it ; or that it failed to develop the discouraging features 
which subsequently appeared. Every opportunity was afforded to 
make it as full as was necessary, and there were many things, such 
as the flow and fall of the stream, the character of the country to 
be traversed, the distance (which is now complained of as some 
three miles more than was stated), and the élévation and lay of the 
land, which were apparent to the observation of any one, and 
presumptively much better understood and appreciated by the de- 
fendants, with their technical engineering training, than by the 
plaintifïs. There is no pretense, and certainly there is no évidence, 
that the plaintifïs did not honestly believe and rely upon the rep- 
lesentations made in the prospectus, by which they were apparentiy 
as much misled as the défendants; .their confidence and good 
faith being shown by the large amount of money which they were 
prepared to advance. The most that can be said is that they ought 
to hâve known with exactness the truth of what was asserted in 
the prospectus before allowing it to be made the basis of nego- 
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tiations. But whatever might hâve been the resuit, had the mat- 
ter rested there, the défendants, very properly, before going into 
a project of this character and magnitude, took time to look into it; 
and if they failed to inform themselves as fully as they might 
and ought, not having protected themselves by a warranty, they 
cannot now be heard to say that the agreement was entered into 
in reliance upon the représentations of the plaintifïs, and that, thèse 
having failed, they are relieved. 

The law upon this subject is well settled, as will appear by a réf- 
érence to a few of the authorities. Thus in Slaughter v. Gerson, 
13 Wall. 379, 20 L. Ed. 627, it is said: 

"Where the means of knowledge are equally avallable to both parties, and 
the subject of purchase Is alike open to Inspection, if the purchaser does not 
avail himself of thèse means and opportunities he will not be heard to say 
that he bas been deceived by the vendor's misrepresentations. * * • And 
the same rule obtains when the complaining party does not rely upon the 
misrepresentations, but seeks from other quarters means of vérification of the 
statements made, and acts upon the information thus obtained." 

So, in Southern Development Co. v. Silva, 125 U. S. 247, 8 Sup. 
Ct. 881, 31 L,. Ed. 678, which was a bill to rescind a contract to pur- 
chase a mine, it was said : 

"Where the purchaser undertakes to make investigations of his own, and 
the vendor does nothing to prevent his investigation from being as fuU as 
he chooses to make it, the purchaser cannot aftervvards allège that the vendor 
made misrepresentations." 

In Farrar v. Churchill, 135 U. S. 609, 10 Sup. Ct. 771, 34 L. Ed. 
246, a bill was filed to restrain the enforcement of purchase money 
due on land, and for a recoupment of damages by reason of false 
représentations with regard to it. The land was a plantation 
lying along the Mississippi river, and the sale was effected through 
a real estate agent, who delivered to the prospective buyer a written 
mémorandum with regard to the property, wherein it was, among 
other things, stated that 1,060 acres were under cultivation, and 
that 800 acres, according to the owner, or 500, according to the 
levée engineer, were "above overflow" — thereby meaning above any 
overflow from the river previously experienced — both of which 
représentations failed. In a letter accepting the property, the pur- 
chaser expressly declared that he did so on the statements made 
as to the amount, character, etc., of the land ; but it appeared that 
prior to this he visited the plantation, with a view to inspecting it 
before purchasing, and was taken over it from one end to the other 
by the party in charge ; and it was held that he was bound. "The 
gênerai principles applicable to cases of fraudulent représentation," 
says Fuller, C. J., "are well settled. * * * The représentation 
must be in regard to a material fact, must be false, and must be 
acted upon by the other party in ignorance of its falsity, and with 
a reasonable belief that it was true. It must be the very ground 
on which the transaction took place, although it is not necessary 
that it should hâve been the sole cause, if it were approximate, 
immédiate, and material. If the purchaser investigates for himself, 
and nothing is donc to prevent his investigation from being as full 
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as, he chooses, he cannot.say that he relied on the vendor's repré- 
sentations." To the sameeffect are Farnsworth v. Duffner, 142 U. 
vS. 43, 12 Sup. Ct. 164, 35 I,. Ed. 931, and Shappirio v. Goldberg, 193 
U. S. 233, 34 Sup. Ct. 259^ 48 L, Ed. 419, in the latter of which it is 
reiterated that: 

"When the means of knowledge are open and at hand, or fùrnished to the 
purchaser or his agent, and no effort is made to prevent the party from us- 
ing them, and especlally where the purchaser undertakes examination for 
himself, he will not be heard to say that he has been decelved to his injury 
by the misrepresentations of the rendor." 

Cases announcing the same doctrine could be almost indefinitely 
multipHed, but it will be sufficient to refer to Attwood v. Small, 
6 Clark & Fin. 332; Jennihgs v. Broughton, 5 De G"., M. & Gord. 
126; Haywood v. Cope, 25 Beav. 140; Mahafïey v. Ferguson, 156 
Pa. 156, 27 Atl. 21; Tuck v. Downing, 76 111. 71; Ludington v. 
Renick, 7 W. Va. 273; Hall v. Thompson, 1 Smedes & M. 443; 
Colton V. Stanford, 83 Cal. 351, 33 Pac. 16, 16 Am. St. Rep. 137; 
Long V. Warren, 68 N. Y. 42'6. They ail with one accord impose 
upon a party who is giveh opportunity to investigate, and under- 
takes to do so, the responsibility for the resuit, unless he protects 
himself by a warranty, or by such subséquent assurances at the 
tinie of entering into the contract as.amounts to it. 

In the présent instance much that appears in the prospectus con- 
sists not so much in a statement of existing facts, as a repré- 
sentation with regard to things to be brought into existence, as to 
which, as is said in Saw'yer v. Prickett, 19 Wall. 146, 22 L. Ed. 
105, the law gives a very différent efïect; and, as a mère sugges- 
tion ôf possibilities, it is a question how far the défendants, in any 
event, had the right to' rely upon them. East v. Worthington, 88 
Ala. 537, 7 South. 189 ; Bondurant v. Crawford, 22 lowa, 40 ; Sawyer 
V. Prickett, 19 Wall. 146, 22 L. Ed. 105. But passing that by, even 
as to those statements which were given a more definite and positive 
form, the défendants, not only having taken it upon themselves 
to make an investigation, but having expressly agreed to do so, can- 
not now say, according to the doctrine announced in the cases cited, 
that they put faith in the représentations made by the plaintifïs with 
regard' to the project, however extravagant they hâve been proved, 
so as to entitle them to avoid the agreement on the ground of deceit 
or fraud. 

The défendants therefore being undoubtedly liable on the agree- 
ment, the only question is as to the damages which hâve been sus- 
tained by its breach. The principal claim made by the plaintifïs 
is to the profits which it is said they hâve lost, which it is con- 
tended were large and assured. With regard to this, however, 
there is considérable to be observed. The scheme which the par- 
ties had in contemplation, into which the agreement entered, while 
uot necessarily impracticable, could not, in my judgment, hâve 
been realized to the extent anticipated. As is shown above, the 
supply of water required for any great;success was not there, being 
apparently limited to the possibility of some 500 miners' inches; 
the élévation of the proposed intake was much less than was cal- 
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culated, making' it difficult to secure a suitable hydraulic grade 
line; and the cost of construction was likely to far exceed the 
estimate of $100,000 which had been relied on ; ail of which cor- 
respondingly reduced the probability of remunerative results. As 
their part of the agreement, the plaintiffs were to advance for the 
construction of the pipe Une the sum of $105,000, which might 
be increased to $110,000, in case it cost that much, for which they 
were to receive one-half of the capital stock of the corporation to 
be formed, of the par value of $300,000 (their share), less such por- 
tion as was to be given to Lamont and Jones, which is not shown. 
Assuming that the défendants are chargeable with the failure of 
the enterprise, because of the refusai to carry out their part of 
it — although the scheme is still open, and others can possibly be in- 
terested in it on equally favorable ternis if it has merit — the stock 
which the plaintifïs were to get represents their ultimate interest ; 
and the value of it, less its cost, stands, therefore, as the measure 
of their loss because of the enterprise not having been carried 
through. This value, however, it is manifest, cannot be determined 
with any certainty. It depended upon the success of the project, 
which was necessarily problematical, if not doubtful. The most 
that can be said is that if the difficulties spoken of above, and others 
which existed, were overcome, the corporation, upon the comple- 
tion of its line, might hâve expected to receive from the city of 
Oceanside, and the différent ranch owners and farmers with whom 
contracts had been made, the amounts which they had respectively 
pledged, including the land that was to be contributed, from which, 
no doubt, considérable would hâve been realized. Ail this was con- 
tingent, however, on the ability of the corporation to meet its part 
of the undertaking, and this was dépendent upon its developing a 
water supply of at least 592 inches, which was apparently only in 
part to be had. It was also dépendent — outside of the contract 
with the city of Oceanside — on how far the lands of those who had 
been drawn into the scheme could be irrigated, a large part of which 
undoubtedly could not be, because of their being above the grade 
of the line. A number of thèse landowners, moreover, long prior to 
the breach of the défendants' agreement, had terminated their con- 
tracts, availing themselves of their right to do so ; the time limited 
for the completion of the work having expired. And even those 
who had given no notice had the right to do so for the same 
reason at any time. No doubt, many, if not ail, of thèse parties 
could be got back, if the water was ready to deliver; but, as the 
matter stood, there was nothing to be relied upon in this direction 
with any certainty. It is useless to ask for damages, therefore, as 
though the money which was to be paid and the bonus land which 
was to be contributed was so much cash in hand which the plain- 
tiffs hâve lost. Ail that can be said is that thèse were possible re- 
sources which might be realized, and when they were would aid 
in giving value to the plaintiffs' share in the enterprise, but, until 
they were, could not be counted on. 

It will be seen from thèse considérations that the success of the 
scheme and the results to the plaintiffs in return for the one hun- 
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dred and odd thousand dollars which they were required to put 
into it were most uncertain. It is indeed a grave question whether 
thç plaintiflfs are not by just so much the better off than if the 
Project had been carried out to the errd, having their money instead 
of having sunk it. But at the most they would hâve had nothing 
but their $300,000 of stock, the intrinsic value of which it is alto- 
gether impossible to estimate even approximately. It might hâve 
proved valuable. It might hâve been worthless. No one can say 
which, nor, if of value, how much. While it is true that the law 
does not array itself against the recovery of anticipated profits by 
way of damages (8 Am. & Eng. Ency. Law [2d Ed.] 618, 620; 
Griffin v. Colver, 16 N. Y. 489, 69 Am. Dec. 718 ; Lazier Gas Engine 
Co. v. Du Bois, 130 Eed. 834, 65 C.C. A. 172), it does against those 
which are spéculative and doubtful (Iron City Toolworks v. Welisch, 
128 Fed. 693, 63 C. C. A. 245 ; Howard v. Stillwell Mfg. Co., 139 
U. S. 199, 11 Sup. Ct. 500, 35 L. Ed. 147), and that is the character 
of those which we hâve hère. 

Facts as to Profits Claimed as Damages. I therefore find, as a 
matter of fact as well as of law, that the profits claimed to hâve been 
lost by the plaintifïs by the failure of the défendants to perform the 
agreement in suit were uncertain, spéculative, and doubtful, and 
cannot be allowedi 

The plaintifïs further claim the value of the time and money which 
they hâve expended on this project. Directing our attention first 
to that which preceded the final agreement, I find the facts to be as 
f ollows : 

Facts as to Expenditures Preceding Final Agreement. Up to 
December 17, 1895, the date of the final agreement between the 
parties, the plaintifïs had expended in endeavoring to promote 
and develop the project in question, including the value of their own 
time and services, the sum of $15,238.01, the items of which appear 
in the exhibit attached to the plaintifïs' statement, which is hereby 
made a part of thèse findings, as though incorporated therein. On 
this they were paid by the défendants for supplies and other prop- 
erty turned over to them the sum of $1,985.86, leaving a balance 
of $13,252.15. This amount includes $750 paid for 120 acres of 
land bought by Jones at the head of the line, which the plaintiffs 
still own. It also covers $1,860 charged for their own time and 
services, including meetings with the défendants at Chicago and 
Pittsburg in negotiating for an agreement. It does not appear that 
any of it was incurred at the instance or request of the défendants ; 
by far the larger part being before the parties had ever met, and the 
inaterial which they got out of it having been paid for. Upon 
what principle thèse expenditures are claimed, it is difficult to see. 
It is true that the plaintifïs may hâve invested this much in the 
project, which they will not get back unless it is revived. But 
this is not to be laid at the défendants' door. Even if the project 
had gone on, the plaintiffs would still hâve been out this money, 
except as it was made up to them by the profits derived from 
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the venture, if successful, which it would, however, by so much hâve 
reduced. 

There are also particular objections to individual items, such as 
the $750 paid for the Jones land, of which they still hâve the benefit, 
and the $1,860 charged for their own time and services, with which 
the défendants had nothing to do. But without stopping upon this, 
taking the expenditures as a whole, upon no considération do any of 
them enter into the damages for which the défendants are respon- 
sible, and they are therefore disallowed. 

The plaintiiïs also claim for expenditures made and obligations 
incurred after the exécution of the agreement, with regard to which 
the case is différent, and as to which I further find : 

Facts as to Expenditures after Execution of Agreement. Since 
December 17, 1895, when the agreement was executed, the plain- 
tiffs, in furtherance of their part of it, and in some instances at 
the direct suggestion of the défendants, paid out money and be- 
came obligated to the extent of $3,630.82, which they would not hâve 
done except for the agreement, and of which they liave now lost the 
entire benefit by the failure of the défendants to keep it. The items 
which make up this sum are set forth in the margin — those which 
bear date after the breach of the agreement being really incurred 
before it;^ and they now, with interest, amount to $5,525. 

Jan. 13. To cash paid expense acet., Bay City $ 29 54 

April 20. " check sent Jones 139 66 

" 30. " " " " 150 00 

Mareh 4. " pipe and flxtures purcliased from Mlch. Pipe Co... 485 49 

" cash paid for letter file 1 00 

May 28. " " " N. C. Johnston, Treas., for Jones hôtel 

bill 19 50 

July 2. " check to West. Un. Tel. Co 26 10 

" 14. " " " Curran & Hussey 20 00 

" 20. " costs and protest fées Curran & Hussey note fso 65 

Aug. 17. " cash paid Harmon and Verner 6 00 

Sept. 22. " " " Jones, acct. salary and expenses 252 35 

Oct 3. " " " " 189 80 

" petty expenses of Jones at Bay City 5 50 

" hôtel bill " " " " " 35 00 

" cash paid B. A. Cooley on acct. Crow note, for expse. 

incurred San Luis Rey Valley opérations 973 91 

" cash paid Jones in adjustment of his matters 566 32 

" " " Curran & Hussey's draft for money for 

Jones to go to Bay City 500 00 

** counsel fées and services of H. M. Gillette with re- 
gard to f orming corporation 100 00 

$3,630 82 
Interest 1,894 18 

$5,525 00 

Two matters claimed by the plaintifif in this connection, how- 
ever, do not corne within this category — $51.12, attorney's fées paid 
J. L. Stoddart, and $1,966.55, balance claimed by Jones; and one, 

2 1896. 

138 F.— 11 
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for $500, counsel feës- m negotiating with défendants, only partially. 
The Jones claim bas npt been paid or assumed by the plaintiffs, and 
there is nothing to shoTV how it îs made up, or that they are obli- 
gated for it; much less, that it is a matter with which the défend- 
ants are chargeable. The same also is substantially true of the 
attorney and counsel fées, with this exception: There is évidence 
that Mr. Gillette did some work looking to the organization of a 
corporation under the Illinois law, which would be the legitimate 
subject of a charge against the défendants; that duty having been 
imposed on the plaintifïs by the agreement, and therefore properly 
undertaken by them. The value of thèse services does not ap- 
pear, but I venture to estimate them at $100, which I allow. The 
rest of the attorney and counsel fées, covering the negotiating and 
settling of the provisional and final agreements, as well as légal 
advice when a breach was imminent, are not a legitimate subject 
of claim, and are therefore refused. 

As.tb the indemnifying bond of $15,000, which was given to the 
city of Oceanside by Smith, with Benham and Lamont as sureties, 
on account of which damages are also. claimed, it will be sufficient 
to discuss the question of liability when the plaintifïs are shown to 
hâve suffered by reason of it. While suit has been threatened, it 
has gone no further, and, the obligation not being absolute, the 
mère fact that it is outstanding amounts to hothing, until they 
hâve been compelled to pay something on account of it. 

As ;the resuit of thèse conclusions, the plaintiffs are entitled to 
judgment,, which is hereby directed to be entered in their favor in 
the sum of $5,525 with costs, and the coûnterclaim of the défendants 
is dçnied. 



WERCKMEISTER v. AMERICAN TOBACCO CO. 

, (Circuit Court, S. D. New York. March 23, 1905.) • 

CoPTEiGHT— Action to Regover Penalty fok Infbingement — Evidence. 

In a suit under iîev. St. § 4965 [U. S. Conip. St. 1901, p. 3414], to re- 
cover the penalty of $10 for each infringing eopy of a copyrlghted paint- 
Ing in defendant's possession, the judginent in a prior action in replevln 
bi-ought under the same section, in which plaintiffi recovered the in- 
fringing sheets, Is not évidence that they were found in defendant's pos- 
session, although it récites that such was the fact, since that question 
was not an issue, nor a finding upon it essentlal to a forfeiture of the 
sheets. 

At Law. On motion for new trial. 

Antonio Knauth, for plaintiff. . 

William A. Jenner, for défendant. 

WHEELER, District Judg-e. Section 4965, Rev. St. U. S. [U. 
S. Comp. St. 1901, p. 3414], provides thàt. if any person shall in- 
fringe a: copyright in any of the ways specified — 

"He shall forfeit to the proprletor ail the plates on which the same shall 
be copied, and every sheet thereof, either copied or prlnted, and shall further 
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forfeit one dollar for every sheet of the same found in his possession, either 
printing, printed, copied, publisbed, imported or exposed for sale; and in 
case of a painting, statue, or statuary, he shall forfeit ten dollars for every 
copy of tlie same in his possession, or by him sold or exposed for sale; one- 
half thereof to the proprietor and the other half to the use of the United 
States." 

The plaintiff, as proprietor of a copyrighted picture called "The 
Chorus," brought replevin to recover 1,196 sheets of the same, as 
forfeited to him by the défendant, in which the marshal returned 
that he found the same in the possession of the défendant, and in 
which it was "adjudged that the plaintifï hâve and retain and is 
entitled to the possession of 1,196 sheets, each containing a copy of 
the plaintiff's copyrighted picture 'Chorus,' found in the possession 
of the défendant, and replevied by the United States marshal as al- 
leged in plaintiff's complaint." This suit is brought to recover 
$10, as forfeited for each of thèse copies, as found in possession 
of the défendant. Upon the trial the plaintifif offered no évidence 
of the finding of any copies of the picture in the possession of 
the défendant but the record in the former case, whereupon a 
verdict for the défendant was directed, and this motion was made. 

The plaintiff relies upon the récital in the former judgment as 
a conclusive adjudication that the sheets were found in the posses- 
sion of the défendant. As to this it is to be noticed that there are, 
or may be thought to be, two distinct forfeitures imposed by this 
statute — one of the sheets, wherever found, to the proprietor; and 
the other of $10 to him and the United States for each sheet found 
in the possession of the défendant. In the former suit the material 
question would be as to whether there was infringement which 
would work a forfeiture of the title to the sheets, and the décision 
upon that may be so far conclusive. The question of finding in 
possession of the défendant was not material, but only incidental, 
and a finding upon that would not seem to be conclusive. It was 
not within the issue joined in the case upon which the parties 
would be bound to bring their proofs or afterwards remain silent 
concerning them, but was merely descriptive of the things forfeited 
and independent of that issue, and the finding upon it would not be 
material or conclusive. If this pecuniary forfeiture is only a part 
of the same forfeiture as that of the sheets, there could, on familiar 
principles, be but one recovery upon the one forfeiture ; and, there 
having been one recovery of the sheets, the right of recovery would 
be satisfied, and there could not be another of the money. The 
decided cases do not seem to be in harmony about this, but, which- 
ever are right, it seems clear that, if there is but one forfeiture, 
there has been one recovery, which is ail there can dc, and, if there 
are two, there are two différent issues to be tried on évidence of 
facts constituting each forfeiture in each action, respectively. And 
if there are two forfeitures, there must be two actions, for the 
rights are différent — one belonging to the proprietor alone, and 
the other to him and the United States. A judgment for the pro- 
prietor would not conclude the United States, and consequentîy 
not the défendant, for both parties must be concluded by an estop- 
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pel, or neîthef îs. This was the view taken at the trial on whîch 
a verdict was directed for the défendant, and the leamed argu- 
ment for the plaintifif on this motion has not changed it. 
Motion denied, and judgment on verdict. 



In re WIESEN BROS. 

(District Court, E. D. Pennsylvania. May 27, 1905.) 

No. 1,749. 

Bankeuptct— AssETS— Recoveet bt Trustée— Adverse Claims. 

Where, on pétition of banlcrupts' trustée to recover the balance eol- 
lected on certain of the banlirupts' assigned accounts after payment 
of the debt for whiçh they were assigned, the secured creditor answered, 
admitting that it held a certain amount, to which It made no claim, but 
alleged that It had been served with notice of a further assignment 
thereof by the bankrupts to B., who, though notlfied of the banlîruptcy 
proceedlngs, tooli no steps to daim tltle to the fund before the référée, 
the creditor was properly ordered to pay such amount to the trustée 
wlthout préjudice to B.'s right to prove his claim to the fund in the 
hands of the trustée. 

Certificate of Référée. 
See 135 Fed. 442. 

Edmund Bayly Seymour, Jr., for trustée. 

J. Hector McNeal and Francis A. McCarron, for Central Trust 
& Savings Co. 

J. B. McPHERSON, District Judge. The following report of 
the learned référée (Alfred Driver, Esq.) contains a full statement 
of the facts that give rise to the question now before the court : 

"On October 5th, 1903, the above-named debtors admitted in writing their 
inabillty to pay their debts, and on October 6, 1903, a pétition in bankruptey 
was filed against them, and on October 9th a receiver was appointed. On 
October 26, 1903, the adjudication was entered. 

"ïhe trustée had filed his pétition alleging that said bankrupts in October, 
1903, transferred to the Central Trust & Savings Company book accounts 
to the value of $4,683, and that said trust company collected of said accounts 
about the sum of .$4,400, and now holds the sum of $694.95 over and above 
the amount It paid for said accounts, which sum is held by it as transférée 
or assignée of said bankrupts, and to which it makes no adverse claim ; and 
the trustée prays for an order on said- trust company to show cause why It 
should not pay over said sum of $695.95 to the trustée. 

"Answering said pétition, the Central Trust Company alleged that, from 
time to time, said Wiesen Bros, transferred to it book accounts of the face 
value of $4,678.50, but dénies that it paid $3,511.44 for the same, and, on 
the eontrary, allèges that it loaned said Wiesen Bros. $3,511.44 upon said 
book accounts, and that certain allow^ances were made by said Wiesen Bros, 
to the debtors upon said accounts, amounting to $154.87, and that after de- 
ducting certain allowances, interest, charge for services in collectipn, etc., 
there remains in the hands of the trust company the sum of $695.95, which 
the said company Is not 'permitted to pay over to the trustée by reason of 
the fact that on or about the 8rd day of October, 1903, one Belber flied with 
said Central Trust & Savings Co. a eopy of an assignment of any interest 
which said Wiesen Brothers might hâve had in said book accounts after said 
Central Trust Co. had been reimbursed for its advances, charges, etc.,' and 
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the trust company prayed that the pétition of the trustée might be dlsmlssed, 
or that the référée refrain from making any order thereon untU It had been 
determlned by a court of compétent jurisdlctlon In whom the title to the said 
$695.95 is vested. 

"Afterwards the tnist company filed a supplemental answer, statlng as 
new matter that on or abolit the 2d day of H'ebruary, 1904, one Henry S. 
Belber began suit against it, In the court of common pleas of PhiladeJphia 
county, to recover the said sum of money alleged to be assigned to him by 
said Wiesen Bros., and that said suit is still undetermined, and prayed that 
the rule to pay be discharged, or that the référée refuse to make an order 
thereon until said suit Is determined and the ownership of said fund decided. 

"Âttaehed to the answer are the followlng writings, which are copies, the 
originals not being produced: 

"Phlladelphia, Oct. S, 1903. 
"Central Trust & Savings Company, Phlladelphia, Pa. 

"Gentlemen: Please take notice that we hâve sold to Henry S. Belber 
ail our interest in and to the aecounts against the following debtors (Hère 
follows a list of names of the debtors but without a list of the amount due 
by each debtor or of the total amount due.). 

"You will please pay to them any and ail moueys to which we may be 
entitled. 

"Yours truly, Wiesen Brothers." 

"Phlladelphia, Oct. 3, 1903. 
"Central Trust Company, 4th & Market Sts., City. 

"Gentlemen ; Please take notice that I claim ail moneys which you may 
recelve upon the following aecounts assigned to you by Wiesen Bros, (hère 
follows a list of names of the debtors but without a list of the amount due 
by each debtor or of the total amount due or clalmed.). 

"If thèse aecounts are not promptly paid, please advise me so that I may 
take such steps as are necessary for the protection of my interests. 

"Yours truly, Henry S. Belber, 

"2529 N. 33rd St., City." 

"No évidence has been taken, or offered to be taken, upon the pétition and 
answer by either party. Said Belber has not appeared, or intervened In 
any way in this proceeding. Belber has been restrained by order of this 
court from prosecuting hls said suit In the court of common pleas. 

"It appears by the pleadings, upon which this matter cornes for décision, 
that the trust company does not assert title to said sum of ^69.5.95; on the 
contrary, it Is shown that it has no interest or ownership whatever in it. 

"Although the alleged assignment of the money in question and the 
claim for It made by Belber were made October 3, 1903, two days before the 
admission of the bankrupts of their inability to pay their debts, and three 
days before the pétition in bankruptcy was filed, Belber did not sue for the 
same until February 23, 1904, nearly four months atter the adjudication had 
been entered. 

"It is not shown by the answer when the money was collected by the trust 
company, or when the aecounts vsfere transferred to it; the allégation is 
that 'from tlme to time' the aecounts were transferred to it. 

"The trust company does not assert that it has the right to possession, of 
this money by reason of its claim adverse to the bankrupt, and has not at- 
tempted to prove that such a claim existed at the time the pétition in bank- 
ruptcy was flled. 

"In Mueller v. Nugent, 184 U. S. 1, It is decided that a bankruptcy court 
has power by summary proceedings to compel the surrender to the trustée 
in bankruptcy of property of the bankrupt which has corne into the hands 
of a third party before the filing of the pétition in bankruptcy, to which he 
asserts no adverse claim. 

"In the matter before us, there is no adverse claim made by the trust 
company, and no Intention, expressed or apparent, to défend any such clalni. 
The défense set up appears to be that the référée is without summary juris- 
diction to require the payment to be made to the trustée, for the reason that 
the fund Is clalmed by another person, under a notice of claim dated Octo- 
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ber 3, 1903, which was on Saturday, and the admission of Insolvency was 
made on October 5, 1903, which was on Monday. 

"The alleged claimant Is not called, nor is any of the bankrupts called by 
the respondent to show the bona fides of the transaction. There is nothing 
in the record to show that the claim made by Belber is asserted in good 
faith, or whether his claim Is colorable or actual. 

"In this case the trust Company received certain accounts of the banlt- 
rupts, and made advances thereon to the bankrupts, and, after realizing upon 
the accounts and paying îtself in full, admits a balance in its hands to which 
it has, ho ownership, and to which It makes no adverse claim. It is not 
sufflcient to prevent the trustée from obtaining possession of this fund to 
allège that it Is claimed by another person. There is no proof of the title 
in Belber. 

"Upon the case as presented, there is nothing to prevent the détermination 
of the matter by summary proceedings before the référée, and, the trust 
Company not being an adverse claimant, the trustée is entitled to the pos- 
session of the fund." 

In this ruling I think the référée was right. The trust company 
asserts no adverse claim on its own behalf, and there is not a scin- 
tilla of compétent évidence to support the claim of Belber. It is 
not distinctly averred by the answer that Belber has even a formai 
title, for the trust company merely sets up as hearsay évidence that 
the bankrupts and Belber hâve so declared by certain letters, and 
of thèse the originals were neither ofîfered nor proved. Belber's 
claim may be well founded, but at présent there is nothing what- 
ever to support it, or to indicate that it is made in good faith. He 
knew of the proceedings in bankruptcy at least as early as April 
13, 1904, when the restraining order was made against him, but he 
took no steps to assert his title before the référée, and he did not 
appear to oppose the order now under considération, although he 
knew that an application therefor was being made by the trustée. 

It is therefore ordered that the trust company pay over to Charles 
J. McNulty, the bankrupts' trustée, the sum of $695.95, now in its 
hands, which appears to be the property of the bankrupts ; but this 
order is without préjudice to whatever right Henry S. Belber may 
hâve to présent and prove his claim upon the money in the hands 
of the trustée. And it is further ordered that the said Belber be 
enjoined and restrained until the further order of the court from 
prosecuting his suit in the court of common pleas of Philadelphia 
county against the Central Trust & Savings Company, in which 
suit he is seeking to recover the same sum of money from the trust 
company. 



UNITED STATES v. 59,650 CIGARS et al, 

(District Court, S. D. New York. May 6, 1905.) 

Pbactice— CouET RxjLE— Notice to Subety on Bond— Seevice on Attoeney 
OF Obligob. 

A bond had been given to abide by the judgment to be entered in- in 
rem proceedings for the forfeiture of merchandlse seized for violation 
of internai revenue laws. On a judgment of forfeiture being rendered, 
an order was entered for the stipulators to the bond to show cause why 
judgment should not be entered against them ; this order being served 
on the attorney for the obligor on the bond, but in no way upôu one of 
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the surettes. Such service was MU sufflcient notice to the surety, the 
case being analogous to the rule of the court, under the head of "Ad- 
miralty," that, in case of admlralty stipulations, service upou the proe- 
tor of the party binds the surety; thls rule becoming applicable by 
vlrtue of the further rule that "arrangement of rules under distinct 
heads Is not to prevent their coverlng every mode of procédure In the 
court to vehich they may be applicable." 

Marx & Miller, for the motion. 

Henry L. Burnett, U. S. Atty., and Henry A. Wise, Asst. U. S. 

Atty. 

ADAMS, District Judge. This is a motion for an order vacating 
and setting aside a judgment docketed against Betty Gluck on the 
29th day of March, 1905, for the sum of $1217.45. 

It appears that certain cigars and tobacco were seized by the 
Collector of Internai Revenue on the 2oth day of September, 1903, 
for a violation of the United States Revenue Lavi^s, under section 
3453 of the Revised Statutes [U. S. Comp. St. 1901, p. 2278]. 
Thereafter the Collector turned the property over to the Marshal 
for this district, under authority of section 3458 [U. S. Comp. St. 
1901, p. 2281]. Thereafter Rosa Simon, claiming to be the owner 
of said property, caused the same to be appraised and subsequently 
it was delivered to her upon giving the follovifing stipulation : 

"Know ail men by thèse présents, that we Rosa Simon, Max Schoenberger 
& Betty Gliick are held and firmly bound unto the United States of America 
in the full and just sum of Thirteen hundred dollars, money of the United 
States; for vvhich payment, well and truly to be made, we bind ourselves, 
jointly and severally, our heirs, executors, and administrators, firmly by 
thèse présents. 

Sealed vylth our seals, and dated this 28th day of September, in the year 
one thousand nine hundred and three. 

The condition of the foregoing obligation is such that whereas Ferdinand 
Eidman, Collector of the Third District of New York, bas seized, by virtue 
of the 3453rd section of the Revised Statutes of the United States, as en- 
acted June 22, 1874, the following named and Inventoried goods and chattels, 
wares, and mercbandise, as forfeited to the United States, and the same 
on application made by Rosa Simon to Ferdinand Eidman, collector of the 
said district, to examine the said property, on the ground that it cannot be 
kept without great expense, bas been found by the said collector neeessary 
to be sold to prevent such expense ; and whereas he, the said collector, bas 
appraised the said property, as hereinafter set forth; in accompanying in- 
ventory ; and whereas the said Rosa Simon allèges herself to be the owner 
of said property so seized and inventoried as aforesald, and the same, at 
the enseallng and delivery hereof, is returned to Rosa Simon, as the owner 
thereof : 

Now, therefore, if the said Rosa Simon shall well and truly ablde the final 
order, decree, or judgment of the court having or taking cognizance of the 
claims of the United States upon the said goods, chattels, wares, and mer- 
cbandise seized as forfeited as aforesald, and pay the amount of said ap- 
praised value of said property, as he or they may be ordered and directed 
by said court, then the above obligation shall be void and of no efCect, other- 
wlse to be and remain in full force and virtue." 

Thereafter the cause was called for trial and a verdict directed 
for the Government. A judgment was subsequently entered on the 
verdict and an order granted for the stipulators to show cause why 
judgment should not be had against them. This was served upon 
the attorneys for the claimant of the property but not in any way 
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upon Betty Gltick, who has apparently had a judgment entered 
against her without any actual notice. 

The question is whether the absence of such notice affects the va- 
lidity of the judgment. 

The obligation which Betty Gluck entered into was to abide the 
final order, decree or judgment of the court. This is analogous to 
proceedings in admiralty, where, in in rem proceedings, the parties 
to a bond are supposed to be represented by the proctor for the 
claimant. 

Admiralty Rule 57 of this court provides : 

"Where proceedings on a decree shall not be stayed by an appeal, and the 
decree shall not be fulfllled or satisfied in ten days after notice to the proc- 
tor, if there be any, of the party against whom It shall be rendered, it shalJ 
be of course to enter an order that the sureties of such party cause the en- 
gagement of their stipulation to be performed, or show cause in four days, 
or on the flrst day of jurisdlction afterwards, why exécution should not 
issue against them, their lands, goods and chattels, according to their stipu- 
lation; and, if no cause be then shown, due service having been made on 
the proctor of the party, if there be any, a summary decree shall be rendered 
against them on their stipulations, and exécution issue; but the same may 
be diseharged upon the performance of the decree and payment of ail costs 
and clerk's charges. This rule does not apply to sureties on bonds giveu 
under section 941 of the Revised Statutes of the United States [U. S. Comp. 
St. 1901, p. 692]." 

The practice hereunder, however, is not confined strictly to ad- 
miralty matters. It is provided in Miscellaneous Rule 98 : 

"The above arrangement of rules under distinct heads is not to prevent 
their governir^ every mode of procédure in Court to whIch they may be 
applicable; but conflicting provisions under différent heads are to be re- 
stricted each ta the head of practice under vrhich it is placed." 

There is nothing conflicting in the provisions of the rule which 
would prevent its application to a case of this kind. It will be ob- 
served that Rule No. 57 explicitly provides that if no cause be 
shown, i. e., why a judgment should not be entered against the 
sureties, due service having been made on the proctor of the party, 
a summary judgment will be entered on the stipulation, as was done 
hère. When the parties executed this stipulation, presumably they 
did it with knowledge of the rules and practice of the court, which 
rendered the attorney of the claimant hère the proper person upon 
whom to serve the order to show cause and no cause having been 
shown, the judgment was properly entered. No cause is shown 
now why the stipulator should be relieved frora the obligation of her 
bond. 

The motion is without merit and should be denied. 
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AXLINE V. TOLBDO, W. V. & 0. K. CO. et al. 

(Circuit Court, S. T>. Ohlo, B. D. December 17, 1903.) 

No. 1,135. 

1. Removal or Causes— DivEESE Citizenship— Défendant Impeopeelt 

JOINED. 

On the question of diversity of citizenship of the parties, wlthln the 
statutes as to removal of causes, one Improperly joined as a défendant 
is to be disregarded. 

[Ed. Note. — For cases In point, see vol. 42, Cent. Dig. Removal of 
Causes, §§ 79-81. 

Diverse citizenship ground of fédéral jurisdiction, see notes to Shipp 
V. Williams, 10 0. O. A. 249; Mason v. DuUagham, 27 C. C. A. 208.] 

2. Railkoad Companies— Leasb or Road — Liability op Lessoe fob Lessee's 

Négligence. 

Rev. St. Ohlo 1892, § 3305, providing that, notwithstanding an Ohio 
corporation leases Its railroad, it shall remain liable, as If It operated 
the road, and both lessor and lessee shall be jolntly liable on ail rlghts 
of action aceruing to any one for any négligence or default growing 
out of the opération or maintenance of the road, or In any wise conneeted 
therewlth, relates only to tbe dutles of a carrier, and does not make 
the lessor liable to an employé of the lessee injured through the lessee's 
failure to perform its dutles as master. 

[Ed. Note. — For cases in point, see vol. 41, Cent Dig. Itailroads, §§ 
J02-813.] 

E. W. James, for plaintifF. 

Pomerene & Pomerene, for défendants, 

THOMPSON, District Judge. This cause is submitted upon a 
motion to remand the same to the court of common pleas for the 
county of Coshocton, in the state of Ohio (the court in whicli it 
originated), upon the ground that diverse citizenship, within the 
meaning of the removal acts, is not shown. Under thèse acts it is 
necessary that ail the parties on one side of the controversy shall 
be citizens of a différent state or states from ail the parties on the 
other side, and in this case the record shows that the plaintifï and 
the défendant the Toledo, Walhonding Valley & Ohio Railroad 
Company are citizens of the same state, to wit, Ohio ; but it further 
appears that the Toledo, Walhonding Valley & Ohio Railroad Com- 
pany is improperly joined as a défendant, and its citizenship there- 
fore should be disregarded. The tort set up in the original péti- 
tion was not the joint tort of the défendants, nor was the Toledo, 
Walhonding Valley & Ohio Railroad Company a party thereto in 
any respect. The plaintifï was a servant of the Pennsylvania Com- 
pany, employed in the opération of a railroad, and was injured 
while in that service, as is alleged, by reason of the négligence of 
that Company. The Toledo, Walhonding Valley & Ohio Railroad 
Company was the owner of the railroad, and the Pennsylvania 
Company was its lessee ; and it is claimed that the Toledo, Wal- 
honding Valley & Ohio Railroad Company is liable to fhe plaintiff 
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for the injury he sustained, under section 3305 of the Revised Stat- 
utes of Ohio of 1892, which provides: ;, - 

"* * * And notwithstanding such lease the corporation of thls state, 
lessor thereip, shall remain liable as if it operated the road itself, and both 
the lessor and lessee shall be jointly liable upon ail rights of action aecruing 
to any person for any négligence or default grovvlug ont of the opération and 
maintenance of such railroad, or in any wise counected therewith." 

This law has relation to the duties of the railroad company as 
a commpn carrier, and in that respect is declaratory of the common 
law, andjs not applicable to the plaintiff's case, which is fonnded 
upon the contract of service between the plaintilï and the Pennsyl- 
vania Company, and not upon any duty which the Pennsylvania 
Company, as a common carrier, owed to the plaintiff. If the Penn- 
sylvania Company had undertaken to carry the plaintiff as a pas- 
senger, as in the case of Central Ohio Company et al. v. Mahoney, 
114 Fed. 732, 52 C. C. A. 364, and while being so carried the plain- 
tiff had been injured by reason of the négligence of that company, 
both companies would hâve been jointly liable, under the provi- 
sions of the Ohio statute ref erred to, because the injury would hâve 
been caused by the failure of the Pennsylvania Company to perform 
the duty imposed upon it by law as a common carrier; but the plain- 
tiff was not being carried as a passenger over the railroad, but was 
a servant in the employ of the Pennsylvania Company, and the duty 
which that company owed him arose out of the contract between 
them, and was not imposed by law upon grounds of public policv. 
Rev. St. Ohio 1892, § 3305 ; Quested v. Newburyport & Amesbury 
Horse R. Co., 127 Mass. 204; Hukill v. Maysville & B, S. R. Co. 
(C. C.) 72 Fed. 745, 752-753. 

The motion to remand will be overruled. 



THE BULLBY. 
(District Court, S. D. New York. May 9, 1905.) 

ShIPPING— LlABILITY OF VESSEL— TOETS OF MASTEE AND OBEW. 

A vessel is liable for a tortious act of her master or a member of her 
crew on board in her service by which another vessel is injured, although 
committed wlthout the authority or knowledge of the owners. 

[Ed. Note. — For cases in point, ses vol. 44, Cent Dig. Shipping, § 346.] 

In Admiralty. 

De Lagnel Berier, for libellant. 
Carpenter, Park & Symmers, for claimant. 

ADAMS, District Judge. This action was brought by Daniel Mc- 
Carron, the owner of the steamtug William C. Nicoll, to recover for 
damages sustained by that tug by reason of a tortious act of the steam- 
tug Bulley. 

The cause of action is stated in the libel as follows : 

"Second: .That on the 16th day of January, 1905, between 5 and 6 o'clock 
In the forenoon the sald tug 'William C. NicoU' was lying tied up to the bulb- 
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hpad in a slip at the foot of Morris Street, Jersey City. That said tug was 
without Weam at the tirne and tliat only one member of her crew was on 
board and in charge of said tug. That at the time aforesaid, the steam tug 
Bulley came into the said slip under her own steam and her master or some 
person In charge of her requested the man in charge of your libellant's steam 
tug to move the 'William 0. Nicoll' and give way to the steam tug 'Bulley.' 
That the man in charge of the Nicoll declined to do so : first, beeause it was 
a public dock where the Nicoll was lylng and where she had a rigbt to be, 
and second: beeause the Nicoll was without steam or motive power of her 
own and was unable to move. That the 'Bulley' was equipped with a low 
pressure boiler and that it is customary when such boilers are to be eleaned 
to put into them a large quantity of soda and then to blow off the water and 
steam from the boiler. Upon information and belief yOur libellant allèges 
that the 'Bulley' had, prier to coming in the slip as aforesaid, deposlted a 
quantity of soda in her boiler for the purpose of cleaning tlie same as afore- 
said ; and that when your libellant's steam tug refused to move as requested 
by the master of the 'Bulley,' the latter ranged alongside about six feet dis- 
tant from the port side of the 'Nicoll' and proceeded to blow off her boiler 
toward the 'Nicoll,' thereby deluging her with hot water and steam from the 
former's boiler and destroyed ail the paint on the port side of the buU and 
house of the 'Nicoll.' " 

The claimant in answering alleged: 

"VI. That If the libellant was damaged as stated In the libel, any action 
of the tug 'Bulley,' contributing to such damage was the wilful act of some 
person or persons on the said tug and not within the scope of their employ- 
ment by the claimants." 

The libellant excepted to this allégation on the ground of its be- 
ing insufficient and irrelevant and it was agreed between the parties 
that the question of the liability of the Bulley, should be determined 
thereupon. 

The libellant urges that the fact that the injury complained of 
was a maritime tort is sufficient of itself to render the Bulley re- 
sponsible therefor. 

The claimant urges that no liability attaches to the Bulley from 
an injury to another vessel inflicted maliciously by one of her em- 
ployées. 

While under the law of master and servant there might be much 
to sustain the claimant's position, as it is admitted that the act 
was a wilful one of some person on the tug, not within the scope of 
his employment, y et under the maritime law, it seems to be well 
settled that a vessel committing a tort is liable therefor, notwith- 
standing an unauthorized act on the part of some person on board. 

A few citations from leading authorities will suffice to sustain this 
position. 

In The United States v. The Brig Malek Adhel, 2 How. 210, 11 
L. Ed. 239, a case was presented for forfaiture of the vessel by rea- 
son of an act of piracy. It was admitted that her owners never 
contemplated or authorized the aggressive acts of the vessel, which 
were committed under false pretenses and wantonly and wilfully 
without provocation or justification. In delivering the opinion of 
the court, Mr. Justice Story said (pages 233-234 of 2 How., pages 
248, 249 of 11 L. Ed.) : 

"The next question is, whether the Innocence of the owners can wlthflraw 
the ship from penalty of contiscatlon under the act of Congress. Hère, again. 
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It may be remarked that the act makes no exception whatsoever, whether the 
aggression be with or without the co-operation of the owners. The vessel 
which commits the aggression Is treated as the offender, as the guilty instru- 
ment or thing to whieh the forfeiture attaches, without auy référence what- 
soever to the character or conduct ofthe owner. The ressel or boat (says 
the act of Oongress) from which such piratical aggression, &c., shall hâve been 
flrst attempted or made shall be condemned. Nor Is there anything new in 
a provision of this sort. It Is not an uncommon course in the admiralty, 
acting under the law of nations, to treat the vessel in which or by which, 
or by the master or crew thereof, a wrong or offence has been done as the 
offender, without any regard whatsoever, to the personal mlsconduct or re- 
sponsibility of the owner thereof. And this Is done from the necessity of the 
case, as the only adéquate means of suppresslng the offence or wrong, or insur- 
Ing an indemnlty to the Injured party. The doctrine also is familiarly ap- 
plied to cases of smuggling and other mlsconduct under our revenue laws; 
and has been applled to other kindred cases, such as cases arlslng on em- 
bargo and non-intercourse acts. In short, the acts of the master and crew, 
in cases of this sort, blnd the interest of the owner of the shlp, whether he 
be Innocent or guilty; and he impliedly submits to whatever the law de- 
nounces as a forfeiture attached to the shlp by reason of thelr unlawful or 
wanton wrongs. In the case of The United States v. The Schooner Llttle 
Charles, 1 Brock. 347, 354 [Fed. Cas. JJo. 15,612], a case arlslng under the 
embargo laws, the same argument which has been addressed to us, was upon 
that occasion addressed to Mr. Chlef Justice Marshall. The learned judgs, 
in reply, said : 'This Is not a proceedlng against the owner ; it is a proceed- 
ing against the vessel for an offence committed by the vessel ; which is not 
the less an offence, and does not the less subject her to forfeiture because It 
was committed without the authority and against the will of the owner. It 
is true that inanlmate matter can commit no offence. But this body is ani- 
mated and put in action by the crevif, who are gulded by the master. The 
vessel acts and speaks by the master. She reports herself by the master. It 
is therefore not unreasonable that the vessel should be affected by this re- 
port.' The same doctrine was held by the court in the case of The Palmyra, 
12 Wheat. 1, 14 [6 L. Ed. 531], where referrlng to seizures in revenue cases, 
it was said: 'The thing is hère prlmarily considered as the offender, or 
rather the offence is prlmarily attached to the thing ; and this whether 
the offence be malum prohlbltum or malum in se. The same thing ap- 
plies to proceedings in rem or seizures in the Admiralty.' The same 
doctrine has been fully recognlzed in the Hlgh Court of Admiralty in 
England, as is sufBciently apparent from the Vrow Judith, 1 Rob. Adm. 150; 
The Adonis, 5 Id. 256; The Mars, 6 Id. 87, and indeed In many other cases, 
where the owner of the shlp has been held bound by the acts of the master, 
whether he was ignorant thereof or not. 

The shlp Is also by the gênerai maritime law held responsible for 'the torts 
and mlsconduct of the master and crew thereof, whether arlslng from négli- 
gence or a wilful disregard of duty ; as for example, In cases of collision and 
other wrongs done upon the high seas or elsewhere within the admiralty 
and maritime jurisdiction, upon the gênerai pollcy of that law, which looks 
to the Instrument itself, used as the means of the mlschlef, as the best and 
surest pledge for the compensation and indemnity to the Injured party." 

The China, 7 Wall. 53, 19 L. Ed. 67, is a leading case upon the 
subject. There a question arose as to the exemption of a vessel for 
collision liabilit'y by reason of being in charge of a compulsory pilot. 
In holding the vessel liable, Mr. Justice Swayne said (page 68 of 
7 Wall., page 73 of 19 L. Ed.) : 

"The maritime law as to the position and powers of the master, and the 
responsibillty of the vessel, is not derlved from the civil law of master and 
servant, nor from the common law. It had ita source in the commercial 
usages and jurisprudence of the middle âges. Originally, the primary llabllity 
was upon the vessel, and that of the owner was not personal, but merely 
incidental to his ownership, from which he was discharged either by the loss 
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of the vessel or by abandonlng It to the creditors. But whlle the law limlted 
the créditer to his part of the owner's property, it gave him a lien or privi- 
lège against it in préférence to otlier creditors. 

The maxim of the civil law — sic utere tuo non Isedas alienum — ^may, how- 
ever, be fltly applied in such cases as the one before us. The remedy of the 
damaged vessel, if conflned to th'» culpable pilot, would frequently be a mère 
delusion. He would often be unable to respond by payment — especially if the 
amount recovered were large. Thus, where the injury was the greatest, there 
would be the greatest danger of a failure of justice. According to the ad- 
miralty law, the collision impresses upon the wrong doing vessel a maritime 
lien." 

In The John G. Stevens, 170 U. S. 113, 18 Sup. Ct. 544, 42 L. Ed. 
969, in discussing the question of a lien, Mr. Justice Gray said (page 
120 of 170 U. S., page 547 of 18 Sup. Ct. [42 L. Ed. 969]) : 

"The foundation of the rule that collision gives to the party injured a jus 
in re in the ofCendlng ship is the principle of the maritime law that the ship, 
by whomsoever owned or navigated, is consldered as herself the wrong doer, 
liable for the tort, and subject to a maritime lien for the damages." 

It follows that the exception should be sustained and a decree 
entered for the libellant, with an order of référence. 



DOWNEY V. LOZIER MOTOR CO. 

(District Court, S. D. New York. May 5, 1905.) 

1. SnippiNG— RiGHT TO Possession of Engine— Failttee of Vessel Owner 

TO Pay Purchase Peice. 

The owner of a yacht who had a gas engine installed therein to be 
tried for 30 days, and then either accepted and pald for or returned, and 
who, although not accepting the engine or paying anything for it, re- 
tained and used it for a year, is not entitled to recover possession of it 
from the builder, to whom it was returned for repairs, without paying 
the purchase price. 

2. Same— Lien foe Eqtjipment— Suekendee of Possession to Owneb. 

Respondents, who equipped libelant's yacht with an engine, lost the 
rlght to a common-law lien on the vessel for the price by surrenderlng 
possession to libelant without payment; and such right w^as not revived 
by a subséquent delivery of the vessel to respondents for repairs, al- 
though they were entitled to such lien for the value of the repairs then 
made. 

In Admiralty. Suit for possession of vessel. 

Albert A. Wray, for libellant. 

Hatch, Keener & Clute and A. Delos Kneeland, for respondent. 

ADAMS, District Judge. This action was brought by Wallace 
Downey against the Lozier Motor Company to recover possession 
of the yacht Marguerite. 

The libellant allèges that the yacht was delivered to the re- 
spondent to make necessary repairs upon and altérations to her en- 
gine and the respondent has refused to re-deliver the yacht to him, 
notwithstanding due demand has been made therefor, and has 
wrongfully taken out part of the engine and retained the same. 

The respondent allèges, in substance, that the libellant is not the 
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ownçr lof tlie engine of the yacht or entitled to the possession there- 
of but that the respondent is entitled to possession by reason of 
certain' work done on her at the instance of the libellant in installing 
a motor and 20 horse pôwer Lozier engine about the 30th of May, 
1903, for, the sum of $1,000, which the libellant waS to try for a 
period of 30 days and then pay $500 of the purchase priée and the 
balance of $500 within 60 days thereafter, if the certain trips which 
were to be made, proved satisfactory, otherwise to retnrn the motor 
and engine to the respondent; that thereafter the libellant had and 
used the said yacht with the motor and engine and by his acts and 
conduct in référence thereto he fully received, accepted and ex- 
pressed his satisfaction therewith but has never paid a dollar there- 
for; that the libellant after he received the yacht placed an inex- 
perienced ' afid incompétent person in charge thereof as engineer, 
who negligently operated the engine and the boat so that she took 
in sand and crippled and injured the pump ; that the libellant ran 
said engine âiid motor withôut the pump and used it without water 
circulating thr'ough the sàme as required in the opération thereof, 
on account of which the engine became broken and impaired, the 
pumps crippled, the nipples of the exhaust pipe melted and the en- 
gine discolored, hot and burnt and the clutch of the engine spoiled. 
It is further alleged tha:t the libellant returned the 5''acht to the re- 
spondent on varions occasions between the,30th of May, 1903, and 
June 11, 1904, the date df the filing of the libel herein, and during 
those times the respondent performed labor and services upon the 
yacht at the instance and request of the libellant, and furnished re- 
pairs thereto and thereupon,,set forth iii détail in an exhibit annexed 
to the answèr herein; that'the respondent furnished two or three 
nev/ foundation beds for the engine and a new reversing clutch to 
take the place of one which had been injured by the said engineer 
of libellant, who operated the same when improperly driving the 
engine at full spéed. It is fljrther alleged that the reasonable value 
of ithe repairs referre.d-to, , in sâid exhibit was $866:,68 which with 
$lyÔÔÔ, the price of the, engine, makes the sum of $1,866.68, which 
is due and owing from the libellant to the respondent and wholly 
unpaid. It is further alleged that thé yacht was brought back 
to its yards at the request of the libellant prior to June 11, 1904, 
and left for further repairs and altérations whicli were made, and 
was so in their possession at the time of filing. the libel and in consé- 
quence thereof the respondent claimSr a common, law lien for the 
amount of the repairs and materials furnished. It is further alleged 
that when a demand was made ,by the libellant for the delivery of 
the yacht, ;a,bill ;vyas presented for the repairs and for the engine 
and motor, and payment demanded but the same was refused and 
no part has ever been raade. It is further alleged that on or about 
May 26; 1904, the libellant agreed for a valuable cqnsideration that 
he would reliniquish ail daims that the engine was imperfect or 
out of order for any other cause than that of the i^eglect and abuse 
of his own engineer and agreed to pay for said repairs and on the 
following day thereafter refused to carry out the said agreement. 
The testimony shows that such an agreement was originally made 
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as contended for by the respondent, It, however, desired to please 
the libellant, for, advertising purposes, and did not insist upon a 
strict performance ,of the contract. 

The beginning of the trouble between the parties arose out of a 
misunderstanding about the reversing clutch. The libellant ex- 
pected one that would reverse full speed instantly as in steam en- 
gines but the respondent said its clutch would not stand such treat- 
ment nor would any one used with gas engines owing to the great 
number of révolutions made by them. A steam engine can be re- 
versed instantly, owing to the moderate number of révolutions 
made by it, but the gas engine, making some 400 révolutions a min- 
ute, bas ordinarily to-,be slowed down somewhat before it is re- 
versed, so that the clutch will not be ealled upon to withstand an 
instant application of such a great strain as is incident to that num- 
ber of révolutions. The libellant, however, insisted upon putting 
the engine eonstantly to such a test, with the resuit that the clutch 
almost invariably gave out and then the libellant condemned the 
engine. This seems to hâve been unreasonable. The propeller of 
the gas engine turns with such rapidity that an immédiate reversai 
is actually impossible in practice without injury to the gear. The 
time that is required to reverse is practically not much greater than 
with steam engines, even when allowance is made for slowing the 
engine before the reversing takes place. In steam engines, a re- 
versai is a much more complicated matter, requiring a little time 
to change the machinery from going in one direction to the opposite. 
In gas engines the machinery always goes the same way, but the 
clutch opérâtes to turn the propeller in an opposite direction to that 
which the engine is going. This naturally requires a little time but 
that is not of importance as about 15 seconds suffîces, and is prob- 
ably not more than a vessel propelled by steam would take in the 
opération. The testimony indicates that this engine, operated in 
the method to préserve its integrity, would bring the vessel from 
full speed ahead to a stand still in the water in about two lengths, 
which is apparently not excessive. 

It appears that the libellant was too exacting about the engine in 
ail respects. The contract provided that he should furnish a bed 
for the engine and he first used one which had been provided for the 
small steam engine which he found insufficient to propel the boat 
as he wished, hence the désire to change, but when arrangements 
for the new engine were made, the old foundation was suffered to 
remain. It was, however, quickly found to be unsatisfactory on 
account of the excessive vibrations the rapid révolutions of the 
engine caused in the boat. Then the libellant had a new foundation 
put in and the engine was installed upon it, but the vibrations re- 
mained. The boat was then sent to the respondent's establishment 
at Plattsburgh, and the experts there condemned the foundation 
because, though substantial enough, it was not properly fastened to 
the frames of the boat. A new foundation was put in at Platts- 
burgh and when fastened to it, the engine did not cause any more 
vibration than necessarily attends a gas engine and the libellant in 
this respect ceased to find fault. 
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Another complaint Of the libellant was that the pipe which was 
used to take in the water required by the engine was placed too 
much under the bottom of the boat and hence drew in sand which 
got into the machinery and caused trouble. It appears that it was 
placed near the keel in the usual place, as the crédible testimony 
of the respondent shows, and such sand as found entrance was the 
resuit of the libellant's running the boat on sand bars, where it 
was not designed to navigate. It does not appear that there was 
an})- just cause of criticism in this respect. 

Another complaint of the libellant was that sufficient speed was 
not attained by the engine but it appears that the révolutions which 
were mentioned to him were substantially fumished and in several 
instances, in writing, he expressed his satisfaction in such respect. 

After going over the case very thoroughly, I find no merit in the 
libellant's contentions. I hâve no doubt that the principal trouble 
arose out of his repeated attempts to use the engine as he would a 
steam engine and his dissatisfaction because he could not obtain the 
same results. If he had used this engine properly, it would, in ail 
probability, hâve yielded such satisfaction as he was entitled to. 
He had no right to demand that his requirements should in unrea- 
sonable respects be yielded to. He occupies a very inconsistent at- 
titude in expecting possession of the engine while he contends that 
it continues to be unsatisfactory. He has not paid for it and ap- 
parently does not wish to, yet he contends that he should hâve it 
given to him as if he were the owner, when in fact he has no title. 

The respondent on the other hand has gone great lengths in en- 
deavoring to satisfy the libellant but without success. 

The question remains, and it has not been discussed before me 
or in the briefs submitted, whether the respondent is entitled to 
hold the boat against the libellant under the common law posses- 
sory lien it claims. It is well settled that such lien is lost by a 
voluntary surrender of the possession. The General Smith, 4 
Wheat. 438, 4 h. Ed. 609 ; 19 Eng. & Amer. Enc. of Law 28. There 
are no circumstances hère from which a revival of the lien might 
be inferred. It seems that no idea of a lien existed until after the 
respondent last obtained possession, and the boat had been many 
times in the possession of the libellant since the installation of the 
engine, so that it can scarcely be held that the lien, which may hâve 
existed in the beginning, remained throughout the time the parties 
were disagreeing about the work. 

It appears, however, that since the boat last went into the posses- 
sion of the respondent, work has been donc on her to the extent of 
$233.98, for which it is apparently entitled to a lien. To that ex- 
tent the respondent is justified in retaining possession. If the libel- 
lant wishes to contest the correctness of this amount which is 
taken from the bill annexed to the answer and is supported by the 
respondent's testimony in a gênerai way, he may move for a réf- 
érence for such purpose. 

Libel dismissed. Decree to be settled upon 5 days' notice. 
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BAILLiIE et al. V. LARSON et al. 
(Circuit Court, D. Idaho, N. D. June 6, 1905.) 

1. Mines— Public Lands— State Laws. 

Under Rev. St. U. S. § 2338 [U. S. Comp. St. 1901, p. 1436], providing 
that, as a condition cf sale of minerai lands, the local Législature of any 
State or territory may provide rules for working mines, involving ease- 
ments, drainage, and otiier necessary means to tlieir complète develop- 
ment, the state of Idalio was authorized to pass Act March 15, 1899 (5 
Sess. Laws, p. 442), granting to an owner of ground, witti a mining tun- 
nel located thereon, the right to run the same through the claims of other 
parties, and providing for the payment of ail "actual damages or Injury 
done to the owner of the claims crossed" by sueh tunnel. 

2. Same— Eminbnt Domain— Mining Claims— Tunnel Rights— Public Use. 

Rev. St. Idaho 1887, § 5210, as amended by Act March S, 1003 (7 Sess. 
Laws, p. 203), declaring that tunnels and other means of worlùng mines 
are declared to be public uses, within the statutes relating to eminent 
domain, and Act March 15, 1899 (5 Sess. Laws, p. 442), granting to any 
owner of ground with a tunnel located thereon the right to run the same 
through the claims of others on payment of ail actual damages or in- 
jury done to the owner of the claims crossed by the tunnel, are not un- 
constitutional, as a deprivation of property without due process of law. 
In violation of the fourteenth amendment of the fédéral Constitution, 
in that the construction of a mining tunnel is In fact a private, and not 
a public, use. 

[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Constitutional 
Law, § 886; vol. 18, Cent. Dig. Eminent Domain, § 79.] 

Heyburn & Batting and E. J. Hunter, for complainants. 
Walter A. Jones, for défendants. 

BEATTY, District Judge. The very important question in- 
volved is the right of a party to run a mining tunnel through the 
mining premises of another party. 

On May 11, 1905, the défendants in this action commenced pro- 
ceedings in the state court against the complainants for the con- 
demnation of a tunnel right through the latter's mining claims. 
On May 16th thèse complainants demurred, and also caused the case 
to be removed to this court. On May 13th complainants com- 
menced this action, asking an order to restrain défendants from run- 
ning their tunnel, already commenced, through complainants' 
ground. They allège that défendants are mining and carrying away 
"rock, ores, and other things of value" from their premises, but I 
am convinced that no ore or thing of value is being taken. If this 
were so, it would be easy to protect complainants against loss, but 
they hâve expressly declined ail protection except by injunction. 
Also I am convinced that this tunnel cannot damage complainants, 
but, rather, might prove a beneiit, by the development of their 
ground. The only ground upon which a restraining order can be 
justified is the naked légal right of complainants to entirely exclude 
défendants from their premises. It is most earnestly urged that 
this right is so absolute that it is substantially beyond the discrétion 
of the court to refuse it. It is also said that if this relief is not 
speedily granted the défendants may extend their tunnel through the 
premises, and be beyond the court's jurisdiction. The question 
188 P.— 12 
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involved îs too important and far too intricate for înconsiderate dé- 
termination, but it is net admitted that the resuit suggested must 
follow. If cjomplainants are now entitled to a restraining order, 
they would be entitled to an order restraining défendants from using 
the, tunnel even after its completion, especially as they hâve com- 
menced thèse proceedings. Their rights must be measured by their 
action, apd cannot be controlled by the court's delay. , Neither can 
heed be given to the suggestion that this is a struggle between the 
weak and the strong. While the court is never without sympathy 
for the deser^dng weak, the law must run its course. 

It appears that défendants base their righf to run this tunnel upon 
section 2323, Rev. St. U. S. [U. S. Comp. St. 1901, p. 1426], granting 
tunnel rights, and upon the Constitution and laws of this state pro- 
viding for easements to mining properties. 

In Galhoun G. M. Co. v. Ajax G. M. Co., 183 U. S. 499, 21 Sup. 
Ct. 885, 45 L. Ed. 1200, the claim of the locatôr of a tunnel site 
under said. action to run his tunnel through a prior mining location 
was directly involved, and v(^as determined adversely to the claim. 
While section 2322 [U. S. Comp. St. 1901, p. 1425], in express 
terms, grants to the "locator of ail mining locations" only "the 
exclusive right of possession and enjoyment of'all surface included 
within the lines of their locations and of ail veins, Iodes and ledges 
throughout' their entire depth the top or apex of which lies inside 
of such surface lineS extended downward vertically," the courts 
hâve reached the conclusion that such locators own everything lying 
perpendicularly under such surface, excepting veins apexing with- 
out the same. In accordance with this doctrine the court on page 
509 of 183 U. S., page 890 of 21 Sup. Ct, 45 L. Ed. 1200, says: 

"The same reasoning disposes of the claim of plaintiff In error to the rlght 
of way for Its tunnel through the ground of défendant in error, so far as tho 
right Is baçed on the statutes of , the United States. So far as it Is based 
on the statutes of Colorado, It is dlsposed of by their Interprétation by the 
Suprême Court of Colorado." 

The efïect of this rûling seems to be that in pursuance of section 
2338, Rev. St. U. S. [U. S. Comp. St. 1901, p. 1436], a state may en- 
act such laws for mining easements, which, under the construction 
of state courts, might grant the tunnel rights claimed by thèse de- 
fendants. 

The state enactments on this subject which appear to be in force, 
are: (1) Act of January 13, 1877 (Rev. St. 1887, §§ 3130-3142), of 
which sections 3132-3134 and 3140, 3141 are amended by act of 
March 9, 1899 (5 Sess. Laws, p. 350). By said sections 3130, 3131, 
the owner of a mining claim is granted certain easements, includ- 
ing tunnel rights through other mining claims, "upon compliance 
with the provision of this chapter" for condemnation of such ease- 
ments. (3) An act "concerning mining tunnels," of March 15, 
1899 (5 Sess. Laws, p. 442), grants to any owner of ground with a 
tunnel located thereon the right to run the same through the claims 
of other parties, and provides for the payment of ail "actual damages 
or injury donc to the owner of the claims crossed" by the tun- 
nel. (3) The Constitution of the state,. by section 14, art. 1, de- 
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clarès that the necessary use of land for the drainage or workîng 
of mining tunnels and otherwise is "a public use, and subject to 
the régulation and control of the state." Private property may be 
taken for public use, but "not until a just compensation to be ascer- 
tained in a manner prescribed by law, shall be paid therefor." 
And (4) under the title "Eminent Domain," Rev. St. 1887, § 5210, 
amended by Act March 3, 1903 (7 Sess. Laws, p. 203), tunnels and 
other means of working mines are defined as "public uses." 

It is useless to seek, through discussion, the intent of thèse enact- 
ments. They design to grant the owner of mining property the 
right to run a tunnel to it through the property of other parties, and 
they denominate such an easement a "public use." Hâve the peu- 
ple of Idaho the right under the délégation of power to them by said 
section 2338, Rev. St. U. S., or otherwise, to enact such laws? I 
think this question is answered in the affirmative by the Suprême 
Court, by its décision of May 15, 1905, in Clark v. Nash, just re- 
ceived ia the advance sheets (35 Sup. Ct. 676, 49 V. Ed. 1085). 
Clark and his codefendants owned an irrigating ditch for their lands. 
Nash owned land beyond them, and asked to hâve their ditch so 
enlarged as to convey water through it to his land. The court says : 

"The plalntiffs in error contend that the proposed use of the enlarged ditch 
across their land for the purpose of conveying water to the land of the de- 
fendant In error alone Is not a public use, and that therefore the défendant 
in error has no constltutional or other right to condemn the land, or any 
portion of It. • * • They argue that, although the use of water in the 
state of Utah for the purposes of mining or irrigation or manufacturing 
may be a public use, where the right to use It Is common to the public, yet 
that no Individual has the right to condemn land for the purpose of con- 
veying water in dltches across his neighbor's land for the purpose of irrigat- 
ing his own land alone, even when there is, as in this case, a state statute 
pérmitting it. * • • But whether a statute of a state permitting condem- 
nation by an indiyidual for the purpose of obtaining water for his land or 
for mining should be held to be a condemnation for a public use, and there- 
fore a valid enactment, may dépend upon a number of considérations, relat- 
ing to the situation of the state, and its possibilities for land cultivation, or 
the successful prosecution of Its mining or other industries." 

It is further said that a public, as distinguished from a private, 
use, may often dépend upon some peculiar conditions of the soil or 
climate, or other peculiarity of the state, and upon many différent 
facts surrounding the subject, and that the people of the state and 
its courts must be familiar with such facts and with the necessity 
of the situation, and that such considération should hâve influence. 
It is concluded: 

"But we do not désir* to be misunderstood by this décision as approving of 
the broad proposition that private property may be taken in ail cases where 
the taking may promote the public interest and tend to develop the natural 
resources of the state. We slmply say that in this particular case, and upon 
the facts stated In the findings of the court, and havlng référence to the con- 
ditions already stated, we are of opinion that the use is a publie one, althougb 
the taking of the right of way is for the purpose simply of thereby obtaining 
the water for an individual, where It Is absolutely necessary to enable hlm 
to make any use whatever of his land." 

If the xight claimed in that case can be held a public use, and 
the stàtuties upon \yhich it is based can be sustained as constitution- 
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al, no good reason can be assigned why the daim învolved in thîs 
case, and the Idaho laws upon which it rests, should not also be 
so held and sustained. True, in that case the "absolute necessity" 
of the easement to enable the party to "make any use whatever of 
his land" had its influence with the court. So the absolute neces- 
sity of this tunnel may be urged hère. The défendants might, at 
great expense and inconvenience, go a long distance around through 
vacant ground, if it could be found, but the same might be said of 
the ditch claimant. When necessity is made a basis, the degree 
thereof becomes an élément. What the degree must be, to justify 
the right, can be resolved, perhaps, only by a comparison of the 
necessity of one with the injury to the other party. Again, to 
make a public use dépend upon the many interested, is neither a safe 
or just rule. It should rather be upon some principle. The same 
conditions or necessities applying to the many or to an individual 
should be followed by like rights to each. Such seems to be the 
tendency of some of the later rulings, and only on such principle 
can they be explained. The conclusion must be, and is, that the 
laws of this state grant the défendants the right they claim. 

But admitting that such is the intent of the state laws, com- 
plainants claim that they are in conflict with the fourteenth United 
States constitutional amendment. As this proposition is as much 
applicable in the case of Clark v. Nash, 25 Sup. Ct. 676, 49 L. Ed. 
1086, as in this, it must be inferred that the court concluded that no 
such conflict existed; and, as we cannot infer that the décision was 
one of oversight, no further discussion of this question will be in- 
dulged. 

But one décision of our state Suprême Court (Latah County v. 
Peterson, 3 Idaho, 398, 29 Pac. 1089, 16 L. R. A. 81) bearing upon 
this subjeot has been found. It sustains, as constitutional, section 
933, Rev. St. 1887, providing for private roadwàys, and this was 
in the interest of an individual. 

It is the law that the owner of land entirely surrounded by that 
of his neighbors may force an outlet. Why may not the same law 
of necessity apply to mining property, when so located that ease- 
ments on other properties mUst be permitted, or the value of the 
property be practically destroyed? 

Other décisions bearing upon the question involved hâve been 
cited, but discussion of them is foreborne because it is thought that 

the case of Clark v, Nash, 25 Sup. Ct. 676, 49 L,: Ed. , controls. 

Whether défendants can avail themselves of this right until after 
they shall hâve complied with the statutes for condemnation of 
such right is a question which occurs to me, but, as it has not been 
discussed, little more than suggesting it will now be done. Said 
section 3131, Rev. St. Idaho 1887, provides for the right "upon 
compliance with the provisions of this chapter," which include con- 
demnation procédure. The section of our Constitution mentioned 
also provides that the right shall not accrue "until a just compensa- 
tion to be ascertained in a manner prescribed by law, shall be paid 
therefor." The -said later act of March 15, 1899, granting tunnel 
nghts only, is silent as to how or when they mqst be acquired, and 
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provides only that the owner of the tunnel shall be liable for the 
actual damages or injury caused by it. Does this intend, as to tun- 
nels, to repeal the act for condamnation proceedings? Even if it 
does, would it not be in conflict with the constitutional provision 
noted? 

While inclined to think that condamnation proceedings should 
proceed possession, I shall for the présent delay issuing a restrain- 
ing order, for sevaral reasons : (1) I am convinced that the tunnel 
is doing no material, if any, injury to complainants' proparty. (2) 
That défendants are amply able to respond in damages for any in- 
jury resulting. (3) There is some question whather complainants 
hâve not assented to the running of the tunnel. Défendants say 
thay did. Complainants deny it, but it is évident they knew v^fhat was 
being donc, and took no steps to object until after défendants com- 
manced their condemnation proceedings; and to thèse they hâve 
interposed a demurrer, and thus delay. There are most important 
questions involvad, which will not be finall)'' settled by this court, 
and it will do ail it can to hâve them settled as soon as possible 
by a higher court. If the défendants move with ail the celerity 
they can to prosacute the condemnation proceedings, or if com- 
plainants interpose delay thereto, I think I should not issue a re- 
straining order; but think I should if the complainants interpose 
no objections to such proceedings, and défendants do. My action 
may be governed by that of the parties and their good faith in the 
matter, and I now reserve the right to act upon my own motion if 
I become convinced from the conduct of the parties that I should. I 
suppose a restraining order would put the case in a condition to 
hâve thèse weighty questions speadily raviewed, which may be the 
shorter route to a settlement. 



In re McLEAN-BOWMAN CO. 

(District Court, M. D. Pennsylvania. June 6, 1905.) 

No. 459. 

Bankkttptct— Debts— Chabactbb — Evidence. 

A corporation, prior to bani^niptcy, Issued $10,000 of its stock to one of 
its offlcers, to be by him pledged for a loan. Thereafter, in order to take 
up such loan, an application was made to claimant for a loan of an 
egual amount, which he made after examining the corporation's affairs, 
taking a note signed by the Incorporators individually ; both, however, 
Intendlng that the debt should be that of the corporation. Thereafter 
the stock was reissued to claimant without his knowledge, uutil after 
he was solicited to transfer the same by his son for the benefit of the 
corporation, which he did. Held, that the transaction amounted to a 
loan for the corporation's benefit, and not to a purchase of the corpora- 
tion's stock. 

In Bankruptcy. On certificate from référée sur exceptions to 
proof of debt of Peter McLean. 

C. H. Bergner, for exceptions. 
W. M. Hargest, for Peter McLean. 
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ARCHBALD, District Judge. The right of the claimant to par- 
ticipate as a Gfeditor of the bankrupt in the funds of the estate dé- 
pends on the question whether the $10,000 which he advanced in 
July, 1902, was a loan to the company, as he allèges, or to the in- 
dividual members of it whose note he took, or was a purchase of 
that much of its Gommon stock, as is contended by the exceptants. 
This is not to be determined by the particular form in which the 
transaction was cast, although that is not to be entirely disregarded, 
but rather by the essential character of it, which, so far as the note 
which was taken at the time was concerned, may undoubtedly be 
shown without impinging upon the rule which prohibits the varia- 
tion of a writing by paroi except in the case of fraud, accident, or 
mistake; the claim not being on the note, as it is to be observed, 
but outside of it ; the note being merely referred to by the claimant 
as a security which he held. 

The immédiate facts do not seem to be in any serious contro- 
versy, however much it may be otherwise as to the inferënces to be 
drawn from them. The bankrupt corporation was organized in 
August, 1901, and conducted a large department store in the city of 
Harrisburg, Pa. Its authorized capital was $30,000, of which $20,- 
000 was subscribed and paid in at the outstart; leaving 100 shares, 
or $10,000, which remained undisposed of until some time in No- 
vember or December, 1901, when a certificate for it was issued tO' 
John A. Borland, one of the original incorporators. This $10,000 
of stock, however, did not belong to Borland, but stood for a loan 
of that amount which was obtained on the strength of it by the 
McLean-Bowman Company from the Harrisburg Trust Company ; 
the certificate being issued to Borland at the request of the trust 
company, so that its name might not appear in the transaction. 
After this loan had been carried for about a year, on July 22, 1902, 
the trust company pressed for payment, and, the Bowman-McLean 
Company not being in shape to respond, Mr. Boyer, one of the 
members, sought out the claimant. Peter McLean, who was in busi- 
ness at York, Pa., and solicited a loan of $10,000 for the company, 
whose afïairs, as he stated, were prospering. Mr. McLean did not 
give an immédiate answer, but the next day he came to Harrisburg, 
taking with him a certificate of deposit for the amount desired, 
made out to the order of the McLean-Bowman Company, and, after 
further discussion of the situation, turned this over to the company, 
and it was deposited to its crédit. In order to secure this advance, 
a judgment note for $10,000, due one day after date, and stipulating 
for interest at the rate of 6 per cent, per annum, payable quarterly, 
was signed by Boyer, Bowman, Borland, and Robert McL/can, the 
four existirig members of the company, individually, and given to 
Peter McLean, the claimant. This completed the transaction for 
the time being. That it was understood and intended by ail par- 
ties to be a loan to the company, pure and simple, I am fully per- 
suaded. Peter McLean so testifies, and so, practically, do Borland, 
the président, and Bowman, the secretary and treasurer — both ex- 
pressing surprise at fînding themselves held for it personally by the 
judgment note which they had given — while Boyer and Robert Me- 
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lycan, the others présent, were not examined ; not being; able, as I 
understand it, to be reached. It is a fact, however, that on the 
same day the certificate of stock for $10,000, which had been issued 
to Borland for the benefit of the Harrisburg Trust Company, was 
taken up — the loan for which it was pledged having been paid with 
the money borrowed of the claimant — and a new certificate was 
issued in his name. It is claimed by him that this was donc with- 
out his knowledge, and it is certain that the certificate was not de- 
livered at the time, but remained in the safe of Robert McLean, his 
son, at Harrisburg, until a year and two months later, wlien, the 
McLean-Bowman Company being again in difïiculty, and an effort 
being made by certain parties to extricate it, to do which a control 
of ali the stock was deemed necessary, tlie certificate was taken to 
Peter McLean, at York, by Robert McLean, his son; and there, 
on September 7, 1903, at the latter's request, he indorsed it over, 
expressing surprise at its production. 

Under ail the circumstances, the right of the claimant to stand as 
a creditor of the bankrupt company must, in my judgment, be sus- 
tained. As already stated, this right dépends upon the real nature 
of the transaction, rather than the forms by which it was attended. 
Or, to speak plainly, if it was in fact a loan of so much money to 
the bankrupt concern, it does not matter that the individual note 
of the members was taken, or that a certificate of stock for the 
amount of it was contemporaneously issued to the claimant. Thèse 
things are, no doubt, to be considered in determining its character, 
but they are by no means controUing. The issuing of this same 
block of stock to Borland to secure the Harrisburg Trust Company 
for the loan which Mr. McLean's money paid ofï did not difïer ma- 
terially from the arrangement by which it is now sought to make 
him out a stockholder; and yet, as that was unquestionably a loan, 
there is no reason why this should not be also. Nor does it affect 
its character that the members who solicited the money gave their 
individual note to secure it, instead of that of the company. No 
doubt, they thus became personally liable, but there was nothing 
unusual in their assuming such liability considering their interest; 
nor did it necessarily relieve the company from the obligation for 
it, if that was the real understanding. As bearing upon this, it is 
to be noted that the money was directly solicited for the company, 
its afifairs were discussed, and the assurance given that it was pros- 
pering. Moreover, the certificate of deposit procured by Mr. Mc- 
Lean from the bank at York before he started for Harrisburg, 
where the transaction was consummated, was made out to the 
company; showing with whom he supposed he was dealing. On 
the other hand, it is mosft remarkable, if the $10,000 advanced was 
intended to pay for so much stock, that nothing whatever was said 
about it by anybody, as seems to hâve been the case, and that a 
certificate for it was not delivered or asked for. Still more remark- 
able is it that a note should hâve been taken, on which interest 
was stipulated to be paid, and was paid, quarterly, not by the 
parties who signed it, but by the company. AH things considered, 
the only consistent and reasonable conclusion to be drawn is that 
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the mohey was a loan to the company, the note being either in- 
tended as additional security, or being put in the form that it was 
by mistake — the parties confessedly having very little business ex- 
périence — and the stock bein^ added as collatéral, to be held as it 
had been previously by the Harrisburg Trust Company. That the 
claimant ever intended to become, or in fact was, a holder of this 
stock, I am not persuaded. He was the holder of $8,000 of prefer- 
red stock, but that is another matter. 
The objections are overruled, and the claim is allowed as proved. 



FARSON et al. v. CITY OF CHICAGO. 

(Circuit Court, N. D. Illinois, E. D. May 11, 1905.) 

No. 27,630. 

Fedekal Courts— Pretjminart Injunction— Jurisdiction. 

Where, in a suit to restraln the enforeement of certain city ordlnances 
providing for the examination and licensing of automobile operators, on 
the ground that the city had no power from the state to pass the same, 
the court was not satisfled that it had jurisdiction of the subject-matter 
of the suit, a motion for preliminary injunction would be deuied. 

Chas. F. Davies, for complainants. 

J. W. Beckwith, Asst. Corp. Counsel, for défendant. 

KOHLSAAT, Circuit Judge. The bill herein is filed by John 
Farson and others to restrain the city of Chicago from enforcing 
two certain ordinances adopted by the city council on July 11, 1904, 
requiring persons to submit to an examination before a board there- 
in provided, and to procure from said board a certificate of qualifi- 
cation, before operating on the streets of the city any automobile, 
autocar, or other similar vehicle, and requiring automobiles to dis- 
play identification numbers of the size and character therein set 
out. The ordinance requiring examination provides certain qual- 
ifications on the part of the applicant as to the free use qf both arms 
and both hands, absence of defects in hearing and eyesight, freedom 
from heart disease, etc. It further provides that the applicant shall 
not be addicted to the excessive use of alcoholic liquors or be of a 
reckless disposition. Other requirements are set out touching ap- 
plicant's knowledge of the machine to be operated, and his ability 
to handle same. Said ordinance further provides that, in order to 
defray the expense of this régulation, each applicant shall pay the 
sum of $3 to the city of Chicago, and, if the applicant shall be found 
compétent to operate an automobile of the type mentioned in his 
application, a certificate shall be issued to him by the board. This 
certificate is renewable annually upon payment of $1. Both ordi- 
nances provide a fine for the violation thereof, not less than $5 nor 
more than $35 for each offense. The bill sets out that the city of 
Chicago is enforcing said ordinances, and that persons who hâve 
not complied therewith are arrested and fined; that complainants 
use automobiles for pleasure, and not for hire; that the city has 
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only such powers as are conferred by statute ; that said ordinances 
are in violation of the fourteenth amendment of the Constitution of 
the United States, in that they deprive complainants of their prop- 
erty without due process of law, and deny them the equal protec- 
tion of the laws. The bill prays that the city of Chicago and its 
agents be restrained from enforcing or attempting to enforce the 
provisions of said ordinances, and for other appropriate relief. An 
answer has been filed by the city, which, while raising the question 
of the jurisdiction of this court, goes to the merits of the bill. The 
matter cornes on now to be heard on the motion of complainants 
for a preliminary injunction, and the motion is supported by the 
usual affidavits. Counter affidavits are fïled by the city. On the 
argument of this motion it vi^as contended by the défendant that the 
court had no jurisdiction of the subject-matter, and briefs on this 
question were submitted by the parties, as well as on the merits. 

The burden rests upon complainants on this motion for a pre- 
liminary injunction to satisfy the court as to its jurisdiction of the 
parties or subject-matter, as well as upon the merits of the con- 
troversy. Huntington v. City of New York (C. C.) 118 Fed. 683. 
The complainants are ail citizens of Illinois. The jurisdiction of 
the court is invoked on the ground that the ordinances in question 
are in violation of the fourteenth amendment of the Constitution 
of the United States, and the attention of the court is directed to sub- 
section 16 of section 629 of the Revised Statutes [U. S. Comp. St. 
1901, p. 506], which provides: 

"The Circuit Courts shall hâve original jurisdiction as follows: Of ail 
suits authorized by law to be brought by any person to redress the depri- 
vatlon under color of any law, statute, ordinance, régulation, custom or usage 
of any state, of any right, privilège, or Immunity, secured by the Constitu- 
tion of the United States, or of any right secured by any law providing for 
the equal rlghts of citizens of the United States, or of ail persons vyithin the 
Jurisdiction of the United States." 

The section above set out is clearly inapplicable to the case at 
bar, and has référence solely to those actions brought under the 
statute to redress the deprivation of the civil rights secured by sec- 
tions 1977 and 1979 of the Revised Statutes [U. S. Comp. St. 1901, 
pp. 1359, 1262]. Holt v. Indiana Mfg., 176 U. S. 68, 20 Sup. Ct. 
272, 44 L. Ed. 374. The jurisdiction of the court to consider the bill 
must be sustained, if at ail, under Act March 3, 1875, c. 137, 18 Stat. 
470, as amended by Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. 
Comp. St. 1901, p. 508], which provides as follows: 

"That the Circuit Courts of the United States shall hâve original cogni- 
zance, concurrent with the courts of the several states, of ail suits of a civil 
nature, at common law or in equity, where the matter in dispute exceeds, 
exclusive of interest and costs, the sum or value of two thousand dollars, 
and arising under the Constitution or laws of the United States." 

There then arises for détermination the question whether or not 
this is a suit of a civil nature in equity, where the matter in dis- 
pute exceeds, exclusive of interest and costs, the sum or value of 
$2,000, and arising under the Constitution or laws of the United 
States. No serious question is made by the city as to the suffi- 
ciency of the allégations of the bill to make out a case for the con- 
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sideratidti of a court-of eqtiity. Nor, in lïiy jtidgment, can there be, 
It is con'tended, however, that the réquisite jurisdictional amount 
is waiiting. The bill allèges, and the answer dénies, that the 
amouftt in controversy, exclusive of interest and costs, as to each 
petitioner excëeds the value of $2,000. No showing is made by 
complainânts asto this faCt, other than the allégation to that effect 
in the bill. The anjount involved in determining the jurisdiction 
of the fédéral court in such a case as the one at bar is the value of 
the right to be protected, or the extent of the injury to be prevented, 
by the injunction, or, applying the principle concretely, the value 
of the right of each of the complainânts to use his automobile 
on the streets of the city free from the restriction of the ordinances 
in question. It is conceded that, if any of the complainânts drives 
his automobile on the street without first complying with the or- 
dinances in question, he will be subjected to continuing arrests and 
fines. On the other hand, by complying with the ordinances he 
can secure immunity, and then proceed to recover from the city on 
account of môneys illegally paid. He is, of course, under no obli- 
gation to adopt the latter alternative, and can invoke the aid of a 
court of equity to enjoin the enforcement of a void ordinance. 
Whether, however^ under such a situation, and where, as in this 
case, it is not shown or alleged that it is impossible for complainânts 
to comply with the terms of the ordinances, and are consequently 
precluded by said ordinances from the right of the use of the streets, 
the value of the right to be protected is of a value réquisite to give 
this court jurisdiction, is a matter of very grave doubt in my mind. 
Turning, now, to the question as to whether the suit is one aris- 
ing. Under the Constitutiop, two éléments must concur to give the 
court j'urisdiction: (1) The suit must be one actually, and not po- 
tentially, arising under the Constitution, as said by Mr. Chief Jus- 
tice Fuller, speaking for the court in New Orléans v. Benjamin, 153 
U, S.,;411-43.4, 14 Sup..,Ct. 905, ,38 L., Ed. 764; and (3) it must 
appear at the outget that the alleged deprivation was by act of 
the State. Barney v. City of New York, 193 U. S. 430, 24 Sup. Ct. 
503, 48 Iv. Ed. 737. The contention of complainânts' counsel at 
the argument, and, as I read it, a fair inference from the bill, is 
grounded upon the theory that the city council was without power 
to passthe ordinances in question ; that is to say, that the council 
was aeting beyond the scope of the powers delegated to the mu- 
nicipality by the State, and that the ordinances are therefore void. 
The court must look to the substance of the bill to détermine 
whether there is in fact a fédéral question presented, or whether 
the fédéral question, if there be one, is but incidental to the con- 
trôverSy. As above stated, stress is laid by counsel for complain- 
ânts upon the fact that the city council had no power to pass the 
ordinances. Unless the alleged invasion of the rights secured by 
the fourteenth amendment to the Constitution can be imputed to 
the state, no fédéral question is presented to confer jurisdiction on 
this court. The matter of the interprétation of state statutes is 
one that primarily belongs to the state courts. It may well be, 
and, indeed, the cases cited by counsel for complainânts seem 
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strongly to indicate that the state court will so hold, that the or- 
dinances are void for want of power in the municipality to enact 
them. City of Chicago v. Collins, 175 111. 455, 51 N. E. 907, 49 
L. R. A. 408, 67 Am. St. Rep. 234; City of Chicago v. Banker, 113 
III. App. 94. The fédéral courts should be slow to assume juris- 
diction, unless it appears that a fédéral question is necessarily in- 
volved in the case. If under certain conditions a fédéral question 
may, but not necessarily will, arise, the parties should be relegated 
to their cause of action in the state court, where they may avail 
themselves in a proper case of their right to a review by the Su- 
prême Court of the United States on a writ of error to the highest 
tribunal of the state. As said in the case of New Orlenas v. Ben- 
jamin, supra: 

"Tlie judicial power extends to ail cases In law and equlty arising under 
the Constitution, but thèse are cases actually and not potentially arising, 
and jurlsdiction cannot be assumed on mère hypothesis. In this class of 
cases it Is necessary to the exercise of original jurlsdietion by the Circuit 
Court that the cause of action should dépend upon the construction and ap- 
plication of the Constitution, and it is readily seen that cases in that predica- 
ment must be rare. Ordinarily, the question of the repugnancy of a state 
statute to the impairment clause of the Constitution is to be passed upon 
by the state courts in the flrst Instance, the presumption being that in ail 
cases they will do what the Constitution and laws of the United States re- 
quire ; and, if there be ground for complaint of their décision, the remedy 
is by writ of error under section 709 of the Revised Statutes [U. S. Coinp. 
St. 3901, p. 575]. Congress gave its construction to that part of the Con- 
stitution by the twenty-fifth section of the judiciary act of September 24, 
1789, c. 20, 1 Stat. 85, and has adhered to it in subséquent législation." 

See, also, Hamilton G. L. & C. Ce. v. Hamilton City, 146 U. S. 
258, 13 Sup. Ct. 90, 36 L. Ed. 963. 

If, then, as I view,it, complainants' substantial remedy against 
the ordinances in question is the want of power in the city to enact 
them, their relief must be found in the state courts. This question 
lies at the threshold of the case, and the fédéral questions, if any, 
are subservient and incidental thereto — questions potentially arising 
under the Constitution. And where, as in the case at bar, com- 
plainants come into court, not admitting the right of the city to 
enact the législation in question, but strenuously insisting on its 
want of authority from the state, I am of the opinion that the féd- 
éral court should refuse to take jurisdiction of the suit. 

Of course, on a motion of this kind, the question of jurisdiction 
will not be decided, but in view of the doubts expressed above, and 
the fact that the court is not persuaded that complainants will be 
able to show that this court has jurisdiction of the subject-matter, 
the motion for a preliminary injunction is denied. The parties may 
within a short day, if they désire, présent the matter to the court 
in an appropriate way to secure a ruling on the question of juris- 
diction which will permit of its review in the court above. 
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In re LUKENS. 

(District Court, E. D. Pennsylvaula. June 2, 1905.) 

No. 1,741. 

1. BANKETJPTCT— StATUTES— CONSTEUCTION— TlTlE OF TRUSTEE. 

Bankr. Act July 1, 1898, c. 541, § 67a, 30 Stat. 564 [U. S. Comp. St. 
1901, p. 3449], provldlng that daims which, for want of record or for 
other reasons, would not hâve been valid liens as against the clalms of 
creditors of the bankmpt, shall not be liens against his estate, states 
an exception to the ruie that a bankrupt's trustée takes no better tltle 
than the bankrupt possessed, and this because it forblds the holder of an 
Instrument who might hâve had a lien If he had recorded It before bauk- 
ruptcy to acquire such a lien by recording It thereafter. 

2. SAME— MORTGAGES. 

Under the Pennsylvania law declaring that a mortgage on real estate 
créâtes a mère lien to secure the debt, and does not convey an estate in 
the land remaining in the mortgagor, where the mortgagee failed to re- 
cord hls mortgage, glven for the purchase price of real estate, untll after 
the mortgagor became bankrupt, he was not entitled to payment In full 
from the proceeds of the mortgaged property as against gênerai creditors. 

In Bankruptcy. Certificate of référée. 

Edward H. Hall, for trustée. 
J. F. E. Hause, for mortgagee. 

J. B. McPHERSON, District Judge. The undisputed facts in 
this case are as follows: Nathan Lukens, the bankrupt, took title 
to a house and lot of ground on April 4, 1901, and his deed was 
recorded on that day. He borrowed $800 of the purchase money 
from Hannum Baldwin, and gave a mortgage theref or, but the mort- 
gage was not recorded for more than two years. On September 29, 
1903, Lukens was adjudged a voluntary bankrupt, and on Octo- 
ber 16th a trustée was duly elected and qualified. On October 33d 
the mortgage was recorded. In March, 1904, Baldwin received a 
dividend of $266.86 out of the proceeds of personal property belong- 
ing to the bankrupt, the dividend having been declared on the bond 
accompanying the mortgage. In August following, the référée or- 
dered the house and lot to be sold free of liens and incumbrances, 
and the trustée sold it in September for $925. Baldwin claimed to 
be paid the balance of his mortgage in full, and the référée sus- 
tained the claim, relying upon Alellon's Appeal, 33 Pa. 121, Brit- 
ton's Appeal, 45 Pa. 177, Tryon v. Munson, 77 Pa. 250, and Mc- 
Laughlin v. Ihmsen, 85 Pa. 364. The reasons for his décision are 
thus given in the report: 

"The foregoing authorities clearly indicate the nature and effect of a 
mortgage, whether recorded or not, and that it is not merely a seeurity for a 
debt, but a conveyance of the mortgagor's title and estate in the land covered 
by the mortgage. They show further that, though unrecorded, a mortgage 
is perfectly good and lawful, not only against the mortgagor himself, but also 
against ail others except bona fide purchasers for value and lien creditors 
without notice. The act of assembly of May 19, 1893 (P. L. 108), seems to 
hâve contained an attempt to change the law, as it had been, so as to let 
In gênerai creditors of the grantor or bargainor. But the Suprême Court in 
Davey v. Ruffell, 162 Pa. 443, 29 Atl. 894, held that this attempt was abor- 
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tive, and that the act Is to be read as though the word 'creditors' was not 
in It. 

"At the time Mr. Lukens was adjudged bankrupt, the estate he had In the 
mortgaged premises was hîs equity of rédemption, and nothing more ; and 
that was the whole and only estate therein that was cast upon the trustée 
in bankruptcy, or which he had power to sell under the order of the référée. 
It Is true that the order directed him to sell the property freed and discharged 
from the liens and Incumbrances thereon, but that was for the convenience 
of bidders, and did not affect the rights of the mortgagee in any way. 

"I am aware that in a récent case in bankruptcy, Re John A. Thorp (D. C.) 
12 Am. Bankr. Rep. 19i5, 130 Fed. 371, it was held that section 70a gives to 
the trustée only the rights of the bankrupt, but that subdivisions "a" and 
"d" of section 67 invalidate an unrecorded lien, and thus practically place 
the trustée in the position of an innocent purchaser for value without 
notice. If this case is to be understood as giving to the trustée a higher or 
greater title and estate In the mortgaged premises than the bankrupt him- 
self had at the time he was adjudged bankrupt, then I must respectfully dé- 
cline to follow it. It is incouceivable that the trustée can be vested with 
any higher or greater title and estate than the bankrupt held at the time of 
adjudication. The true interprétation of the bankrupt iaw in this respect, as 
I View It, is to be found in Re Kellogg (D. C.) 7 Am. Bankr. Rep. 270, 112 Fed. 
52, and cases therein referred to. 

"After careful considération of the whole question, I am of opinion that 
the claim made on behalf of the mortgagee should be allowed; that he is 
iegally and equltably entitled to priority, and to be paid iu full ont of the 
proceeds of sale of the mortgaged premises." 

It is undoubtedly true that two apparently conflicting lines of 
décision by the Suprême Court of Pennsylvania concerning the 
nature and effect of a mortgage may be found without difficulty, 
one Hne being represented by the cases that are cited in the referee's 
report, which speaks of a mortgage as being "an interest or estate 
in the land itself, capable of enjoyment, and enabling the mortgagee 
to grasp and hold it actually, and not a mère Hen or potentiality to 
follow it by légal process and condemn it for payment. The land" 
(it is further said) "passes to the mortgagee by thé act of the party 
himself, and needs no légal remedy to enforce the right. But a lien 
vests no estate, and is a mère incident of the debt, to be enforced by 
a remedy at Iaw, which may be limited." Tryon v. Munson, supra. 
The other line of cases regards a mortgage as essentially a security 
for the payment of money, passing no estate that can be taken for a 
debt of the mortgagee, but conferring a lien merely, although it is 
a lien that may be enforced (among other remédies) by an action 
of ejectment, under which the mortgagee may obtain possession of 
the land and may apply the net profits to the payment of the mort- 
gage debt. Thus, in Rickert v. Madeira, 1 Rawle, 328, Mr. Justice 
Rogers, delivering the opinion of the court, said, inter alla : 

"That a mortgage is but a chose in action, a mère évidence of debt, Is ap- 
parent from the whole eurrent of décisions. A devise of a man's personal 
estate carries with it ail his niortgages. A mortgage may be released by an 
Instrument not under seal, and an assignment of the bond, which usually ae- 
companies the mortgage, transfers the right to the mortgage itself ; for what- 
ever will give the money secured by the mortgage will earry the mortgaged 
premises along with It. The forgiving the debt, although by paroi, will draw 
the land after It as a conséquence. The whole resuit of the cases is that a 
mortgage, although in form a conveyance of land, is in sub.stance but a se- 
curity for the payment of money ; and the debt being paid, or in any manner 
extingulshed, the mortgagee becomes a trustée for the mortgagor." 
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In Presbyterian Corporation v. Wallace, 3 Rawle, 109, where 
the subject is elaborately considered by Chief Justice Gibson, it is 
said, on star page 128: 

"In form, a mortgage ia certalnly a conveyance; but It Is unquestlonably 
treated at law hère, in the way it is treated in equity elsewhere, as a bare 
incumbrance, and the accessory of a debt. As between the parties it is a 
conveyance, so, far as is necessary to enforce it as a security. As regards 
third persons, i the mortgagor is the owner, even of the légal estate. This 
distinction, wbich, if attended to, will be found to reconcile the apparently 
jarring dicta of the judges, is as flrmly established by the practice and dé- 
cisions of the courts in Pennsylvanla as any other In the law. If the mort- 
gagee had the title for any other purpose than to afflord lilm a remedy, it 
wouia not be easy to account for the absence of ail the Incidents of his sup- 
posed ownership ; yet his estate, if such it be, certalnly cannot be set up as 
outstanding to bar an ejectment by the mortgagor, or an action of trespass, 
or a proceeding to obtain compensation for a privilège under a statutory 
license ; nor Is it subject to taxation, or lien by judgment, or sale on exécu- 
tion, or survivorshlp: by reason of Joint tenure, or courtesy or dower. It does 
not break the descent of the estate, or require a reconveyance to vest the title, 
or prevent it from vestlng In a purchaser, or afCect the validlty of a second 
mortgage." 

Craft V. Webster, 4 Rawle, 2i2, is to the same effect. On star 
page, 253, Mr. Justice Kennedy uses this language: 

"The mortgage is merely a lien upon bis land, as a security for the pay- 
ment of the money or fulflllment of some engagement therein mentioned. 
The mortgagee bas no subslsting interest In the land which be can convey, 
etther absolutely, conditlonally, or qtalifledly, or even mortgage to a third 
person. The mortgage is purely an Incident to the debt, as completely so as 
the bond is to the debt that it bas been given to secure the payment of, and 
its existence cannot possibly be imagined without the debt." 

And he added on page 255: 

"A mortgage In Pennsylvariia is llterally and legally now understood to be 
but a bare security for the payment of the money or performance of other 
acts therein mentioned, and, at most, only a chose in action." 

Asay V. Hoover, 5 Pa. 21, 45 Am. Dec. 713, cites Rickert v. Ma- 
deira with approval, and goes on to say : 

"Emphatlcally, in this state, a mortgage, like a judgment, confers upon 
the mortgagee nothing more than a lien upon the land, whlch may be def eated 
by payment of the money loaned at any tlme before sale made by the sheriff, 
in pursuance of our acts of assembly giving a remedy to the créditer." 

Wilson V. Shoenberger's Executors, 31 Pa. 295, déclares it to be — 

"The settled law of the Pennsylvanla mortgage that, though In form a con- 
veyance of title, it is in reality, both at law and equity, only a security for 
the payment of money or performance of other collatéral contraet. And 
none the less so because the defeasance, instead of appearlng in the original 
deed, is contalned in an accompanylng or subsequently executed instrument." 

In Lennig's Estate, 52 Pa. 135, Mr. Justice Agnew, who wrote the 
subséquent opinion in Tryon v. Munson, déclares, without quali- 
fication, that 

"A mortgage is but a security for a debt, the estate in the land remaining 
in the mortgagor, and the mortgagee having no estate whatever, except the 
mère légal title as the means of enforcing payment." 

And, not to incumber this opinion with further citations, in the ré- 
cent case of Mcintyre v. Velte, 153 Pa. 350, 25 Atl. 739, Wilson v. 
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Shoenberger's Executors was approved in a brîef opinion, wherein 
the court also said : 

"A mortgage Is but a securlty for the payment of money, with the right 
o£ lien upon the mortgaged premises to enforce payment. It Is not stamped 
with the chàracter of real estate, but is a bare incumbrance or charge." 

Many other cases are referred to in 12 Pepper & Lewis' Dig. Dec. 
.30, 416b et seq., where tlie whole subject is satisfactorily digested. 
It may perhaps be safely concluded that a mortgage in Pennsyl- 
vania is held to be either an estate or a lien, as the equities of the 
particular case may require, but that the gênerai rule holds it to 
be a lien only, and not an estate. 

The cases upon which the référée relies décide that an unrecorded 
mortgage is good against the mortgagor, or against subséquent 
purchasers and lien creditors with notice; and this décision is not 
to be controverted. Neither do I question the further proposition 
that, speaking generally (for there are certainly some exceptions 
to be noted), a trustée in banlcruptcy takes no better title to the 
bankrupt's property than the bankrupt himself possessed. But I 
am unable to take the further step and décide that, because a mort- 
gage in Pennsylvania , conveys for certain purposés a formai title 
or estate in the land, a bankrupt mortgagor has nothing left but an 
equity of rédemption, and therefore his trustée can take nothing 
more. On the contrary, I am of opinion that the gênerai rule in 
Pennsylvania is that a mortgage, recorded or unrecorded, is a mère 
security for money, and gives a lien, but not an estate in thè ordinary 
sensé of the word. It follows, I think, that the plain, unambiguous 
language of section 67a of the bankrupt act (Act July 1, 1898, c. 541, 
30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]) states an exception to 
the rule that the trustée takes no better title than the bankrupt him- 
self possessed, and it states such an exception because it forbids 
the holder of an instrument, who might hâve had a lien if he had 
recorded it before the bankruptcy, to acquire such a lien by record- 
ing it afterwards. This necessarily gives the trustée a better title 
than the bankrupt possessed, but it was compétent for Congress to 
provide that such a resuit should follow a failure to record, and, as 
I think, the act has so provided. It is argued that the fédéral dé- 
cisions are conflicting concerning the effect of section 67a and sec- 
tion 70 (30 Stat. 564, 565 [U. S. Comp. St. 1901, pp. 3449, 3451]), 
considered together. The principal cases are referred to in Re 
Thorp (D. C.) 12 Am. Bankr. Rep. 195, 130 Fed. 371, and Re Kel- 
logg (D. C.) 7 Am. Bankr. Rep. 270, 112 Fed. 52. So far as they 
may not be in harmony, the better reason seems to me to lie with 
the courts that are disposed to give its plain ordinary meaning to 
the language of section 67a. I do not see why a delinquént mort- 
gage creditor who has slept upon his rights should be regarded 
with favor, and should hâve the benefit of any subtlety of construc- 
tion. It seems to me that Congress intended to say, inter alia, to 
snch creditors : 

"If from lack of diligence you hâve failed to record your mortgage before 
the beginning of bankruptcy proCeedings, you ehall not acquire a lien after- 
wards, althongb you do record It then. Indeed, èven if you hâve acquiredi 
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a lien, It may be avolded under certain conditions; but, in any event, you 
must hâve a formai, completed lien when ttie suit is begun, or you sliall 
never acquire it." 

The creditors of the bankrupt, whether they hâve liens or hâve 
none, are entitled in fairness to know what the bankrupt's financial 
standing is, and a creditor who fails to record his mortgage, and 
thereby gives to the mortgagor a fictitious crédit, pro tanto, has 
no reason to complain — at least so far as subséquent creditors are 
concerned — because the statute forbids him to corne in afterwards 
and claim for himself the very property of which he has allowed 
the bankrupt to appear as the absolute owner. 

Re Garcewich, 115 Fed. 87, 53 C. C. A. 510, is not opposed to the 
conclusion to which I hâve corne, as will appear from the following 
sentence in the opinion of the court: 

"Under the présent bankrupt act, as under previous bankrupt acts, the 
trustée takes the property of the bankrupt, In cases unaffected by fraud, in 
the same plight and Condition that the bankrupt himself beld it, and subject 
to ail the equities impressed upon it in the hands of the bankrupt, except 
in cases where there has been a conveyance or incumbrance of the property 
which is void as against the trustée by soœe positive provision of the act." 

In the présent case, as I think, there is an incumbrance of the 
property which is void as against the trustée by the positive provi- 
sion of section 67a. See, also, Chesapeake Shoe Ce. v. Seldner, 133 
Fed. 593, 58 C. C. A. 361. 

The décision of the référée is reversed, and he is instructed to dis- 
tribute the fund in accordance with this opinion. 



In re POETERFIELD. 
(District Court, N. D. West Virginia. May 20, 1905.) 

1. Bankruptct— Liens— Peoceedings in State Couets. 

A deed of trust executed by a bankrupt to his wife was recorded less 
than four months before the institution of a suit against him In the 
State court, but more than four months before the Institution of bank- 
ruptcy proceedings against him, vi^hich were instituted wlthin four months 
after the bringing of the sald suit. In that case no attempt was made 
by the state court to take actual possession of the property conveyed, 
but ail parties interested, Inciudlng the holder of the légal title to the 
land conveyed, became parties to the bankruptcy proceedings, proved thelr 
debts, and submltted to a sale of the land free from liens, and the fund 
arising tberefrom was pald into the court of bankruptcy for distribu- 
tion. Held, that the petltioning creditors were not entitled to bave such 
fund distributed according to Code W. Va. 1899, c. T4, § 2, deciaring 
that every transfer by an Insolvent debtor attempting to prefer any créd- 
iter shall be void as to such préférence, and that ail the property so 
attempted to be transferred shall be applied and paid pro rata on ail 
debts owed by the debtor at the tlme of the transfer. 

2. Same— State Laws^Consteuction— Pkefebences. 

Code W. Va. 1899, c. 74, § 2, provides that every transfer made by an 
insolvent attempting to prefer any creditor or to secnre such a créditer 
for a debt to the exclusion or préjudice of any other créditer, shall be 
void as to such préférence or security, but shall be for the beneflt of 
ail creditors of the debtor, and the property so attempted to be trans- 
ferred or chargea shall be applied and paid pro rata on ail the debts 
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owed by the debtor at the tlme such transfer or charge !s made, and that 
a suit to avold the same shall be In behalf of ail créditera "exlstlng" at 
the tlme of the transfer, but that Its benefit wlll not be extended to ex- 
lstlng credltors unless they agrée to contribute to the costs, etc. Held, 
that such act does not provide for the "vacation" of a préférence, but 
secures a préférence to a class of credltors, and hence a suit brought to 
enforce tlie same wlthiû four months of the fillng of the bankruptcy pé- 
tition was vold as a proceeding for the imposition of a lien within 
Bankr. Act July 1, 1898, c. 541, § 07, cl. "f." 30 Stat. 564 [U. S. Comp. 
St. 1901, p. 3450]. 

8. Same— BoNA Fide Transfebs— Powee. 

Where a bankrupt being Indebted to. bis wlfe for money loaned agreed 
by paroi to exécute a deed of trust to her on certain land to secure the 
debt, and more than four months before the fillng of a bankruptcy péti- 
tion agalnst hlm he In fact executed a second deed of trust on the land 
to her In considération of her surrendering her contingent rlght of dower 
in the land to the extent of $12,500 of its value by slgnlng the flrst deed 
of trust on the express condition that her debt should be secured by a 
second deed, and there was no évidence on whlch to base a flnding as 
to the value of such dower rlght, her deed would be sustalned as a 
valld lien to the amount secured thereby. 

4. Same— Taxes— Payment— Evidence. 

Where a bankrupt was a deputy sheriff, and as such was required to 
collect ail taxes assessed against lands and Personal property, etc., and 
hls testlmony that the taxes on his own property had been paid by hlm 
In money was uneontradlcted, and It also appeared that the tax recelpts 
were In the bankrupt's possession, a tinding as agalnst the estate of the 
sheriff that the bankrupt had pald his taxes was justifled. 

Angus McDonald and Forest W. Brown, for bankrupt and Mrs. 
Porterfield. 

Mason & Mason, D. B. Lucas, and Joseph Trapnell, for creditors. 

DAYTON, District Judge. When this case was referred back 
by my predecessor to Référée James D. Butts for his further con- 
sidération, he directed him to file a written opinion, which he has 
done, ând it is as foUows : 

Opinion of Référée. 

As I understand the facts In this case whlch are not disputed, Geo. Porter- 
field was, on the 12th day of Noveraber, 1902, the date of hls adjudication 
as a bankrupt, a résident of Charles Town, Jefferson county, West Virginia, 
and the owner of a farm In Jefferson county, known as "Cassllls." That Eu- 
gène Baker was sheriff of sald county from January 1, 1897, to January 1, 
1900, and that during that perlod Porterfield was hls deputy for Charles 
Town district, and intrusted wlth the collection of the taxes for sald district. 
That Porterfleld's real and personal property was situated within sald dis- 
trict. That on the 11 th day of June, 1902, Porterfield conveyed to John Por- 
terfield, trustée, hls farm Cassllls, to secure hls wlfe, Susan B. Porterfield, 
In the payment of a debt due her by note of $4,976.48. Upon the same day 
he executed a deed of trust on the same farm to secure MUton Rouss In the 
sum of $12,500 (about whlch there Is no dispute, the only controversy being 
relative to the deed of trust to secure Susan E. Porterfield). The deed of 
trust to secure the latter was executed more than four months prlor to the 
ad.1udicatlon in bankruptcy, and for a valld considération, whlch Is not dls- 
puted. That Porterfield, In considération of moneys loaned hlm from tlme to 
tlme by Susan Porterfield prlor to June 11, 1902, had repeatedly promlsed 
to exécute a deed of trust on Cassllls to secure her the payment of the same, 
and that there was no fraud In the transaction leadlng up to the exécution 
of the deed of trust of June 11 th, 1902. That on August 30, 1902, Eugène 
Baker Instltuted a suit In the circuit court of Jefferson county, West Vil* 
138 F.— 13 
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g!}ii!à,rto set asldè anfl 'avold sald deed of trust of Tirae It, 1902, upon tbe 
grotind that the màklng of the same maa a préférence under the provisions 
of section 2, e. 74,' of the Code of West Virginia. There are otlier creditors 
involted In the controversy, who hâve flled pétitions in the cause, who set up 
the 1 same cohtentlon as made by the représentative of Eugène Baker. Ail of 
thè ptoperty, both real and personal, to whlch the bankrupt was entitled at 
the date of the adjudication, came Into possession of the trustées In bank- 
ruptey, and was by them sold without objection on the part of creditors. 
The représentatives of Baker clalmed there was due them from Porterfield the 
sum of $611.47, taxes due on thë farm Cassilis and on his personal property, 
and that the lien of Susan K. Porterfleld created by the deed of trust of 
Jane 11, 1902, should npt be audlted In her favor by the référée. Pleadings 
werje^njade up on both contentions, testimony taken and submitted, arguments 
by coûnsel, and ail màtters were submitted to the référée, who decided: 
First jhat Porterfleld had paid the amount of' taxes claiined from Mm. 
Second. Thàt the lien In favor of Susan E. Porterfleld was a valld one, and 
as such should bé audited in her favor, wiiieh was accordingly done. 

,Frpm this décision of the refçree a revlew was asked and obtained, and at 
the Octob'er term, 1004, of the United States District Court for the Northern 
District, pf West Virginia, his honor John J. Jackson, jt)dge of said court, 
héard thé cause, and upon considération thereof ordered the same to be 
commltted to the référée for such further proceedings as was set out in the 
order then made, ail of which appear in the record of the cause. The référée 
agalh heârd the cause on the original and amended pleadings and évidence 
and argument of counsel. The order made in the cause by the honorable 
District Judge on the 28th day of October, 1904, dlrected the référée to "re- 
port spèci'flcaily the facts in regard to the payment of the taxes of Porter- 
fleld." The cause now présents itself to the référée for décision upon the 
two points raised by eOuttsel for the creditors: (1) Had Porterfleld paid the 
taxes when the creditors sought to charge hlm with thelr payment before the 
référée?, (2)* Was the lien created in favor of Susan E.; Porterfield by the 
deed of trust of June 11, 1902, a valid one, whlch she was entitled to hâve 
auditaj In her favor by the référée? . 

ïn' answer tb the flrat proposition It seems thàt it must be answered by 
the facts as disclosed from the testimony in the cause, and in foUowing the 
order * of the honorable judge pf the; District Court the "facts speeiflcally" 
bearing on that point ral^ed must be given prominence. The only testimony 
in the cause was that of Porterfleld, the bankrupt. At page 2 in the sum- 
mary of his évidence In the record, upon tlie point of the payment of the 
taxes in money, the following language will be found: "The tax bllls had 
been taken from the taxbooks of Porterfleld, and were In his pocketbook, and 
in his possession. Dld not know just what amount of uncollected tax bllls 
remained. in, sald taxbook. Does not know how mueh he was Indebted to 
High SheriJt Eaker, If anything. Always , thought lie had sufflcient Uncol- 
lected tax billa when credlted with commissions, etc., to sctpare himself wlth 
High Sberiff Baker. Alwaj's regarded his individual t^xes which he had In 
his hands for collection p^id to Iligh SherlEC Baker. Says he paid them as 
he dld pther taxesT— just Ih money. Took from the taxbooks In his possession 
and custody the tax bllls on his individual property froni time to tlme." 
Thèse extracts from Porte'rfleld's testimony, standing, as It seems, uncontra- 
dicted, prov.e tjiiait he paid thèse taxes in iponey. He was the deputy sheriiï, 
and the légal custodian of the taxbooks for Pîiarles Towh district. His own 
tax bills, alppg,with others,, ,were in thèse boôks, and he hàd a perfect rlght 
tb extract theni .and cancél them in the same Way as bé would do in other 
cases.; ît w^; ;(flsîsted in argument that, being largely In arrear with Baker 
In settllng tbe taxes fpr Charjes Town district, that any mpncys that he mlght 
bave paid tp Çjajker'or his a,gents should hâve been applted first to the settie- 
mefitTOf, lihè^shÇ|rtage. In ^ Sëttlement with Porterfleld,^ Baker mlght perhaps 
reqùirf' tîiis'K fe,^ there ,ls, no, évidence oij that point, atid it seenas imma- 
terial what th^ relation of debtoi" and crèdltor.may hayebeen.betwéen Porter- 
field aiidB^^e^,! lf.it ç'ânbesjiowp that Porterfleld paid intnoney ohé partlcu- 
lar debt It .^çTOS^, is absolvéd from, further llabillty for it. ' He swears that 
hé. pal(j' his individual. tax^s in motièy, arid that he took theiïi froni the tax- 
books,, .Tlida, çvidençe .^eein^ conclu^ive of the payment bf thèse taxes in 
lâônef, ' ' *'■" ■ '■"'"'■ '' ■'" ' ' ■ ■ '■'■■■ ' ■''■ 
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On the second point: It Is not denled that the deed of trust of June 11, 
1902, In favor of Susan E. Porterfleld, was fairly entered Into between the 
parties thiereto, and that there was no fraud in its procurement, and that it 
was executed four months prier to the adjudication of Porterfleld as a bank- 
rupt, or that the considération was valid. It is admitted that it was executed 
in furtherance of repeated promises on the part of Porterfleld to do so to 
secure the sum of moneys which he had at times prior thereto borrowed from 
her. But it is insisted by the creditors of Geo. Porterfleld that the maklng 
of said deed of trust was a préférence, which was void under the provisions 
of section 2 of chapter 74 of the Code of West Virginia of 1899. It was also 
insisted by counsel for creditors that, inasmuch as the suit on the part of 
Eugène Baker v. Porterfleld et al. had been commenced in the circuit court 
of Jefferson county to test the questions involved growing out of the making 
of said deed of trust, that the baukruptcy court should stay further proceed- 
ings, and permit the state court to détermine ail questions affecting said deed 
of trust. This latter proposition seems entirely without merit. The court of 
baukruptcy had attained jurisdiction over the property and effects of the 
bankrupt. His property had passed Into the possession of the trustées of 
the baukruptcy court. It had been sold at public sale by the trustées, with- 
out objection on the part of creditors, and there was no other forum in which 
questions concerning it could be detormined, or through the médium of which 
the funds could be distributed and the estate settled up. The fact that the 
suit of Baker v. Porterfleld et al. havlng been comn^enced in the state court 
prior to the adjudication of Porterfleld a bankrupt in no sensé affects the 
jurisdiction of the bankruptcy court, for the law is now well settled that suits 
in the state courts begun before the adjudication in bankruptcy must be 
stayed after adjudication, though the property of the bankrupt may be in 
<mstody of the state court through a receiver, and that on adjudication the 
state court must order its receiver to turn over the property of the bank- 
rupt held by him to the trustées in bankruptcy. See Hanson v. Stephens et 
al. (Ga.) 42 S. B. 1028. AU questions relating to the estate of the bankrupt 
inust be determined in a court of bankruptcy. In re Mertens, 12 Am. Bankr. 
R. 709, 131 Fed. 515. "An action concerning the same will not be permitted 
to proceed further in the state courts." See Mueller v. Nugent, 184 U. S. 1, 
22 Sup. et. 209, 46 L. Ed. 405; Bank v. Sberman, iOl U. S. 407, 25 L. Ed. 
860. "A référée in bankruptcy lias jurisdiction in the flrst instance to dé- 
termine the questions of the validity of the olaim of a third party to a lien 
upon or an interest in property or the proceeds of property lawfully in the 
eustody of the trustée in bankruptcy." In re Kochford. 124 Fed. 182, 59 C. 
O. A. 388; In re Cobb (D. C.) 90 Fed. 821. At page 823, Judge Purnell uses 
this language : "After the adjudication in bankruptcy the bankrupt court 
takes jurisdiction of the estate and ail matters pertaining thereto, and will 
administer the same to a final settlement. Parties having or claiming an 
interest in the bankrupt estate must submit them to the bankruptcy court. 
No other court, and no person acting under process, can, without pern:iission 
of the bankruptcy court, interfère with it; and to do so ia a contempt." 
Counsel for creditors cited tfnd urged in support of their coutentiou that the 
.state court should be permitted to proceed with the cause the cases of Met- 
calf V. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122, and Pickens v. 
Roy, 187 U. S. 177, 23 Sup. Ct. 78, 47 L. Ed. 128 ; but an examination of 
thèse cases will show that proceedings therein had been commenced in the 
state courts many years prior to the passage of the bankrupt law of 1898 (Act 
July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]), and that 
the property and funds ha,d been reduced to possession and were in the eus- 
tody of the state court, and, as the cases had proceeded so far, the bank- 
ruptcy court, on the ground of comity, should not interfère ; but no case can 
be presented sustaining that position where the facts arose and the suit was 
instituted in the state court since the passage of the bankruptcy act oflSOS 
and the amendments thereto. The most récent décision of the Suprême Court 
of the United States is In re Watts and Sacks, 190 U. S. 1, 23 Sup. Ct.,718, 
47 L.. Ed. 933. In that case, at page 27, 190 TJ. S., page 724, 23 Sup. Ct.,,-47 
L. Ed. 933, Cbief Justice Fuller says: "The bankruptcy laws are paramount, 
and the juxisdietion of the fédéral court in bankruptcy, when properly in- 
volre^ in the adpiinigtration of the affairs pf insolvent persqns and corpo- 
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rations*^ fe^ ésfeeiitîfllly excluslre." It seems, therefore. that the contention 
of côiinsèl for the credltors that the state court should hâve been permltted 
to proceéd to détermine the questions Involved growlng out of the exécution 
of the deed of trust of June 11, 1902, and to admlnlster so much of the funda 
of the bànkrupt's estate as was covered by that deed of trust, Is not sus- 
tained by authority. 

As to the validity of the lien In favor of Susan B. Porterfleld, created by 
deed of trust of JUne 11, 1902. It is not denled that this lien was given for 
a fair, valuable, and adéquate considération, and no attempt is made to avoid 
it undèt any provision of the bankruptcy law bearing on the sûbject; but 
it Is éarnestly insisted that the fact of Its exécution made It a préférence 
under section 2 of chapter 74 of the Code of West Virginia of 1899, and the 
court of bankruptcy should so hold. Thls statute seems to contemplate the 
securlng of a certain class of credltors, the securing of which to the exclu- 
sion of others works a préférence. But they must be in the same class, and 
it \^îll hardly be eontended with hope of success that One vs^ho held a valid 
lien elthèr in law or equlty on the property of the debtor at the time of the 
exécution of a conveyance cOuld be said to be in the class mentioned in the 
statute. A gênerai créditer could be affected, but not a lien credltor. In 
this cause the question arlses, dld Susan E. Porterfleld hold a légal or équita- 
ble lien on the f arm of Geo. Porterfleld at the tlme of the exécution of the deed 
of trust of June 11, 1902? Her counsel insist that at that date she held an équi- 
table lien as efCectIve as though it had been executed and duly recorded prior to 
that date; based on the agreement made between her and Geo. Porterfleld 
growlng out of the loans of moneys made to him, and that the final exécu- 
tion of the deed of June 11, 1902, was but a mère carrying out of that to 
which she In equlty was entltled long before Its exécution. There Is no évi- 
dence in the record tending to show that any agreement in writing to give 
this lien was ever made. between the parties, and ail the évidence tends to 
show that it was a paroi agreement fully and fairly executed on the part of 
Susan B. Porterfleld and promised to be executed on the part of Geo. Porter- 
fleld at tlmes when she loaned him the money. The évidence shows that 
she parted with her money on the faith of and in considération of his prom- 
ises, and at a time when he was solvent. Did thèse facts constltute an équi- 
table lien In favor of Susan E. Porterfleld on the farm known as Oassills 
prlor to June 11, 1902? 

Courts of equlty look with favor on liens of this character, though created 
by paroi agreement, upon the principle of considering "that done which should 
hâve been doue." 1 Jones on Mortgages, pp. 156 and 763 ; Snyder v. Martin, 
17 W. Va. 276, 41 Am. Eep. 670; Fidellty Co. v. Shenandoah Valley R. 
Oo., 33 W. Va. 762, 11 S. E. 58 ; Flagg v. Mann, 2 Sumn. 486, Fed. Cas. 
No. 4,847; Ketchum v. St. Louis, 101 U. S. 306, 307, 25 L. Ed. 999. In 
Burdick v. Jackson, 7 Hun, 489 (N. Y. Sup. Ct.), the court held that: "A 
paroi agreement In respect to lands cannot be avoided in equlty beeause it is 
not in writing, when there bas been a part performance of it. An assignée 
in bankruptcy stands In the shoes of the bankrupt, and takes the transfer 
of the bànkrupt's estate subject to the lien on it; and a mortgage given by 
a bankrupt 18 days before the flling of the pétition, if given pursuant to a 
paroi agreement so to do 15 months before, and based upon a good considéra- 
tion, Is not a fraudulent préférence which will be adjudged vold under the 
provisions of the bankrupt act." "An agreement based upon a valuable con- 
sidération to give a mortgage will be treated In equlty as a mortgage." See 
Dean v. Andersen, 34 N. J. Eq. 496, wherein the whole subject is diseussed 
at great length and with great learnlng. Courts of bankruptcy are courts 
of equlty, and will admlnlster rights and remédies In aecordance with the 
gênerai principles of equlty which prevail in and hâve been adopted by the 
United StÔtes Circuit Courts, and though state courts and state statutes may 
hold to the contrary. The fédéral courts, in administerlng the bankrupt laws, 
will follow the gênerai principle of equlty In determining rights and remé- 
dies. This matter Is thoroughly diseussed and decided in James v. Gray, 131 
Fed. 401, 65 C. 0. A. 385. Under this décision, if Susan E. Porterfleld had a 
yalld équitable lien on the llth day of June, 1902, she was entltled to enforce 
It in the bankruptcy court when she invoked relief therein, the statutes of 
the state of West Virginia and the state décisions thereunder to the contrary. 
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But, aslde from thls, the évidence In thîs cause and the décisions supra show 
that on the llth day of June, 1902, when the deed of trust vf&s executed, that 
she held a valid équitable lien on the farm Cassilis, owned by Geo. Porterfleld, 
and that her debt secured thereby was not of the class that the giving of said 
deed of trust would affect, and thus bring her wlthln the prohibition of sec- 
tion 2, c. 74, of the Code of West Virginia of 1899, and thus create a préfér- 
ence, and an avoldance of the lien in her favor. She was clearly entitled 
to hâve the lien audited in her favor, and it is so ordered. 

In affirming the conclusions arrived at by the référée, I désire 
briefly to set forth some of the reasons that hâve actuated me in so 
doing. 

1. It is to be noted that the deed of trust in favor of Mrs. Porter- 
field was recorded less than four months before the institution of 
Baker suit in circuit court of Jefiferson county, but more than four 
months before the institution of the bankruptcy proceeding against 
her husband. It will be noted, also, that the bankruptcy proceed- 
ing was instituted within four months after the institution of Bak- 
er's suit in the state court, and that in the latter case no attempt 
was made by the state court to take actual possession of the property 
involved by the appointment of a receiver or otherwise. On the 
contrary, it appears that ail parties interested, including Baker's 
représentative and Rouss, who held the légal title to the land 
through his trustée for the security, undisputed, of his debt of $12,- 
500, hâve come into the bankruptcy case, proved their debts, and 
submitted to a sale made therein under order of the référée, where- 
by the farm was sold free and acquit from ail liens, and the fund 
arising therefrom is now entirely under the control and awaiting 
the distribution of the bankrupt court. Under thèse circumstances 
I hold that the petitioning creditors, independent of the exclusive 
character of the bankruptcy jurisdiction, cannot now rely upon the 
pendency of the case in the state court to give them the relief asked. 
to wit, the distribution of the funds according to the requirements of 
section 2, c. 74, of the Code of West Virginia of 1899 ; and this for 
two reasons: (a) Because the state court never took possession of 
the property; and (b) because the parties hâve, in effect, waived 
any rights they might hâve had in this particular, and hâve submit- 
ted to the fédéral court's jurisdiction. I base this holding upon the 
principles laid down in such cases as Southern Loan & Trust Co. 
V. Benbow (D. C.) 96 Fed. 514; Frazier v. Southern L. & T. Co., 
99 Fed. 707, 40 C. C. A. 76 ; Hagan v. Lucas, 10 Pet. 401, 9 L. Ed. 
470 ; Taylor v. Carryl, SO How. 583, 15 L. Ed. 1028 ; Freeman v. 
Howe, 24 How. 450, 16 L. Ed. 749 ; Bank v. Calhoun, 102 U. S. 
256, 26 L. Ed. 101; In re Tyler, 149 U. S. 164, 13 Sup. Ct. 785, 37 
L. Ed. 689 ; Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906, 37 
L. Ed. 867; Moran v. Sturges, 154 U. S. 256, 14 Sup. Ct. 1019, 38 
L. Ed. 981; Shields v. Coleman, 157 U. S. 168, 15 Sup. Ct. 570, 
39 L. Ed. 660 ; In re Watts, 190 U. S. 1, 23 Sup. Ct. 718, 47 L. Ed. 
933; In re Tune (D. C.) 115 Fed. 906; Louisville Trust Co. v. City 
of Cincinnati, 22 C. C. A. 334, and exhaustive note thereto of Mr. 
Black ; s. c, 76 Fed. 296 ; East Tenn. V. & G. R. Co. v. Atlanta & F. 
R. Co. (C. C.) 49 Fed. 608, 15 L. R. A. 109; The Willamette Valley, 
66 Fed. 565, 13 C. C. A. 635. The jurisdiction of the bankrupt court 
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is excljisîve, at least wben fuUy and rightfully obtained over the 
prôpiefty itself, as heldin such cases as In re Watts, supra; and ail 
statë làws for tHe administration of insolvent estâtes, and ail actions 
and proceedings under such laws, under such circumstances, are 
suspended, as held by such cases as In re Snaith (D. C.) 92 Fed. 
135; Tua v. Carrière, 117 U. S. 201, 6 Sup. Ct. 565, 29 L. Ed. 855; 
In re Bruss-Ritter Co. (D. C.) 90 Fed. 651 ; Lea v. West Ce (D. C.) 
91 Fed. 237. It would; therefore be plainly impossible to direct in 
this case a distribution of the funds in accordance with the direc- 
tions of the suspended state laws instead of in accordance with the 
clear mandatory provisions of the bankrupt act, which wilbnot suf- 
fer Mrs. Porterfîeld's préférence to be now assailed because record- 
ed more than four months prior to the filing of the pétition in bank ■ 
ruptcy. 

2. The bankrupt act in express terms sets aside ail préférences giv- 
en wîthin four months of the filing of the pétition. It goes further, 
and excludes participation by creditors who hâve wîthin that period 
received préférences by conveyance, transfer, assignment, or in- 
cumbrance, except such préférence be surrendered. It also pro- 
vides that ail levies, judgments, attachments, or other liens obtained 
through légal proceedings against an insolvent within four months 
prior to the filing of the pétition in bankruptcy shall be void. On 
the other hand, section 2, c. 74, of the West Virginia Code of 1899, 
under which Baker's suit in the state court was brought, is some- 
what contradictory inits terms. It reads in part: 

"Every transfer or charge tnade by an Insolvent debtor attemptlng to pre- 
fer any credltor of such insolvent debtor or to secure such a créditer or any 
surety or indorser for a debt to the exclusion or préjudice of any other cred- 
ltor, shall be void as to such préférence or security, but shall be taken to 
bë for the beneflt of ail creditors of such debtor, and ail the property so 
attempted to be transferred or charged shall be applied and paid pro rata 
upon ail the debts owéd by Buch debtor at the time such transfer or charge 
is made." 

It theri limite this provision by requiring suit to be brought with- 
in a year, or, if such transfer or charge be admitted to record with- 
in eight months after its exécution, then said suit must be brought 
within four months of such recordation. Such suit is to be deemed 
brought in behalf of ail creditors existing at the time of the trans- 
fer, but its benefit will not bè extended to existing creditors unless 
they corne in and agrée to contribute to costs ; but those who do so 
come in are to share pro rata with the créditer who had the trans- 
fer or charge made in bis favor, to the exclusion of subséquent cred- 
itors and existing creditors who do not join in the suit. The ques- 
tion at once arises whether this statute should be cortstrued as one 
setting aside préférences or giving préférences. It does not in fact 
set aside the original préférence given the creditor by the transfer 
or charge ; , on the contrary, by reason of the préférence having 
be.en^iveh him by thé act of the debtor, this proceeds to give cer- 
tain other creditors a bke préférence as against ail others. It may 
be fairly construed as a statute giving class préférence. See Feely 
V. Bryan (W, Va.) 47..S, F. 307,.where Brannon, J., holds the filing 
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of a claim before a commissioner is a sufRcient joinder in the suit, 
but the demand must hâve existed at the time of the transfer. If 
this construction be the correct one to be given to this statute — and 
we believe it to be so — then the suit instituted by Baker in the state 
court was one brought to secure a préférence for himself and others 
belonging to a class, as against other creditors, and, having been 
instituted within four months of the filing of the pétition in bank- 
ruptcy, must be held a void proceeding, as having given by its in- 
stitution a lien, under clause "f" of section 67 of the bankrupt act 
(30 Stat; 564 [U. S. Comp. St. 1901, p. 3450]). 

3. Both the state and bankrupt act recognize the right to make a 
transfer giving préférence for a new, and not an existing considéra- 
tion or debt, if made in goqd faith. In this case it cannot be denied 
that Mrs. Porterfield gave a new and valid considération, but did 
so in considération of the securing of an existing debt. She sur- 
rendered her contingent right of dower in and to her husband's 
farm to the extent of $13,500 of its value by signing the Rouss 
trust deed upon the express condition that her debt should be se- 
cured by a second trust deed. This considération for a convey- 
ance on her part has been held to be valid in law, and in its nature 
unassailable for fraud so far as given for équivalent to dower, be- 
cause it is the surrender of an absolute right guarantied to her ex- 
pressly by the law. Glascock v. Brandon, 35 W. Va. 84, 12 S. E. 
1102; Blanton v. Tavlor, Gilmer, 309; Harvey v. Alexander, 1 
Rand. 219, 10 Am. Dec. 519 ; Taylor v. Moore, 2 Rand. 563 ; Wm. 
& Mary Collège v. Powell, 12 Grat. 372. Under both the state and 
the bankrupt act would not Mrs. Porterfield's préférence be upheld 
to the extent of the value of this new considération ? In such event, 
under the state act she would be entitled to préférence under her 
deed to the value of her contingent dower, and then, admittedly, 
she would be further entitled to her pro rata share with the other 
existing creditors for the balance of her debt. Glascock v. Bran- 
don distinctly holds that the court, by reason of the difficulties in- 
hérent in the circumstances, will enter into no nice or exact calcula- 
tions in estimating the value of this contingent right of dower. In 
this case, as in that one, we are left wholly in the dark as to what 
this interest was worth at the time; nor are wë given any informa- 
tion as to what was the value of the préférence secured by her for 
it. This would dépend upon the amount of debts existing at the 
time that would hâve joined in Baker's suit and secured a pro rata 
distribution with her. She might, by this prorating, hâve lost 
from $1 to over $4,000; nobody knows how much or how little. 
The record is silent as to this. Again, nothing is told us as to 
Porterfield's health, habits, and reasonable expectancy of life; noth- 
ing of Mrs. Porterfield's either. On the other hand, we do know 
that Porterfield secured $12,500 in cash out of the farm, out of 
which, if he should die to-morrow, Mrs. Porterfield would lose 
to the extent of $2,651.13, for her âge is given, and the calculation 
on a présent basis is easily made. Who lias given us any informa- 
tion in this record by which we can form any estimate as to whether 
this dower right, contingent now, possibly liable to become vested 
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to-morrow, would be less, equal, or more thao the value of thîs 
préférence given in considération of its surrender? It seems to us 
peculiarly a case where we ought to follow Glascock v. Brandon, 
and enter into no spéculative calculations, but, as in that case, solve 
the doubt in favor of the wife, who has parted with a right of value, 
and virhich cannot be restored to her except by a compensation nec- 
essarily uncertain and problematical. Therefore, if I had to follow 
in this case the state law — which I hold I do not — I would under 
it uphold this préférence to Mrs. Porterfield. 

4. As to the claim for taxes it may be said, in addition to what 
Référée Butts has said, that both Baker and Porterfield were of- 
ficers of the law, acting as such under oath, and subject to its re- 
quirements and penalties touching the matter of the collection of 
thèse taxes; the one being sherifï, the other his deputy. Their du- 
ties were clear and explicit. The law commanded them each year 
on and after August Ist to collect ail taxes assessed against lands 
and Personal property; to distrain for such after November Ist if 
property of the owner could be found ; if not, within a certain period 
to return the lands delinquent, and, under distinct provisions set 
forth, sell the same for such taxes. It was the primary duty of 
Baker, as sherifï, to see that thèse légal provisions were strictly 
carried out both by himself and by his deputies. He could make 
no exceptions. Porterfield's taxes were required to be collected or 
returned in precisely the same way as every other taxpayer's — every 
year — unless paid. He has testified he did pay them, though the 
testimony may not be clear that such payments were made as sepa- 
rate and distinct ones, instead of in connection with others for 
taxes collected by him. There is no other évidence. It seems to 
me that, even without his testimony, in the absence of the tax 
receipts from. Baker's custody and their présence in Porterfield's 
custody, we must assume and conclude that Baker had suflfered 
and agreed to their being regarded as paid and satisfied by Porter- 
field either by direct and distinct payment as a single transaction 
each year or by the gênerai payments made in regard thereto and 
other taxes collected by him from time to time. That such gênerai 
payments were made is not disputed. For us to hold that thèse 
taxes were not paid to Baker, and were not regarded and understood 
as so paid, would be to hold in his interest, or that of his estate, he 
being now dead, that for the full four years of his officiai term he 
distinctly and knowingly violated the law and his oath of olfice by 
not collecting them. This I am not prepared to assume in the ab- 
sence of any proof whatever to that effect, and in the face of Porter- 
field's direct testimony to the contrary. 
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In re MARMO. 
(District Court, D. New Jersey. June 1, 1905.) 

1. Fedeeai. Courts— Habeas Corptts—Appeal—Statutes— Application. 

Aet Cong. March 3, 1891, c. 517, § 5, 26 Stat. 827 [V. S. Comp. St 1901, 
p. 549], providing that an appeal may be taken from any Circuit Court 
to the Suprême Court of the United States In any case which involves 
the construction or application of the Constitution of the United States, 
and also in any case in which the Constitution or law of the state Is 
claimed to be in contravention of the Constitution of the United States, 
Is applicable to appeals in habeas corpus proceedings. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 1012, 
1013, 1017; vol. 25, Cent. Dig. Habeas Corpus, §§ 103, 104.] 

2. Same}— Lbave to Appeal— DeniaI/— Discrétion. 

Where an application to a District Judge for a wrlt of habeas corpus 
aileged that petltioner's Imprlsonment was in violation of the fédéral 
Constitution, the court was without discrétion to refuse to allow an 
appeal to the Suprême Court from an order denying the writ, though 
it appeared that the same was without merit. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 1012, 
1013, 1017; vol. 25, Cent. Dig. Habeas Corpus, §§ 103, 104.] 

On Pétition for Allowance of Appeal from Judgment Denying; 
Writ of Habeas Corpus. 

Chauncey H. Beasley, for petitioner. 

Henry Young, Prosecutor of tlie Pleas of Essex County, N. J., 
opposed. 

LANNING, District Judge. The petitioner has been convicted in 
the court of oyer and terminer, in the county of Essex, of murder 
in the first degree, and sentenced to be hanged to-morrow, June 1, 
1905. Application has this day been made to me for a writ of habeas 
corpus, the allégation being that the trial court was not properly 
constituted and that the petitioner is now being held in confinement 
contrary to the provisions of the fourteenth amendment to the féd- 
éral Constitution. Having concluded that the pétition sets forth 
no cause of illégal confinement, I denied the writ. 

The petitioner has now presented to me a pétition of appeal, and 
requested me to allow it. Àt first I was disinclined to do so, because 
it seemed to me that I was vested with a discretionary power as to 
whether I would or would not allow the appeal. But, after such ex- 
amination of the authorities as I hâve been able to make in the hour 
or two at my command, I hâve concluded that there is such doubt 
upon the subject that I ought to allow the appeal. 

In the Lennon Case, 150 U. S. 399, 14 Sup. Ct. 126, 37 L. Ed. 1120 
(A. D. 1893), the Suprême Court said : 

"While the rlght of appeal from the judgments of Circuit Courts on habeas 
corpus directly to this court, in ail cases, is taken away by the act of Mare!) 

3. 1891, that rlght stlU exists In the cases designated in section 5 of that act." 

In Craemer v. Washington State, 168 U. S. 127, 18 Sup. Ct. 2, 42 
L. Ed. 407 (A. D. 1897), the court said: 

"Under existlng statutory provisions appeals may be taken to this court 
from final décisions of the Circuit Courts in habeas corpus In cases, among 
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others, where the appllcant for the writ Is alleged to be restraîned of Ma 
Uberty In violation of the Constitution or of some law or treaty of the 
United States, and if the restraint Is by any state court, or by or under the 
authority of any state, further proceedings cannotb& had against hlm pend- 
ing the appeal. Such being the law, it has happened in numerous instances 
that applications for the writ hâve been made, and appeals taken from re- 
fusais to grant It, qui te destitute of meritorlous grounds, and operating only 
to delay the administration of justice." 

In the Durrant Case (C. C.) 84 Fed. 318 (A. D. 1898), it appears 
that a pétition for a writ pf habeas corpus by one who had been 
convicted of murder was denied, and that the judge who denied the 
writ of habeas corpus also refused an order allowing any appeal 
from his judgment. But in the Sun Hung Case (C. C.) 24 Fed. 723, 
the right of appeal to the Suprême Court in habeas corpus cases was 
held to be absolute. Judge Sawyer in that case said : 

"Had I the discrétion I certainly should deny an appeal In this case. I 
think it is a case with which the Suprême Court should not be troubled. I 
do not think there is enough in it to Justify taking it up. Therc is no ques- 
tion of law involved. If there is no discrétion in thèse cases, every case of 
habeas corpus of this character, whichever way decided, can go to the Su- 
prême Court on appeal. Upon examînation I hâve corne to the conclusion 
that I bave no discrétion in the matter, and that the right of appeal is abso- 
lute." 

In the Jugiro Case, 44 Fed. 754, Judge Lacombe, upon a second 
application to the Circuit Court for the Southern District of New 
York for a writ of habeas corpus, said : 

"Whether this is the second or the twenty-second application, however, Is 
immaterial. Under the statutes as they stand, it seems to be left for the 
petitioner alone to détermine, not only how many times he will apply for 
the writ, and whether he will appeal from its déniai, but also how often he 
will, by such appeal, invoke the opération of section 766, Rev. St. [U. S. 
Comp. St. 1901, p. 597], which provides that until final judgment thereon 
any proceeding against his person under state authority shall be nuU and 
void." 

Since the two cases last above mentioned were decided the act 
of March 3, 1891, c. 517, 26 Stat. 826 [U. S. Comp, St. 1901, p. 547], 
creating Circuit Courts of Appeal, has been enacted. The law of 
procédure in habeas corpus proceedings was by that act to some ex- 
tent modiiied. Section 5 of that act (26 Stat. 827 [U. S. Comp. St. 
1901, p. 549]) provides that an appeal may be taken from any Cir- 
cuit Court to the Suprême Court of the United States "in any case 
that involves the construction or application of the Constitution of 
the United States," and also "in any case in which the Constitution 
or law of a state is claimed to be in contravention of the Constitu- 
tion of the United States." This provision of the act of 1891 is ap- 
plicable to appeals in habeas corpus proceedings. In the Storti 
Case, 109 Fed. 809 (A. D. 1901), the Circuit Court for the District of 
Massachusetts refused a writ oÎE habeas corpus, and also refused an 
order allowing an appeal, the court saying : 

"Counsel may file their pétition for appeal, which we will deny, because 
we coiisider the appeal frivoloUs. We will follow the Circuit Court for the 
Ninth Circuit in Durrant's Case, 84 Fed, 817, 322. We agrée that we would 
better deny the appeal now, because that gives counsel an opportunity to 
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seasonably reach thè Suprême Court or some justice thereof, or to file a péti- 
tion in tlie State courts for a writ of habeas corpus." 

A note added to the case states that an order allowing an appeal 
was subsequently signed by Mr. Justice Gray. When the case was 
considered by the Suprême Court, 183 U. S. 141, 22 Sup. Ct. ?3, 46 
L. Ed. 120, Mr. Justice Brewer said : 

"The grounds set forth in this pétition for a discharge by the fédéral court 
of the petitioner from the custody of the vvarden are wholly without founda- 
tion, and the case is another of the numorous Instances in which, as said by 
îlr. Chief Justice Boulier in Craemer v. Washington State, 168 U. S. 124, 128, 
18 Sup. Ct. 2, 42 L. Ed. 407, 'applications for the. writ hâve been made, and 
appeals taken from refusais to grant it, quite destitute of meritorious srounds, 
and operating only to> delay the administration of justice.' " 

And in Dimmick v. Tompkins, 194 U. S. 546, 24 Sup. Ct, 781, 43 
L. Ed. 1110 (A. D. 1903), Mr. Justice Peckham said: 

"The appeal directly to this court from the décision of the Circuit Court 
denying the writ of habeas corpus was proper under the averments eon- 
tained in the pétition that the imprisonmënt of the ai)pellant was in violation 
of the fédéral Constitution." 

Inasmuch as the time fixed for the exécution of the petitioner in 
the case now before me will hâve arrived within the next 24 hours, 
and before application for a writ of habeas corpus can be made to 
a Justice of the Suprême Court, and inasmuch as the Suprême Court 
has not intimated in any of the cases before it that a Circuit Judge 
has the right to refuse to allow an appeal from a judgment denying 
a writ of habeas corpus, and inasmuch as the inferior fédéral courts 
are divided on the question, I deem it my duty to allow an appeal 
in this case, notwithstanding the fact that I consider this to be an- 
other case "quite destitute of meritorious grounds and operating 
onjy to delay the administration of justice." 
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(Circuit Court, N. D. Illinois, E. D. June 1, 1905.) 

No. 27,261. 

Fedebai, Courts— Jukisdiction—Dismissai, of But. 

Under Judiciary Act March 3, 1875, c. 137, § 5, 18 Stat. 472 [TT. S. 
Comp. St. 1901, p. 511], declarlng that if in any suit conimenced in the 
Circuit Court it shall appear to the court's satisfaction at any tlme after 
the suit has been brought that It does not really and substantially involve 
a dispute within the court's jurlsdlction, the court shall proceed no fur- 
ther, but shall dismiss the suit, It is the duty of the court to stop the 
proceedings and dIsmiss a bill, either on objection or on Its own motion, 
whenever and In whatever way it appears that jurlsdlction is lacking. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 897, 
898.] 

S AME. 

Where a bill In the fédéral courts to enjoin the business of buylng and 
sellingnontransf érable railroad tickets alleged that the value of the 
business sought to be protected amounted to $5,000, exclusive of interest 
and costs, such averment would be treated as prima facle true for tbe 
purpose of sustaining the court's jurisdiction, notwithstanding an alléga- 
tion In the answer that the amount in controversy was less tban $2,000, 
until défendant had sustained the burden of affirmatively sbowlng that 
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the requistte Jurisdlctlonal amoiint was wanting during the progress of 
the case. 

3. Same— Equitt Pleading— Demubeer. 

A demurrer to a plea or answer In equlty Is Improper. 

4. Same— Exceptions. 

An exception to an answer to a blll In equlty for Insufflcîency only 
raises the questions whether a sufflclent dlseovery bas been made by the 
défendant, whether the averments bave been fully answered, and whether 
the averments excepted to are scandalous and hnpertlnent, but not wheth- 
er they are sufflclent In point of law. 

5. Same— INJUNCTION— Ticket Brokers— Béfbnse. 

Allégations in an answer to a blll to restraln the business of buylng 
and selling nontransferable railroad tickets that eomplainant was a com- 
mon carrier, bound to transfer every person at the same rate, and that 
nontransferable conditions, etc., were void ; that eomplainant had been 
aware for years of the practice of ticket brokers to buy and sell such 
tickets ; that it had furnished tickets to them for sale ; and other f aets 
tending ;to show>a waiver of such nontransferable provisions and lâches 
In the enforcement thereof — were matters admissible under the Issues 
raised by the blll, and were therefore not subject to exceptions. 

6. Same— Trusts— Interstate Commerce Act— Shebman Act— Violation. 

In a suit by a railroad eompany to restraln a ticket broker from buying 
and selling nontransferable railroad tickets, an allégation in the answer 
that eomplainant was a member of a joint passenger association com- 
posed of various competing railroad Unes, made for the purpose of pre- 
venting compétition In violation of the Interstate commerce and Sherman 
acts, and that the alleged nontransferable conditions on such tickets were 
unlform, and Invalld under such acts, was not withln the issues presented 
by the blll, and was therefore subject to exception; the lllegality of the 
combinatlon belng a matter whlcli could only be taken advantage of in 
a direct proceeding. 

Geo. Willard and F. R. Babcock, for eomplainant. 
Moses, Rosenthal & Kennedy (Moritz Rosenthal, of coiinsel), 
for défendants. 

KOHLSAAT, Circuit Judge. This suit is one of 17 similar 
suits brought.by various railroads against the ticket brokers or 
ticket scalpers of the city of Chicago to enjoin the said défendants, 
their agents, etc., from buying, selling, dealing in, or in any way 
using, or procuring persons ôther than the original purcliasers to 
use, nontransferable tickets, or portions thereof, issued by the said 
railroad companies. Certain of the défendants hâve answered the 
bill. The substantial portions of the bill and answer, so far as 
they are pertinent to the inquiry now before the court, will herein- 
after be set out. Exceptions hâve been filed by eomplainant to 
certain paragraphs of the answer, and the cause has corne on for 
hearing on thèse exceptions. 

Before taking up the matter of the exceptions, however, it is 
necessary to consider the question of the jurisdiction of the court, 
a point raised by défendants at this time, and it is urged upon the 
court that the requisite jurisdictional amount is wanting. The 
bill avers that the amount involved — that is to say, the value of the 
business sought to be protected — amounts to the sum of $5,000, 
exclusive of interest and costs. The answer charges that the 
amount in controversy is less than $2,000, and therefore not suf- 
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ficient to confer jurisdiction. Counsel for défendants now insists 
that, inasmuch as it cannot be determined clearly from the bill 
what amount is in controversy, proceedings must stop, and the 
court cannot consider the case further until complainant, by more 
apt averments in its bill, puts the question of the jurisdiction of 
the court beyond doubt. And as a basis for this contention counsel 
points eut the fifth section of the judiciary act of March 3, 1875, 
c. 137, 18 Stat. 473. [U. S. Comp. St. 1901, p. 511], the material part 
of which is as follows: 

"If in any suit commenced in the Circuit Court * * * it sliall appear 
to the satisfaction of said Circuit Court at any tlme after sueh suit has 
been brought * • * that sueh suit does not really and substantlally in- 
volve a dispute or controversy properly within the jurisdiction of said Circuit 
Court, the said Circuit Court shall proceed no further therein, but shall dis- 
miss the suit." 

Prior tp the act of March 3, 1875, the question of jurisdiction, if 
apt averments appeared in the pleadings, could be raised only by a 
plea in abatement, and a plea to the merits was a waiver of the 
plea in abatement. Farmington v. Pillsbury, 114 U. S. 138, 5 Sup. 
Ct. 807, 29 L. Ed. 114. The harshness of this rule, which was held 
to prevent the court, in the absence of sueh plea, from taking no- 
tice of colorable transactions made to give the court jurisdiction, 
was modified by said act of 1875. This act was held to change the 
rule so far as to allow the court at any time, even without plea or 
motion, to stop proceedings, and dismiss the suit, whenever a fraud 
on its jurisdiction was established. Williams v. Nottawa, 104 U. S. 
209, 26 L. Ed. 719 ; Hartog v. Memory, 116 U. S. 588, 6 Sup. Ct. 
521, 29 L. Ed. 725. Later in the case of Morris v. Gilmer, 129 
U. S. 326, 9 Sup. Ct. 292, 32 L. Ed. 690, Mr. Justice Harlan, in 
speaking of this want of jurisdiction, says : 

"And the statute does not prescrlbe any particular mode in v?hich sueh 
faet may be brought to the attention of the court. It may be doné by afia- 
■davits, or the dépositions taken in the cause may be used for that purpose." 

And still later, in the case of Anderson v. Watts, 138 U. S. 701, 
11 Sup. Ct. 449, 34 L. Ed. 1078, the court holds that objection to the 
jurisdiction may be availed of in the answer. It seems, therefore, 
that whenever and in whatever way it appears that the jurisdiction 
of the Circuit Court is lacking, it then becomes the duty of the 
court under the statute to stop proceedings and dismiss the bill. 
Before, however, the court takes sueh a step, a légal certainty of 
the want of jurisdiction must arise from the facts as they are made 
to appear on the record. Barry v. Edmunds, 116 U. S. 550, 6 Sup. 
Ct. 501, 29 L. Ed. 729. That sueh a certainty as the law requires 
rarely can be had from an inspection of the pleadings is manifest. 
The allégation of jurisdictional facts is prima facie true, and the 
burden of the affirmative averment in a plea in abatement of facts 
showing sueh want of jurisdiction is upon the party making sueh 
averment. Adams v. Shirk (C. C. A. 7th Cir.) 117 Fed. 801, 55 C. C. 
A. 25. And it has been held by the Court of Appeals for the Sixth 
Circuit, in the case of Butchers' & Drovers' Stock Yards Co. v. 
Louisville & N. R. Co., 67 Fed. 35, 14 C. C. A. 290, that where the 
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bill iâlîeéëà'damages în ej^cess of $3,000, which allégation is denied 
b^.'thé ànswer, and' né prbpf as to that fact is offered, the court will 
not dîèïn'iss the bill for want of jurisdiction. As said by the court 
in t'hè case of Adams v. Shirk, supra, the office of the plea there filed, 
arid of thé allégation in the answer now being considered, is but 
a motion or suggestion to the court to protect itself from imposition. 
At this tîme it is impossible to détermine the amount in contro- 
versy, or tb find facts upôn which can be based a légal conclusion 
that the requisite jurisdictional amount is wanting. If at any time, 
when thé proèfs are iii, or in the progress of the case, it appears af- 
firmatiyely fro.m the, record that the allégations of the bill are false, 
and, that; the court bas ript jurisidiction, the court will, of its own 
motion, dismiss the suit/ .The motion of défendants to dismiss 
the suit for want of jurisdiction will be denied at this time. 

Passing now to the exceptions to cei]tain parts and paragraphs 
of the answer, it.must first be inquired as to the scope and purpose 
of an exception in equity pleading and the proper praçtice to be ob- 
seryed in relation thereto. A demurrer to a plea or answer is un- 
known in equity practice. Daniell's Chancery Pleading, p. 542; 
Grether V. Wright,, rs Fed. 74,2, 23 C.C. A. 498, and cases therein 
cite,d. If the sufficiency of an answer as a défense is to be tested, 
the case may bç set down for hearing on bill and answer. Grether 
v„ Wright, ;Siipra;,Walk:er v. Jack, 88 Fed. 576, 31 C. C. A. 462. 
An exception to an answer for insufficiency raises, therefore, not 
the question of fthe sufficiency of the answer in point oflaw, but 
the question as to Avhether a sufficient discovery has been made by 
thc; défendant, or the averments fully answered. If such complète 
answer has been made, exception to new matter therein will not 
lie for insufficiency. Exceptions to an answer will also lie for 
scajndalous or impertinent matter contained therein. Daniell's 
Chancery Pleading, p. 759, note; Barrett v. Twin City Power Co. 
(C. C.) 111 Fed. 45. But not for new matter setting up an affirm- 
ative défense to the bill. Adams v. Bridgewater Iron Co. (C. C.) 
6 Fed. 179. Impertinent matter has been defined by Jùdge Simon- 
ton in the case pf Barrett v. Twin City Power Co., supra, as new 
matter in an answer which is irreleyant and forrriS no sufficient 
g;ço,und for défense. "The best rulé," says Kent, "to ascertain 
whether the niatter in an an'swer be impertinent, is to see whether 
the subject of the allégation could be; put in issue or be given in 
évidence, betwfien the parties." The rule, then, seems to be that 
as to such matters in an answer as are irrelevant to the issues 
made, and which raise collatéral questions not proper to be put in 
évidence between the parties, an exception for impertinence will 
%} but that those matters which, save. for the légal insufficiency, 
wouldbe a défense to the bill,^^re not open to attack by such excep- 
tion. Applying the rule to the exceptions in thç case at bar which 
arie three in number, I.will take them up in the order in which they 
are made. , 

1. The first exception is,to paragraphs 7 and 8 of the answer. 
Paragraph 7, in substance, allèges that complainant is a common 
carrier, charged with the dûty oï carfying at the same rate to and 
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from tjbfs ç^pte points ,each and every persQn'who desjrea to berpo 
transporteiiij and that any limitation provided in therailroad; ticket 
to the effect that it is nontransferable, and ail conditions restrain- 
ing the use of s^id ticket by any other than the original purchaser, 
are beyond the power of said complainant to impose; that they 
are without considération and void; that after the sale of such 
ticket by the original purchaser thereof said complainant was bound 
to transport; the person to whom it might be transferred, subject 
only to reasonable rules as to safety and comfort. Paragraph 8 
allèges that such tickets are property, and transférable by the 
owner or holder, and that any provision to the eflfçct that the 
unused portion of such ticket should become forfeited if used by any 
person other than the briginar purchaser, etc., is void. The ex- 
ception, if sustained, must be on the ground that theforegoing para- 
graphs are impertinent. But thèse portions of the answer set up 
matter clearly within thé issues raised by the bill, and are therefore 
not impertinent. The suffîciency of the défense as a matter of law 
cannot be considered in this way. The exception is iiot well 
taken. 

2. The second exception is to the ninth, tenth, and eleventh para- 
graphe of the answer. Thèse three paragraphs charge that com- 
plainant is a member of a passenger association, formed of Con- 
necting and competing Unes, and that complainant and the other 
members of said association hâve unlawfuUy combined, and still 
combine and conspire, together to.irestrain trade and commerce, and 
to monopolize the same by fixing and maintaining noncompetitive 
ratés ; that the tickets set out in the bill of complaint are uniform 
in terms and conditions as a resuit of such unlawful agreement, 
contrary to the Shermah act and Interstate commerce act; that the 
bills herein are filed as a further resuit of such illégal agreement, 
to prevent défendants from continuing in business, and to deprive 
them of the right to follow a lawful occupation. The averments of 
thèse matters are elaborate, and are but briefly stated above to 
indicate the character thereof. Is this a matter of défense admissi- 
ble unden the issues raised by the bill? I think not. Counsel for 
respondents has endeavored to distinguish this case from the case of 
Connolly v. Union Sewer Pipe Co., 184 U. S. 540, 23 Sup. Ct. 431, 
46 L. Ed. 679, but I am of the opinion that there is no différence 
in principle between the cases, and that the rule announced by the 
court in that case is controlling in the case at bar. The bill, if it 
can be sustained- — and upon that point I express no opinion, for 
the case is not before the court on the merits— must be sustained 
on the ground of the right of complainant to équitable relief against 
unwarranted interférence by respondents with contracts between 
the said complainant company and its passengers who hâve as- 
sumed certain obligations with respect to the use of tickets, and 
which said obligations hâve been violated, said respondents, 
through their acts, having made possible and assisted in such viola- 
tions. Assuming, as is set forth in the answer, that a ticket is is- 
sued as a resuit of such an agreement between the varions members 
of a rail way association, I do not understand that it is any défense 



^G8 188 FEDBBÂL BË^OBTEB. 

fb ah action fôr the breach of the contract evidênçed by the ticket 
■that the râilfoâd cOmpany that issued it is a member of an unlaw- 
fùl combination that is engaged in dictating in what form and for 
•what price the tickets should be issued. The unlawful combination, 
if it exists, can be reached under the provisions of the statutes 
which make suôh a combination illégal; but only by a direct pro- 
ceéding. A suit to redress or prevent violation of the ticket con- 
tracta is, as said by the court in the Connolly Case, "in no légal sensé 
dependent'upon'Or affected by the alleged illegality of the trust or 
combination, because the illegality, if any, is entirely collatéral to 
the transaction in question, and the court is not called upon in this 
action to enfôrce any contract tainted with illegality, or contrary to 
public policy." And the Court of Appeals for this circuit, in the 
case of Dennehy v. McNulta, 86 Fed. 827, 30 C. C. A. 422, 41 L. R. A. 
609, said, "Nor can such fact [that a corporation may constitute 
an unjust monopoly] bè invoked collaterally to affect in any man- 
ner its independent cdntract obligations or rights." It seems to 
me clear, therefore, that if complainant would hâve a cause of action 
against respondents to restrain the interférence by them with non- 
transf érable tickets issued under spécial agreement with the pur- 
chasers thereof, that such right can in no way be affected or ques- 
tioned in this proceeding by the fact that complainant is a member 
of an association which may unlawfuUy be formed for the purpose 
of determining under what terms its members shall issue such 
tickets. See, also, Strait v. Nati. Harrow Co. (C. C.) 61 Fed. 819. 
The second exception must therefore be sustained. 

3. The third exception is taken to paragraphs 12 and 13 of the 
answer. Paragraph 12 charges that the railroad companies and 
complainant hâve been avvare for years of the practices of the ticket 
brokers as to the sale of said tickets ; that they hâve requested re- 
spondents to sell such tickets, and hâve furnished the tickets to 
them for sale; and sets up further facts tending to show a waiver 
on the part of the railroad company of the right to insist upon a 
performance of the terms of the ticket contracts. Paragraph 13 
charges facts as tending to show that complainant and other rail- 
road conipanies hâve been guilty of lâches. The reasons stated on 
the first exception to the answer above are applicable hère. Both 
paragraphs contain matter of appropriate defenèe in equity to the 
bill. The exception is not well taken. 

The first and third exceptions are therefore overruled, and the 
second exception sustained for the reason that the matter con- 
tained in the ninth, tenth, and eleveuth paragraphs of the answer 
is impertinent. 
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GLUCOSE REFINING CO. v. CITY OF CHICAGO et al. 

(Circuit Court, N. D. Illinois, E. D. May 23, 1905.) 

No. 27,599. 

1. Mtjnicipal Cokpoeations— City Ordinances— Invaliditt— Jurisdiction. 

In a suit to enjoin ttie enforcement of city ordinances, fédéral jurlsdic- 
tion cannot be predicated on an allégation that in passlng tlie ordinances 
the City exceeded its charter powers; sucli question being one for the 
détermination of the state courts. 

[Ed. Note. — For cases In point, see vol. 13, Cent. Dig. Courts, § 897.] 

2. Same— Amount in Controvebsy. 

Where, in a suit in a fédéral court to enjoin the enforcement of a mu- 
nicipal smoke ordinance, complainant alleged that it was a foreign cor- 
poration, and that the amount involved was largely in excess of $2,000, 
exclusive of Interests and costs, the bill sufflclently showed jurisdiction 
of the fédéral courts. 

[Ed. Note. — Jurisdiction of Circuit Courts as determined by the amount 
In controversy, see notes to Auer v. Lombard, 19 C. 0. A. 75 ; Tennent- 
Stribling Shoe Co. v. Roper, 36 C. C. A. 459.] 

3. Same— Equitable Jukisoiction— Multiplicity or Suits. 

Where a bill to enjoin enforcement of an alleged illégal municipal 
smoke ordinance, providing a fine for each separate violation, alleged 
that it was flled on behalf of complainant and ail others similarly sit- 
uated, and charged that not only was complainant harassed by a multi- 
pliclty of suits, but that more suits were threatened by défendant city 
for violation of the ordinance ; that there were a large number of man- 
ufacturlng plants in the city of Chicago similarly situated with com- 
plainant, and similarly aflfected; that the ordinance was vold, and that 
a compllance therewith would work irréparable Injury aud loss of prop- 
erty — a cause of action for équitable relief was presented ; and thls 
though a decree restralning further prosecutions under the ordinance 
would Incidentally interfère with criminal proeeedings in the state courts. 

4. Same— Peocebdinqs in State Courts— Injunction. 

Rev. St. U. S. I 720 [U. S. Comp. St. 1901, p. 581], providing that féd- 
éral courts shall not enjoin proeeedings in state courts, does not limit 
thé power of the fédéral court to restrain pattles of whom it has juris- 
diction from instituting proeeedings in any court. 

[Ed. Note.— Fédéral courts enjoining proeeedings in state courts, see 
notes to Garner v. Second Nat. Bank, 16 C. 0. A. 90: Central Trust Co. 
V. Grantham, 27 C. C. A. 575 ; Copeland v. Bruning, 03 C. C. A. 437.] 

5. Same— Nuisance— Power to Deoi.are. 

Rev. St. m. art. 5, c. 24, par. 75 (Hurd's Rev. St. 1903, p. 294), providing 
that a city council in cities shall hâve the power to déclare what shall 
be a nuisance, to abate the same, and to impose fines on parties who may 
ereate, continue, or suffer a nuisance to exist, authorlzed the Chicago 
city council to pass Ordinance March 23, 1903, § 10, declaring the émis- 
sion ôf dense smoke from the stack of any beat, locomotive, or chimney 
anywhere within the city, with certain exceptions, to be a public nui- 
sance. 

6. Same— Unifoem Opération. 

Chicago City Ordinance March 23, 1903, § 10, déclares the émission of 
dense smoke a public nuisance, and prohlbits such émission for more than 
three minutes, or, in case fire boxes are being cleaned or new fires started, 
for six minutes, in any hour of the day or night, but déclares that no 
prosecution shall be had against plants installed prier to the passage of 
the ordinance until the expiration of a year. In order to permit the owner 
to rebuild or re-equip the same, provided lie commences his plans to do 
Bo at once. Held, that such ordinance was not unconstitutional, in that 
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It dld not operate equally on a manufacturer malntalnlng a chlmney serr- 
Ing oi^ly ope ^re box,, and on com,plalnant, who œaintained, twf» chimneys, 
one sèrving 16 flre boxes, and the other 7; It not appearing that complaln- 
ant, by some alterafions in its plant, coiild not coniply wj^â» t^^e ordinance. 

Kretzinger, Gallagher, Rooney & Rogers, for complainant. 
Howard S. Taylor, for défendants. ;. 

KOHLSAAT, Circuit Judge. Prier to March 23, 1903, com- 
plainant was the owtier of the sugar refining plant in question, 
situated in the city of Chicago. On that date thé city passed an 
ordinance, section 10 of which, so far as it is pertinent lierein, reads 
as follows: 

"The émission of dense smoke froro the smokestack of any boat or loco- 
motive, or from any chimney anywhere within the city, shall be deemed 
and Is hereby declared to be, a public nuisance, but no prosecrition for the 
émission of dense smoke shall be commeneed, unless within ten days prior 
thereto at least three notices shall hâve been mailed to the offender that 
dense smoke has been seen emitted from his premlses. The owner or owners, 
lessee, agent, or manager of any boat or locomotive, and the proprietor, les- 
see or agent of any building, factory, mill, works, or other establishment 
havlng smokestficks or chimneys, vrho shall permit or allpw dense smoke 
to issue or to be emitted, from the smokestack of any such boat or locomotive, 
or the chlmney of any buildings, factory, mill, works, or other establishment 
havlng smokestacks or chimneys within the corporate limits to exceed three 
minutes (excepting In cases where the flre box is being cleaned out or new 
fire built therein, in which case tlie lirait shall be six minutes) in any hour 
of the day or nlght, shall be deemed and held guilty of creatlng a nuisance, 
and shall for every such offense be flned a sum of not less than ten dollars 
($10) nor more than one àundred dollars ($100). * * *; Provided,' that no 
prosecution under this ordinance shall be commeneed against the owner, or 
owners, lessee, agent or manager of any boat, locomotive, or, the proprietor, 
lessee or agent of any building, factory, mill, works or other establishment 
havlng smoke stacks or chimneys, the plant of which shall hâve been in- 
stalled prior to the passage of this ordinance, until the expiration of one 
year af ter the passage of this ordinance, within which to rebuild and re- 
equlp the same in accordancç with the provisions of this ordinance: provided 
f urther, that no such owner, owners, lessee, agent or manager shall toe en- 
titled to sald one year unless he shall at once commence his plans for the 
rebuilding and re-equipplng of such plant and shall proceed with such work 
to the satisfaction of the board upon inspection at Intervais of three months 
during said period of one year." 

For violation of this ordinance, the city proceeded to prosecute 
.complainant, and has already instituted 18 suits» and threatens to 
bring further suits. The bill is filed by complainant, for itself and 
on behalf of ail persons and corporations similarly situated, to 
enjoin the further institution of suits, on the gtound that the or- 
dinance is obnoxious to the fédéral Constitution, and otherwise 
invalid. 

The cause is now before the court on a motion for a preliminary 
injunction, based upon the bill of complaint, duly verified, ànd 
the affidavit of Colville, its master mechanic. The défendants pré- 
sent no défense papers. The niatter therefore cornes up upon the 
allégations of the bill and afHdavit alonè, which, in so far as they 
are proper to be considered as matters of fact, must for the purposes 
, of this hearing be taken as admitted. From theSe it appears, that 
complainant is a corporation of New Jersey^^and that theamount in- 
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volved îs largely in excess of $3,000, exclusive of interest and costs. 
Thèse facts alone sufficiently show jurisdiction in this court. No 
jurisdiction in the fédéral courts can be predicated upon complain- 
ant's allégation charging that in passing the ordinance in question 
the city of Chicago exceeded its charter powers. Where it ap- 
pears from plaintiff's pleadings that such power was wanting in 
the city, the question becomes one for the state courts to détermine. 
Barney v. City of New York, 193 U. S. 430, 24 Sup. Ct. 502, 48 L. 
Ed. 737 ; Arrowsmith v. Harmoning, 118 U. S. 194, 6 Sup. Ct. 1023, 
30 L. Ed. 243 ; Virginia v. Rives, 100 U. S. 313, 25 L. Ed. 667. 

It is insisted by défendants that the bill discloses no case for 
jurisdiction iïi equity. In City of Chicago v. Collins, 175 111. 445, 
"ôl N. E. 907, 49 h. R. A. 408, 67 Am. St. Rep. 224, it is held that the 
enforcement of a void ordinance may be enjoined to prevent a 
multiplicity of suits, at the instance of any person whose interests 
are impaired by it, where there exists a right afifecting many per- 
sons. The bill allèges that not only is complainant harassed by a 
multiplicity of suits, but that more are threatened by défendants; 
that there are a large number of manufacturing plants in the city 
of Chicago similarly situated with complainant; and that it files 
the bill in its own behalf, and in behalf of ail other persons and 
corporations in like situation, thereby bringing the case within the 
rule in Chicago v. Collins aforesaid, and the authorities therein 
cited. The rule laid down in that case is approved in Foyer v. Vil- 
lage of Des Plaines, 123 111. 111, 13 N. E. 819, 5 Am. St. Rep. 494. 
In Cicero Lumber Co. v. Town of Cicero, 176 111. 9, 51 N. E. 758, 
43 L. R. A. 696, 68 Am. St. Rep. 155, the court says, "But it is 
well settled that there are two exceptions to the rule that courts of 
equity will not interfère to restrain trespasses, whether committed 
under form of law or otherwise." Thèse exceptions are (1) to pre- 
vent irréparable injury ; (2) to prevent a" multiplicity of suits. In 
Third Ave. R. Co. v. Mayer, 54 N. Y. 161, the court holds that the 
imminence of innumerable suits in a justice court, where there is 
no right of consolidation, as in a court of record, justifies the inter- 
férence of equity. In Brewing Co. v. Superior, 93 N. W. 1120, the 
Suprême Court of Wisconsin lays down the rule that equity may 
enjoin prosecùtions for misdemeanors or violations pf municipal 
ordinances "where they are resorted to or threatened as a means 
of preveiiting the enjoyment of property rights, and there is no 
other way of adequately remedying the mischief." The allégations 
of the bill at bar bring the case fairly within this principle of law. 
Jurisdiction of a court of equity is further sustained by the following : 
Mayor, etc., of- Baltimore v. Radecke, 49 Md. 217, 33 Am. Rep. 239. 
If the allégations of the bill are to be sustained, it is évident that 
the remedy at law is not "as practical and efficient to the ends of 
justice and its prompt administration as the remedy in equity," 
to quote the language of the Suprême Court in Boyce v. Grundy, 
3 Pet. 210, 7 L. Ed. 655. Hère not only may the multiplicity of 
suits be avoided, but the validity of the ordinance may be settled 
once for ail. The bill also charges that to comply with the ordi- 
nance would work irréparable injury. If the ordinance be void. 
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thJs ground, aiso, would warrant the interposition of equîty. Walla 
Walla V. Walla Walla Water Co., 172 U. S. 13, 19 Sup. Ct. 77, 43 L. 
Ed. 341; Springhead Spinning Co. v. Riley, L. R. 6 Eq. 558. Even 
though the decree of a court of equity might operate incidentally to 
restrain criminal proceedings, yet, where the threatened proceed- 
ings will work irréparable injury and loss of property, jurisdiction 
in equity will be sustained. Manhattan Iron Works v. Erench, 12 
Abb. N. C. 446; Quint v. Board, etc., 64 Miss. 483, 4 South. 548; 
Atlanta v. Gâte City Light Co., 71 Ga. 106 ; Georgia R. Co. v. City 
of Atlanta (Ga.) 45 S. E. 256 ; Port of Mobile v. R. Co., 84 Ala. 115, 
4 South. 106, 5 Am. St. Rep. 342. There are cases holding suits 
for breach of such an ordinance to be civil proceedings — as, for 
instance, Graubner v. Jacksonville, 50 111. 87 ; Oshkosh v. Schwartz 
(Wis.) 13 N. W. 552. 

Some question is made as to the right of the fédéral court to 
grant the relief asked for, by reason of the provisions of section 
720 of the Revised Statutes of the United States [U. S. Comp. St. 
1901, p. 581]. While this court will not attempt to restrain the 
State court in a pending proceeding, the statutemay not be con- 
strued to limit the power of the fédéral court to- restrain parties 
from instituting proceedings in any court. Texas Ry. Co. v. Kute- 
man, 54 Fed. 547, 4 C. C. A. 503. As to suits not yet begun, this 
court has prior jurisdiction to the state court, and for that reason, 
also, the rule does not apply. French v. Hay, 22 Wall. 253, 22 L. 
Ed. 857; Sharon v. Terry et al. (C. C.) 36 Fed. 337, 1 L. R. A. 572; 
State of Louisiana v. La Garde et al. (C. C.) 60 Fed. 186. It there- 
fore seems clear that the court has jurisdiction for the purposes of 
this hearing. 

The ordinance déclares the issuançe of dense smoke within cer- 
tain , Ijmits for the period named therein to be a nuisance per se, 
and requires no proof of the actual efïect of such smoke. This, the 
bill charges, the city council has no power to do, since smoke was 
not held to be a nuisance at the common law, and may or may not 
be a nuisance in fact. In the absence of statutory provisions the 
municipality would be without power so to déclare it. Lake View 
V. Letz, 44 m. 81 ; St. Eouis v. Heitzberg Brwg. Go., 141 Mo. 375, 
42 S. W. 954, 39 L. R. A. 551, 64 Am. St. Rep. 516; Dillon on 
Municipal Corp. (4th Ed.) §§ 95, 374; Am- & Eng. Enc. of 
Law, vol. 21, p. 270. Paragraph 75 of article 5, § 1, of chapter 
24 of the Revised Statutes of Illinois (Hurds' Rev. St. 1903, p. 294), 
provides that the city council in cities shall hâve the power "to 
déclare what shall be a nuisance and to abate the same and to im- 
pose fines upon parties who may create, continue or sufifer nuisances 
to exist" Under this provision of the charter the ordinance afore- 
said was passed. With regard to the efïect of this class of legisla- , 
tion, Dillon, in his work on Municipal Corporations (4th Ed.) § 
308, says : "It is compétent for the Législature to delegate to 
municipal corporations the power to make by-laws and ordinances 
with appropriate sanctions, which, when authorized, hâve the force, 
in favor of the municipality and against persons bound thereby, 
of laws passed by the Législature." In Mason v. Shawneetown, 77 
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m. 537, the court holds that such an ordinance "cannot be regarded 
otherwise than a law of and within the incorporation." At page 
740 of volume 21 (2d Ed.) Am. & Eng. Enc. of Law, it is said, 
"In so far as the Législature may déclare nuisances, a municipality 
may be empowered by ordinance to déclare things or acts nuisances, 
though they might not be such in the absence of such ordinance," 
subject to the cognizance of the courts as to reasonableness. To 
the same eiïect is Laugel v. Bushnell, 197 111. 26, 63 N. E. 1086, 
68 L. R. A. 266. In this case the court proceeds to classify nui- 
sances, and says: 

"(3) Those whlch in their nature may be nuisances, but as to which there 
may be honest différences of opinion in impartial minds. The power granted 
by the statute to the governing bodies of municipal corporations to déclare 
what shall be nuisances, and abate the same, etc., authorizes such bodies 
to conclusively denounce those things falling within the first and thlrd of 
thèse classes to be nuisances." 

In a case involving an ordinance declaring a slaughterhouse to 
be a nuisance under the foregoing clause of its charter, the Suprême 
Court of Illinois, in Harmison v. Lewiston, 153 111. 313, 38 N. E. 
628, 46 Am. St. Rep. 893, says : 

"By vlrtue of the statute above quoted, and in the light of the interpréta- 
tions placed upon it by thèse décisions, we think power was eonferred upon 
appellee to adopt the ordinance in question." 

In section 379 of Dillon's work aforesaid, it is said : 

"Much must necessarily be left to the discrétion of the municipal authorlties, 
and their acts will not be judieially interfered with unless they are mani- 
festly unreasonable and oppressive, or unwarrantably invade private rights, 
or clearly transcend the powers granted them." 

"But in doubtful cases," says the Suprême Court of Illinois in 
the case of N. Chicago City Ry. Co. v. Lake View, 105 III. 212, 44 
Am. Rep. 788, "where a thing may or may not be a nuisance, de- 
pending upon a variety of circumstances, requiring judgment and 
discrétion on the part of the town authorities in exercising their 
législative functions, under a gênerai délégation of power like the 
one we are considering [declaring the running of steam cars upon 
the streets to be a nuisance] , their action under such circumstances 
would be conclusive." This gênerai rule is also recognized in Rob- 
erts V. Ogle, 30 111. 459, 83 Am. Dec. 201 ; Baumgartner v. Hasty, 
100 Ind. 575, 50 Am. Rep. 830 ; State v. Heidenhain, 42 La. Ann. 
483, 7 South. 621 ; Walker v. Jameson, 140 Ind. 598, 37 N. E. 402, 
39 N. E. 869, 28 L. R. A. 679, 683, 49 Am. St. Rep. 223; Monroe v. 
Gerspach, 33 La. Ann. 1011 ; Gundling v. Chicago, 176 111. 349, 52 
N. E. 44, 48 L. R. A. 230; Cincinnati v. Miller, 11 Ohio Dec. 788; 
People v. Détroit White Lead Works, 82 Mich. 472, 46 N. W. 
735, 9 L. R. A. 723 ; People v. Lewis, 86 Mich. 276, 49 N. W. 140. 
The case of St. Paul v. Gilfallin, 36 Minn. 298, 31 N. W. 49, 
quoted by défendants, is in fact an authority for the complainant 
herein. It holds that, in the absence of such législative authority 
as that under which the ordinance hère involved was enacted, the 
city of St. Paul had no power to déclare dense smoke to be a nui- 
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sance, but -conclusivèly intimâtes that such power existed in Illinois 
as to justify the décision in Harmon v. Chicago, llOlll. 400, 51 Am. 
Rep. 698, and North Chicago City Ry. v. Lake View, aforesaid. 

It is clear that the city of Chicago is invested with the power to 
déclare what is a nuisance, and to abate the same. 'Whether it has 
the power to déclare dense sraoke a public nuisance, or a nuisance 
per se, is raised in the case of' Harmon v. Chicago, supra. The 
court there says it does net pass upon the power of the city to make 
the issuance.of dense smoke a public nuisance, but sustains a fine 
of $50 assessed against appellant, based upon that ordinance; 
thereby holding the ordinance valid, since it can hardly be contend- 
ed that the ordinance, which clearly makes dense smoke a nuisance 
per se, couM be bad as such, and good when évidence is adduced to 
show a nuisance in fact. That case involved the issuing of dense 
smoke from a tug in the Chicago river. The court took judicial 
notice of the fact that the Chicago river is in the midst of the city. 
Complainant's bill shows its platit to be near the river. The court 
proceeds further to say; 

"At eonimon law a nuisance wàs anythlng that Tvorked hurt or damage. 
A public or common nuisance was that whlch affected the publie, or was 
an annoyance to the King's subjects at large. Precisely that Is the character 
of the dense smoke emltted from defendant's tugboat." 

The court says again : 

"Certainly anythlng that Is detrimental to certain classes of property and 
business in a populous city, and is a Personal annoyance to the public at 
large wlthin the city, needs not to be deflnèd by ordinance or by lexicographers 
to be known to the common mlnd as a public nuisance. It Is so per se. 
* * • Nor will any subtie distinctions be indulged in as to what Is meant 
by 'dense smoke,' as those terms are used in the ordinance. The terms wlll 
be understood as commonly employed, and this court wlll understand by 
'dense smoke' precisely what everybody else does that has ever seen a volume 
of dense, dark smoke as It cornes from the smokestack or chimney where 
common soft or bituminous coal Is used for fuel in any considérable quantl- 
tles." 

It is true the parties had put in an agreed statement of facts in 
this case, showing what were the efïects of dense smoke, and the 
décision must be considered in the light of that fact. In the case 
of Monroe v. Gerspach, supra, the court holds that : 

"Inasmuch as the question of nuisance Is one of fact, It becomes necessary 
in populous towns to régula te such matters by public ordinance, and public 
policy requires that the municipality should not be disturbed in the exercise 
of Its powers unless It clearly transcends its authority." 

In the case of Village of Des Plaines v. Foyer, 123 III. 348, 14 
N. E. 677, 5 Am. St. Rep. 524, the court hold the ordinance invalid 
upon the ground that, in their judgment, the act prohibited was not 
a ntiisance. In like manner the court in Hoops v. Village of Ipava, 
55 111. App. 94, hold that the act prohibited was a nuisance. Jiidge 
Gary, in Field v, Chicago, 44 111. App. 410, quotes Justice Caton 
in Munn v. Burch, 25 111. 35, to the efïect that "courts will not 
prétend to be more ignorant than the rest of mankind." 

From the foregoing authorities it follows that the city of Chicago- 
was acting within its charter powers in passing the ordinance un- 
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•dér considération, and that the court should not interfère with the 
enforcement thereof unless there was involved an unreasonable 
exercise of the charter power. It is held in the case of Harmon v. 
Chicago, supra, that a municipality cannqt by ordinance make that 
a public nuisance which was not in fact such. The same rule is laid 
down in numerous cases, and must be deemed a settled rule for the 
purposes of this motion. It is also well settled at common law 
that acts or things which (1) are prejudicial to public morals, (3) 
dangerous to life, and (3) injurious to public rights were nuisances 
per se. "Formerly," says Wood in his work on Nuisances, p. 766, 
"ail those trades and uses of property which by expérience had 
been demonstrated to be noxious and hurtful were held to be nui- 
sances per se." While science has gone far to remedy the baneful 
eiïects of many of the acts and uses then condemned as per se hurt- 
ful to persons, morals, and property, it has necessarily added many 
which were not at that time such, or so considered. The rule above 
stated has often been made to bend to suit the requirements of com- 
merce or manufacture. Practically an utter absence of factory 
smoke betokens an utter absence of people who might hâve been 
subjected to inconvenience or injury thereby. It seems clear that 
ail régulations of the uses of property should be created with a 
reasonable référence to the necessary demands of trade and manu- 
facture. While, of course, life, health, and morals are of primary 
considération, mère inconvenience and discomfort might not be. 
In the former there can be no comparison of advantages with disad- 
vantages. The welfare of the individual and the state, from every 
viewpoint, demands that public health, life, and morals shall not 
be one whit compromised. From the foregoing citations it will be 
seen that certain trades and uses of property were declared to be 
-nuisances per se because they were demonstrated to be noxious 
and hurtful by expérience. Ivonton v. Perlie, 15 Shaw & Dunlap, 
775. They included tanneries, limekilns, forges, and many other 
enumerated uses. More recently the running of hogs in the streets, 
and slaughterhouses, hâve been so held. 

As above noted, there has been some disagreement of the courts 
as to smoke, and questions hâve arisen with regard to the power of 
a législature to déclare the issuance of dense smoke within corpo- 
rate limits to be a nuisance, without regard to the immédiate sur- 
roundings. The authorities in support of this power hâve been 
cited above. The bill admits the issuance of dense smoke, and it 
is a matter of common knowledge, of which the court may take 
cognizance (State v. Tower [Mo. Sup.] 84 S. W. 12; Moses v. 
U. S., 16 App. D. C. 438; Field v. Chicago, supra), that smoke 
emitted from a tall chimney is carried over a wide territory, and 
that when dense it deposits soot to such an extent as to injure prop- 
erty and health wherever it spreads. It is doubtful whether any 
one of the common-law uses or trades did or could afïect so large 
a community as does dense smoke issued from such a chimney as 
that of complainant. But the court is not left to this source of 
knowledge. There can be no stronger déclaration of the character 
•of such an act than that of the community at large. The ordinance 
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in question îs the expression of the people's représentatives in this 
city, which, in turn, makes it the summing up of ail the judgment 
of ail the people upon that subject. Soon Hing v. Crowley, 113 U. 
S. 708, 5 Sup. Ct. 730, 28. L. Ed. 1145. Ail things considered, it is 
plain that the ordiriance in question was a reasonable exercise of 
the power given to the city in its charter, and, that being so, the 
court will not be warranted in holding the ordinance invalid as in 
excess of the power of the city. 

There remains yet to be considered the allégation that the or- 
dinance opérâtes unequally upon complainant's plant, and is there- 
fore unconstitutional. It does appear from the bill that prior to 
the passage of the ordinance, and up to the time the bill was filed, 
complainant's chimneys discharged smoke — one for sixteen lire 
boxes, and one for seven — and that it is required by the ordinance 
to observe the same rule as to the time during which dense smoke 
can be issued as is required of the chimney serving one fire box. 
It is therefore claimed that the ordinance, while not so upon its 
face, yet, when applied to conditions as they exist, opérâtes unfairly 
upon complainant, and constitutes a discrimination. The ordi- 
nance deals only with chimneys, and places them ail upon the same 
footing. It provides: (1) That the émission of dense smoke shall 
be a public nuisance. (2) That three notices shall be mailed ten 
days before prosecution is commenced. (3) The émission of dense 
smoke for more than three minutes, or, in case fire boxes are being 
cleaned or new fires started, six minutes, in any hour of the day or 
night, shall be deemed a nuisance, and punished by fine. (4) It 
further provides who shall see to its enactment. (5) No prosecu- 
tion can be had against plants installed prior to the passage of the 
ordinance until the expiration of a year from its passage, in order 
to rebuild and re-equip the same, provided the owner commences 
at once his plans so to do. Thus it is seen complainant had a year 
in which to construct its plant so as to enable it to comply with 
the ordinance, and it nowhere appears that complainant, by some 
altérations in its plant, could not comply with the provisions there- 
of. If it is to be admitted that each fire box is to hâve the privilège 
of smoking one-twentieth of an hour, and in certain cases one-tenth 
of an hour, then it is manifest the ordinance would permit com- 
plainant's chimney to smoke practically ail the time, which would 
defeat, of course, the object of the ordinance. 

The case of Ho Ah Kow v. Nunan, 5 Sawy. 552,' Fed. Cas. No. 
6,546, cited by complainant, is not in point. The ordinance there 
under considération provided that prisoners immediately upon ar- 
rivai at the jail should hâve their hair eut ofï to a uniform length of 
one inch from the head. This required the removal of the queue 
from a Chinaman, and a conséquent and peculiar dégradation. The 
court holds that the passage of the ordinance exceeded the powers 
of the board of supervisors, and that the cutting of the hair could 
not be construed into a measure of discipline or health, and showed 
upon its face thât it was donc to add to the severity of the punish- 
ment of the prisoner, he being a Chinaman. There is in the or- 
dinance in question no évidence of any attempt to deal unevenly 



GLUCOSE REFINING CO. V. CITT OF CHICAGO. 217 

with complainant, nor can any be inferred. In Soon Hing v. Crow- 
ly, supra, Justice Field says: 

"The rule Is gênerai with référence to the enactments of ail législative 
bodies that the courts cannot inquire Into the motives of the legislators in 
passlng them, except as they may be disclosed on the face of the acts, or 
inferable from their opération, consldered with référence to the condition of 
the country and existlng législation." 

If the ordinance now under conside.ration is a legitimate exercise 
of the police powers of the city, it should be interfered with by 
the courts with extrême caution. Again, it is not clear from the 
bill that dense smoke is unavoidable, or that the création of it is 
of advantage to complainant. I am of the opinion that, under its 
police powers, under the facts of this case, the city has the right to 
regulate the émission of dense smoke from chimneys, as such, with- 
out regard to the use owners and operators make of them. The 
argument of complainant that in its opération the ordinance works 
unequally, and therefore is void, finds its premise in the assumption 
that complainant has an unqualified right to maintain his property 
in the condition as it existed at the time the ordinance was passed. 
This manifestly is not tenable, for private property is held subject 
to the reasonable exercise of the police powers of the state. Nor 
does the fact that one may be abie to comply with the ordinance 
without making a change in his property, while another must make 
certain altérations to conform thereto, render the enactment void 
for inequality. The bill charges that the enforcement of the ordi- 
nance will damage it to the extent of $25,000. "Spécial burdens," 
says Justice Field in Barbier v. Connolly, 113 U. S. 27, 5 Sup. Ct. 
357, 28 L. Ed. 923, "are often necessary for gênerai benefit." The 
position taken by complainant involves the whole question of the 
suppression of dense smoke. If the health and morals of the city 
require it, even such a resuit as the bill déclares should not be al- 
lowed to defeat the efforts of the authorities by proper means to 
protect the public. Again, in Barbier v. Connolly, supra, the court 
uses the following language in speaking of the rights secured by 
the fourteenth amendment: 

"But neither the amendment, broad as It Is, nor any other amendment, 
was deslgned to interfère with the power of the state, sometlmes called the 
•police power,' to prescribe régulations to promote the peace, morals, éduca- 
tion, and good order of the people." 

Even a long-exercised right would not protect against an or- 
dinance such as is hère involved, if the public weal was at stake. 
Fertilizing Co. v. Hyde Park Co., 97 U. S. 659, 24 L. Ed. 1036; 
Brannon on the F'ourteenth Amendment, p. 230. 

The broad underlying principle which should control in cases of 
this character is that rights of owners and users are ail held subject 
to the right of the proper authority to require them to conform to 
ail those régulations which are absolutely essential to the préserva- 
tion of life, health, morals, and good government. The régula- 
tions must not consist of whims or matters of taste, but of things 
vital. It is difïîcult to adjust the exact rights. of business interests 
and pubJic good, but, once adjusted, society, as organized, has the 
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po\ver from timé to tîme, as need requires, tp assert itself for the 
protection of itself. The motion for a preliminary injunctiôn'niust 
be denied. 

The cause has been passed upbn at some length by the court on 
suggestion of counsel that such a course might facilitate a disposi- 
tion of the cause on the merits. ïnasmuch as no appeal lies from 
the déniai of the motion for a preliminary injunction, counsel are 
at liberty to take steps to that énd if they can agrée upon the 
means. 



THB'ROMA. 

(District Court, S. D. New York. May 27, 1905.) 

Shippino— Obstruotion or Slip by Line— Négligence. 

A steamship had been moored In one slde of a slip for three days, dur- 
Ing which time the bulkhead at tbe Inner end of the slip had been occupied 
each nlght by a small passenger steamer maklng regular daily trips. 
On the thlrd day the shlp ran a hawser across the slip, maklng It fast 
to the pler on the other slde, a few feet above the water. When the 
steamer came In about sunset no notice of the présence of the Une was 
given her uutil she was within 100 feet, when she was shouted to from 
the shlp and rèversed, but struck the hawser and was injured bef ore 
shé lOst headway. Held, that the ship was négligent in not placing a 
light upon the hawser or otherwise notlfying the steamer of Its présence, 
and was liable for the damage caused ; that the smaller vessel was not 
In f ault either for ejçcesslve speed or because she had no lookout, it not 
appearing that one coUId Uave seen the obstruction better than the mas- 
ter, who was at the wheel in the pllot house 12 feet from the stem. 
[Ed. Note. — For cases in point, see vol. 10, Cent. Dig. Collision, §§ 96-102.] 

In Admiralty. 

Wing, Pûtnâm & Burlingham, for libellants. 
Benedict & Benedict, for claimant. 

ADAMS, District Judge. ThiS action was brought by Charles 
A. Macrea and Elizabeth Macrea^the owners of the Alberta M., a 
small steam passenger vessel, to recover the damages sustained by 
reason of a collision between that vessel and a line stretched across 
the water from the steamship Roma, lying at a wharf in the Atlantic 
Basin, BrOoklyn, to a neighboring wharf, on the evening of the 7th 
day of November, 1904. Two passengers were injured and join 
in the action to recover damages therefor. 

The Alberta was engaged in the business of carrying passengers 
between her laiiding place at India wharf in Brooklyn and Bayonne, 
New Jersey. She had regularly occupied the bulkhead between 
piers 33 and 34, which bounded the slip, for about 18 years, paying 
wharf âgé therefor. She was a screw steamer about 73 feet long and 
15 feet beam, with an upper deck, the forward part of which was 
occupied by the pilot house. The latter was about 13 feet aft the 
stem. The slip was about 1000 feet long. 

The Roma was a transatlantic passenger steamer of the Fabre 
line, about 433 feet long and 45 feet wide. She came to the wharf 
on the 4th of November and after that time had been lying .near 
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the inner end of pier 33 wîth her bow about 40 feet from the bulk- 
head. Her port side was nearest to the pier. Her officers had seen 
the Alberta passing out of the slip in the morning and returning in 
the evening of each day. 

On the day in question the Alberta left her pier in the basin for 
Bayonne àt 7 o'clock A. M., carrying passengers. She left there 
again at 4 :50 o'clock P. M., bound for her Atlantic Basin destination, 
with numerous passengers on board, expectingto reach there at 5:30 
o'clock, but she was a little delayed in entering the gap of the basin 
by the présence of another vessel there and it was a few minutes 
later when she turned in to the slip. 

The Roma, a little after 4 o'clock, had stretched the hawser, which 
was 6 or 7 inches in circumference, across the slip, leading from her 
after bitts to pier 34. The hawser was about 25 feet above the 
water at the ship and ran down to a few feet above the level of the 
water on pier 34. As the Alberta approached the line, she was 
shouted to to âvoid it and the master at the wheel stopped and re- 
versed the engine but not in time to avoid the hawser, which swept 
the upper part of the pilot house off and injured two of the passen- 
gers, who were in the room back of the pilot house. 

On the day in question, it was sunset at 4:53. The end of the 
evening twilight was between 6 :20 and 6 :35 o'clock. It was be- 
coming dark as the Alberta turned into the slip and difficulty in 
seeing there was increased by structures on the adjoining piers, 
which were about 20 feet high, and by buildings back of the bulk- 
head. 

At the time of the accident the Roma was probably somewhat 
breasted ofï from the pier, owing to her having been moved slightly 
to let a coal boat, which had been moored between the steamship 
and the pier, pass out. The steamship had not been moved suf- 
ficiently to give any warming of the opération, so far as the hawser 
was concerned. 

The .questions in the case are: (1) Whether the Roma was guilty 
of négligence in obstructing the slip without giving notice of the 
présence of the hawser and (2) Whether the Alberta was négli- 
gent in failing to observe it in time. 

It is settled that vessels stretching hawsers across slips in the 
nighttime without adéquate warning are responsible for the dam- 
ages caused thereby to careful navigators (The Fulda [D. C] 31 
Fed. 351; Erie R. Co. v. Oceanic Steam Nav. Co. [D. C] 121 Fed. 
440), and this is a stronger case for the libellants than either of those 
cited, inasmuch as the Alberta was well known to the Roma to ' 
be a regular occupant of the bulkhead at the head of the slip during 
the nights. It was especially incumbent upon the Roma, there- 
fore, to give the Alberta notice of the présence of the hawser, when 
the darkness came on. It is contended by her that she did so by 
the warning shouts of persons on the steamer and in the vicinity 
and I hâve no doubt that such shouts were given, and, if in time, 
would haT'e served the purpose. They did not, however, warn the 
Alberta in season. It was alleged in the original answer that the 
shouts were given as the Alberta rounded into the slip by a compc- 
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tent man stationed at the endof the pier for such piirpose, but the 
answer was amended and this allégation was omitted. The testi- 
mony shows that the shouts were given as the Alberta was probably 
within about 100 feet of the hawser and too late for her to stop 
in time, although she was moving slowly and carefully towards her 
berth and reversed when they were understood. Thèse shouts were 
in a foreign language, principally French, and the purport of them 
was not immediately grasped by the master of the Alberta, who 
was depending more upon his eyes than bis ears, to ascertain what 
wag.ahead of him. Of course he should hâve been alert with his 
ears also, but I think he was sufifîciently so. It is not at al! clear 
that if he had reversed the engines of his boat as soon as he could 
reaspnably bave been expected to hear the first shout, the collision 
would bave been avoided. It is urged by the steamship that as the 
hawser was broken, it is évident that the Alberta was moving faster 
than she should hâve been, but it appears that her headway was 
practically stopped at the gap and as she went ahead under one bell 
only, her rate of speed can not be held to be excessive. Her fuit 
speed was about 7 knots, and it is not probable that she was mak- 
ing more than 83/2 to 4 when she observed the hawser and reversed. 
The hawser was a light one, less than 2^^ inches in diameter, and as 
it was stretched across the space, it did not require much of a press- 
ure to break it. I am constrained to hold that no sufficient warning 
was given her of the hawser being there. It seems that the proper 
signal to be given was a Hght on the hawser. It was dark enough 
to render such a light visible for some distance and it would bave 
conveyed at once an intimation of danger which navigators would 
be bound to notice. I think that the Roma must be held in fault. 

Whether the Alberta should be regarded as contributing to the 
accident is also to be determined. She was a small craft with a 
crew of three persons altogether and had no lookout. If her com- 
plément of men was insufficient, she is not for that reason to be 
excused for not having a lookout forward, if one would bave been 
of service, but I am not able to see how the présence of a watcbful 
person there would bave averted the accident. I had occasion to 
consider a somewhat similar question in Erie R. Co. v. Oceanic 
Steam Nav. Co., supra, and concluded that any warning which could 
bave been given by a lookout would bave been useless, because if 
he were stationed on deck, the hawser would bave been above the 
line of his vision. Hère the hawser was probably a little lower and 
the darkness was not so great, but it seems that for practical pur- 
poses the same resuit should be reached. There is not enough vari- 
ance in the cases to reach a différent conclusion. 

Decree for the libellants, with an order of référence. 
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THE TRANSFER NO. 10. 

(District Court, S. D. New York. May 12, 1905.) 

Collision— TuGS with Tows Meeting— Keeping to Weohg Side of Chan- 

NEIi. 

A transfer tug wlth two car floats In tow alongslde îield solely In fault 
for à collision between one of such floats and a meeting schooner in tow 
on a hawser, whieh took place in East river between the Bronx shore 
and North Brothers Island, on the ground that the tug was unnecessarily 
on the wrong side of the channel, and, although agreeing by signal to 
pass port to port, dld not give the other tug and her tow sufflcient room. 

In Admiralty. Suit for collision. 

Wing, Putham & Burlingham, for libellant. 

Henry W. Taft and Joseph H. Choate, Jr., for Transfer No. 10. 

John F. Foley and Howard S. Harrington, for Director. 

ADAMS, District Judge. This action was brought by the Rock- 
land-Rockport Lime Company, the owner of the schooner Jordan 
L. Mott, to recover against the Transfer No. 10, the damages re- 
ceived by the schooner by reason of a collision with a car float in 
tow of that tug, on the 28th of September, 1904. The schooner was 
in tow, on a hawser of about 20 fathoms, of the steamtug Director, 
and bound east through the East river, going to Rockland, Maine, 
with a load of coal. The collision occurred between North Broth- 
er's Island and the Bronx shore about 7 :15 o'clock P. M. Proper 
lights were duly exhibited by ail of the vessels. The tide was 
flood, about 2 miles in strength. The schooner was using her helm 
but had no sails set. There was no wind to afïect the vessels. The 
Director was brought in by pétition. At the end of the trial, a 
fault of not following the Director, was alleged by No. 10 against 
the schooner and an amendment allowed raising that question. 

The floats of the Transfer were going from New York to the 
claimant's float bridges at Oak Bluff, New York. Finding them oc- 
cupied when she arrived, the tug moved down the river to the moor- 
ing crib, which lies on the Bronx side of the channel, a few hun- 
dred f eet below the bridges, to await an opportunity for the floats 
to get in ta the bridges to unload. There she found two other trans- 
fer tugs. No. 14 and No. 17, each also with two floats in tow, await- 
ing an opportunity to get to the bridges. No. 10 tied up outside 
of them. Ail lay heading down the river. Shortly afterwards No. 
14, which was nearest to the shore, was called to the bridges. She 
was obliged to go out far enough to clear the bridge racks and then 
drop back with the tide. This involved the other tugs and floats 
also going out and while they were executing the manoeuvre, the 
collision occurred by the forward port corner of the port float of No. 
10 striking the port side of the sChooner about 30 feet from her bow, 
doing considérable damage. The schooner was 85 feet long. 

The Director and No. 10 saw each other when they were about 
one-fourth of a mile apart and exchanged a signal of one whistle, 
which was shortly afterwards repeated. There is no dispute be- 
tween the parties s ave as to the point of collision with respect to 
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the shores, the schooner and the Director contending that it was 
as near North Brother's Island as it was saf e for them to go, and 
the Transfer that there was ample room for the Director and tow to 
navigate in. The space between the buov and Oak Bluff is about 
SOOfeet. : ■ 

It is not seriously disputed by No. 10 that she was well over to 
the shpre of North Brother's Island. Her pilot says that lier port 
float was within about 200 feet of the southern side of the channel, 
so that there was that much navigable water left for use by other 
boats, but it appears that he considered the channel 900 or 1,000 
feet wide thel'e when it was actually 800, and his estiniate of the 
distance of 200 feet may be reduced. The 3 transfers, with their 
6 floats, were probably between 300 and 400 feet wide. Concededly 
they had to go out 150 feet from the end of the pier at which they 
were lyihg in order that N6. 14 might get properly tp the bridges 
and in this way they bccupied a large part of thè channel, so that 
a space of 200 feet was rather a large estiraate. It is testifîed by 
those on the tug and tow that they went as much to the southward 
of, the channel as was, prudent but nevertheless the collision took 
place as above described. The facts in the case, and the question 
of fault hâve been fuUy and elaborately argued but there does not 
seem to be very much to say about it. The Transfer was obviously 
in fault for being on the wrong side of the channel and her, signais 
indicated ,that she would give the tug and tow the room they were 
entitled to. They kept well, if not closely, to their side of the 
channel and in view of the rights of the vessels and of the agrée- 
ment between the tugs, I see no other conclusion to arrive at than 
that No. 10 should be held for the damages. 

In some respects the case resembles that of The Teaser (D. C.) 
118 Fed. 81. There a vessel was being towed on a hawser through 
the East river between Blackwells Island and New York. Transfer 
No. 14 was towing some fîoats there and held primarily respôn- 
sible for the collision, but the damages were divided because it 
seemed that the other tug did not observe the proper précautions 
with respect to stopping when it became apparent that the Transfer 
was not fulfilling hçr duty to keep away from the port side of the 
channel. The décision was reversed on appeal with respect to the 
division Ç127 Fed. 305, 62 C. C. A.; 223) because the tug being en- 
cumbered with a tow astern, it was held she was entitled to hold on 
to the last minute. The case is quite in point hère with respect 
to the duty of the navigating vessels to keep to their own sides of 
the channel. 

It is contended hère that the No. 10 could not go to her star- 
board on account of the présence of the other transfers inside of 
her, but if that was the situation, it does not seem that it helps her 
because, she must abide by the resuit of being forced into an im- 
proper position by the; other transféra, which hâve not been brpught 
into the actiori, perhaps for the reason that they hâve the same 
owner. But, in, any event, it does not appear that such an excuse 
can prev^il hère, because at the time of collisiqn, the others were 
out of her V/ay and there was ample room for No, lOto go down or 
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bàck tip the river. Either would doubtlesff hâve been inconvénient 
butthat contention can not be received to relieve her from a wrong. 
I do not consider that fault has been established against either the 
Director or the schooner. 

Decree for the libellant against No. 10, with an order of référence. 
The pétition against the Director is dismissed. 



MICHI6AN RAILROAD TAX CASES. 

PERE MARQUETTE R. CO. v. POWERS, Auflltor General. DETROIT & 
M. R. CO. V. SAME. CHICAGO & N. W. RY. CO. v. SAME. TOLEDO, 
S. & M. RT. CO. V. SAME. MICHIGAN AIR LINE RY. CO. v. SAME. 
GRAND TRUNK WESTERN RY. CO. v. SAME. MICHIGAN CENT. 
R. CO. V. SAME. ANN ARBOR R. CO. v. SAME. CINCINNATI, S. 
& M. R. CO. V. SAME. CHICAGO, D. & C. GRAND TRUNK JUNCTION 
R. CO. V. SAME. MUNISING RY. CO. v. SAME. LAKE SUPERIOR 
& I. RY. CO. V. SAME. MARQUETTE & S. E. RY. CO. v. SAME. CHI- 
' CAGO, M. & ST. P. RY. CO. v. SAME. MINERAL RANGE R. CO. v. SAME. 
PONTIAC, 0. & N. R.'CO. V. SAME. MINNEAPOLIS, ST. P. & S. S. 
M. RY. CO. V. SAME. COPPER RANGE R. CO. v. SAME. G06EBI0 
& M. R. R. CO. V. SAME. MANISTEE & N. E. R. CO. v. SAME. ES- 
OANABA & L. S. R. CO. v. SAME. GRAND RAPIDS & I. RY. CO. v. 
SAME. WISCONSIN & M. RY. CO. v. SAME. 

(Circuit Court, W. D. Michlgan, S. D. May 19, 1905.) 

1. Jtjmsdictiok of Pedeeal Courts — Fœdebal Question — Suit Against 

State Ofpicer. 

A fédéral court has jurisdictlon of a suit to restrain the collection of 
taxes levied under provisions of the Constitution and statutes of a state, 
whlch the-bill, in good faith, allèges are répugnant to the Constitution 
of the United States, and where It is also alleged that the défendant, 
as a State ofileer, by his acts under said state Constitution and statute 
is about ■ to deprive complaùiants of their property without due process 
of law. 

2. Same— Bquity— Retaininq Case to Administee Full Reiief. 

Where the • jurisdictiob of a fédéral cOurt has been properly Invoked 
for relief against assessments as discrlmlnating against complainant, 
and deprivingit of the equal protection of the laws, in violation of the 
fourteenth constitutional amendment, although such fédéral question is 
deterroined against complainant, the bill may be retained for the décision 
of other questions arising on the record. 

3. CoNSTiTUTioNAii Lav? — Equal Peotection of Laws — Limitation on 

Statk's POwee of Taxation. 

The provisions of the fourteenth constitutional amendment, prohibit- 
ing States from depriving any person of hls property without due process 
of law, and îroin denying to any person the equal protection of the laws, 
do not prevent a state from changing its System of taxation in ail 
proper and reasonable ways, nor compel it to adopt any Iron rule of 
equality, but it may lawfuîly classify property for the purposes of taxa- 
tion, and impose différent rates on différent classes; it belng sufflcient 
if there IS no discrimination in favor of one as against another of the 
same class, and the method of assessment and «ollection of the tax la not 
Inconsistent with natural justice. 
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4.. Taxation of Railboads— Poweb of States— CoNsmjuTioNALiTT of Meth- 
OD oï Taxation. 

Article 14, § 10, of the Constitution of Michlgân, as amended In 1900, 
authorizes the Législature to provlde for the assessmént of the property 
of corporations at Its true cash value by a State Board of Assessors, 
and for the levying and collection of taxes thereon. It reqnires the 
Législature to provide a unlform rule of taxation for ail property so 
assessed, and that the rate of taxation shall be the rate which the State 
Board of Assessors shall ascertain and détermine is the average rate 
levied upon other property upon which ad valorem taxes are assessed 
for State, county, townshlp, school, and municipal purposes. Act No. 
173, p. 236, Pub. Acts 1901, enacted pursuant to such constitutlonal pro- 
visions, provides for the assessmént and taxation of the property of rail- 
road and slmilar corporations by the State Board of Assessors, and that 
they shall ascertain and détermine the average rate of taxation of other 
property by means of reports of the action of local taxing bodles, and 
that the taxes, v?hen colleeted, shall be applied to certain state purposes. 
Held,, that such laws were not unconstitutlonal, as deprlvlng the cor- 
porations of their property without due process of lavr, or denylng 
them the equal protection of the laves, on the ground that the rate of 
taxation was not determined and fixed by the Législature, but that It 
was In fact flxed by the Constitution and the Législature; the déter- 
mination of the rate by the State Board of Assessors being clérical only, 
and the method of fixing it from the average rate of state and local 
levles for the current year being not only légal and velthin the législa- 
tive discrétion, but also équitable. 

5. Same. 

Such statute (Act No. 173, p. 236, Pub. Acts Mich. 1901) Is not In viola- 
tion of article 14, § 14, of the state Constitution, which provides that 
"every law which Imposes * * • a tax shall distlnctly state the tax 
and the object to which it is to be applied," nor is it objectionable because 
it provides for no hearing as to the rate before the tax is Imposed, since, 
the rate being flxed by the Constitution, and the duty of the State Board 
of Assessors being merely to ascertain It by a mathematlcal calculatlon, 
such board has no discrétion to change it. 

6. Same. 

A state statute Is not In violation of the fourteenth constitutlonal 
amendment, as denylng the equal protection of the laws, because it pro- 
vides a method of taxing the property of railroad corporations différent 
from that applied to the property of other corporations or indlviduals, 
although the latter may Incldentally own or operate railroads ; the fact 
that railroad corporations» as such, are vested with différent and greater 
powers than other corporations or indlviduals, being a sufflcient reason 
for their separate classification for purposes of taxation. 

7. Same. 

A statute providing a method of taxation of a particular class of prop- 
erty différent from that applied to other classes is not Invalld, as In 
violation of the rule of unlformlty of taxation Imposed by the state 
Constitution, because It does not provlde for equalizing the valuation 
of such class with other classes, where ail the statutes requlre assess- 
ments to be made at actual value, and thus provide for unlformlty if 
faithfully admlnlstered. 

8. Same. 

Dnder the well-establlshed rule that a state has power to provide for 
the taxation of différent classes of property by différent methods, a 
statute providing a spécial method of taxing the property of railroad 
corporations is not unconstitutlonal, as denylng such corporations the 
equal protection of the laws, because It taxes their property, includlng 
crédits, at its cash value as a unit, whlle other statutes, providing for 
the taxation of indlviduals, permit the déduction of indebtedness from 
crédits. 
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9. Same—Enjoining Collection op Tax— Inequalitt in Assessment. 

The collection of a tax levied against the property of railroad com- 
panies on an assessment at its actual value cannot be enjoined on the 
ground that other property in the state was assessed at less than its 
actual value, in violation of the statute, unless it is shown that such 
undervaluation was fraudulent, intentional, and systematic. 

In Equity. Suits to enjoin collection of taxes. 

Until the législation complained of In thèse cases, railroad corporations, 
express companles, car loaning companies, etc., were taxed in the state of 
Michigan speeiflcally upon their gross earnings. For the purpose of enabling 
the Législature to pass an act for their taxation by an ad valorem System 
of assessment, placing their property for that purpose upon the same basis 
wlth that of other corporations and individuals throughout the state, the 
Constitution was amended in 1900. The amendment permitted the Légis- 
lature to provide for the assessment of the property of corporations at its 
true cash value by a State Board of Assessors, and provided for a uniform 
rule of taxation for such property, and that the rate of taxation on such 
property should be the rate which the State Board of Assessors should as- 
certain and détermine as the average rate levied upon other property on 
which ad valorem taxes are assessed for state, township, county, school 
and municipal purposes. At the next session of the Législature, in 1901, 
Act No. 173 (page 236), was passed,i whîch is entitled "An act to provide 
for the assessment of the property of railroad companies, union station and 
dépôt companies, express companies, car loaning companies, stock car com- 
panies, refrigerator car companies and fast freight Une companies ; and 
for the levying of taxes thereon by the State Board of Assessors, and 
for the collection of such taxes," under the provisions of which act the 
companies affected were required to make reports to the State Board of As- 
sessors, which board was required to prépare an assessment roll and assess 
the property of such corporations, the property of the several corporations 
being descrlbed thereon by a gênerai statutory description, which In the case 
of the railroad companies was required to be "real estate, rolling stock, 
right of way and appurtenances thereto, and ail other property used in car- 
rying on the corporate business, and subjeet to taxation by the State Board 
of Assessors." In determining the true cash value of the property of the 
railroad companies, It is provided that the board should be guided by the re- 
lation which the number of miles of main track within the state of Michigan 
bears to the entlre mileage of the main track of said companies, both within 
and without the state. After the completion of such roll the Board of As- 
sessors Is required to meet at the state capitol at Lansing on the third 
Monday of December of each year, and continue In session from day to day 
for so long a period as may be necessary, not later than the lijth day of 
January next thereafter, for the purpose of reviewing their assessment ; 
and any eompany or persons interested shall hâve the right to appear during 
such period and be heard as to the valuation of the property of any such 
Company, and the State Board of Assessors, on such application, or on Its 
own motioa, Is given authority to correct the assessment or valuation of the 
property of such eompany In such manner as will, in Its judgment, make 
the valuation thereof just and equal. It Is made the duty of the clerk of 
the board of supervisors in each county In the state, not later than the Ist 
day of November In each year, to report to said board the equallzation made 
by the board of supervisors of the assessment rolls of the several townships 
therein, which report shall contain a statement of the amount of ad valorem 
taxes to be raised in the several municipalities In such county for state, 
county, township, municipal, school, and other purposes, and a statement pf 
the correct valuation of the property in each of said municipalities, as taken 
from the assessment rolls of said municipalities for the year In which such 
equallzation Is made, It is made the duty of the superviser or other as- 

1 Note. — Copies of the amendments to the Constitution and of Act No. 173, p. 
236, of 1901, are attached to this opinion. 

138 F.— 15 • 
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sessing offlcer of eîties and villages governed by spécial charters, Whlch pro^ 
vide for tïie collection of ad valorem taxes, which are not reported to the 
bottrd of supervlsors for the purpose of equalizatlon or review, and the su- 
pervisors or other assesslng offloers of cities organlzed under gênerai laws, 
to make within said time a report to sald board of ail ad valorem taxes 
raised in any of such munlclpalities whlch hâve not been reported to the 
State Board of Assessors, for the purpose of equalizatlon and review. The 
act further provides, in section 12 (page 245), that aftet the receipt of such 
reports., and not later than the 15th day of Deceniber in each year, the State 
Board of Assessors shall aseertain and détermine the ayerage rate of taxa- 
tion of the tlien current year levled upon other property upon whieh ad 
valorem taxes are assessed for state, county, tovvnshlp, school, and municipal 
purposes, and shall enter the same upon its record forthwith, together with 
thé metiiod by whlch such average rate was ascertalned and determined. 
The board is required to tax the property of the several companies, as as- 
sessed by It, at tlie rate as determined, and the aniount of the taxes Is to 
be extetJded upon the assessment roll, opposite the description of the respec- 
tive companies' properties. The taxes so extended are inade a debt owing 
from the companies, and beeome a lien upon ail of the property, real, Per- 
sonal, and mixed, of said companies, from the time of extension until pay- 
men t. which lien may be enf orced by sei^ure and sale of the property, or 
so much thereof as is necessary to satisfy the same. The board is required 
to annex \o its roll its .warrant commanding the Auditor General to collect 
said sums, which warrant Is authorlty, in case of the neglect or refusai of 
any company to pay its tax, for levying on the same by dlstress aud sale 
of the property of the corporation. Ail taxes collected under the act are 
to be applied in paying the interest upon the prlmary school, uu'iversity, 
and other educational funds, and the interest and principal of the state debt, 
in the order reclted, until the extlnguishment of the state debt, other thau 
the amounts due to educational funds, when such taxes shall be added to, 
and conistitute a part of, the primary school interest fund. 

The State Board of Assessors proceeded under the açt for the collection 
of the t^xes for the year 1902, assesslng the property of the companies at 
what they believed to be its true cash value. Acting under the provisions 
of section 12 of the act, to aseertain and détermine the average rate of taxa- 
tion for the year 1902 levied upon other property upon which ad valorem 
taxes were assessed for state, county, township, school, and municipal pur- 
poses, thèy believed it to be their duty to détermine whether such other 
property had been assessed at its true cash value, and proceeded accordingly, 
and clid, aseertain and détermine that such property iiad not been assessed 
by the assessors thereof at its true cash value, but that it had been assessed 
at ^(Sum greatly legs than its true cash value, and determined the true 
cash value of such property to be the sum of $1,715,000,000, making thereby 
the amount of the assessed valuation of said property as determined by 
thepi greater than the amount of valuation as assessed by the local asses- 
sors, as shown by the reports made to sald board by the elerks of the boards 
of supervlsors ; and by such détermination the board ascertalned and de- 
termined the rate of taxation to be levied upon the properties of said com- 
panies tp be $13.68905 per $1,000 of the assessed valuation thereof, and levied 
said rate of taxation upon the property of said companies. The tax roll made 
upon that basis, with the proper warrant of the board, was delivered to the 
Auditor General for collection. Thereupon application was made to the Su- 
prême Court of the state by the board of éducation of the city of Détroit for 
a writ of mandamus to sald State Board of Assessors, to require them to 
redetermlnei the rate of taxation to be levied upon the property of said com- 
panies, I ibyi taking for guch détermination the assessed value of the other 
property as the same had been made by the local assessors. The Suprême 
Court granted the writ of mandamus; holding that under the provisions of 
said Aet, No. 173 the State Board of Assessors had no authorlty to thus 
equalize the assessment of said other property, and that their duty in deter- 
mlr^ing the rate of taxation to be levied upon, the property of said companies 
was to take the valuation of said other property at the assessment made 
thereof by the local assessors. Board of Education t. State Board of As- 



MIOHIGAN EAILEOAD TAX CASES. 227 

sessors, 133 Micb. 116, 94 N. W. 668. Actlng under'the direction of the 
Suprême Court, the State Board of Assessors redetermined the rate of taxa- 
tion levied upon sald other property for state, county, townshlp, school, and 
municipal purposes on the basis of the sald assessment of said property made 
by the local assessors, and thereby made the rate of taxation to be levied 
upon the property of sald companies $16.55329 per $1,000 upon the sald as- 
isessed valuation thereof.^ For such tax a new assessment roU was made by 
sald board, wlth Its proper warrant annexed thereto for the collection of 
sald tax, and dellvered to the Auditor General. 

To stay the collection of those taxes thèse suits are brought, in whlch com- 
plalnants allège that the gênerai properties of the state, other than railroad 
property, upon which taxes were assessed for state, county, township, school, 
and municipal purposef?, were assessed at less than the true and actual cash 
value, and at about 82 per cent, thereof ; that unincorporated persons, as- 
sociations, partnershlps, and joint-stock associations possess and operate rail- 
roads in Michigan, and own property simllar in character and engaged in the 
same business and owned under the same circumstances as the railroad prop- 
erty of the complalnants ; that railroad companies, among whom were some of 
the complalnants, operate sleeping cars, and that sleeping cars were also 
operated by corporations or institutions Independent of railroads ; that in- 
terurban and street railways and their property are engaged in the same 
business as complalnants. 

The défendant filed answers to the bllls of complaint, which deny ail 
statemeuts setting up the unconstitutionality and Invalidity of the eonstitu- 
tional amendments and Act No. 173, p. 236, of 1901, and the System of taxa- 
tion invoked thereby, and, in addition, set forth in déniai of allégations of 
the bllls that the gênerai properties of the state, upon which ad valorem 
taxes are assessed for state, county, township, school, and municipal pur- 
poses, were hot assessed at less than their true and actual cash value, but 
were for 1902 presumptlvely, conclusively, and actually assessed at their 
true and actual cash value, and further setting forth that the properties of 
the complalnant companies, as assessed by the State Board of Assessors, 
pursuant to Act No. 173 for the year 1902, were assessed at much less than 
the true and actual cash value thereof. The answers also denied the allé- 
gations of the bills In regard to sleeping car companies and interurban and 
Street railway companies, and as to railroad and siniilar property to that 
owned and operated by complalnants, being owned by unincorporated per- 
sons or institutions not subject to taxation under Act No. 173. 

The objections interposed by the complalnants to the System of taxation 
of railroads invoked by the Constitution and statute, as stated in their bllls 
of complaint are that it violâtes : 

(a) The fourteenth amendment to the fédéral Constitution in that: (1) 
The sélection, of the corporations subject to taxation by a State Board of 
Assessors by said act Is arbitrary, not based on material and inhérent différ- 
ences in the corporations taxed or their property from other corporations 
and property, and does not eonstitute proper classification for purposes of 
taxation. (2) While Individuals and corporations generally are entitled un- 
der the gênerai laws of the state to hâve their bona flde debts deducted from 
their crédits, no such provision exists and no such déduction is allowed in 
the case of complalnants. (3) A higher rate of taxation is imposed on the 
property of complalnants than upon the property of other corporations and 
persons claimed to be similarly situated. (4) The rate of taxation to which 
complalnants are subject is dépendent on the action of local offieers, over 
whom complalnants hâve no conti'ol, before whom they cannot be heard, and 
whose action they hâve no right to hâve reviewed in the courts, or other- 
wise. (5) The rate Is flxed wlthout législative judgment as to the need of 
the funds benefited by the tax In any year. (6) The act opérâtes to impose 
a tax upon the property of complalnants situate In other states. (7) No 
opportunlty Is giVen complalnants for a hearing upon the détermination of 
the State Board of Assessors In flxing the average rate. (8) By neglectlng 
to provide for equalizatlon of the property of corporations taxed under Act 
No. 173 wlth other property of the state, the fourteenth amendment of the 
fédéral Constitution is violated, and equal protection of the laws denied. 
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<9) Afs complainantâ'had no notice of, or opportunlty to be heard tipon, the 
redetermlnation of the average rate, in the préparation of the dupllcate as- 
sessment roU and the spreading of the tax thereon, dué process of law was 
denied. (10) The constltutional provision and statute deprive complainants 
of thelr property wlthout due process of law. (11) In requiring other tax 
lawS to State dlstinctly the tax and Its object, and not making a similar 
requîrement as to Bcts provldlng for the taxation of corporations by a State 
Board of Assessors, discritûinatlon results. (12) In that every other law 
which Imposes a tax on property In the state of other corporations, com- 
paales, associations, and persons is required to state distliictly such tax and 
its Object, while Act No. 173 does not state dlstinctly the tax It imposes. 
(13) By. reason of tlie fact that the other property of the state, subject to 
ad valorem assessment for taxation for state, county, township, school, and 
municipal purposes, the average rate Imposed upon which throughout the 
state is determined by the Stalte Board of Assessors by mathematical com- 
putatîon, by divlding the aggregate amount of taxes levied and raised for 
the pnrposes enumerated by the aggregate assessed valuatlon of such other 
property at which a<verage rate taxes are levied upon the assessed value of 
the property of complainants as flxed by the State Board of Assessors, is not 
assessed at its true and actual cash value, but at only about 82 per cent, 
thereof, while the property of complainants is assessed at its true and actual 
cash value, a discrimination results against complainants. 

(b) That it violâtes section 8 of article 1 of the United States Constitution, 
in attempting to regulate commerce among the several States. 

(c) That it violâtes section 4 of article 4 of the United States Constitu- 
tion, guarantying to every state a republlcan form of government. 

(d) That Act No. 173 violâtes sections 10 and 11 of article 14 of the Michi- 
gan Constitution : (1) In that the sélection of the corporations subjected 
to taxation by a State Board r of Assessors by said act is arbitrary, is not 
based on material and inhérent différences in the corporations taxed or thelr 
property from other corporations and property, and does not constltute proper 
classifleatlon for purposes of taxation. (2) In not giving complainants a 
hearing ion the question of the rate of taxation to be imposed upon thelr 
property. (3) In including within its provisions the property of the cor- 
porations named in the act, to the exclusion of ail other corporations In the 
state. (4) In not providing a rule of taxation uniform, except on property 
paying spécifie taxes, by not permitting the déduction of complainants' debts 
from their crédits, while permitting that déduction to other property owners. 
(5) In that if Act No. 173 is susceptible of the inclusion of highway taxes 
in the divldend in reaching the average rate, it violâtes section 11 of ar- 
ticle 14. 

(e) That Act No. 173 violâtes the provisions of section 32 of article 4 of 
the Mlchigan Constitution, in giving no right of hearing to complainants 
upon the question of the rate of taxation to be imposed upon their property. 

(f) That Act No. 173 violâtes the provisions of section 12 of article 14 of 
the Michigan Constitution, requiring ail assessments to be on property at 
its cash value, in not permitting the corporations taxed thereunder to deduct 
their debts from their crédits, as permitted to property owners generally. 

(g) Said act violâtes section 14 of article 14, providing that every law which 
imposes, continues, or revives a tax shall dlstinctly state the tax and the 
objects to which it is to be applied, and that it shall not be sufflcient to 
refer to any other law to fix such tax or object. 

(h) That Act No. 173 Is répugnant to the Michigan Constitution, in au- 
thorizing the imposition of taxes upon complainants without the exercise 
of législative judgment on the rate of taxation to be imposed, or the need of 
the state of the amount of money required for the purposes to which the 
proceeds of said tax are to be devoted. (1) That the Board of Assessors, la 
reaching the average rate, included in the divldend taxes for other than 
state, county, township, school, and municipal purposes. 

Frederick W. Stevens (Benton Hanchett, of counsel), for Père 
Marquette R. Go. 
O. E. Butterfi'eld, for Détroit & M. R. Co. 



MICHIGAN RAILEOAD TAX CASES. 229 

O. E. Butterfield, R. C. Flanigan, and Lloyd W. Bowers (J. H. 
Krebs, of counsel), for Chicago & N. W. Ry. Co. 

E. W. Meddaugh and Harrison Geer (L. C. Stanley, of counsel), 
for Toledo, S. & M. Ry. Co., Michigan Air Line Ry. Co., Grand 
Trunk Western Ry. Co., Cincinnati, S. & M. R. Co., and Chicago, 
D. & C. Grand Trunk Junction R. Co. 

O. E. Butterfield and Henry Russel (Ashley Pond, of counsel), 
for Michigan Cent. R. Co. 

Alexander L. Smith, for Ann Arbor R. Co. 

Hill & Smith (William P. Belden, of counsel), for Munising Ry. 
Co., Lake Superior & I. Ry. Co., and Marquette & S. E. Ry. Co. 

Hill & Smith (Burton Hanson, of counsel), for Chicago, M. & 
St. P. Ry. Co. 

A. E. Miller (A. B. Eldredge, of counsel), for Minerai Range R. 
Co. 

John H. Patterson, for Pontiac, O. & N. R. Co. 

E. C. Chapin (Alfred H. Bright, of counsel), for Minneapolis, St. 
P. & S. S. M. Ry. Co. 

Gray & Stone (A. R. Gray, of counsel), for Copper Range R. Co. 

Howard Morris (Thomas H. Gill, of counsel), for Gogebic & M. 
R. R. Co. 

Dovel & Smith, for Manistee & N. E. R. Co. 

Charles C. Russell (Horace A. J. Upham, of counsel), for Es- 
canaba & L. S. R. Co. 

T. J. O'Brien, for Grand Rapids & I. Ry. Co. 

E. C. Eastman (Jesse B. Barton, of counsel), for Wisconsin & M. 
Ry. Co. 

Charles A. Blair, Loyal E. Knappen, Charles E. Townsend, and 
Timothy E. Tarsney (Roger Irving Wykes, of counsel), for Auditor 
General. 

WANTY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The défendant objects to any considération of thèse cases be- 
cause he says they are brought to restrain the collection of taxes 
levied by the state of Michigan, and, although brought against him 
as Auditor General, they are in efïect suits against the state, of 
which the court has no jurisdiction. The jurisdiction of the court 
to restrain the collection of taxes, where the bill in good faith al- 
lèges that the Constitution and statute of Michigan under which 
the tax in question was levied are répugnant to the Constitution 
of the United States, and that the défendant, who is the Auditor 
General, by his acts under that Constitution and statute, w^hich, 
it is claimed, deny to the complainants the equal protection of the 
laws, is about to deprive the complainants of their property without 
due process of law, could hardly be seriously questioned, after the 
repeated déclarations of the Suprême Court, either on the ground 
that the suit is against the state, or on the ground that a fédéral 
question is not involved. Pennoyer v. McConnaughy, 140 U. S. 
1-10, 11 Sup. Ct. 699, 35 L. Ed. 363 ; Ex parte Tyler, 149 U. S. 164- 
190, 13 Sup. Ct. 785, 37 L. Ed. 689 ; Scott v. Donald, 165 U. S. 58- 
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68, 17 Sup. Ct. 265i 41 L. Ed. 632; Tindall v. Wesley, 167 U. S. 
204^220, 17 Sup. Ct. 770, 42 L. Ed. 137;' Smyth v. Ames, 169 U. 
S. 466, 18 Sup. Gt, 418,42 L. Ed. 819 ; Prout v. Starr, 188 U. S. 537- 
542, 543, 23 Sup. Ct. 398, 47 L. Ed. 684; ^ 

But it is seriously contènded by the défendant that if the féd- 
éral questions which are raised by the bills, which it is conceded 
are not fictitious,i and which gave the court jurisdiction, are de- 
cided against the complainants, although the court had jurisdiction 
to dispose of thèse questions, its jurisdiction immediately ceases, 
and it may not décide the question of 'the undervaluation of the 
property of the state which is not taxed under the statute in ques- 
tion, when compared with the valuation placed upon the property 
of the complainants which is so taxed. Of course, if the claim 
that the Constitution and statute of the state violate the Constitu- 
tion of the United States is fictitious and fraudulent, the Circuit 
Court of the United States could not acquire jurisdiction ; but if that 
claim isreal, and the court acquires jurisdiction, it does not lose 
it because its décision on that question is against thé complainants' 
contention. If this were not so, ail bills for injunction, in which 
the jurisdiction of the fédéral court is invoked on account of a 
statute or Constitution of a state contravening the provisions of 
the fédéral Constitution, should be disposed of without putting the 
parties to the expense of taking testimony, because no testimony 
could possibly be considered. If it were found that the contention 
of the complainants was well founded, then an injunction would 
foUow as a matter of course; and if it were found that the Con- 
stitution or statute did not violate the provisions of the fédéral 
Constitution, the jurisdiction of the court would immediately dé- 
termine, and the bill be dismissed. If that contention is well found- 
ed, then in thèse cases two years of time, and many thousands of 
dollars spent in taking testimony, should hâve been saved. But 
we cannot assent to this view. If the court actually acquires ju- 
risdiction, that jurisdiction, although acquired because the Con- 
stitution or law of a state is claimed to be in contravention to the 
Constitution of the United States, extends to ail questions involved 
in the controversy, and not merely to the question of the violation 
of the fédéral Constitution. Jurisdiction of a fédéral court having 
been properly invoked for relief against assessments as discrimi- 
nating against complainant, and thus depriving it of the equal pro- 
tection of the laws, under the fourteenth amendment, where the 
complainant fails to show discrimination the bill may be retained 
to administer relief on other grounds, although the state court could 
afïord adéquate remedy. This was held in Louisville Trust Co. 
V. Stone, 107 Fed. 305, 46 C. C. A. 299, where Justice Day, in de- 
livering the opinion of the Circuit Court of Appeals of this circuit, 
cites with approval the case of Nashville, etc., Railway Co. v. Tay- 
lor (C. C.) 86 Ped. 168, in which the grounds of fédéral jurisdiction 
are carefuUy examiried and fully stated in an able opinion by Judge 
Clark. Where the Suprême Court of the United States acquires 
jurisdiction on appeal from this court only because a law of a state 
is claimed to be in contravention of the Constitution of the United 
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States, the appeal is not dismissed because the Suprême Court dé- 
cides that the claim of the fédéral question involved is not well 
founded. If the claira is real and is made in good faith, then the 
Suprême Court acquires jurisdiction of the entire case, and of ail 
questions involved in it. 

In the case of Horner v. United States, 143 U. S. 570, 576, 577, 
12 Sup. Ct. 5S2, 524, 36 L. Ed. 866, the court said: 

"Wp fire fiirther of opinion that wliere an appeal or writ of error Is taken 
fliroct to tîiis court under section 5 of the act of March 3, 1891, In a case 
in which tlie eonstitvitionallty of a law of the United States Is drawn in 
question, thls court acqulrçs jurisdiction of the entire case, and of ail ques- 
tions Involved In It, and not merely of the question of the constltutionallty 
of the law of the United States. Thls Is shown by the fact that, under sec- 
tion 5, where an appeal or wrlt of error is taken direct to thls court In a 
case In whlch the jurisdiction of the District Court or of the Circuit Court 
Is in issue, It is specifically directed that 'the question of jurisdiction alone 
shall be certifled to the Suprême Court from the court below for décision,' 
but there Is no kindred limitation prescribed in regard to any of the other 
cases in which jurisdiction in thls court of appeals or writs of error is glven 
by section 5." 

In Penn Mutual Life Insurance Co. v. Austin, 168 U. S. 685-695, 
18 Sup. Gt. 223, 227, 42 L. Ed. 636, Mr. Justice White, delivering 
the opinion of the court, said: 

"But the words of the statute which empower thls court to revlew directly 
the action of the Circuit Court are that such power shall exist wherever it 
Is clalmed on the record that a law of a state is In contravention of the 
fédéral Constitution. Of course, the claim must be real and colorable, not 
flctltious and frauduleut. Tlie contention hère made, however, Is not that 
the bill, without color of right, allèges that the state law and clty ordlnances 
violate the Constitution of the United States, but that such claim as alleged 
In the bill is legally unsound. The aj'gument, then, In effect, is that the right 
to a direct appeal to thls court does not exist where It Is clalmed that a 
state law violâtes the Constitution of the United States, unless the claim 
be well founded. But it cannot be declded wbether the clainl is merltorlous 
and should be malntalned without taking jurisdiction of the case. The 
authoritles referred to as supporting the position Indicate that the argument 
is the resuit of a confusion of thought, and that It arises from confounding 
the power of thls court to review on a vrrit of error the action of a state 
court with the power exerclsod by this court, under the act of 1891, to re- 
vlew by direct appeal the final action of the Circuit Court, where, on the 
face of the record, it appears that the claim was made that the statute of 
a state contravened the Constitution of the United States. Thèse classes 
of jurisdiction are distinct in thelr nature, and are embraced In différent 
statutory provisions. Ilavlng jurisdiction of the cause, there exists the 
FOYSfer to cônsider every question arlslng on the record." 

The case of Coulter v. Louisville & Nashville R. Co. (decided 
by the Suprême Court of the United States February 20, 1905) 
196 U. S. 599, 25 Sup. Ct. 342, 49 L. Ed. 615, was a bill brought by 
a Kentucky railroad corporation against the members of the State 
Board of Valuation and Assessment of Kentucky, and the only 
ground of jurisdiction alleged was that under the laws of the state 
of Kentucky, as administered by its executive officers, the railroad 
Company was deprived of the equal protection of the laws, contrary 
to the fourteenth amendment to the fédéral Constitution, because 
ail prooerty not exempt from taxation was required to be assessed 
at its faïr cash value, and the assessing officers assessed a great 
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deal of the tangible property in the state below its cash value, and 
the complainants' railroad property was assessed at its full value. 
After deciding the fédéral question, which gave the court below 
jurisdiction, adversely to the complainants' contention, the court 
then examined the évidence, and decided the question of fact in- 
volved in the case on its merits, saying that : 

"As the claim of rlght under the United States Constitution was not merely 
colorable, and as the évidence is hère, we hâve considered the évidence, also ; 
and our conclusion from that, as well as from the law, Is that the bill must 
be dismissed." 

The objections of complainants to the amendment of the Mich- 
igan Constitution and the statute under which the taxes in thèse 
cases were levied are repeated in différent forms in the bills of 
complaint, but may be grouped under a few heads; and those se- 
ilous and important questions thereby raised, and which were ar- 
^ued in the briefs of counsel, and orally at the bar, we will exam- 
n.e. In examining and deciding each of thèse questions, we shall 
uot at any time forget that the taxing power of a state is necessary 
to its existence, and, being one of its attributes of sovereignty, a 
statute passed for the levy and collection of its revenue must not 
be held void by a fédéral court unless it is so clearly an illégal 
entroachment upon private rights as to leave no doubt of its in- 
va'iîdity. 

Vhe complainants complain that the provision of the fourteenth 
amendment to the Constitution of the United States forbidding the 
state to deprive any person of his property without due process of 
law, or to deny to any person within its jurisdiction the equal 
protection of the laws, is violated by the amendment to the Con- 
stitution of the state of Michigan, and the statute made in pursu- 
ance thereof, under which the taxes in question in thèse cases were 
levied. As has been many times said by the Suprême Court, it 
was uiidoubtedly intended by the fourteenth amendment that no 
state should arbitrarily deprive any person of his property, and 
that equal protection and security should be given to ail under like 
circumstances. No rule can be stated which will cover ail cases, 
but the litw must give the same protection to ail persons in like 
condïtio.i, and impose no greater burden upon one than it does 
upon ail others under similar circumstances. This protection ex- 
tends to discrimination in laws for the levy and collection of taxes, 
as well as to ail other législation of a state; but perfect equality 
and uniformity in taxation is unknown, and an effort to obtain 
it as near as possible is the most that législative wisdom can ac- 
complisli. 

There can at this time be no question, after the fréquent and 
uniform expressions of the fédéral Suprême Court, that it was not 
designed by the fourteenth amendment to the Constitution to pre- 
vent a state from changing its System of taxation in ail proper and 
reasonable ways, nor to compel the states to adopt an iron rule of 
equahty, to prevent the classification of property for purposes of 
taxation, or the imposition of différent rates upon différent classes. 
It is enough that there iâ no discrimination in favor of one as 
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against another of the same class, and the method for the assess- 
ment and collection of the tax is not inconsistent with natural jus- 
tice. Bell's Gap R. Co. v. Pennsylvania, 134 U. S. 232, 10 Sup. Ct. 
533, 33 L. Ed. 893; Giozza v. Tiernan, 148 U. S. 657-663, 13 Sup. 
Ct. 721, 37 L. Ed. 599; Adams Express Co. v. Ohio. 165 U. S. 194- 
238, 17 Sup. Ct. 305, 41 L. Ed. 683 ; Magoun v. Illinois Trust & 
Savings Bank, 170 U. S. 283, 18 Sup. Ct. 594, 42 L. Ed. 1037 ; Bil- 
lings V. Illinois, 188 U. S. 97, 23 Sup. Ct. 372, 47 L. Ed. 400 ; Mer- 
chants' & M. Bank v. Pennsylvania, 167 U. S. 461, 17 Sup. Ct. 829, 
43 L. Ed. 236 ; Kentucky Railroad Tax Cases, 115 U. S. 331, 6 Sup. 
Ct. 57, 29 L. Ed. 414; Home Insurance Co. v. New York State, 
134 U. S. 594, 10 Sup. Ct. 593, 33 L- Ed. 1035 ; Gulf, etc., Ry. Co. 
V. Ellis, 165 U. S. 150, 17 Sup. Ct. 355, 41 L. Ed. 666 ; Clark v. 
Titusville, 184 U. S. 329, 22 Sup. Ct. 383, 46 L. Ed. 569 ; American 
Sugar Refining Co. v. Louisiana, 179 U. S. 89, 31 Sup. Ct. 43, 45 
L. Ed. 102; New York State v. Barker, 179 U. S. 379, 21 Sup. Ct. 
124, 45 L. Ed. 194; Charlotte, etc., R. Co. v. Gibbes, 143 U. S. 386, 
13 Sup. Ct. 255, 35 t,. Ed. 1051 ; Travelers' Ins. Co. v. Connecticut, 
185 U. S. 364, 22 Sup. Ct. 673, 46 L. Ed. 949 ; Kidd v. Alabama, 
188 U. S. 730, 23 Sup. Ct. 401, 47 L. Ed. 669; Turpin v. Lemon, 
187 U. S. 51, 23 Sup. Ct. 30, 47 L. Ed. 70; Florida, etc., R. Co. v. 
Reynolds, 183 U. S. 471, 32 Sup. Ct. 176, 46 L. Ed. 283. 

It is urged by complainants that due process of law requires, in 
taxation, that the tax bç levied by a législative body which is cho- 
sen by and acts for the community that includes the person or con- 
tains the property taxed, which is not provided for by the amend- 
ment to the Michigan Constitution or the statute under consid- 
ération; that a protection is furnished to other taxpayers of the 
State by the laws which provide a législative détermination or 
judgment of the amount of taxes which ought to be imposed upow 
them, which détermination or judgment is formed upon the con- 
sidération of the needs of the state or of the municipality for which 
the taxes imposed are to be devoted, and the amount of the taxa- 
tion required to provide for such needs, while such protection is 
withheld from the companies subjected to taxation under the act 
in question ; that the détermination of the amount of taxes to be 
raised in any case or for any purpose is a législative détermination ; 
that taxes for state purposes are determined by the Législature, 
taxes for municipal purposes are determined by the boards, officiais, 
or assembly upon whom is conferred by the state the législative 
power to décide for what purpose and in what amount taxes may 
be raised; that in every case it is a législative détermination made 
in view of the public interests, and of the amount of taxes required 
for those interests, and this législative power is exercised by offi- 
cers chosen by or answerable to those directly interested in the 
district to be taxed; that the taxes hère levied upon the railroad' 
companies are strictly state taxes, imposed for state purposes, yet 
the Législature does not détermine the amount of the tax, nor is 
it determined by any législative action which considers the subject 
of the tax; that the Législature directs the amount of the com- 
plainants' taxes to be determined by the various county, township,. 
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city, village, and school district electors, boards, councils, and 
officers, who, in their action by which the amount of the taxation 
of the railroads is determined, take no account, and can take no 
account, of the needs' of the public in respect to the purposes to 
which thè taxes are to be devoted; that the détermination of the 
amount of the taxes to be paid by the raiiroad companies is not 
only arbitrary, but that itis the resuit of chance, arising out of 
conditions, circumstances, and actions which hâve no relation 
whatever to the objects or purposes for which the taxes are im- 
posed upon the raiiroad companies. 

If this is the provision of the constitutional amendment and lég- 
islation of the State of Michigan under considération, in thèse cases 
there can be no doubt of its conflict with the fourteenth amend- 
ment of the fédéral Constitution. Chief Justice Marshall said of 
the power of taxation, in McCulloch v. Maryland, 4 Wheat. 427, 
4 L. Ed. 579 : 

"The onlj- secnrlty against the abuse of this power Is found in the structure 
of tlie goveriiment itself. In Imposing a tax the Législature acts upon its 
constituents. This is, in gênerai, a sufficient security against erroneous and 
oppressive taxation." 

And again, in Providence Bank v. Billings, 4 Pet. 561, 7 L. Ed. 
939, he said: 

"This vital power may be abused, but the Constitution of the United States 
was not Intended to furnish the correctlve for every abuse of power which 
may be commltted.by the state governments. The Interest, wisdom, and jus- 
tice of the représentative body, and its relations with its constituents, fur- 
nish the only security, where there is no express contract, against unjust 
and excessive taxation, as well as against unwlse législation generally." 

This principle pervades our whole System, and has been reiter- 
ated in a multitude of judicial opinions in the fédéral and state 
tribunals from the time of Marshall to the présent. Let us look 
at the constitutional amendment and statute of the state against 
which this criticism is directed, and see what foundation there is 
for it. The constitutional amendment provides that the Législa- 
ture shall prpvide a uniform rule of taxation for such property as 
shall be assessed by a State Board of Assessors, and the rate of 
taxation on such property shall be the rate which the State Board 
of Assessors shall ascertain and détermine is the average rate levied 
upon other property upon which ad valorem taxes are assessed 
for state, county, township, school, and municipal purposes. The 
rate is prescribed by the Constitution and Législature to be the 
average rate levied upon other property upon which ad valorem 
taxes are assessed. The Législature may use any method to fix 
the rate, so long as it does not delegate its législative function ; 
and if the rate had been fixed at any certain percentage, or the aver- 
age rate assessed upon other property for any year preceding the 
enactment, no constitutional objection could be urged to it. As 
was said by the fédéral Suprême Court in Delaware Raiiroad Tax 
Case, 18 Wall. 206-231, 21 L. Ed. 888 : 

"The state may impose taxes upon the corporation as an entity exlsting 
under its laws, as well as upon the capital stock of the corporation or its 
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sépara te corporate property. ;Ana the manner In which Its value shall be 
assessed, aud the rate of taxation, however arbitrary or caprleious, are mère 
iiiatters oJE législative discrétion. ■ It is not for us to suggest in any case tbat 
a more équitable mode of assessment or rate of taxation migbt be adopted 
tlaan the one prescribed by the Législature of the state. Our only concern 
is witti the validity of the tax. Ail else lies beyond the domain of our juris- 
dictlon." 

Then, if the Législature had the absolute power to fix the rate, 
what more équitable rate could it hâve adopted than the average 
rate paid by the other taxpayers of the state ? Thisseems not to hâve 
been a scheme to produce inequality, but a carefully devised scheme 
to distribute the burdens of taxation equally upon ail taxpayers. 
However, the character of the rate cannot be brought in question 
hère. The only question is, did the Législature fix it, or is it fixed 
by the détermination of the varions législative bodies of the différ- 
ent taxing districts into which the state is divided? "A rate ascer- 
tained as the resuit of that which is enacted may be regarded as au- 
thorized by law, as well as a rate declared in terms." Morton, Bliss 
& Co. V. ComptroUer General, 4 S. C. 477. The local législative 
bodies, in determining the amounts to be raised by taxation in their 
respective jurisdictions, and the assessing boards, in placing a val- 
uation upon the property to be taxed, do not fix the rate, under 
this statute, to be paid by the complainants. They fix the rate to 
be paid by their several constituencies who appointed them, and 
to whom they are responsible; and the state Législature, which 
is a body representing the complainants, fixes the rate at which 
the complainants are taxed to be the average rate placed on the 
other property of the state, which is ascertained by a mathematical 
calculation. The rates at which the respective communities are 
taxed are facts in the production of which the discrétion of the 
officers and the needs of the various communities for which they 
act is certainly an élément, but after the facts are produced the 
Législature may take them for its guide in fixing a rate, as it may 
take any other fact which moves its discrétion. If the Législa- 
ture were to convene each year after the assessments throughout 
the state had been levied, and should use the assessment rolls of 
the various assessing officers for the purpose of ascertaining the 
average rate levied upon other property upon which ad valorem 
taxes are assessed, and assess the property of complainants at that 
rate, there could be no constitutional objection to the tax; and 
yet the rate will be the same, and it would be ascertained in ex- 
actly the same way, except that a committee of the Législature 
would do the clérical work of making the mathematical calcula- 
tion, which, under the statute we are considering, is donc by the 
State Board of Assessors. It seems clear that there is no discré- 
tion given to the State Board of Assessors in determining the rate 
at which the complainants' property is taxed under this statute., 
but that they perform only a clérical duty in taking the facts evi- 
denced by the various assessment rolls in ascertaining a rate which 
has been fixed by the Constitution and Législature. 
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In Home Ins. Co. v. New York, 134 U. S. 594^600, 10 Sup. Ct. 
593, 595, 33 L. Ed. 1025, the court said: 

"The valldlty of the tax can In no way be dépendent upon the mode whlch 
the State may deem fit to adopt In flxing the amount for any year which it 
wlU exact for the franchise. No constitutional objection lies in the way 
of a législative body prescribing any mode of measurement to détermine the 
amount it wiil charge for the privilèges it bestows." 

And in Maine v. Grand Trunk Ry. Co., 143 U. S. 317-229, 13 
Sup. Ct. 121, 122, 35 h. Ed. 994, the court said: 

"If the amount ascertalned were speciflcally imposed as the tax, no objec- 
tion to its valldlty would be pretended. And if the inquiry of the state as 
to the value of the privilège veere limlted to receipts of certain past years, 
instead of the year in whieh the tax is coUected, it is conceded that the 
validity of the tax would not be affected; and, if not, we do not see how 
a référence to the results of any other year could afCect its character." 

We do not think the method of determining the rate violâtes the 
fourteenth amendment to the fédéral Constitution, because we 
think the rate is fixed by the Michigan Constitution and Législa- 
ture, and not by the local législatures and assessing officers of the 
counties, cities, towns, villages, and school districts of the state. 

Taxation by average rate is not confined to Michigan. See chap- 
ter, 64, Pub. St. N. H., in force January 1, 1901; 1 Rev. I^aws Mass. 
1902, p. 237, c. 12, § 93, c. 14, §§37-40 ; 2 Rev. St. Mo. 1899, pp. 3175, 
2176, §§ 9363, 9364; Laws Wis. 1903, pp. 496-499, c. 315, §§ 7-14. 
In Missouri "the average rate levied in the several school districts" 
is imposed upon railroads, and it has been sustained as not violat- 
ing the state or fédéral Constitution, although the act requires 
the use, in determining the average rate, of taxes assessed in mu- 
nicipalities in which the railroad has no property. Chicago & 
Alton R. Co. v. Lamkin, 97 Mo. 496, 10 S: W. 200. 

It is urgèd that the equal protection of the laws is denied to the 
cômplainants because section 14 of article 14 of the Constitution 
of Michigan, which provides that "every law which imposes, con- 
tinues or revives a tax shall distinctly state the tax and the object 
to which it is to be applied; and it shall not be sufficient to refer 
to any other law to fix such tax or object," protects ail other tax- 
payers except the companies taxed under the statute in question. 
This section has been construed by the state Suprême Court in the 
case of Walcott v. People, 17 Mich. 68-76, where the act taxing 
express companies was attacked as not in compliance with the sec- 
tion of the Michigan Constitution above quoted. That statute 
required the express company to pay into the treasury a spécifie 
state tax of 1 per cent, of the gross amount of its current business 
in the state. The court says : 

"It is provided by article 14, § 1, Const., that 'ail spécifie state taxes, ex- 
cept those received from the minlng companies of the tJpper Penlnsula, shall 
be applied in paying the Interest upon the primary school, university, and 
other educational funds, and, the interest and principal of the state debt, in 
the order herein recited, until the extingulshment of the state debt, other 
than the amounts due to educational fnnds, when such spécifie taxes shall 
be added to and constitute a part of the primary school interest fuud.' It 
is apparent that the fundamental law has irrevocably prescribed the appll- 
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cation of ail such spécifie state taxes as that imposed by tiie act in question, 
and that tlie Législature could in no manner cliange the purpose or altei* 
the destination of tàe tax. The application is not only unalterably fixed, 
but it is speciflcally defined, and nothing could be added by législation but 
an idle répétition of the language of the Constitution. The statute distinctly 
describes the tax and directs its payment into the state treasury, and the 
Constitution then takes the subject from the sphère of législative discré- 
tion, and decrees the uses to whlch the money must be appropria ted. ît 
inevltably foUows that, by the conjoint opération of the statute and CoU' 
stitution, the objeet to which the tax vvould be applied is made most distinci 
and certain, and no language in the act could make it more so." 

The Constitution and statute hère in question distinctly state 
that the educational fund referred to in section 1 of article 14 of 
the state Constitution will need each year the amount to be collected 
by the taxation of the property referred to in the act, at the aver- 
age rate which is imposed upon other property upon which ad 
valorem taxes are assessed. If we are right in what has already 
been said in regard to the rate being fixed by the Michigan Con- 
stitution and Législature, and not by the local Législatures of the 
various assessing districts, then the law distinctly states the tax 
and the objeet to which it is to be applied, and does not conflict 
with section 14 of article 14 of the Constitution of Michigan. 

In reply to the objection that no hearing is provided for before 
the tax is imposed, it is sufficient to say that, if a definite rate were 
imposed by the Constitution and statute, there could be no reason 
for granting a hearing, because the resuit could not be changed; 
and the Michigan Suprême Court has, in Board of Education v. 
State Board of Assessors, 133 Mich. 116, 94 N. W. 668, decided 
that the duty imposed by the Constitution and statute upon the 
State Board of Assessors, to ascertain and détermine the average 
rate levied on other property upon which ad valorem taxes are 
assessed, is ministerial and consists of a mathematical calculation. 
There is, then, no more discrétion in the State Board of Assessors 
than if the rate had been named in the Constitution and statute. 

In Hagar v. Réclamation District, 111 U. S. 701, 709, 710, 4 Sup. 
Ct. 663, 668, 38 L. Ed. 569, the court says : 

"Of the différent klnds of taxes which the state may impose, there is a 
vast number of which, from their nature, no notice can be given to the tax- 
payer, nor would notice be of any possible advantage to him, such as poil 
taxes, license taxes (pot dépendent upon the extent of his business), and 
generally spécifie taxes on thlngs or persons or occupations. In such cases 
the Législature, in authorizing the tax, fixes the amount, and that is the end 
of the matter. If the tax be not paid, the property of the dellnquent may 
be sold, and he be thus deprived of his property. Tet there can be no question 
that the proceeding is due process of law, as there is no Inquiry into the 
weight of évidence, or other élément of a judicial nature, and nothing could 
be changed by hearing the taxpayer. No right of his is, therefore, invaded. 
Thus, if the tax on animais be a fixed sum per head, or on articles a fixed 
sum per yard, or bushel, or gallon, there is nothing the owner can do whlch 
can affect the amount to be collected from him. So, if a person wlshes a 
license to do business of a particular kind or at a partieular place, such as 
keeping a hôtel or a restaurant, or selling liquors or clgars or clothes, he 
has only to pay the amount required by the law, and go into the business. 
There is no need in such cases for notice or hearing. So, also, if taxes are 
Imposed in the shape of llcenses for privilèges, such as those on foreign cor- 
porations for doing business in the state, or on domestic corporations for 



288 ' ' isè FEDERAL BBP6RTBR. 

franchises, If the parties désire the privilège, they havé 6nly to pay the 
amount required. . la sucli cases there is no nècessity for notice or hearlng, 
TJlé amoTint of thé 1;a3:''Wotild not be changea by It." 

And in Spencer''v. Merchant, 125 U. S. 345-354, 8 Sup. Ct. 921. 
926, 31 L. Ed. 7B3,' the court says : 

"The précise wrong of which complalnt Is made appears to be that the 
landowners now assessed never had opportunity to be heard as to the original 
apportioiiraent, and flnd themselves now practically bound by it, as between 
their lots and those of i the owners who pald. But that objection becomes a 
criticism upon the action of the Législature, and the process by which it 
determined the ainount to be raised and the property to be assessed. Unless 
by spécial; permi^çloij, that is a hearing never granted in the process of taxa- 
tion. The Législature détermines expenditures and anionnts to be raised for 
their paymont, the whple discussion and ail questions of prudence and pro- 
priety and .iustice being oonfided to Its jurisdiction. It may err, but the courts 
cannot review its : discrétion." 

See, also, Falïbrook Irrigation District v. Bradlev, 164 U. S. 174, 
17 Sup. Ct. 56, 41 L. Éd. 369; Walston v. Nevin, 128 U. S. 582, » 
Sup. et. 192, 3â L. Ed. 544; Paulsen v. Portland, 149 U. S. 39, 40, 13 
Sup. Ct. 750; 37 L. Ed. 637. 

it is corit'énded by the complainants that the classification of their 
property iii thé: statute under which thèse taxes are levied is based 
solely ort' ownership, and does not include property of the same 
kind owned by riatural persons or corporations which are taxed 
under the gehèral laws of the state, and therefore dénies to com- 
plainants the e:qual protection of the laws. It can hardly be con- 
tended, and tve;do iiot understand that the complainants seriously 
urge, that the f ourteenth amendment, as applied to railroad corpo- 
rations, does not permit a separate classification of their property 
for the purposeof taxation, as that question seems to hâve been 
plïtced, by authoritatiVe décisions, beyond controversy. 

In Kentucky' Railroad Tax Cases, 115 U. S. 321, 336, 337, 6 Sup. 
Ct. 57, 63, 29 E. Ed. 414, Mr. Justice Matthews, in delivering the 
opinion of the court, said: 

"The discrimination agalnst railroad companies and their property which 
Is the subject of complalnt, as belng unjust and unconstitutlonal, arises from 
the fact that, in the législation of Kentucky on the subject. railroad prop- 
erty, though called 'real estate,' is classed by Itself , as distinct from other 
réal estate, such as farms and city lots, and subjected to différent means and 
methods for 'ascertaining Its value for purposes of taxation, and differing as 
well from those applied to the property of corporations chartered for other 
purposes, such as bridge, mining, street railway, manufacturing, gas, and 
water companies. Thèse latter report to the Auditor the total . cash value 
of their property, and pay Into the treasury as a tax upon each $100 of its 
value asum equal to the tax collected upon the same value of real estate; 
and their reports and valuations are treated as complète and perfect as- 
sessments, not subject to revision by any board or court, and conclusive upon 
the taxing offleers. , But there is nothing in the Constitution of Kentucky 
that reqnires taxes to be levied by a uniform niethod upon ail descriptions of 
property. The whole matter is left to the discrétion of the législative power, 
and there Ib nothing to forbid the classiflcation of property for purposes of 
taxation and ! the valuation of ditïerent classes by dit'Eerent methods. The 
rule of equality in respect to the subject only requires the same means and 
methods to be applied impartially to ail the coustituents of each class, so 
that the law shall operate equally and iiniformly upon ail persons in simllar 
circumstances., There is no objection, therefore, to the discrimination made 
as between railroad companies and other corporations in the methods and 
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Instrnmentallties by whlch the value of thelr property la ■ ascertalned. The 
différent nature and uses of tlieir property justify the discrimination in thls 
respect whicl) the discrétion of the Législature has seen fit to impose." 

Mr. Justice Miller, in State Railroad Tax Cases, 92 U. S. 575-611, 
612, 23 L. Ed. 663, where a statute of Illinois made provision for 
the assessment of the property of railroad companies by a System 
différent ffoni that governing the taxation of other property, which 
was claimed to violate the provision of the state Constitution re- 
quiring uniformity of taxes, and the fourteenth amendaient to the 
fédéral Constitution, said: 

"There can be ho doiibt that ail the classes named In this clause, ineludlng 
peddlers, showmen, Innkeepers, ferries, express, Insurance, and telegraph 
companies, are taken out of the gênerai rule of uniformity prescribed by 
the first clause, and the only limitation as to them is that of uniformity as 
to the class Upon which the law shall operate; that is, innkeepers may be 
taxed by one, ferries by another, railroads by another, provlded that the 
rule as to innkeepers be uniform as to ail innlceepers, the rule as to ferries 
uniform as to ail ferries, and the rule as to railroad companies be uniform 
as to ail railroad companies. As we hâve seen no évidence that the rule by 
which railroad property is taxed is not uniform in its action on ail the rail- 
road companies of Illinois, we can perçoive no opposition to the Constitution 
of the State in that rule. But suppose it were otherwlse; perfect equallty 
and perfect uniformity of taxation as regards Individuals or corporations, 
or the différent classes of property subject to taxation, Is a dream unrenlized. 
It niay be admitted that the System which most nearly attalns thls is the 
best. But the most complète System which can be devised must, when we 
consider the immense variety of subjects which it necessarily embraces, be 
imperfect." 

In Pittsburgh, etc., Railway Co. v. Backus, 154 U. S. 431-425, 
14 Sup. Ct. 1114, 1116, 38 L. Ed. 1031, a statute by vi^hich ail prop- 
erty of individuals and ordinary corporations was subject to valua- 
tion and assessment by county ofificers, while the assessment of 
railroad property vsras committed to a State Board of Tax Com- 
missioners, was sought to be held invalid as contravening the pro- 
visions of the fourteenth amendment to the fédéral Constitution. 
Justice Brewer, in delivering the opinion of the court, said : 

"Notwlthstanding the elaborate attack made both in brlef and argument 
upon this act, it seems to us that its constltutionality has been practieally 
settled by décisions of this court — espeeially those in State Eailroad Tax 
Cases, S2 U. S. 575, 23 L. Ed. 663, and Kentueky Bailroad Tax Cases, 115 
U. S. 321, 6 Sup. Ct. 57, 29 L. Ed. 414. In both of those cases législation 
provlding foir the assessment of railroad property by a state board, whlle 
ail other property in the state was assessed by county officiais, w-as held 
to be obnoxious to no provision in the fédéral Constitution." 

In Plorida Central, etc., Railroad Co. v. Reynolds. 183 U. S. 471- 
480, sa Slip. Ct. 176, 180, 46 L. Ed. 283, a statute of Florida selected 
for thè purpose of reassessment property of railroad companies 
which had escaped taxation, without at the sarne time providing 
for the collection of unpaid taxes on other property. This was ob- 
jected to as discriminatory and in violation of the fourteenth amend- 
ment. The court, after reviewing at length cases construing and 
determining the application of the fourteenth amendment, held the 
act valid, saying : : : 

"If thè state had subjected railroads to taxation, whlle exempting some 
other' eJassof property, it would be difficult to flnd anything in the four- 
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teenth amenament tô overthrow Its action. The mère fact that such légis- 
lation may operàtie wlth harshness Is net of Itself sufflcîent to justlfy the 
court in declarlug It unconstitutional. Thèse matters of classification are 
of State poUcy, tp Ije determlned by the state, and the fédéral government 
Is not chargea wlth the duty of Bupervising Its action." 

In Columbus Southern Railway Co. v. Wright, 151 U. S. 470, 14 
Sup. Ct. 396, 38 L,, Ed. 238, it was held that a provision in a statute 
of Georgia distributing for taxation purposes the rolling stock and 
other unlocated personal property of the railroad company, for the 
benefît of counties traversed by "the railroad, instead of taxing the 
property in the county.where the railroad company had its prin- 
cipal office, does not violate the provision in the fourteenth amend- 
ment to the Constitution that no state shall deny to any person 
within its jurisdiction the equal protection of the laws. 

In McHenry v. Alford, lèS U. S. 651, 665, 673, 18 Sup. Ct. S43, 43 
L. Ed. 614, a spécifie tax on gross earnings in fuU of ail taxation of 
land and other property of railroads, it was held, did not deprive 
other owners of similar lands, taxed upon their value, of equal pro- 
tection of the laws. 

The last expression of the Suprême Court of the United States on 
ihis question was in the case of Coulter v. Louisville & Nashville 
R. Co., supra, in which the question of the state's right to tax the 
property of corporations in a différent class and at a différent rate 
from the other property of the state is disposed of in a single sen- 
tence, as foUows: 

"If it be a fact that the franchise of a Kentucky corporation Is taxed at a 
différent rate from tangible property In the state, there can be no question 
that the state had power, to tax It at a différent rate, so far as the Con- 
stitution of the United States Is concerned." 

But the complainants contend that in the Michigan statute un- 
der considerîition a différent method is provided for the taxation 
of railroad property owned by railroad corporations and railroad 
property owned by individuals and other corporations. It is stated 
that a number of individuals and manufacturing corporations of 
the state own and operate railroads chiefly for logging purposes, 
but incidentally for carrying passengers and freight for hire, and 
that complainants' property is not legally subject to a différent 
method of taxation than the property of thèse individuals and man- 
ufacturing corporations used in the same business. 

The complainants are àll incorporated under the statutes author- 
izing the incorporation of railroad companies, which statutes 
give to the complainants powers and privilèges not enjoyed by any 
other corporations or individuals. It cannot be said that individ- 
uals and corporations which hâve no right of eminent domain and 
the varions privilèges accorded to railroad companies incorporated 
under the railroad statutes of the state are in the same class with 
railroad corporations which exercise thèse rights and privilèges. 
The fourteenth amendment to the fédéral Constitution permits the 
législative power of the state to classify property for; the purpose 
of taxation according to its use by railroad companies which are 
given thèse powers and privilèges. It is not necessary that ail rail- 
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road property be taxed under one method and at the same rate, 
but it is only necessary that ail property belonging to railroads in 
the same class be taxed alike. If it is conceded that thèse logging 
roads owned by manufacturing corporations or individuals are 
railroads, they certainly are not railroads of the same class with the 
complainants. It seems as though it must be as compétent for the 
Législature to place différent classes of railroads in différent classes, 
for the purpose of taxation, as it is to place railroads in a class by 
themselves, and tax them and their property differently from other 
persons. Street railroads, which are chartered by the ordinances 
of various cities, and electric suburban roads, organized under a 
gênerai statute for that purpose, hâve différent privilèges and 
powers from those given to the roads organized under the gên- 
erai railroad statutes, and those roads built for service in the busi- 
ness in which individuals and manufacturing corporations are en- 
gaged hâve still further restricted powers and privilèges ; and we 
can see no reason why, in its discrétion, the Législature may not, 
for purposes of taxation, place the railroads organized under the 
gênerai railroad statutes in a class by themselves, leaving the 
other roads to be taxed under the gênerai laws of the state, without 
violating the fundamental principles of taxation, or the fourteenth 
amendment to the fédéral Constitution. The property of railroad 
corporations in Michigan bas previous to the présent act been taxed 
at a percentage of their gross earnings in lieu of other taxes; and 
it has never been thought that the property of a lumber company 
or manufacurer, used in the opération of a private railroad in his 
business, came within the terms of the statute, or that the statute 
was unconstitutional because such property was not included. 

If we are right in concluding that the property of railroad cor- 
porations may lawfully be placed in a class by itself for the pur- 
pose of taxation, and be taxed under a method entirely différent 
from that applied to other property, then a fortiori it is not neces- 
sary to make provision for the equalization of the assessment of the 
property so taxed with the other property of the state not so taxed. 
But it is insisted by the complainants that the Michigan Constitu- 
tion requireS ail assessments to be at the cash value of the property 
assessed, and although it may be légal to provide for the assess- 
ment of the property of railroad corporations by a State Board of 
Assessors, and the assessment of other property of the state by 
local assessors, in order to bave equality there must be an equaliza- 
tion of ail the assessments, so that the property not assessed at its 
cash value may not pay a greater or less proportion than property 
so assessed. The Constitution of Michigan provides that ail prop- 
erty paying ad valorem taxes shall be assessed at its cash value, no 
matter by what board or officers the assessment is made; and if 
Ihe officers who make the assessments do their duty, as the law 
présumes they do, there is necessarily an equalization in the assess- 
ments. The argument at the hearing was founded on the presump- 
tion that there is and always has been in the state of Michigan a 
systematic violation of the requirements of the laws in this regard, 
138 F.— 16 
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and that an equalizatidn îs necessary, so that all'iiroperty may be 
assessed, not at ils cash value, but at its relative proportion to its 
cash value when conlpared to the asseSsments placed dn the other 
property in the stâte. Statutes cannot be declared itivalid on the 
ground that the officers acting under them fail to perfotm the duty 
which the statutes impose. If the complainants hâve been dis- 
criminated against by a systematic and fraudulent failure on the 
part of the assessing officers to perform their duty, they may seek 
relief in a court of equity from the excessive burden placed upon 
their property by such failure ; but the relief is from the miscon- 
duct of oiîficers acting under valid statutes, and not from statutes 
which work injustice only when violated. 

It is unnecessary to cite other authorities on this question, when 
it bas been settled by the Suprême Court of the United States in 
the case of Cummings v. Bank, 101 U. S. 153-160, 161, 25 L. Ed. 903, 
where, speaking for the court, Justice Miller said : 

"We thus see that one board of equalizatlon has charge of the valtiatlon 
of the real estate of the whole state once in every ten years, another hàs 
charge of the valuation of railroad property every year, and a thlrd has 
charge of the valuation of shares of incorporated banks every year, and the 
amount flxed by thèse state boards Is in every instance the final basis of 
taxing that species of property for state and county putposes. We are asked 
to décide that, as to this final board of eqnalization of bank shares, vehose 
f unetion Is to equalize the valuation of those shares, as among themselves, 
throughout the state, wlth no power to conslder the valuation of real estate 
which cornes before another board only once in ten yfears, or other personal 
property and invested capital which never cornes before any state board, 
that its opérations must necessarily produce Inequality in valuation as it 
regards other property, and is therefore vold, as in conflict wlth the state 
constitutlonal rule of uniformlty, and wlth the third section of the same 
article of the Constitution, declaring 'that ail property émployed In banking 
shall bear a burden of taxation equal to that imposed on the ' property of 
individuals.' But there are two reasons why we'rçannot so hold: First, 
it might be that in every instance the resuit would be the valuation of bank 
shares at a lower ratio in proportion to its real value than that of any other 
property, and therefore plalntifC would hâve no gronn^ oî eomplaint; and, 
secondly, what Is more important, if thèse original valuations and eiïuali7.a- 
tions are based always, as the Constitution requirefe, on the actual. money 
value of the property assessed, the resnlt, except as It might be affected by 
honest mistakes of judgment, would necessarily be equallty and uniforniity, 
so far as it is attainable. So that while it may be true that this System 
of submitting the différent kinds of property subjeet to taxation' to différent 
boards of assessors and equalizers, with no common superior to secure uni- 
formlty of the whole, may give opportunity for maladministration of the law, 
and violation of the principle of uniformlty of tax:atlon and equâlity of bur- 
den, yet it Is not the necessary resuit of thèse laws, or of any one of them : 
and a law cannot be held unçonstitutional because, while its ]ust interpré- 
tation is consistent with the Constitution, it is unfaithfully administered by 
those who are chargea with its exécution. Their doings may be unlawful, 
while the statute is valid." 

It is urged by complainants that the act in question dénies to 
them the equal protection of the laws, because, under the gênerai 
laws of Michigan, in the assessment of personal property, débits 
are required to be deducted from crédits, while this statute requires 
the crédits of complainants to be taxed at their cash value, without 
any déduction of indebtedness owed by them; making a différent 
rule of valuation, for which no just reason exists. Again, the nght 
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of the State to make a classification by which railroad property may 
be lawfully taxed by a différent method from that under which other 
î^roperty is taxed becomes important. If the conclusion we hâve 
reached in examining the cases upon this question is correct, then 
ail railroad property, including crédits, may be taxed under a différ- 
ent method from that applied to other property. If the crédits are 
a part of the railroad property, used in the railroad business, it must 
be permissible to place them, for purposes of taxation, with the 
other railroad property in the state, in a separate class. The act 
under which thèse assessments were made provides that the de- 
scription of the property upon the assessment roll may be "real 
estate, rolling stock, right of way and appurtenances thereto, and 
ail other property used in carrying on the corporate business and 
subject to taxation by a State Board of Assessors"; and the whole 
act contemplâtes the taxation, as a unit, of ail the property used in 
carrying on the railroad business of the railroad company. 

In the case of Détroit, Grand Rapids & Western Railroad v. 
Railroad Commissioner, 119 Mich. 133, 77 N. W. 631, the railroad 
company claimed that the interest received by it on loans and de- 
posits was not a part of the gross income received in carrying on 
its business, within the meaning of the statute which provided for 
the taxation of railroad companies at a percentage of the gross 
income received in carrying on its business ; but the court held that 
the interest on loans and deposits should be included in the eam- 
ings from the railroad business, for the purpose of fixing the taxes. 

And in Chamberlain v. Walter et al. (C. C.) 60 Fed. 788-793, 
Judge Simonton held that: 

"A railroad is a unit, every part contrlbuting to Its purposes as a whole. 
If it be a corporation, its corporate purpose Is tlie niaintaining a railroad, and 
ail and every part of this property must contribute to this purpose. Its 
right of ominent domain is liniited to this purpose. This unit is made up 
of lands, Personal property, choses in action, easements, ail dépendent upon 
and inséparable from each other, deriving their value from this inseparability 
— from the fact that they contribute to this unit. They dlffer from every 
other species of property, and the discrimination made, as between them and 
other corporations and iiidividuals, in the methods and Instrumentality by 
which the value of their property is ascertained, is not Invalld. The mode 
prescribed by the Législature of this state is to get at the value of the 
plant — that is, of ail thèse éléments going to make up the railroad — and to 
aseertain what their eombined contributions making up this unit are worth. 
If they separated the component parts and attempted to flx separate values 
upon them, they would enter into an Impossible task." 

In one. class properly segregated it would be compétent for the 
state to exempt any part of the property or ail of the property, 
while the same kind of property in another class was made to bear 
the whole burden of taxation; and a fortiori reducing crédits by 
débits in one class, and not in another, or exempting crédits entirely 
in one class and taxing them in another, does not exceed the power 
of the state, nor deny the equal protection of the laws. But under 
the terms of the act in question the crédits, as such, are not neces- 
sarily taxed, but are taken into considération by the board, as are 
ail of the. other fourteen items in the report of the companies pro- 
vided to be filed, in determining the cash value of the property as a 



244 138 FEDBEAL REPORTEE. 

whole. If the crédits were taken into considération, and no réduc- 
tion was made in the value of the property, as a unit, on account of 
indebtedness which the Company was shown to hâve, and the prop- 
erty was on that account assessed at more than its cash value, then 
the complainant should hâve appeared before the board at its meet- 
ings provided for by the act, for the purpose of reviewing the roU 
and correcting the valuation of the property, and had the valua- 
tion reduced. But if the statute could be construed to conflict 
with the gênerai laws of Michigan, and it should be conceded that 
provision for déduction of débits from crédits must be made, the 
statute would not be rendered void on that account, nor the assess- 
ment invalid. If the railroad company had no debts to deduct, it 
could not be harmed; and, if it had, that fact must be shown, be- 
fore relief could be asked. Supervisors v. Stanley, 105 U. S. 305, 
26 L. Ed. 1044. 

We hâve come to the conclusion, after a careful examination of ail 
of the objections urged against the validity of the constitutional 
amendment and statute of Michigan under which the taxes in thèse 
cases were levied, that they cannot be held to violate the Constitu- 
tion of the United States; and therefore it is unnecessary for us to 
discuss the proposition of the défendant claiming that a railroad 
company, by voluntarily reorganizing under the gênerai railroad 
iaw of the state after the adoption of the constitutional amendment 
and législation, became subject thereto, and cannot question their 
validity. 

The complainants urge that, if it is ruled that there is no valid 
objection to the Iaw under which thèse taxes were levied, the as- 
sessmentg made in the year 1902, by the assessing ofEcers gener- 
ally, and in a great number of the différent and varions assessment 
• districts of the state, of the property assessed otherwise than under 
the act in question, were intentionally made at less than the true cash 
value of the property assessed, and that the assessments so made 
did not express the real judgment of the assessing ofïîcers making 
the assessments, and thereby a greater rate and burden of taxation, 
to the extent of 18 per cent., was put by the State Board of As- 
sessors upon the complainants' property than would hâve been 
put thereon if such assessments had been made by the assessing 
officers as required by Iaw, and that, to the extent of such excess, 
the collection of taxes based thereon would deprive the complain- 
ants of their property without due process of Iaw. 

As we hâve already said, we think the court having jurisdiction 
of the case, notwithstanding the Iaw has been found to be valid, 
lias the power to examine the évidence and détermine this ques- 
tion. In attacking thèse assessments the complainants must at- 
tack the judgment of officers who are by Iaw intrUsted with the 
détermination of the value of the property, and the attack can only 
be effective by proving facts which make out a situation équiva- 
lent to fraud. The Iaw is settled, and it seems to be agreed by 
counsel on both sides, that relief from an undervaluation of the 
■other property of the state must dépend upon that undervaluation 
having been so habituai, systematic, and intentional as to amount 
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to fraudulent undervaluation. The complainants hâve shown that 
there are 1,300 separate assessing districts in the state o£ Michigan, 
in which assessing officers prépare assessment rolls for their respec- 
tive assessment districts. Thèse assessment rolls are submitted 
to a local board of review, which has authority to change the valua- 
tions appearing on the rolls, and the law requires that this prop- 
erty shall be assessed at its true cash value. Under the repeated 
and almost universal demand for equal taxation, in 1899 the Lég- 
islature attempted, by the organization of a board of State Tax 
Commissioners, with gênerai supervisory power over the local 
assessors, and authority to change the valuations placed upon the 
rolls to such an extent as to bring the same up to its judgment of 
the true cash value, to accomplish that object. The duties of the 
commissioners w^ere "to take such measures as will secure the en- 
forcement of the provisions of this act, to the end that ail of the 
properties of the state liable to assessment for taxation shall be 
placed upon the assessment rolls, and assessed at their actual cash 
value." A table is found in the évidence, made by the Board of 
State Tax Commissioners after the board was appointed and it 
had investigated the subject, showing that, in the judgment of the 
board, the percentage of the value of property as found on the 
assessment rolls ranged from 23.8 per cent, to 108.7 per cent, of 
its true cash value, and that there was absolutely no uniformity in 
the undervaluation or overvaluation of property placed on the 
rolls. The commissioners attempted to force the assessing officers 
throughout the state to obey the law requiring them to assess 
ail property for taxation at its true cash value. They endeavored 
to visit the différent portions of the state and interview the assess- 
ing officers. They gathered évidence themselves and through em- 
ployés, and endeavored to détermine in what localities the law 
was being disregarded, and use their best efforts to correct ail 
violations. They conferred with the assessing officers, held meet- 
ings with supervisors, and emphasized the importance of listing 
ail property subject to taxation at its true cash value, and pointed 
out that equal taxation and uniformity of assessment throughout 
the state can be accomplished in no other way. Wherever they 
found undervaluations they attempted to correct them, and, if they 
found any officers who were willfully violating the law in regard 
to listing property at its true cash value, they in a number of in- 
stances prosecuted such officers. The commission found that, in 
their judgment, few assessments of property hàd been made at cash 
value, but they endeavored to correct errors as fast as they found 
them. 

For the year 1902, when the assessed valuation of the property not 
taxed under the law in question, according to the judgment of the 
assessing officers, was $1,418,251,858, the tax commission estimated 
the valuation of the same property at $1,715,000,000. It is on ac- 
count of the différence between the valuation placed upon this 
property by the assessing officers of the state and the valuation 
placed upon it by the tax commission that the complainants claim 
that the property not taxed under the law in question was assessed 
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at only S2A per cent, of its value. Members ofthe State i Board of 
Tax Commissioners were placed upon the stand by the 'Complaiii- 
ants, and testified that the old plan of assessing property at a per- 
centage of its value still prevailed in 1903, and that they had made 
a return to an order to show cause in a suit brought by the board 
of éducation of the city of Détroit, heretofore referred to in the 
statement of this case, in which they stated that the undervaluation 
of the property of the state, subject to ad valorem taxes for state, 
county, township, school, and municipal purposes, throughout the 
state, was not the resuit, of accident, inadvertence, or mistakes in 
judgment, but that undervaluation of such property was in a large 
number of municipalities of the state intentional and gênerai, and 
that this practice of undervaluation had been in vogue in this state 
for a number of years, which statements they testified were true. 
The secretary of the board and some of its employés also testified 
that, in their opinion, the property not taxed under the statute in 
question was assessed at only a percentage of its cash : value. It 
would take more space than could be allowed to review ail of the 
testimony on this branch of the case, but when the history of the 
tax commission, as showh in the évidence in this record, is reviewed, 
it cannot be questioned that they hâve performed their duties in an 
energetic and effective manner. In the year 1899:, on complaint of 
members of the commission, a number of the assessing officers were 
removed for underassessment of property; and that the commission 
succeeded in correcting agréât many assessment rolls where the: 
property had been undervalued previous to the organization of the 
commission is shown by the fact that the valuation of the properties- 
of the state not taxed under the statute in question in this case was 
increased from 1899 to 1900 more than $349,000,000 (that is, from 
$968,169,087 in 1899 to $1,317,450,028 in 1900, an increase of more 
than one-third) ; and the aggregate value of the properties of the 
state not assessed under the statute in question in 1902 was raised 
to $1,418,000,251.58, making another increase of more than $100,- 
000,000. If the address -of the Governor to the Législature, be- 
fore this commission was organized, that the property of the state 
was assessed at only 65 per cent, of its cash value, was considered 
extravagant at the time, a justification for the création of the com- 
mission can certainly be found in thèse figures. The testimony in- 
dicates that at the suggestion and solicitation of the commissioners 
the assessing officers and boards of equalization endeavored to com- 
ply with the law, and although, in the judgment of the members of 
the commission, they hâve not yet donc so, it does not seem from 
the testimony that there was in 1902 the systematic, intentional, 
and illégal undervaluation which is necessary before the taxes of 
those alleged to be discriminated against can be set aside. What- 
ever the custom might hâve been previous to 1899 among assessing 
oiificers of the state, there certainly is nothing in this record which 
shows that there is now any gênerai or uniform fraudulent under- 
assessment, and, if the properties appearing on the rolls are under- 
assessed, that conclusion must be reached by substituting the judg- 
ment of the members of the tax commission, who were sworn by 
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the, complainants in the case, and their employés, for the judgment 
of the assessing officers. The testimony shows that the assessing 
officers, who réside in the districts in which the property is situated, 
hâve much better faciHties for forming a judgment; and there is 
no testimony which shows that in the assessment of 1902, as a 
gênerai rule, their judgments were not honestly formed. 

In the case of Louisville & Nash ville R. Co. v. Coulter (C. C.) 
131 Fed. 283, which was much quoted and relied upon by complain- 
ants at the hearing, it was made to appear, and it is stated in the 
opinion it was conceded by the défendants, that the property of 
the State was assessed at not more than 70 per cent, of its cash 
value in 1891, and that there was as much property, compared in 
quantity, in 1902 as in 1891; and it Was shown that in the year 
1891 the assessments aggregated $480,930,623, and for the year 
1903 they aggregated $534,417,269. From this, and from other 
testimony in the case, and other methods of computation set up by 
the judge in his opinion, which counsel for complainants say was 
followed by the members of the tax commission in this case, he 
finds that there was an illégal discrimination, within the require- 
ments of the cases, and that "the taxable property in the state was 
systematically, habitually, and intentionally undervalued to at least 
the extent of 30^ for the year 1903, first by the local assessing 
officers, and then by the equalizers." The court in its opinion said : 

"Ttie way we vlew It, to permit the valuatlon of complainant's Intangible 
property, as made, to staud, would be a palpable violation of Its rigbts. It 
is an attempt to make it pay on a 100% valuatlon, when the bulk of the 
tarpayers pay on not exceeding an 80% valuatlon. This of Itself is sutficlent 
to require that this court should Intervene." 

When this case came before the Suprême Court of the United 
States (Coulter v. Louisville & Nashville R. Co., supra), the lan- 
guage used in reversing the decree below and dismissing the bill, 
when applied to the case at bar, seems to us to dispose of this con- 
tention of the complainants. Mr. Justice Holmes, in announcing 
the unanimous opinion of the court, said : 

"llie undervaluation In the countles, looked at from the point of viev? 
Just indicated, also does not appear to hâve been such as to warrant the 
action of the court. It Is not contended that a mère undervaluation would 
be enough. It is admitted that it must hâve been systematlc and Intentlonal. 
There Is, no doubt, a natural inclination to think such an undervaluation 
probable, when it Is snggested. But what is the proof ? The state Constitu- 
tion, whatever the statutes niay hâve said, seems popularly to hâve been 
understood to hâve made a great change in the law. Praetice before its 
adoption, therefore, can hardly raise a presumptlon as to praetice afterwards, 
«ven on the libéral assumptlon that it properly could be considered in évi- 
dence. It Is obvions that the accidentai sales iu a given year may be a mis- 
leadlng guide to average values, apart from the testimony that some at least 
of the con voyances did not report true priées, yet they furnlsh the chief 
weapon of attack. The testimony as to the board of equalization takljig 
eighty per cent, of the reported sales was explalned by the members of the 
board. It would be golng very far to assume that they were commlttinj; 
perjury because to another mlnd the sales seemed more signiflcant, and the 
explanatlons not very good. Inequallty, we repeat, Is nothing, unless It was 
In pursuance of a scheme. To malce out that scheme, the anomalous course 
was followed of putting members of a tribunal established by law upon the 
wltness stand to testlfy to the opérations of their minds In doing the work 
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Intrusted to them. Fayerweather v. Eltch, 195 U. S. 276-306, 307, 25 Snp. 
et 58, 49 L. Ed. 193. Eut the prevaillng testimony was that no such scheme 
was entertalned. Whatever we may surmise or apprehend, making allow- 
ance for a certain vagueness of Ideas to be expected In the lay mlnd, for the 
reasonable différences of opinion among the most Instruçted and compétent 
men, and for the uncertainty of the éléments from which a judgment was to 
be formed In the flrst Instance, consldering the still greater uncertainty of 
those from whlch the local judgment must be coutrolled, if at ail, by persons 
having only the printed record before them, consldering further that to maln- 
tain the blll Imputes perjury to many wltnesses whose character is not im- 
peached, and flnally recalling once more that we are deallng with a case that 
properly was not cognlzable In the Circuit Court, we are of opinion that 
the blll must be dlsmissed." 

The failure of complainants to show a fraudulent, intentional, 
systematic undervaluation of the property not assessed under the 
statute under which their taxes are levied makes a détermination 
of the question of the undervaluation of the railroad properties un- 
necessary. 

Decrees may be entered dismissing the bills. 

NOTE. 
Michigan Constitution, Article 14, as Amended in 1900. 

Sec. 10. The state may continue to collect ail spécifie taxes accruing to the 
treasury under exlsting laws.| The Législature may provide for the collection 
of spécifie taxes froin corporations. The Législature may provide for the 
assessment of the property of corporations, at Its true cash value, by a State 
Board of Assessors and for ttke'levylng and collection of taxes thereon. Ail 
taxes hereafter levied on the property of such classes of corporations as are 
paying spécifie taxes under laws in force on November slxth, A. D., nineteen 
hundred, shall be applied as provided for spécifie state taxes in section one 
of thls article. 

Sec. 11. The Législature shall provide an uniform rule of taxation except 
on property paying spécifie taxes, and taxes shall be levied on such property 
as shall be prescribedby law: provided, that the Législature shall provide 
an uniform rule of taxation for such property as shall be assessed by a State 
Board of Assessors, and the rate of taxation of such property shall be the 
rate which the State Board of Aissessors shall ascerfain and détermine Is the 
average rate levied upon other property upon which ad valorem taxes are 
assessed for state, county, township, school and municipal purposes. 

Sec. 13. In the year one thousand nlne hundred and one, and every flfth 
year thereafter, and at such other tlmes as the Législature may direct, the 
Législature shall provide for an equalizatlon of assessments by a state board, 
on ail taxable property, except that taxed under laws passed pursuant to 
section ten of this article. 

Act No. 173, p. 236, Pub. Acts 1901. 

An act to provide for the assessment of the property of railroad companles, 
union station and dépôt companles, express companles, car loaning com- 
panies, stock car companles, refrigerator car companles, and fast freight 
Une companles ; and for the levy , of taxes thereon by a State Board of 
Assessors, and for the colleetlon of such taxes. 
The People of thé State of Michigan enact: 
W7io to consUtuto state hoard of assessors. 

Section 1. That the Board of State Tax Commissioners created under the 
laws of this state, shall ex ofl3clo constitute a State Board of Assessors, one 
of whom shall be elected chairman of sald board. 
H'/to to he secretary — Duties of — Proviso — Further proviso. 

Section 2. The secretary of the Board of State Tax Commissioners shall 
be ex officie secretary of the State Board of Assessors without extra compen- 
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satiou, and shall keep a record of ail Its proceedlngs In addition to such 
other dutles as may be requlred of him by said board, and shall dévote his 
whole time to the dutles of his office. In addition to the secretary said 
board may employ such other clérical assistance as may be necessary and re- 
qulred to perform the dutles Imposed upon it by this act: provided, that 
the compensation paid for such clérical assistance shall not in any case 
♦!xeeed one thousaiid dollars for each person employed, per annum : pro- 
vided, further, that said board may employ such other assistance as may be 
necessary, with the consent of the Goverfior and the Board of State Auditors. 
The compensation of the said secretary and clerks, and ail other necessary 
expenses incurred in carrying out the provisions of this act, shall be allowed 
by the Board of State Auditors upon proper vouchers approved by the chair- 
man and secretary of the board, and paid by the State Treasurer out of the 
gênerai fund. 

Board to hâve access to papers, etc. — May suhpœna witnesses — Gompensation 
of witnesses — Of persans serving subpmna — Powers of hoard. 

Sec. 3. Said board shall hâve excess [access] to ail books, papers, docu- 
ments, statements and accounts, on file or of record in any of the depart- 
ments of state, subject to the rules and régulations of the respective de- 
partments relative to the care of public records. It shall hâve llke ac- 
cess to ail books, papers, documents, statements and accounts, on file or 
of record in counties, townships and munlcipalities. It shall bave the 
right to suhpœna witnesses, upon a subpœna signed by the chairman of said 
board and attested by the secretary thereof, delivered to such witnesses, 
which subpœnas may be served by any person authorized to serve subpœnas 
from courts of record in this state, and the attendance of witnesses may be 
€ompelIed by attachment, to be issued by any circuit court in this state, upon 
proper showlng that such witness has been properly subpœnaed and bas re- 
fused to obey such subpœna. The person appearing in response to such sub- 
pœna shall recelve llke compensation as is allowed by the statutes of this 
state to witnesses in the circuit court, to be allowed by the Board of State 
Auditors upon the présentation of a copy of such subpœna, with the number 
of days' service and mileage endorsed thereon and approved by a member 
of said Board of Assessors, or the secretary thereof. The person serving 
such subpœna shall recelve the same compensation now allowed to sheriffs 
or other ofBcers for serving subpœnas. Said board shall hâve power to 
examine witnesses under oath, said oath to be adminlstered by any member 
of the board, or by the secretary thereof. It shall hâve the right to inspeet 
and examine the books, papers or accounts of any corporation, flrm or In- 
dlvldual ownlng property to be assessed by said board, and if such corpo- 
ration, flrm or indlvidual refuse to permit said inspection and examination, 
or neglect or fail to appear before said board in response to its subpœna, 
said corporation, flrm or indlvidual shall, for each such refusai, neglect or 
fallure, forfeit the sum of five hundred dollars to the state, the sum so for- 
feited to be recovered in a proper action brought in the name of the people 
of the State of Michigan, in any court of compétent jurisdiction. 
Duties of hoard. 

Sec. 4. It shall be the duty of said board to make an annual assessment 
upon an assessment roll to be prepared by said board, of the property having 
a situs lu this state as hereinafter defîned, of railroad companies, union 
station and dépôt companies, express companies, doing business within this 
state, car loaning companies, and refrigerator and fast freight Une com- 
panies, and ail other corporations ownlng, leasing, running or operating any 
freight. stock, refrigerator, or any other cars, not belng exclusively the 
property of any railroad company paying taxes upon its rolling stock under 
the provisions of this act, over or upon the Une or Unes of any railroad or 
railroads in this state. 

Term property, what to include — Proviso — Term company, how applied — 
"Property situs in state" what to include. 

Sec. 5. The term property as used in this act shall be deemed to Include 
ail property, real or Personal, belonging to the corporation subject to taxa- 
tion under this act, including the right of way, roadbed, stations, cars, roll- 
ing stock, tracks, wagons, horses, office furniture, telegraph or téléphone 
pôles, wires, conduits, switchboards, and ail other property used in carry- 
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Ing on the btsinesa bf sald corporations or owned by them respectively, and 
ail other real and perëonal property and ail franchises, sald franchises not 
to be dlrectly assessed, but to be taken into considération in determining the 
value of the other property: provided, however, that this définition shall 
not include, apply to op subject to taxation such real estate as is owned 
and can be conveyed by snch corporations under the laws of this state wbich 
is not aetually occupied in the exercise of their franchises or in use in the 
proper opération of their roads or their corporate business ; but such real 
estate so eseepted shall be liable to taxation in the same manner and for 
the same purposes and to the same extent and subject to the same condi- 
tions and limitations as to the collection and return of taxes thereon, as 
is other real estate in the several townships or municipalities in which the 
same may be situate. The term Company, corporation or association, wher- 
ever used in this act, shall apply to and be construed as referring respec- 
tively to any rallroad company, union station and dépôt company, express 
Company, car loaning company or refrigerator or fast freight line Company, 
and any and ail other corporations subject to taxation under this act. The 
term "property having a situs in this state" shall include ail the property, 
real and Personal, of the corporations enumerated in this act, owned, used 
and occupied by thein within the limits of this state, and also such propor- 
tion of the rolling stock, cars and other property of such corporations as is 
used partly within and partly without this State, as hereln provided to be 
deterinincd. 
Corporation to file report ictth l)oard. 

Sec. 6.1 The several corporations enumerated in this act, doing business in 
this state, shall annually, between the flrst and thirtieth days of June in 
each year, under the oath of the président, secretary, treasurer, superin- 
lendent or chief offleer of èuch company, make and file with the State Board 
of Assessors, in such form as sald board may provide, upon blanks to be 
furnished by said board, fl statément contalning the follovving f acts : 

Railroad, Union Station and Depot Companies. 

Blanlc», wJint to contaiti. 

The blanks furnished to railroad and union station and dépôt companies, 
shall provide for the following Information: 
Namo. 

First. The name of the company. 
Nature, etc. 

Second. The nature of the company, and under the laws of what state 
or country organized. 
Location. . ■■ ,, 

Third. The location of Its principal office. 
Addreas of OUvoens. 

Fourth. The name and post office address of the président, secretary, au- 
ditor, treasurer and superintèndent or gênerai manager. 
Mawigcr. 

Fifth. The name and post office address of the chief offleer or managing 
agent of the^dompany in Michigan. 
^umher of shares. 

Sixth. The number of shares of capital stock. 
Value.' 

Seventb. The par value and market value, or if there be no market value, 
the actual value, of the shares of stock on the second Monday of April of 
the year in which the report is made. 
Statément of real estate. , 

Eighth. A detailed statément of the real estate owned by the company In 
Michigan, and where situate, and the value thereof. 
Personal property. i 

Ninth. A detailed statément of the Personal property, includlng moneys 
and crédits owned by the company in Michigan, on the second Monday In 
Aprll in the year In which the report is made, where situate, and the value 
thereof. 

,1 Amended by Act No. 45, p. 52, of 1903 ; given as préviens to amendment. , , 
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Value of real estate outside of state. 

Tenth. The total value of the real estate owned by the Company situate 
outside of Mlchigan. 
Personal property. 

Eleventh. The total value of the Personal property of the company situate 
outside of Mlchigan. 
Length of Unes. 

Twelfth. The whole length of their Unes, and the length of so much of 
thelr lines as is within or la without Mlchigan, which Unes shall includp 
what said railroad companies control and use as owners, lessees, or other- 
wise. 
Or os s receipts. 

Thirteenth. A statement of the entire gross receipts of the companies, 
from whatev'cr source derived, for the year ending the second Monday of 
Aprll in the year for which the report Is made. 
Such favts as bonrd may require. 

Fourteenth. Such other facts and Information as said board may require. 
In the form of the returns prescribed by it 

Express Companies, 
Blonks, what to contaîn. 

The blanks furnished to express companies shall provide for the following 
information : 
Namc. 

First. The name of the company. 
Nature. 

Second. The nature of the company and under the laws of what state 
or country organized. 
Location. 

Third. The location of Its principal oflSce. 
Address of olJtcers. 

Fourth. The name and post office address of the président, secretary, au- 
dltor, treasurer and superlntendent or gênerai manager. 
Manager. 

Fifth. The name and post ofQce address of the chlef offlcer or managing 
agent of the company in the state of Mlchigan. 
Numier of shares. 

Sixth. The number of shares of capital stock, (a) authorized, (b) issued. 
Value. 

Seventh. The par value and marljet value, or If there be no market value, 
the actual value of the shares of stock, together with the total amount of 
bonded indebtedness, on the second Monday of April of the year for which 
the report Is made. 
Value of real estate in state. 

Eighth. The situation, Income. and value in détail of Its real estate In this 
state. 
Outside. 

Ninth. The total Income from and cash value of ail Its real estate sltuated 
outside of this state. 
Personal property in state. 

Tenth. A full and correct înventory, at the true cash value, of its Personal 
property, including moneys and crédits, within this state. 
Outside. 

Eleventh. The true cash value of ail its personal property, Including money 
and crédits without this state. 
Names, etc., of Unes. 

Twelfth. The whole length and names of railroad Unes and water and 
stage routes over which it did business, and separately, lu détail, the por- 
tions of such Unes and routes within this state, and the portion of such 
routes over navigable waters of the United States within this state. 
As hoard may require. 

Thirteenth. Such other facts and information as may be deemed necessary 
by the State Board of Assessors, or any member thereof, to the proper assess- 
ment of the property of such company. 



252 138 FEDERAL REPORTER, 

Car Loanlng, Stock Car, Refrlgerator and Fast Freight Llne Companiea, ahfl 

Other Car Companles. 
Blanics, what to contain. 

The bla^ks furnished to car loanlng, stock car, refrlgerator and fast freight 
Une companles shall provide for the followlng information : 
Name. 

First. The corporate name of the company. 
Nature. 

Second. The nature of the business of sald company, and under the laws 
of what state or country drganized. 
Location. 

Third. The location of its principal office. 
Names of offlcers. 

Fourth. The name and post office address of tbe président, secretary, au- 
ditor, treasurer and superintendent or gênerai manager. 
Location of principal office in state — 'Name of manager. 

Fifth. The location of its principal office In the sfate of MIchigan, to- 
gether wlth the name and address of the chief officer or managing agent of 
the company In MIchigan. 
Numher of car». 

Sixth. The total number of cars and rolling stock of any such corporation 
vun over or operated upon any Une or Unes of railroad vvithln this state 
each day during the entire year precedlng the date of maklng and flllng such 
report. 
Cost of each. 

Seventh. The cost of construction of each of sald cars. 
Time in service. 

Eighth. The length of time same bas been in service. 
Cash value of each. 

Nlnth. The cash value of each of sald cars so operated and run In the 
state, at the time of making and filing such report. 
As hoard may require. 

Tenth. And such other and addltional Information as may be deemed 
necessary by sald board, or any member thereof, to' the proper assessment 
of the cars of such company in this state in accordance with the provisions 
of this act and to the performance of the duties imposed upon it hereby. 
BlanJcs, when furnished— Proviso — Procédure when company refuses to malce 
statement — Penalty. 

Sec. 7. Blanks for making the statements provided for in section six shall 
be furnished to such companles on making application to sald board: pro- 
vided, that the reports hereby provided for shall not In any way relieve any 
of sald companles from making the reports now required to be made to other 
state offlcers. In case any company fails or refuses to make the statement 
required by this act, or refuses to furnlsh - any information requested, the 
board shall Inform itself as best it may on the matters necessary to be known, 
in order to discharge its duties with respect to the assessment of the property 
of such company. Any company whlch shall refuse or neglect to niake the 
report required by this act wlthin the time specifled, shall be subject to a pen- 
alty of five hundred dollars for each day of the continuance of such neglect 
or refusai to file sald report, to be reeovered in a proper action brought In 
the name of the people of the state of MIchigan in any court of compétent 
jurlsdiction. 

When board ta prépare assessment roll — Board may inspect property — True 
cash value, how determined — Of express companies — Actual — Assessment, 
how determined — Cash value of car loaning, etc., how oitained — Total 
valuation, how determined. 

Sec. 8.2 Subséquent to the flllng of the reports required In the precedlng 
section, and prior to the flfteenth day of December in each year, It shall 
be the duty of the sald State Board of Asaessors, to prépare an assessment 
roll as provided in section four of this act, upon which they shall assess 

» Amended by Act No. 45, p. 34, of 1903; glven as prevlous to amendment 
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at the true cash value on the second Monday of April of the year In which 
the assessment is made, ail the property o£ the companies herein enumerated 
subject to taxation under this act, whlch said assessment shall not be final 
until reviewed as hereinafter provlded. For the purpose of arrlving at the 
amount and character and the true cash value of the property belonging to 
sald companies as appearing upon the assessment roU for the purpose of 
assessment and taxation, the said board may personally inspect the property 
belonging to said companies, and may take iuto considération the reports 
liled under this act, the reports and returns of such companies filed in the 
office of any oiflcer of this state, and such other évidence as may be obtain- 
able bearing thereon. In determining the true cash value of the property of 
rallroad and union station and dépôt companies which own, lease or operate 
Unes partly within and partly vvithout this state, the said board shall be 
guided, in ascertaining the property subject to taxation in Michigan, by the 
relation ^^-hich the nuniber of miles of main track within the state of Michi- 
gan bears to the entire mileage of the main track of said companies both 
within and without this state. In determining the cash value of the proper- 
ty of express companies, they shall ascertain and détermine the actual value 
in money of the entire amount of the capital stock and bonded indebtedness 
of such express company. E'rom the amount so obtained and determlned, 
said board shall deduct the actual value of ail real estate owned by it as 
ascertained by said board, and the actual .value of ail its Personal property 
which is not used in the express business of such express company. And the 
remainder thus obtained shall be used in determining the assessment of 
such express company in the followiug manner: ïhe said board shall then 
divide the amount as obtained above by the total number of miles of rail- 
road, stage, water and other routes over which the company did business, 
to obtain the value per mile, and shall then multiply the value per mile thus 
obtained by the total number of miles of such routes within this state, ex- 
clusive, however, of the number of miles of water routes over the navigable 
waters of the United States within this state, to which resuit shall be added 
the value of ail real estate owned by such express company in this state, 
as determlned by said board, and the sum so obtained shall be taken and 
considered as the actual value of the property of such express company sub- 
ject to assessment and taxation in this state. In ascertaining the cash value 
of the property of car loaning, stock car, refrigerator, fast freight line and 
other car companies subject to taxation under this act, they shall ascertain 
the average number of cars used in this state during the year precedlng the 
date of the flling of the report mentioned in the precedlng section, such 
average to be determlned by dividing the total number of cars so used or 
operated within this state during said year by the total number of days on 
which sald cars were so used or operated within this state ; and they shall 
also ascertain the average cash value of such average number of cars, and 
from said data the total valuation shall be determlned and shall be the as- 
sessment against the property of said corporation. 

What descriptions roU to contain — Railroad companies, etc. — Car loanin{r 
companies, etc. — Express. 
Sec. 9. Upon said assessment roU, after the names of each of the companies 
assessed thereon, shall be placed a gênerai description of the properties of 
said companies, which shall be deemed to include ail of the properties of said 
companies liable to taxation under this act. In the case of railroad, union 
station and dépôt companies, such gênerai description may be as follows : 
"Real estate, roUing stock, right of way and appurtenances thereto, and ail 
other property used in carrying on the corporate business and subject to tax- 
ation by a State Board of Assessors." In the case of car loaning, stock car, 
refrigerator and fast freight line and other car companies, the following 
gênerai description may be used : "Cars subject to taxation by a State Board 
of Assessors." In the case of express companies, the following gênerai 
description may be used: "Property subject to taxation by a State Board 
of Assessors." In an appropriate column opposite the names of said corpo- 
rations shall be extended the cash valuations of the properties of said com- 
panies so assessed. 
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When taard to he in Session— May correct rolV—May placé cimlUed, pfopertv on 
roll—Proviso — Final valimUon — Wlien Tyoard' to certîfy to roU. 

Sec. 10.» On the thlrd Moiidaî^ of December In éach year,' It'Shall be the 
duty of the State Board of Assessors to méet àt the state capltol at Lansing, 
and to continue In session from' daj^ to dày for so long a perlod as may be 
necessary, not'làter than the flfteenth day of January next théreafter, for 
the purpose of revlewlng said assesament roll, and any company or person 
Interested shal.I hâve the right to appear during sald period and be heard 
as to the valtiatlon of the property of any Company, and sald State Board of 
Assessors may, on such application or on Its own motion, correct the assess- 
ment or valuatlon of the property of such corûpany in such manner as will, 
In its judgmeht, make the valuatlon thèreof just and equal ; and for the 
purpose of arrlvlhg at the true cash value of the properties assesssed on said 
assessment roll, may suhpœna wltnesses as provlded In section three of this 
act and hâve such hearing as may be deemed necessary. In case it shall 
fippear or be made to appear to the members of said board, actlng In review 
for assessment purpôses, that the property of any corporation subject to 
taxation under the provisions of this act shall hâve been omltted from sald 
assessment toll, It shâll place the same thereon and make the assessment 
thereof as requlred In sections eight and nine of this act : provided, that 
any such assessment shall take place in time to allow flve full days for the 
review of the same before the expiration of the time herein provided for the 
oompletiott of the review. After said State Board of Assessors shall hâve 
fompleted the review of said rolls as herein provided, they shall place op- 
posite each description of property in said roll, in a column provided for 
that purposfe, the true cash value of the same as ascertained and determined 
by them, and such valuation so fixed by them shall be the final valuatlon 
upon which the tax upon sald property shall be levied and spread as herein 
provided. After said board shaTl hâve completed the review of said roll, a 
majority thereof shall certify under thelr hands oiBcially, and spread on said 
roll, a certiflcate to the effect that the same bas been acted upon and re- 
vlewed In accordance wlth law, which eertifioate shall state ail the altéra- 
tions, changes, corrections and additions made in or to the assessment or 
valuation of the property appearlng on said roll. 

County clerli to maJce report, what to contain — Assessors, etc., to make — In 
case ofjlcers fait to report — Penalty. 

Sec. 11.4 It shall be the duty of the county clerk In each county in this 
state, as soou as possible after the equalization of the board of supervisors 
of his county of the assessment rolls of the several municipalities thereln, 
and not later than the flrst day of November In each year, to make a report, 
duly certifled; to the State Board of Assessors, of the record of such equaliza- 
tion and of the record requlred to be made nnder section thirty-seven of the 
gênerai tax law, being section three thousand eight hundred slxty of the 
Compiled Laws of Elghteen Hundred Ninéty-Seven, as appears upon the 
records of such board of supervisors, which report shall, among other things, 
contain a statement of the amount of ad valorem taxes to be raised in the 
several municipalities of such county for state, county, municipal, township, 
school and other purposes, and a statement of the aggregate valuatlon or 
the property in each of said several municipalities, as taken from the assess- 
ment rolls of said municil)allties for the year in which such equalization Is 
made. It shall be the duty of the superviser or other assessing offlcer of 
cities and villages In this state governed by spécial charters, which provide 
for the collection of ad valorem taxes, which are not reported to the board 
of supervisors for the purposes of equalization or review, and the super- 
visors or other assessing officers of cities organized under gênerai laws, to 
nnake, within the time above limited, a properly certifled report to the 
State Board of Assessors of ail ad valorem taxes raised in any of said 
municipalities, which hâve not been reported to the board of supervisors for 
the purposes of equsrtization and review. In case any county clerk or any 

sAniended by Act No. 45, p. 55, of 1903; given as préviens to amendment. 
♦Amended by Act No. 45, p. 50, of 1903 ; given as previous to amendment 
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supel?vlsor br assesslng offlcer shall neglect or f ail to maire the report by 
this section required, wlthin the tlme Umlted, the sald State Board of As- 
sessors shall inspect and examine, or cause an inspection and examinatlon 
of the records of said board of supervlsors, or in clties affeeted by thls sec- 
tion, an examinatlon of the records of the proper offlcer, for the pnrpose of 
proeurlng the information required for the purpose of arrlving at the aver- 
age rate of taxation in this state; and the said board. In addition thereto, 
may requlré such reports on blanks whlch It shall prépare and furnlsh there- 
for, from ail county, state and municipal officers, as it shall deèm necessary 
to the accomplishment of the purpose of this act. Any county elerk, super- 
viser or assesslng ofaeer who shall fail to make the report required by this 
section shall be subject to a penalty of one hundred dollars, to be recovered 
iu a proper action in the name of the people of the state of Michigan, lu 
any court of compétent jurisdiction. 
Board to ascertain avéra ç/e fax. 

Sec. 12.5 As soon as the reports required by the preceding section to be 
flled hâve been filed, or the Information therein required to be procured 
shall bave been procured, and not later than the fifteenth day of December 
in each year, the sald State Board of Assessors shall ascertain and déter- 
mine the average rate of taxation for the then current year levied upon 
other property upon which ad valorem taxes are assessed for state, county, 
township, school and municipal purposes, and sliall enter the same upon its 
records forthwith, together with the niethod by whlch such average rate 
vvas ascertalned and determined. 

Amount taxed to 6e extcnded on roll — Certificate to he attached — What to 
contain — 2'o whom roll delivered — Taxes, when payable — When to bear 
interest, rate — To hemme lien — Lien, hôte enforced— Warrant to lie an- 
neœed to roll — Collections hy distress, etc., how authorized — Proviso. 
Sec. 13.5 Sald board shall tax the property of the several companies as 
assessed by it at the rate as determined by it, and the amount of tax to be 
paid by each of said companies shall be extended upon sald assessment roll 
opposite the descriptions of their respective properties. After the comple- 
tion of sald tax roll, and prior to the first day of February in each year, the 
sald board shall attach thereto a certiflcate signed by the members of the 
board, or a majorlty thereof, which shall be as follows : "We do hereby 
certify that we hâve set down in the above assessment roll ail the property 
of raiiroad companies, express companies, union station and dépôt companies, 
car loanlng, stock car, refrigerator and fast freight Une and other car com- 
panies llable to be taxed In thls state, accordlng to our best information, and 
that we bave estlmated the same at what we belleve to be the true cash 
value thereof, and that we bave assessed the taxes thereon at the average 
rate of taxes for state, county, township, school, municipal and other pur- 
purposes, levied through the state durlng the présent year, as determined by 
us." The said tax roll shall thereupon be forthwith delivered to the Auditor 
Gfeneral, who shall Immedlately notify by registered mail the several com- 
panies taxed thereon to pay the taxes extended thereon to the State Treas- 
urer. The said taxes shall be payable on the first day of March following 
the assessment and levy thereof, and shall be in lieu of ail taxes for state 
and local purposes, not Includlng spécial assessments on property particularly 
benefited niade in any county, city, village or township. Ail taxes not pald 
before the first day of April in the year in which' the same are payable shall 
bear Interest at the rate of one per cent, per month thereafter. The taxes 
so extended against said companies shall forthwith become a debt due from 
each of said companies to the state, and shall constitute a lien upon ail the 
property of said companies, real, Personal and mixed from the tlme of 
the extension untll the payment thereof, which lien shall take precedence 
of ail demands, judgments, asslgnments by warranty deed or otherwise, or 
decrees against said companies, which lien and debt may be enforced by 
seizure or sale of sald property or such portion thereof as may be neces- 
sary to satlsfy the same, as hereinbefore provided. The State Board of 

oAmended by Act No. 45, p. 57, of 1003 ; given as previous to amendmcnt 
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Assessors shall, upon the • completion of sald roll and the correction hereîn- 
before provlded for, annex to said roll a warrant slgned by the state board, 
or a majority of them, commanding the Auditor General to collect the sev- 
eral sums mentloned in the last column of such roll, and belng the sum for 
which the said company was assessed and was liable to pay for a tax upon 
its property under the provisions of thls act for the purposes provlded for 
in this act; and the said warrant shall authorize and command the auditor 
gênerai, in case any corporation named in the assessment roll shall neglect 
or refuse to pay Its tax, to levy the same by distress and sale of the prop- 
erties of said corporation, or such portion thereof as shall be necessary to 
raise sufHcient money to satisfy said tax and the expense of said sale, af ter 
giving the same notice of such sale as provlded for In the gênerai laws of 
this State for the sale of property seized for taxes and offered for sale : pro- 
vlded, he may bring an action in the name of the people of the state of Michl- 
. gan în any court of compétent jurlsdiction in the state of Michigan, or In 
any other state, for the enforcement of said lien, and upon recovery of judg- 
ment or decree therein the same may be collected by exécution, levy and 
sale, as in other cases, upon judgments in courts of record. 
Procédure when tax judged illégal — M'hen certain payments appUed on re- 
assessment. 

Sec. 14. If any court of compétent jurisdictlon shall adjudge that any tax 
levied under the provisions of thls act is illégal on account of any Irregu- 
larity or informality in the détermination of the average rate of taxation 
required to be ascertained and determined by said State Board of Assessors, 
or for the reason that such average rate has not been ascertained and de- 
termined aecording to law, It shalî be the duty of sald State Board of As- 
sessors, whether any part of the taxes assessed and levied hâve been paid 
or not, to redetermine and reascertain the average rate of taxation through- 
out the state In accordance with law, and when such redetermination aud 
reascertainment has been had, to make a dupllcate of the original assess- 
ment roll and to extend the taxes thereon aecording to such redetermined and 
reascertained average rate, and when such dupllcate roll has been made and 
the taxes extended thereon in the manner provlded In this section, It shall 
be of the same force and effect as an original assessment made in accordance 
with law. Ail proceedings on the redetermination and reascertainment of 
such average rate and for the extension and collection of taxes upon said 
dupllcate assessment roll shall be conducted In the method originally pro- 
vlded for, so far as may be. Whenever any sum or part thereof levied upou 
any property subject to taxation under this act so set aside has been paid 
and not refunded, the payment so made shall be applled upon the reassess- 
ment upon said property, and the reassessment to that extent shall be deemed 
to be satisfled. 
When tax not to be held invalid. 

Sec. 15. No tax assessed upon any property and no average rate determined 
by said State Board of Assessors as hereinbefore required, shall be held 
invalid by any court of this state on account of any irregularity in any 
assessment or on account of any assessment or tax roll not having been 
made or proceeding had within the time required by law, or on account of 
the property having been assessed without the name of the owner, or in 
the name of any corporation or person other than the owner, or on account 
of any other irregularity, informality or omission. If the method and manner 
of ascertaining aod determinlng the average rate of taxation of property 
in this state is in accordance with the constitution and statutes of this state. 
Taxes, how applied — Proviso. 

Sec. 16. Ail taxes collected under thls act shall be applled In paying the 
Interest upon the primary school, university and other educational funds, 
and the interest and principal of the state debt, in the order herein recited, 
until the extlnguishment of the state debt other than the amounts due to 
educational funds, when such taxes shall be added to and constitnte a part 
of the primary school interest fund; and such taxes as are collected under 
tbe provisions of this act shall be treated and disbursed as spécifie taxes are 
now treated and disbursed : provlded however, that If any of the corpora- 
tions, companles or associations herein named were not paying spécifie taxes 
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to this State on November slxth, A. D. nineteen hundred, the tax collccted 
from such corporations, companles or associations under this act shall be paid 
into and become a part of the gênerai fund of the state. 
When first assessment to fie made — Time existing laws to continue in force. 

Sec. 17. The first assessment under this act shall be made as herein re- 
quired in the year nineteen hnndred and two. Nothing herein contained shall 
:be deemed a waiver or atîect the collection of the spécifie taxes required to 
be paid by the companies hereby affected, on the first day of July in the 
year nineteen hundred and one, and on the first day of July in the year 
nineteen hundred and two, under the gênerai laws upon the property or busi- 
ness of such companies operated within this state. The existing laws pro- 
vidlng for the collection of such spécifie taxes shall be contlnued in force 
until the collection and payment of ail taxes levied thereunder for the year 
nineteen hundred and one and previous years. 
Penalty for wîlfuUy making icrong assessment. 

Sec. 18. If said board shall wilfully assess any property at more or less 
than what the members taking part in making such assessment believe to 
be its true cash value, the members voting in favor of such assessment shall 
be gullty of a misdemeanor, and on conviction thereof shall be punished 
by imprisonment in the county jail not exceedlng one year, or by a fine not 
exeeediug flve thousand dollars each. 
Penalty for offering 'board gratuities, etc. 

Sec. 19. If any person, company, association or corporation whose property 
is subject to assessment under this act shall dlrectly or indlrectly promise, 
offer or give to any member of said board, during his term of otflce, or to 
any other person at his request, any gi-atuity of any kind whatever, such per- 
son or corporation shall forfeit to the state the sum of ten thousand dollars 
for each such offense, to be recovered in an action in the name of the people 
of the state of MichigaUi in any court of compétent jurlsdictlon. And the 
recovery of such fine under this act shall not constitute a bar to any prosecu- 
tion of the person or corporation so offending under the criminal laws of this 
Btate. 
Repealing clause — Proviso. 

Sec. 20. Ail other acts or parts of acts whether contained in any acts for 
the incorporation of railroad companies, union station and dépôt companies, 
express companies, car loaning companies, stock car companies, refrigerator 
car companies, and fast freight Une companies, or In any other law of this 
state, so far as such acts or parts of acts are inconsistent wlth this act, 
and no further, are hereby repealed, except as herein expressly stated: pro- 
vided however, that ail rights which the state now has under any of said 
acts, for taxes or penalties, shall not in any way be affected by this act, and 
shall not constitute a bar to any prosecution or recovery on account of such 
taxes or penalties. 

Approved May 2T, 1901. 



LAKE SHORE & M. S. RY. CO. v. POWERS, Audltor General. 

DDLUTH, S. S. & A. RY. CO. v. SAMB. 

(Circuit Court, W. D. Mlchigan, S. D. May 19, 1905.) 

Taxation of Railroads— VALiniTsr of Assessment— Michigan Statuts. 

Pub. Acts Mich. 1901, p. 241, No. 173, § 8, provlding for the assess- 
ment and taxation of the property of railroad corporations by a state 
board of assessment, requires such board to prépare an assessment roll 
by December 15th, and thereafter to meet as a board of review, and 
continue in session for so long a period as may be necessary, not later 
than the 15th day of January following, during which tlme any company 
or person interested may appear before it and be heard. It further 
provides that on such application, or on Its own motion, the board may 
correct the assessment of any company in such manner as, in Its judg- 
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ment, wlll lïiaké the vàluatlon just aùd egual, and that such vàluatlon 
ishall be'the final onçi on whlch the tàx shall be levied. During such 
session of tbe board conipiainant appeared, and was beard on an appli- 
cation to teancë Its assessment. Subsequently the board Inereased its 
assessment, and extended the same as requlred by the' statute. Helâ 
that, in the absence of any requiremént therefor in the statute, com- 
plainant was tiot èntltled to notice of such action of the board, belng 
given no rlght to a rehèar jng, and that thé valldity of the final assess- 
ment was not affectëd by the failure to give such notice. 

In Equity. Suit to erijoin the collection of taxes. 

Angell, Boynton, McMillan & Bodman and F. J. Jérôme (George 
C. Greene, of counsel), for Lake Shore & M. S. Ry. Co. 

A. E. Miller (A. B. Eldredge, of counsel), for Duluth, S. S. & A. 
Ry. Co; 

Charles A. Blair (Roger Irving Wykes, of counsel), for Auditor 
General. 

WANTY, District Judge. The bills in thèse cases, besides rais- 
ing ail the questions disposed of in the opinion just filed in the 
Michigan Railroad Tax Cases, 138 Fed. 223, claim relief from ex- 
cessive, taxes on account of the raièing of cornpla.inants' assess- 
ments by the state board of assessors without notice, and in viola- 
tion of their rights. The statute (Acts 1901, p. 241, No. 173, § 8) 
provides that : • 

"Prlor to the fiftoenth day of December In each year, It shall be the duty 
of the board of assessors to prépare an assessment roll as provided In 
section 4 of this act, upon whlch they shall assess at the true cash value 
on the second Monday of Aprll of the year in whlch the assessment Is made 
ail the property of the companies herein enumerated, subject to taxation 
under this ,act, vyhlch said assessment shall not be final until reviewed as 
hereinafter proyided," and that "on the thlrd Monday of December In each 
year, It shall be the duty of the state board of assessors to meet at the 
state Capitol at Lansing, and to continue in session from day to day for so 
long a period as may be necessary, not later than the fifteenth day of Janu- 
ary next thereafter, for the purpose of reviewing said assessment roll, and 
any Company or person Interested shall hâve the right to appear during 
said period and be heard as to the valuation of the property of any company, 
and said state board of assessors may, on such application or on its own mo- 
tion, correct the assessment or valuation of the property of such company 
in such manner as will, in its judgment, make the valuation thereof just 
and equal ; and for the purpose of arrlving at the true cash value of the 
properties assessed on said assessment roll, may subpœna witnesses, as pro- 
vided in section three of this act and bave such hearing as may be deemed 
necessary. In case it shall appear or be made to appear to the members of 
said board, acting in revlew for assessment purposes, that the property 
of any corporation subject' to taxation under the provisions of this act shall 
hâve been omitted from said assessment roll, it shall place the same thereon 
and make/the assessment thereof, as required in sections eight and nine of 
this act. Provided, that any such assessment shall take place In time to 
allow flve full days for the review of the same before the expiration of the 
time herein provided for the completlon of the review. After said state 
bbard , of assessors shall hâve completed the, review of said rolls, as herein 
provided,. they shall place opposite each description of property In said roll, 
in a colmnn provided for that purpose, the true cash value of the same as 
ascertained and determlned by them, and such valuation so flxed by them 
shall be the final valuation upon which the tax upon said property shall be 
leyied and spread as herein provided. After said board shall haye completed 
the review of said roll, a majority thereof shall certify under their hands 
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officially, anfl spread on said roll a certlficate to the effect that the same 
has been acted upon and reriewed in accordance with the law, which certifl- 
cate shall state ail the altérations, changes, corrections and additions made 
in or to the assessment or valuation of the property appearlng on said roll." 

While the board was in session according to the requirements 
of the statutè, ahd on January 12, 1903, the représentatives of the 
complainants appeared, and applied for a réduction of their re- 
spective assessments. After the hearing, and in the absence of the 
représentatives of the complainants, the assessment of the Lake 
Shore & Michigan Southern Railway Company was raised $1,030,- 
000, and that of the Duluth, South Shore & Atlantic Railway Com- 
pany was raised $1,250,000. No notice of this increase was given 
to the complainants, and they did not know of it until the publica- 
tion of the assessments on January 16, 1903, after it was too late to 
make another application for their réduction. The claim of the bills 
is that, after having fixed, as required by statute, the valuation at cer- 
tain figures before the review began, and having heard an application 
to reduce those figures, the board could not later increase them 
without notice to complainants. It is not suggested that the stat- 
ute in terms requires this notice, or any spécial notice, nor that it 
gives any time during its sessions within which the board may, 
"on its own motion, correct the assessment or valuation of the prop- 
erty of such company in such manner as will, in its judgment, make 
the valuation thereof just and equal." It seems to contemplate 
that at some time between the third Monday of December and the 
15th day of January every company interested shall hâve an oppor- 
tunity to be heard in regard to its assessment; and that the stat- 
utory notice that the board is in session as a board of review is ail 
that is contemplated is made certain by the provision that the prop- 
erty of any corporation subject to taxation under the act which has 
been omitted from the roll shall be placed thereon, but in time to 
allow five fuU days for the review of the same before the final 
sitting of the board. Unless the company is represented at the 
sessions of the board, it receives no notice of any changes made in 
the rolls. Under this statute, according to its terms, every com- 
pany interested has an opportunity to be heard in regard to its as- 
sessment before the board has completed its review ; but no com- 
pany has a right to notice of what the board has done in regard to 
raising or reducing its assessment, or what it contemplâtes doing 
in that regard, either before or after its appearance before the board. 
The board, after hearing ail the companies desiring to be heard on 
the question of their assessments, may form its judgment, and make 
ail the changes in the roll required by the statute on the last day 
of its session, except that it cannot add property which has been 
omitted ; and its action then is final. There is nothing in the stat- 
ute requiring any dififerent notice to companies whose assessments 
are raised after hearing than to companies whose assessments are 
raised without a hearing. Ail hâve the opportunity to be heard, 
and after hearing and judgment there is no right to a rehearing. 

In Pittsburgh, C, C. & St. L. Ry. Co. v. Backus, 154 U. S. 421, 
426, 437, 14 Sup. Ct. 1114, 38 L. Ed. 1031, the United States Su- 
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preme, Court, it seems to us, has answered thïs contention of thé 
complainants, when, speaking through Justice Brewer, after quot- 
ing with approval f rom State Railroad Tax Cases, tliat : "This 
board has its time of sitting fixed by law. Its sessions are not se- 
cret. No obstruction exists to the appearance of any one before 
it to assert a right, or redress a wrong ; and in thé business of as- 
sessing taxes this is all,,that can be reasonably asked"— it said : 

"Again, It Is said that the act does not requlre the state board to grant 
to the railroad companies any hearing or opportunity to be heard for the 
correction of errors at any time after the assessments hâve been agreed 
upon by the board, and before they are made final and absolute, or before 
the final adjournœent of the board; and aiso that it gives to the board arbi- 
trary power to deny to plaintifiCs any hearing at any time. But the fact and 
law are both against this contention. The plaintiff did appear before 
the board, and was heard, by its counsel and through Its offlcers, and the 
construction placed by the Suprême Court of the etate on the act — a con- 
struction which Is conciusive upon this court — is that the railroad compa- 
nies are given the right tb be présent and to be heard. It Is urged that the 
valuation as flxed was not announced until shortly before the adjournment 
of the board, and that no notice was given of such valuation in time to 
take any steps for the correction of the errors therein. If by this we are 
to understand counsel as clalming that there must be notice and a hearing 
after the détermination by the assessing board as well as before, we are 
unable to concur with that view. A hearing before judgment, with full op- 
portunity to présent ail the évidence and the arguments which the party 
deems important, is ail that can be adjudged vital. Rehearings, new trials, 
are not essential to due process of law, either in judicial or administrative pro- 
ceedings. One hearing, if ample, before judgment, satisfles the dtmand of the 
Constitution in this respect, It not Infrequently happens In this as In ail oth- 
er courts that décisions are announced and judgments entered on the last day 
of the term, and tôo late for the présentation or considération of any péti- 
tions for rehearlng or motions for a new trial. Will any one serlously 
contend that a judgment thus entered is entered in défiance of the require- 
ments of due process of law, and that a party, having been fully heard once 
upon the merlts of his case, is deprived of the constitutional protection be- 
cause he Is not heard a second timeî" 

The Michigan cases upon which the complainants rely were under 
statutes difïering from the one hère under considération ; the facts 
were also différent; and therefore the cases are not controlling. 
In Avery v. East Saginaw, 44 Mich. 587, 7 N. W. 177, the plaintiff's 
Personal assessment was increased from $6,000 to $23,000 on the 
last day of the session of the board of review, without any notice 
to him, or any opportunity to be heard upon the increase. The 
city charter empowered the board "to correct any errors in the roll, 
and to reduce or to increase any valuation of property found on 
the rolls, and to add property omitted." "Any person might show 
to the board why his valuation should be changed." The court 
held that the increase spoken of was void, because the charter 
adopted the gênerai law as furnishing the means and analogies of 
procédure, and "under the gênerai tax law there can be no change 
made prejudicial to the taxpayer after the roll has been made up 
for review, and he may therefore rest upon it, if not excessive." 
The gênerai law at that time provided for an altération of an as- 
sessment only on "the request of any person, his agent or attorney, 
considering himself aggrieved, on sufficient cause being shown," 
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and îs entirely différent from the provision of the statute hère ift 
question. 

In Griswold v. Bay City, 24 Mich. 262,, the plaintiff had appeared 
before the board, and applied to hâve his assessment reduced. The 
■board reduced it, and then, without notice, it was raised, and the 
court held that the board had no power to subsequently raise the 
assessment without notice. In deciding the case Judge Cooley 
said: 

"Their right to revlew a valuation of property only arises when an appli- 
cation is made for ttiat purpose by the party concerned; and although 
they sit as a board for three days or more, yet each partlcular case Is tieard 
by itself, and, when once disposed of, the party concerned, who Is the mov- 
ing party therein, is no longer under obligation to watch their proceedings. 
The publie notice which he bas under the law to appear and be heard, if he 
desires to do so, bas then, so far as he is concerned, spent Its force, and 
there is no more occasion for his remalning in attendance upon the board 
afterwards, lest the action taken should be rescinded, than there is for a 
suitor in court, who has obtained a judgment, remaining constantly with 
the court so long as it remains in session, lest at some time the judgment 
should be vacated in his absence and without his knowledge." 

The facts in the case of Phillips v. New Buffalo, 64 Mich. 683, 31 
N. W. 581, were exactly like those in Griswold v. Bay City. 

Ail that was held in Common Council v. Smith, 99 Mich. 507, 58 
N. W. 481, was that the provisions of the gênerai law making it 
applicable to villages when not inconsistent with their charters, 
and providing for the addition to the assessment roU by the board 
of review, during its fàrst meeting, of personal property and real 
estate omitted from said roll, cannot be invoked to validate the 
action of the assessor of a village in making such addition of per- 
sonal property on the last review day, where the charter, unlike 
the gênerai tax law, does not provide for a second meeting of the 
board of review. 

But, if the complainants were entitled to notice that the board, 
in its judgment, formed after the hearing, had decided that their 
assessments should not be reduced, but should be raised, it would 
be necessary for them to show that the action of the board in rais- 
ing the assessments was prejudicial, in that the valuation of their 
property as shown by the assessment roll, after the change had 
been made, was above its true cash value, before they could ob- 
tain relief in a court of equity. This they hâve not attempted to 
do in their bills nor in the proof. The rule is that a court of equity 
cannot enjoin the collection of a tax on the ground that it was as- 
sessed without due notice to the complainant, unless it is also made 
to appear that it is greater than should hâve been assessed, so that 
upon a hearing he would hâve been entitled to a réduction of the 
amount. This was decided in Mercantile Nat. Bank v. Hubbard 
(C. C.) 98 Fed. 465-469, where Judge Taft said: 

"This proceeding is a bill in equity to enjoin the collection of the tax on 
the ground that It was assessed without due notice to the complainant. If 
the tax assessed is no greater than ought to hâve been assessed, then the 
complainant Is not In a position to ask the intervention of a court of equity, 
because, however irregular the action of the state board may hâve been, if 
the complainant cannot make it clear that by a hearing upon notice it would 
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bave been entltled to an assessment less than that vchicli was made, the 
blll must be dlsmlssed." 

The bills in thèse cases may, for the reasons set ont in the opinion 
of the court in the Michigan Railroad Tax Cases and in this opinion, 
be dismissed. 



SAULT STB. MARIE BRIDGE CO. v. POWERS, Audltor General. 

ST. CLAIR TUNNEL CO. v. SAME. 

(Circuit Court, W. D. Michigan, S. D. May 19, 1905.) 

Taxation op Railboad Companies— Scope of Statute— Bridge Companies. 
A corporation organized under the Michigan statute "providing for the 

1 Incorporation of rallroads," whose business was to build and own a 
bridge used solely for railroad purposes* and whlch has always reported 
to the Railroad Commlssioner and pald taxes as a railroad company, Is 
a railroad, wlthin the provisions of Act No. 173, p. 238, Acts MIch. 1901, 
providing for the taxation of the property of railroad companies. 

In Equity. Suit to enjoin collection of taxes. 

A. E. Miller (A. B. Eldredge, of counsel), for Sault Ste. Marie 
Bridge Co. 

E. W. Meddaugh and Harrison Geer (L. C. Stanley, of counsel), 
for St. Clair Tunnel Co. 

Charles A. Blair (Roger Irving Wykes, of counsel), for Auditor 
General. 

WANTY, District Judge. In addition to the objections which 
are made by the complainant in the Michigan Railroad Tax Cases 
(just decided) 138 Fed. 233, this complainant claims that Act 
No. 173, p. 336, of the Laws of Michigan of 1901, under which the 
taxes in dispute were levied, does not apply to it. That statute 
provides that : 

• ''It shall be the duty of said board to make an annual assessment, upon 
an assessment roll to be prepared by sald board, of the property having 
a situa in this state as herelnafter deflned, of railroad companies, union 
station and dépôt companies, express companies, dolng business wlthin this 
State, car loaning companies, and refrlgerator and fast frelght Une companies, 
and ail other corporations owning, leasing, running or pperating any frelght, 
stock, refrlgerator, or any other cars, not being excluslvely the property of 
any railroad company paylng taxes upon its rolling stock under the provi- 
sions of this act, over or upon the llne or Unes of any railroad or rallroads 
In this State." 

Complainant contends that, as railroad bridge companies and 
railroad tunnel companies are not mentioned in the act, they may 
not be taxed under its terms. The complainant was organized in 
1887 under Act No. 198, p. 496, of the Laws of Michigan of 1873, 
entitled "An act to revise the laws providing for the incorporation 
of railroads, and to regulate the running and management, and to 
fix the duties and liabilities of ail railroad and other corporations 
owning or operating any railroad in this state," a section of which 
act authorized "any number of persons not less than seven to or- 
ganize themselves into a corporation for the purpose of construct- 



SAULT STE. MABIE BRIDGE CO. V. POWERS. 263 

ing, operating and maintaining a railroad, railroad bridge or rail- 
road tunnel." Since its organization complainant bas reported to 
the Railroad Commissioner, and been taxed, under the Michigan 
gênerai railroad law, as owner of an international bridge crossing 
the St. Mary's river between the United States and Canada. The 
Company owns and opérâtes no cars or engines. Its entire stock 
is owned by the Canadian Pacific, Duluth, South Shore & Atlantic, 
and Minneapolis, St. Paul & Sault Ste. Marie Lines ; and its bridge 
was built and is used solely for the purpose of carrying on the rail- 
road business of thèse companies, which contribute to the bridge 
Company only such sums as are necessary to maintain the bridge 
and eventually retire its bonds. Section 20 of article IV of the Con- 
stitution of Michigan says, "No law shall embrace more than one 
object, which shall be expressed in its title," and therefore, when 
the complainant was organized under the statute referred to, it was 
organized as a railroad company, for, although railroad bridge and 
tunnel companies were mentioned in the body of the act, under its 
title they must hâve been considered railroad companies, and com- 
plainant could not be organized under that statute as anything but 
a railroad company. The title to the act was changed in 1899, but 
that did not change the character of the corporations already or- 
ganized under it. The complainant, in its dealing with the state, 
has always been treated as a railroad company, and taxed under the 
provisions of the law applying to such corporations. The rail- 
road companies organizing the complainant organized it for the 
purpose of carrying on a railroad business, and, although it owns 
no engines or cars, it does no business except a railroad business. 
If any one of the companies which organized the complainant 
owned the bridge, and used it as it is now being used by each of 
them, there çould be no question as to its being used exclusively as 
a part of the railroad belonging to the company operating it. It 
is unquestionably railroad property, and, the corporation operating 
it having been organized under a statute which could provide only 
for the incorporation of railroad companies, and it having been re- 
ported and taxed under the statutes applying to railroad corpora- 
tions, the Législature must hâve intended to include complainant 
in Act 173. 

In the case of Railway Companies v. Keokuk Bridge Co., 131 U. 
S. 371-389, 9 Sup. Ct. 770, 33 L. Ed. 157, where it became a question 
whether a railroad bridge company came within a statute of Penn- 
sylvania which authorized any railroad company to enter into a 
lease or any other contract with any railroad with which it is Con- 
necting, either directly or by means of intervening lines, to form 
a continuons route for the transportation of pèrsons and property, 
Mr. Justice Gray, in delivering the opinion of the court, said: 

"Nor can we hâve any doubt that the bridge company was a railroad com- 
pany, and. the bridge a railroad, within the meaning of thèse statutes. The 
principal purpose and use of the bridge was the passage of railroad trains. 
It was, in substance and effect, a railroad bullt over water, Instead of upon 
land ; and, strictly speaking, it was a railway vladuct. rather than a bridge. 
Bridge Proprietors v. Hobolien Co., 1 Wall. 116, 17 h. Ed. 571." 
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For the reasons stated in the opinion in the Michigan Railroad 
Tax Cases and in this opinion, the bill in this case and the bill in 
the case of St. Clair Tunnel Company v. Perry F. Powers, Auditor 
General, should be dismissed. 



DETROIT, G. H. & M. RY. CO. v. POWERS, Auditor General. 

(Circuit Court, W. D. Michigan, S. D. May 19, 1905.) 

Taxation of Raileoads— Contract in Chaetee— VALiDiTr. 

In 1834 the territorial eouncil of the territory of Michigan by spécial 
act chartered the Détroit & Pontiac Railroad Company. By Act No. 
140, p. 305, Laws 1855, the Législature of the state authorlzed such Com- 
pany to change Its name to the Détroit & Mllwaukee Railway Company, 
and to purchase the property and franchises of another Company, and 
extend its Une, which were done. Such act also provided that the Com- 
pany should pay to the state annually a tax of 1 per cent, on its capital 
stock, which should be in lieu of ail other taxes. Act No. 96, p. 252, of 
1859, provided that on the sale of the road of any railroad company in 
foreclosure proceedings the company might be reorganized under any name 
chosen by the purchasers, and continue under tbe original charter. 
Thrpugh foreclosure sales under such act, said company was twice reor- 
ganized, the last time under the name of complainant, the Détroit, Grand 
Haven & Mllwaukee Railway Company. Subsequently, in an action 
brought by the state, the Suprême Court, in a décision binding on the 
fédéral courts, held that the acts of 1855 and 1859 were both within 
the powers of the Législature under the state Constitution of 1850, and 
that neither the act of 1855 nor the reorganizations after foreclosure 
created a new corporation, but that the old one was contlnued. Held, 
that the provision of the act of 1855, with respect to taxation, created 
a contract between the state and the company, which remained in force, 
notwithstanding its reorganization and change of name and the subsc 
quent action of the Législature in passing an act purporting to repeal 
the same and the original charter, and that the ad valorem taxation 
of complainant's property under Act No. 173, p. 236, Acts 1901, was 
illégal, and the collection of the tax would be enjoined. 

In Equity. Suit to enjoin collection of taxes. 

In this case, in addition to the facts stated In the opinion in the Michigan 
Railroad Tax Cases (just decided) 138 Fed. 223, It appears that the charter 
of the Détroit & Pontiac Railroad Company was granted by the territorial 
eouncil of the territory of Michigan on March 7, 1834, under which a railroad 
company was organized, and a railroad built from Détroit to Pontiac, and 
put in opération in the fall of 1844. By act of April 3, 1848 (Laws 1848, p. 
351, No. 234), a charter was granted by the Législature of the state of Michi- 
gan to the Oakland & Ottawa Railroad Company for the construction of a 
railroad from Pontiac by way of FentonvlUe to Lake Michigan, under which 
a Une was located and construction of the road begun. The Législature of 
Michigan, by an act approved Fcbruary 13, 1855 (Laws 1855, p. 305, No. 
140) authorlzed the Détroit & Pontiac Railroad to change its name to Détroit 
& Mllwaukee Railway Company, and to purchase ail the rights, property, 
and franchises of the Oakland & Ottawa Railroad Company for the purpose 
of building and operating a continuous Une of road from Détroit to Lake 
Michigan by way of Pontiac and Fentonville, which was done. This act 
provided (page 307, § 9) that: "The said company shall, on or before the 
first day of July, pay the state treasurer an annual tax of one per cent, on 
the capital stock of said company paid in, which tax shall be In lieu of ail 
other taxes, except for penalties imposed upon said company by its act of 
incorporation or any other law of this state ;" and it was also provided (page 
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306, § 7) that sald eompany mlght Issue Its corporate bonds dr obligations 
for such sums as It might borrovr, and might "secure the same by a mort- 
gage of the road or other property of said eompany." Since 1860, the Mich- 
igan Constitution (article 15, § 1) has provided that: "Corporations may 
be formed under gênerai laws but shall not be created by spécial act except 
for municipal purposes. Ail laws passed pursuant to this section may be 
amended, altered or repealed." And section 8 of the same article has since 
that time provided that: "The Législature shall pass no law alterlng or 
amendlng any act of incorporation heretofore granted without the assent of 
two-thirds of the members elected to each house ; nor shall any such act be 
renewed or extended." In 1860 certain mortgages on the road, given to se- 
cure the repayment of money borrowed in 1855, were foreclosed, and the 
eompany reorganized as the Détroit & Milwaukee Railway Company; and 
agaln, in 1878, the road, with its appurtenances and franchises, was sold 
upon mortgage foreclosure, and again reorganized as the Détroit, Grand Ha- 
ven & Milwaukee Railway Company. Thèse foreclosures and reorganizations 
both took place pursuant to Act No. 96, p. 252, of 1859, whleh provided 
(section 1) : "That upon the foreclosure of any mortgage or pledge of the 
property and franchises of any railroad corporation, if the railway track 
and its appurtenances are sold at the sale thereunder, and if the purchaser 
or purc^'lsers shall, either by purchase from said eompany or otherwise, 
provide siitable equipments for running said road, and performing In ail 
respects the duties to the public by law incumbent upon sald corporation, 
and shall transfer to said corporation again Its railway track and appur- 
tenances, and ail and slngular the equipments necessary to run the same, 
and perform ail its duties to the public, and shall, under their hands and 
seals, and verified by their oaths, déclare that he or they, having become 
such purchaser or purchasers, are desirous of continuing to perform the 
duties and enjoying the franchises and immunities of said corporation, and 
State in said déclaration, under cath, that they hâve so provided the means 
for continuing the same, and set forth the name whieh he or they désire 
said corporation to be thereafter called, and shall file said déclaration with 
the Secretary of State, together with a copy of the order confirmlng the 
sale to him or them, and notify the Attorney General, then such purchaser 
or purchasers shall be at liberty to issue, and themselves hold, new stock 
in said corporation to such an amount and of such dénomination as they 
shall deem proper : provided, that unless additlonal stock shall be in good 
faith subscribed by persons able fully to pay up the same, new stock to a 
greater amount shall not be issued than sufficient at par to represent the 
fair value of ail the property and rights then owned by said corporation. 
When said new stock shall be issued, and the holders thereof shall proceed 
as they are hereby authorized to do, to elect offlcers for Said corporation, 
and said offlcers shall duly qualify for the same, as by the charter required, 
the old officers of said eompany shall be superseded, and the old ;stock in said 
corporation shall be deemed forfeited, and may be cancelled on the books 
of said corporation, and the new stoekholders and offlcers shall, in the law, 
be deemed, and taken to be the stoekholders and officers of said corporation, 
the charter and ail laws appertaining thereto continuing to be the charter 
and laws regulatlng and governing said corporation, except that It may be 
known and called, and sue and be sued, and may contract, and do ail aets 
whieh in the law it could bave done in its old name, in and by the name set 
forth in the déclaration aforesaid. And the said corporation shall not be 
liable for any debts or obligations e.xcept those by it thereafter contracted. 
But no prier mortgage or lien shall be in any way affected by such proceed- 
ing, and ail property whatsoever, if any, that shall not be sold, shall remain 
liable for ail the debts of such corporation, and no liability of any corporator, 
direetor or other person whatsoever, shall be in anywise lessened or af- 
fected by any proceeding or act authorized by this act." In 1891 (Pub. Aets 
1891, p. 144, No. 123, § 49) the Michigan Législature added a section to the 
railroad law, as follows: "Every railroad and railway eompany operating 
a railroad in whole or in part in this state wliich eompany may hâve been 
by means of a consolidation under any gênerai or spécial law of this state, 
or by means of a mortgage foreclosure and sale and reorganizatlon, under 
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any gênerai law of thls state, Is hereby declared to be In ail respecta sttb- 
•Ject to tïie gênerai) laws of the state respeçting railroads as now existing 
or as hereafter amended j and any franchise, right, power, privilège, im- 
munity or exemption clalmed by any puch railroad or railway company of 
a klnd whiCh would not belong to a company organized under the gênerai 
railroad laws of the state as now existing or as hereafter amended Is hereby 
annulled and abrogated, and every such company shall be subject to ail the 
.restrictions and perform ail the duties now imposed by the gênerai laws or 
whlch may' hereafter be imposed upon railroad companles." And in 1900 
(Ex. Sèss. Laws 1900, p. 10, No. 5) the Législature passed an act providing: 
*That an act of the territorial l^slatlve councll of Michlgan, of elghteen 
hUiidred thirty-four, entitled 'An act to incorporate the Détroit & Pontiac 
Railroad Company,' approved Marcb seventh, elghteen hundred and thirty- 
four, and act number one hundred forty of the Session Laws of eigliteen hun- 
dred fifty-flye, entitled 'An act to authorlze the consolidation of the Détroit 
& Pontiac and : the Oakland & Ottawa Railroad Companies, so as to f orm a 
continuons line f rom Détroit to Lake Michigan, under the name of the Dé- 
troit & Milwaukee Railway Company,' and ail aets amendatory or supple- 
mentary thereto, the same constltutlng the spécial charter under whlch the 
Détroit & Milwaukee Railway Company, now known as the Détroit, Grand 
Haven & Milwaukee Railway Company, was creatied, be and the same are 
hereby repealed, sald repeal to take effect, and be in force from and after 
the thirty-flrst day of December, nlneteen hundred one." The complainants, 
slnce 1898,. hâve paid taxes pursuant to the gênerai railroad law of the 
state, but hâve always duly protected themselves by a wrltten protest against 
the exaction. 

E. W. Meddaugh and Harrison Geer (L. C. Stanley, of counsel), 
for complainant. 

Charles, A. Blair (Roger Irving Wykes, of counsel), for défend- 
ant. , 

WANTY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

Besides urging ail the grounds stated by the complainants in 
the Michigan RailroadTax Cases, it is contended that by its charter 
a contract existed between the complainant and the state of Mich- 
igan, whereby the complainant should pay 1 per cent, on its capital 
stock in lieu of ail other taxes, the impairment pf which contract by 
the provisions of Act No. 173, p. 236, Acts 1901, is beyond the power 
of the state. That the provision in the act of 1855 for the payment 
of an annual tax of 1 per cent, of its capital stock in lieu of ail other 
taxes constituted a contract between the state and the railroad com- 
pany seems clear; but the défendant says that this provision was 
made by the Législature after the Constitution provided that every 
such act might be amended, altered, or repealed, and therefore it 
presented no obstruction to the passage of Act No. 173. If that 
provision of the Constitution applied to the act of 1855, containing 
this provision, the right to alter, amend, or repeal it cannot be ques- 
tioned, and each succeeding Législature would hâve that power. 
The design. of the provisions of the Constitution, above quoted was 
eViderttly to prevent the création of any more corporations in the 
state of Michigan by spécial acts, as had theretofore been done, and 
to prevent the altering or amending of any spécial act of incorpora- 
tion theretofore granted without the assent of two-thirds of the 
members of the Législature elected to each house, and to prevent 
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any such act from being renewed or extended. The provision in 
regard to amendment, altération, or repeal applied only to corpora- 
tions thereafter to be formed under the gênerai laws of the state, 
and no corporations could thereafter be formed except under such 
gênerai laws ; but it had no référence to the corporations which had 
been theretofore formed under spécial acts. The only restrictions 
as to such corporations were that no change could be made in their 
spécial charters except by a vote of two-thirds of the members of 
the Législature elected to each house, and the renewal or extension 
of those charters was prohibited absolutely. The Législature could 
not create a new corporation, and give it any right or immunity 
which could not be taken away by a subséquent Législature ; but 
it does not follow that a subséquent Législature could impair the 
obligation of a contract between the state and a corporation formed 
before the adoption of this clause in the Constitution, when the con- 
tract was made with ail the formalities provided in the Constitu- 
tion itself. 

It is contended that under section 1 of article 15 the reserved 
right to alter, amend, or repeal acts of incorporation was designed 
to keep under control the corporate rights, privilèges, and immuni- 
ties, whether contained in an act of incorporation, an amending act, 
or an independent statute, and to prevent the Législature from 
granting irrepealable exemptions and privilèges to corporations ex- 
isting previous to as well as after the réservation was placed in the 
Constitution. If that had been the intention of the people in adopt- 
ing the Constitution, they would hâve used apt words, and provided 
that the Législature should pass no law enlarging the powers of any 
act of incorporation theretofore granted; but instead the people 
adopted sections 1 and 8, above quoted, which provide that there- 
after no corporation may be formed by spécial act except for munic- 
ipal purposes, and that laws passed pursuant to that section may be 
amended, altered, or repealed; and in section 8 they provide that 
no law altering or amending any act of incorporation theretofore 
granted can be passed without the assent of two-thirds of the 
members elected to each house of the Législature, and that no such 
act shall be renewed or extended. It seems clear that it was in- 
tended by the Constitution to provide for the enlargement of the 
powers of corporations already existing by a two-thirds vote of each 
house of the Législature, and the Suprême Court of Michigan has 
held that by the act of 1855 no new corporation was formed, but 
the Détroit & Pontiac Railroad Company was continued under a 
new name. Attorney General v. Joy, 55 Mich. 94, 20 N. W. 806. 
The case of Northern Central Ry. Co. v. Maryland, 187 U. S. 258, 
23 Sup. Ct. 62, 47 L. Ed. 167, upon which the défendant relies in 
claiming that section 1 of article 15 applies to the complainant, is 
not authority in this case, because the act of 1854 referred to in that 
opinion created a new corporation, while the Constitution of Mary- 
land of 1850, then in force, provided that ail corporations formed un- 
der gênerai laws or spécial acts might be altered from time to time 
or repealed. The vital différence is that the case of Northern Cen- 
tral Ry. Co. V. Maryland, and ail similar cases referred to by coun- 
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sel for the défendant, deals with corporations organized after the 
adoption of the Constitution providing that the laws under which 
they are created may be altered, amended, or repealed, while in this 
case the corporation was formed by a spécial act before the consti- 
tutional provision was adopted; and the amendment made in 1854 
does not create a new corporation, and therefore the clause of the 
Constitution providing for the amendment, altération, and repeal 
does not apply. 

The défendant contends that previous to the enactment of the 
statute of 1891, above quoted, by which the Législature endeavored 
to bring the complainant under the gênerai railroad law of the state, 
and the 'enactment of 1900, by which the Législature attempted 
to repeal the charter of the Détroit & Pontiac Railroad Company, 
and the statute of 1855, authorizing the consolidation of the Détroit 
& Pontiac and Oakland & Ottawa Railroad Companies, and ail of 
the acts amendatory and supplementary thereto, the complainant 
became a new corporation through the two foreclosures of mort- 
gages and reorganizations under the act of 1859, already referred to ; 
and therefore became subject in ail respects to législative control, 
because the new corporation would hâve no vested right in the tax 
limitation claimed by the complainant which the Législature under 
the altër, amend, or repeal clause of the Constitution could not con- 
trol. To show that the necessary and inévitable resuit of the fore- 
closure and reorganization under Act No. 96, p. 253, of 1859, is that 
the existence of thé Détroit & Pontiac Railroad Company did not 
vest and, continue in the corporation upon reorganization, and that 
new corporations, whose existence date from reorganizations, and 
whose rights and powers are measured by laws then in force, re- 
sulted, many authorities are cited, which it would be interesting 
to revieW were it not for the fact that the whole matter has been 
disposed of by the Suprême Court of Michigan in the case of Attor- 
ney General v. Joy, 55 Mich. 94, 20 N. W. 806, which holds that 
the purpose of the statute of 1855 was to enable the Détroit & 
Pontiac Railroad Company to take a new name, and that the Légis- 
lature had the constitutional power to pass the act of February 10, 
1859, above quoted ; and its efïect was not to allow the création of 
new corporations, but to permit the creditors of chartered corpora- 
tions to énforce their demands by a sale and transfer of the fran- 
chises, and to provide a method whereby those franchises might be 
kept alive. That décision, construing the Constitution and statute 
of the State, is binding upon this court. In that case the Attorney 
General fîled an information agàinst the directors of the complain- 
ant in tlïis case, charging them with usurping corporate rights, and 
claiming to be organized and incorporated under acts of the terri- 
tory of Michigan and the state of Michigan, before referred to. The 
défendants set up the charter of the Détroit & Pontiac Railroad 
Company :and the charter of the Oakland & Ottawa Railroad Com- 
pany, before referred to, and the act of the Législature of February 
13, 18Ô5, and the mortgage and sales of the road and subséquent 
reorganization under the statute of 1859, whereby complainants 
became poësessed of ail the franchises and privilèges of the Détroit 
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& Pontiac Râilroad Company under the act of March 7, 1834 (Laws 
1834-36, p. 40), and the act of February 13, 1855, hereinbefore re- 
ferred to. In deciding the case Judge Cooley uses this language, 
which may hâve sdme significance regarding the considération of 
the contract made by the act of 1855 : 

"The act of 1855 was not promoted excluslvely In the Interest of the râil- 
road companies named in It, but the state itself was largely concerned, and 
expected to accompllsh important public purposes by means of it. Twenty 
years before that time the state had planned for the construction of several 
parallel Unes of râilroad across the state from east to west, one of which 
was to be north of the Une of the Michigan Central Kallroad, and was ex- 
pected to be of very high value, not only to ail that part of the state through 
which it would run, but to the whole state. Much disappointment had 
corne from the road not being constructed; and when the Détroit & Pontiac 
Râilroad Company, which already had near thirty miles of road in suc- 
cessful opération, and could command means for the construction of more, 
proposed, on certain terms, which were expressed in the act of 1855, to pur- 
chase the rights and franchises of the Oakland & Ottawa Company, and to 
extend their own road to Lake Michigan, there is no reason for doubting 
that the people of the state at large looked upon thls as a favorable oppor- 
tunity for accomplishing a désire which twenty years before had found ex- 
pression in the législation of the state, ànd which ever since had been kept 
constantly in view." 

In another part of the opinion he says: 

"It bas already been seen that the important public purpose which the 
state had in view in assenting to the act of 1855 ha s been accomplished. 
The râilroad from Pontiac to Lake Michigan bas been constructed, and for 
many years operated, and the state has reaped the beneflts. But in order 
to accompllsh thls public purpose it seems to hâve become necessary to put 
the bonds and shares of the Détroit & Milwaukee Railway Company upon 
the market as well in Europe as in this country. The state recognized the 
necessity, and by its législation provlded for faellitating sales. The bonds 
and shares were sold to the amount of very many millions, and every pur- 
chaser of one of them made the purchase in reliance upon législation of this 
state which appeared to sanction, if not to invite it." 

And further in the opinion the court says : 

"But another objection is made to the act of 1855, which goes to its sub- 
stance. The act, it is said, is in conflict with that provision of the Consti- 
tution which déclares that the Législature shall pass no act renewing or ex- 
tending a spécial act of incorporation. (Article 15, § 8.) The act of 1855, 
it is said, undertook to do this ; and, as the Législature could not do it 
origlnally, neither could It afterwards confirm and validate the void attempt. 
We think the relater mlsconcelves the act. It does not purport or attempt 
to renew or extend any spécial act of incorporation. The gênerai purpose 
is to enable the Détroit & Pontiac Râilroad Company to take a new name, 
and under such new name to extend its road from Pontiac to Lake Michigan. 
There was nothing in this opposed to the Constitution either In letter or 
spirit. And this answers a further objection that the act of 1855 created 
a new corporation in violation of article 15, § 1, of the Constitution. We 
do not so understand it." 

In regard to the reorganization under the act of February 10, 
1859, it is said: 

"It Is further contended that an act approved February 10, 1859, under 
which the râilroad Company is supposed to hâve been reorganized after the 
sales on foreclosure, was without valldlty for that purpose for the two 
reasons : First, that it was without valldlty when passed ; and, second, 
that it has since, by implication, been repealed. The act is entitled 'An act 
in relation to mortgages against preferred stock in, and the dellvery of goods 
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by, railway companlesi' Here It Is said are two or more objecta expressed, 
and therefore the act Is Invalld under the Constitution, art. 4, § 20. Thls Is 
a somewhat technical objection, and we are not dlsposed to consider It af ter 
this great lapse of tlme. But It may be proper to remark that the act did 
not bring together subjects totally foreign to each other. The whole act 
concerned railways ; and 1£ It ean be consldered a technlcal disregard of the 
Constitution, it was probably inadvertent. The repeal of the act Is sup- 
posed to hâve been accomplished either by the amendment of the gênerai 
railroad law by an act passed in 1872 (Sess Laws, p. 83), or by the gênerai 
revision of that law in 1873 (Pub. Acts, p. 496, No. 198), both of whieh cov- 
ered the same gênerai subject. But we do not agrée in this. Those acts 
must be iinderstood to refer to companies organized under the gênerai rail- 
road law, while the act of 1859 evidently had other companies in vlew. It 
speaks of railway Companies — a term not made use of in the gênerai law, 
but which the company succeeding the Détroit & Pontiac had taken as a part 
of Its new name. It Is suggested, rather than urged, that the Législature 
had no constltutional power to pass the, act of February 10, 1859t as appli- 
cable to chartered corporations, because the effect was to create new corpo- 
rations with the old chartered powers. But the purpose of the act was to 
permit the eredltors of chartered corporations to enf orce their demands by 
a sale and transfer of the franchises; and thls would be impossible if the 
sale were of Itself to operate as a destruction of the franchises. The act 
merely gave a remedy for the enf orcement of debts ; and, as franchises were 
to be sold for the satisfaction of debts, it provided a method whereby they 
might be kept allve. We bave uow considered the questions raised, so far 
as seems necessary to a détermination of the main question whether the de- 
fendants are guilty of the usurpation charged upon thcm, and are clearly 
of the opinion that they are not. It niay be proper to rèfer to the case of 
Cook V. Détroit, Grand Haven & Milwaukee Railway Co., 43 MIch. 349, 5 N. 
W. 390, in which the validity of that corporation was indirectiy recognized, 
though importance is not attached to it except as a part of the public history 
of the Company." 

The reasoning contained in the brief ôf the défendant and the 
numerous cases cited might hâve been very convincing before the 
judgment in the case of Attorney General v. Joy was rendered, but, 
whatever conclusion we might hâve come to if we were allowed to 
exercise an independent judgment is forestalled by that décision of 
the Michigan Suprême Court, and we therefore hold that the com- 
plainant is a corporation organized under the territorial act of 1834 
as the Détroit & Pontiac Railroad Company, and that the act of 
1855, giving it the tax limitation of 1 per cent, on its capital stock, 
is binding on the state, and may not be impaired by Act No. 173, p. 
236, of 1901, and a permanent injunctiqn should issue as prayed. 



KINNEY V. MITCHELIi. 

(Circuit Court, E. D. Pennsylvania. June 15, 1905.) 
No. 43. 

JUBiSMCTioN or Fbdeeal OçfRT— FEDERAL Question. 

A statement of daim which seeks to recover damages for acts of de- 
fendant done in his capacity as judge of a state court does not raise a 
fédéral question, and, where there is no diversity of citizenship, a circuit 
court of the United States Is wlthout jurisdlction, and it is Its duty, on 
motion theref or, to dismiss the suit. i 

[Ed. Note. — Jurisdlction in cases invblving fédéral questions, see notes 
to Balley v. Mosher, 11 O. C. A. 308; Montana Ore Purehasing Co. v. 
Boston & M. Consol. Copper & Silver Min. Co., 35 G; G. A. 7.] 
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On Motion to Dismiss for Watit of Jurisdiction. 

Plaintiff brought suit in assumpsit to recover of the défendant cer- 
tain sums, including consequential and exemplàry damages, alleged 
to hâve been occasioned by defendant's action, as chief justice of the 
Suprême Court of Pennsylvania, in remitting a case to the superior 
court. A motion to dismiss the suit was filed on the grounds (1) 
that the circuit court had no jurisdiction; and (2) the alleged cause 
of action was frivolous. 

Robert D. Kinney, for plaintiff. 
Samuel Dickson, for défendant. 

HOLLAND, District Judge. Both the plaintifï and défendant in 
this case are résidents and citizens of the same state and district. 
The cause of action is ex delicto or of a mixed character of contract 
and tort arising under the laws of Pennsylvania. There is nothing 
in the subject-matter of the suit to give the fédéral court jurisdic- 
tion, and there is no diverse citizenship to bring it in this court, and, 
not having jurisdiction, it is the duty, as indicated by the Circuit 
Court of Appeals in this district in this particular case (136 Fed. 
773), to proceed no further, but to dismiss the suit; and it is so 
ordered. 
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THE YOUNG AMERICA. 

(District Court, S. D. New York. Jnne 9, 1905.) 

Seamen— Lien fok Wàges— Masteb ob Pilot. 

Where It appears that persons are employed on vessels as pllots, and 
are not perfoi-ming tlie dutles of masters, but are engaged solely in the 
navigation of the vessels, they are entitled to liens for their wages. 

[Ed. Note. — For cases in point, see vol. 43, Cent Dig. Seamen, §§ 1-3.] 

In Admiralty. Oh report of commissioner. 

James J. Macklin and Le Roy S. Gove, for libellant. 
Hyland & Zabriskie, for claimant. 

ADAMS, District Judge. When this matter was formerly before 
the court (136 Fed. 815), it was remitted to the commissioner, March 
31, 1905, to report the amount of wages due to the so-called pilots 
and whether they were employed in that capacity or as the actual 
masters of the boats. The report of the commissioner has now been 
returned. It is as follows : 

''The court has referred thèse cases back to me for a rehearing, directing 
me to talîe proof as to the amount of wages pald by the libellant up to and 
including the time when he took possession of the boàts, and also to déter- 
mine whether or not Simons and Purnell were masters or pilots, and hence, 
whether or not they were entitled to liens. 

As to the last question, the testimony before me shows that Corbett, the 
Dwner of the boats, had been in the saloon business and that he held no 
lieense either as master or pilot, nor had he any knowledge of navigation. 
The boats were excursion steamers and employed In running from Harlem 
River to Classon's Point, Long Island, where a summer resort was maintalned 
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by one Cowan who had made a charter of the boats from Corbett. The boats 
did no freight business and. ail of the fares of the passengers were collected 
elther on the boat or on the wharf through the sale of tickets by Cowan or 
his employées. Corbett, on the other hand, hlred and discharged the crew 
and bought ail supplies, coal, waste, oils, &c. for both boats, as well as attend- 
ing to ail business with, Cowan. Slmons and Purnell had no duties other 
than the navigation of the boats. Both held master's and pllot's licenses. 
Corbett appeared in the custom house papers as master of the 'Pauline' and 
one Kiernan whom Purnelt succeeded as master of the 'Young America.' 

In the case of The Atlas, 42 Fed. 793, Judge Brown in this District had be- 
fore him the claim of one who asserted that he was a pilot of a tugboat, the 
owners of which, howerer, asserted that he was master. The facts in that 
case are so nearly identlcal with the facts in the case before me that I am 
constrained to follow it and to hold that Simons and Purnell were not masters 
but pilots. The case at bar is to be distinguished from the Vandercook Case 
(D. C.) 24 Fed. 472, inasmuch as in the last named case the Intervenor, Little- 
field, who claimed to be a mate, was shown to hâve appeared in the enroll- 
ment of the vessel as master, making the usual master's oath. It is also to 
he distinguished from the case of The Hattie "rhomas (D. C.) 59 Fed. 297, 
where the libellant 'had the entire control of said vessel, securlng freights, 
receiving and discharging cargoes, securlng boats, collecting freight moneys, 
furnishing supplies for the vessel, hiring, discharging and paying seameii, 
bavlng full authority to go anywhere he pleased, to take any load he could 
get, to ruh the vessel as he saw fit, and to do what he thought best with her.' 
Such duties and powers are not proven In the case at bar, but on the contrary 
it is shown that the only duties of Simons and Purnell were those relating 
to the navigation of the vessel. I therefore find that Simons and Purnell 
were not masters but were pilots and are therefore entitled to their lien. 

Computing the advances paid by thç libellant up to the time when he took 
possession of the vessel at 6 P. M. on July 21, 1904, I flnd that he is entitled 
to a lien for the wages so paid as follows: 

'Young America': 

Purnell, July 15, to July 21 $ 25 67 

Wilson, July Ist to July 15 55 00 

McKeon, July 15, to July 21 25 67 

Hines, July 8, to July 15 22 00 

Dempsey, june 19 to July 1 43 26 

Miller, July 1, to July 21 31 50 

Total $203 10 

'Pauline': 

Williamson, July Ist to July 21 $ 28 00 

Erickson, July Ist to July 21 31 50 

Anderson, July 11, to July 21 18 33 

Dempsey, July Ist to July 21. l 77 00 

Simons, June 15 to July 21 135 67 

Mahoney, July Ist to July 11 11 27 

Total $301 77 

I bave not eomputed interest on the above amounts." 

It does not seem to be necessary to add anything to the report, 
which is confirmed. 

Decree for the libellant for the amounts allowed by the commis- 
sioner, with interest. 
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COOK V. PROSKBY. 
(Carcult Court of Appeals, Second Circuit. April 12, 1905.) 
No. 146. 

1. MAXiciotrs Peoseoution— Identity or Peosectttoe— Evidence. 

In an action for malicious prosecutlon, évidence held sufflclent to 
warrant a finding that défendant was the prosecutor in a criminal pro- 
ceeding against pJalntiff for withholding property lînowing tlie same to 
hâve, been stolen, In violation of New York Pen. Code, § 550, that such 
proceedings resulted in plaintiff'a arrest and iudictment, and were ter- 
minated by a dismissal of such indictment. 

2. Same— Malice— Presumptions. 

Where a prosecution was instituted by défendant applying to a magls- 
trate for a sumpions, and défendant participated therein by making oath 
to the coniplalnt, by employing counsel to conduct the hearing before 
the màgistrate, and by appearing to "pnsh the case," on a superseding 
Indictment the jnry was entitled to infer that the prosecution was mali- 
cious if wlthout probable cause. 

3. Same— Légal Advice— Défenses. 

Proof that défendant in a suit for malicious prosecution before begln- 
ning the same made a full and fair disclosure of the facts to a police màg- 
istrate, and acted in good faith on the magistrate's advice that it was de- 
fendant's duty to instltute a criminal prosecution against plaintiff, was 
insufflcient to rebut the inference of malice arising from want of probable 
cause, in the absence of évidence that the màgistrate was an attorney 
learned in the law. 

[Ed. Note. — For cases In point, see vol. 33, Cent Dig. Malicious Prose- 
cution, §§ 45, 46.] 

4. Same— Evidence. 

Where, In an action for malicious prosecution In which a superseding 
Indictment had been found and dismissed, the évidence prevlously intro- 
duced when the flrst indictment was ofïered in évidence authorized the 
presumption that it had been procured at defendant's instance, and testi- 
mohy Indicating that he may not hâve been responsible for the charge al- 
leged therein had not then been offered, the admission of such Indictment 
was not error. 

6. Fedebal CotTBTS— Appeal— Vebdict— Excessiveness. 

An objection that a verdict is excessive, being wlthln the discrétion 
of the trial court on a motion for a new trial, will not be reviewed by 
the Circuit Court of Appeals. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Writ of error by the défendant in the court below to review a 
judgment for the plaintifï entered upon the verdict of a jury in an 
action for maHcious prosecution. 

J. L. Ward, for plaintiff in error. 
A. L Elkus, for défendant in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. Error is assigned of the ruling of 
the trial judge in refusing to direct a verdict for the défendant. 
The grounds upon which the défendant asked that a verdict be 
directed in his favor were that the évidence failed to show (1) that 
the défendant had instituted any prosecution against the plaintifE 
138 P.— 18 
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for the crime of receîvîng stolen goods ; (2) that any such proceed- 
ing had been instituted by the défendant without probable cause 
therefor; (3) that any such proceeding had been instituted by the 
défendant maliciously; (4) that the prosecution had terminated 
in favor of the plaintiff. 

The évidence tended to establish the following facts: The plain- 
tiff, à dealer in coins, curios, antiques, etc., and having a place of 
business on the corner of Fourteenth street and Broadway, New 
York City, had purchased during the year 1899, in the course of his 
business and at various times, several badges issued by the Order 
of the Loyal Légion to its members, and on the 21st of December 
of that year had three of them unsold in his possession. Upon that 
day the défendant, who was a member of the order, and who had 
heard that some of the badges were for sale by the plaintiff, called 
at the plaintiff's place of business to see the badges, accompanied 
by one Berkley, a détective ofHcer, and was showti the badges by 
the plaintiff. Upon examining the badges the défendant saw one 
that he said belonged to him, and which he said he had recently dis- 
covered to be missi'ng. Iii the conversation that ensued the de- 
fendant offered the plaintiff $3 for it. This offer the plaintiff re- 
fused, telling défendant, as was the fact, that he had paid $7 for it. 
The défendant and Berkley then went before Police Magistrate 
Mayo, told him the circumstances which had taken place, and 
asked him to issue a summons against the plaintiff. Berkley served 
the summons upon the plaintiff, and the plaintiff went with him 
before the magistrate. Magistrate Mayo, after hearing the plain- 
tiff's statçment, adjourned the proceeding for a further hearing 
before Magistrate Pool. January 8th the défendant made a sworn 
complaint before Magistrate Pool, charging the plaintiff with with- 
holding the badge, and praying that he be apprehended and bound 
to answer. The complaint, in substance, alleged that the badge 
had been stolen from the defendant's office; that he subsequently, 
and on December 21st, saw it at the premises of the plaintiff, and 
then and there informed him that the badge had been stolen from 
him, and demanded the badge; and that the plaintiff refused to give 
the défendant the badge unless for the sum of $11, which suni the 
■défendant refused to pay. Thereupon Magistrate Pool issued a 
warrant against the plaintiff, charging him with withholding the 
badge in violation of section 550 of the Pénal Code. The plaintiff 
was arrested upon that warrant, and a preliminary examination 
ensued, in the course of which testimony was given by the défend- 
ant, by Berkley, and by the plaintiff, and which resulted in the 
plaintiff's being held by the. magistrate for trîal before the court 
of spécial sessions. The défendant employed counsel, who ap- 
peared for him and assisted in conducting the examination. The 
court of spécial sessions transferred the case to the court of gênerai 
sessions. Thereafter the défendant was summoned to appeàr as a 
witness before the grand jury in that court, and appeared and gave 
testimony; and the grand jury found an indictment charging the 
plaintiff with feloniously receiving the badge well kn'owing the same 
to hâve been stolen. The plaintiff employed counsel, interposed 
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a plea of not guilty to the indictment, and endeavored to hâve a 
trial. After several adjournments of the case the district attorney 
concluded to obtain a "superseding indictment." Thereafter the 
défendant was again summoned as a witness before the grand jury, 
appeared, and gave testimony, and the grand jury found a new in- 
dictment against the plaintiff. This indictment contained -several 
counts — one for feloniously receiving the badge knowing the same 
to hâve been stolen, and another for withholding the badge know- 
ing the same to hâve been feloniously stolen, against the form of the 
statute in such case made and provided. Thereafter, and in Jan- 
uary, 1901, the court of gênerai sessions, after an examination of 
the indictment and the record containing the testimony taken upon 
the examination before Magistrate Pool, dismissed the indictment, 
and an order to that effect was duly entered. 

Before the second indictment was found the défendant, in an 
interview with the plaintifif's counsel in the criminal case, and in 
response to an inquiry why he had not gone to trial with the other 
indictment, stated that he was "not willing to stand" for that in- 
dictment; that he did not believe and never had believed that the 
plaintiff had received the badge knowing it to hâve been stolen; 
that the former indictment had been so drawn as to make him 
allège that, and he was not going to swear to what he did not be- 
lieve ; that he had been advised that a charge could be made under 
the same section of the Code by which, if it could be shown that the 
plaintifif withheld the badge when he demanded it of him, and it 
could also be shown that the badge had been stolen from him, the 
plaintiff would be held criminally liable ; and if that was so, he was 
going to push the case. 

The défendant testified that he reluctantly yielded to the instruc- 
tions of Magistrate Pool in making the complaint of January 8th ; 
that he explained to the magistrate the circumstances relating to 
the theft of the badge and concerning his interview with the plain- 
tiff at his place of business; that the magistrate read to him sec- 
tion 550 of the Pénal Code, and advised him that a crime had been 
committed, and that he was in duty bound to make a complaint 
against the plaintiff; and that he accordingly made the complaint. 
He also testified that he read the part of the warrant reciting that 
the plaintiff had violated the provisions of section 550 of the Pénal 
Code. 

The évidence thus offered was sufficient to warrant the jury in 
finding that the défendant was the prosecutor in the criminal pro- 
ceedings against the plaintiff for the offense defined by section 550 
of the Pénal Code, and that thèse proceedings resulted in the arrest 
of the plaintiff and his indictment, and were terminated by the dis- 
missal of the indictment. Assuming that he was not responsible 
for so much of the prosecution as charged the plaintiff with re- 
ceiving the badge originally knowing it to be stolen, and that the 
first indictment and some of the counts in the second did not repre- 
sent any charge which the défendant had ever formulated, he can- 
not escape responsibility for the rest of the prosecution. He initi- 
ated it by applying for the summons to Magistrate Mayo; he par- 
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ticîpated in ît oy signing and making oath to the complaint be- 
fore Magistrale Pool, and by employing counsel to conduct the 
hearing before that magistrate; and he persisted in it after he 
learned that the first indictment was not one which he was willing 
to prosecute, and when he appeared to "push" the case upon the 
superseding indictment. If this prosecution was instituted without 
probable cause, the jury were at liberty to infer that it was mali- 
cious. It is entirely plain, therefore, that the first and third grounds 
assigned by the défendant as the basis of the request for a direction 
of a verdict in his favor were untenable. The only fairly disputable 
question which is presented by the ruling complained of is whether 
the trial judge should hâve taken the case from the jury because 
the évidence did not show that the prosecution was without proba- 
ble cause. Section 550 of the Pénal Code reads as follows: 

"A person who buys or receives any stolen property • « • knowlng 
the same to hâve been stolen, or who corruptly, for any money, property, re- 
ward, or promise or agreement for the same, conceals, withholds, or alds in 
coneealing or withholding, any property knowing the same to hâve been 
stolen, • * * is guilty of crlminally reeeiving such property, and is 
punishable," etc. 

An essential élément of an offense under this section is that the 
person charged with its violation shall hâve received the property 
Icnowing the same to hâve been stolen. Consequently, unless the 
défendant has probable cause to believe that the plaintiff received 
the badge with knowledge that it had been stolen, the prose- 
cution from its inception was without probable cause. "Probable 
cause is a reasonable ground of suspicion, supported by circum- 
stances sufificiently strong in themselves to warrant a cautions man 
in the belief that the person accused is guilty of the oiïence with 
which he is charged." Sanders v. Palmer, 65 Fed. 21t, 5 C. C. A. 
77, 14 U. S. App. 298. There was no évidence whatever to author- 
ize the défendant tq entertain a reasonable ground of suspicion that 
the plaintifï when he received the badge originally did so with 
guilty knowledge. So far as appeared, the plaintifï had purchased 
it in the usual course of business ; it had been exposed by him freely 
for inspection and sale to his customers ; and he had not made any 
incriminating statements about it. The évidence authorized the 
conclusion that the défendant instituted the criminal proceedings 
solely upon the circumstances that the badge had been found in 
the plaintiiï's possession, and the plaintifï, after being informed in 
substance that it belonged to défendant and had been stolen, had 
refused to surrender it without being paid the price which he asked 
for it. 

To rebut the inference of malice arising from the want of proba- 
ble cause, it is compétent for a défendant in an action for malicious 
prosecution to show that he acted bona fide, upon légal advice, in 
instituting the criminal proceeding, and this, being proved, defeats 
the action. In Stewart v. Sonneborn, 98 U. S. 187, 25 L. Ed. 116, 
such proof was treated as establishing probable cause ; but it would 
seem more strictly correct to view itas disproving malice. In 
either view, the requisite proof was not made upon the trial, be- 
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cause it was not shown that Magistrate Pool was an attorney or 
counselor at law. The rule which protects a party from the con- 
séquences of instituting a criminal proceeding, when he does so 
after a full and fair disclosure and acting in good faith upon the 
advice of counsel, is limited to the cases in which the advice has 
been given by counsel learned in the law. In râany adjudications 
it has been held that the advice of a justice of the peace is not within 
the rule. It is sufficient to refer to Olmstead v. Partridge, 82 Mass. 
383; Stanton v. Hart, 27 Mich. 539; Straus v. Young, 36 Md. 246; 
Finn v. Frink, 84 Me. 261, 24 Atl. 851, 30 Am. St. Rep. 348. In 
Sutton V. McConnell, 46 Wis. 269, 50 N. W. 414, it was decided 
that the advice of a police justice was not a protection. In Mon- 
aghan v. Cox, 155 Mass. 487, 30 N. E. 467, 31 Am. St. Rep. 555, 
it was held that the advice of a magistrate, who was at the same 
time a counselor at law, was within the rule. See, also, Turner 
V. Dinnegar, 20 Hun (N. Y.) 467. 

If the évidence had gone no further than to show that the dé- 
fendants only participation in the criminal proceeding had con- 
sisted in bis going before the magistrate and laying before him fairly 
and truthfully the facts which had corne to his knowledge, and that 
the magistrate had thereupon, in the exercise of his own judgment, 
issued the warrant, it would hâve been the duty of the trial judge 
to direct a verdict for the défendant. Cooper v. Booth, 3 Esp. 144; 
Wyatt V. White, 5 H. & N. 371 ; McNeely v. Driscoll, 2 Blackf. 
259; Bennett v. Black, 1 Stew. (Ala.) 495. In Dennis v. Ryan, 65 
N. Y. 385, 23 Am. Rep. 636, an action for malicious prosecution, the 
court said that if the defendant's statement to the district attorney 
and grand jury had been true, and an indictment had been found 
and prosecuted upon its truthful statement, the action could not 
hâve been maintained. In such case, the défendant would not hâve 
been guilty of any wrong. "The oppression of the plaintiff would 
hâve been attributable alone to the erroneous légal conclusions of 
the district attorney and grand jury." In Thaule v. Krekeler, 81 
N. Y. 432, an action for malicious prosecution of the plaintiff for 
larceny, the court said: 

"It thus appears that, while the charge of larceny Is made In technical 
terms, the facts and circumstances on which it stands are stated, and if 
they are true this action cannot be maintained. The afflant is responsible 
for those stateitients, but not for the légal conclusion drawn theref rom. 
either by the police magistrate or the district attorney or grand jury." 

The évidence upon the trial in respect to what took place when 
the sworn complaint was made and the warrant was issued by Mag- 
istrate Pool did not consist merely of the testimony of the défend- 
ant. If it had, the jury would hâve been at liberty to disregard it 
as the uncorroborated testimony of a party in interest, and the trial 
judge could not properly hâve taken the case from their considér- 
ation. But the sworn complaint made by the défendant shows 
that the statement for which he was responsible, and upon which 
the magistrate issued the warrant, was a truthful statement of the 
facts except in one immaterial particular. This statement did not 
assert that the plaintiff had received the badge with guilty knowl- 
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edgé, and though it dîd assert that the plaintiff had refnsed to give 
up the badge unless for the sUm of $11^ when the fact may hâve 
been that the plaintiff merely refused an offer of $3, this did not 
alter the légal character of the charge. It is obvious that the 
charge in the complaint was that the plaintiff had withheld the 
badge and refused to deliver it àfter he had been informed by the 
défendant that it had been stolen from him. The warrant issued 
by the justice in stating the charge recited it as consisting merely 
in withholding the badge and refusing to return the same when de- 
manded by the défendant. The magistrate seems to hâve been of 
the opinion that this constituted an offense within the meaning of 
section 550 of the Pénal Code. It is not open to fair doubt that the 
défendant made and prosecuted the charge upon that theory, and 
probably, as he testifies, upon the advice of the magistrate. His 
statement made after the first indictment had been superseded is 
consistent with this theory. Nevertheless, as there had been no- 
légal offense, and no probable cause on his part for believing that 
there had been, notwithstanding the advice of the magistrate, the 
fact could not avail the défendant, and the trial judge properly de- 
nied the request to direct a verdict. 

It has not been argued upon this w^rit of error that the trial judge 
erred in ruling that the prosecution had terminated in favor of the 
plaintiff. The court of gênerai sessions dismissed the indictment 
in pursuance of section 671 of the Code of Criminal Procédure, 
which provides that "the court may at any time ujjon its own mo- 
tion, and in furtherance of justice, order an action after indictment 
to be dismissed." In dismissing the judge observed: 

"A careful examination of the entire record and ail the facts and clrcum- 
stances of the case convlnces me that upon a trial no jury could convict, 
and, further, that, evçn if a conviction were had, no court ought to or would 
punish the accused." 

Obviously the dismissal was upon the merits. 

The assignment of error based upon the admission of the fîrst in- 
dictment in évidence by the trial judge is without merit. When 
it was offered and received the évidence which had been previously 
introduced authorized the presumption that it had been' procure'd 
at the instance of the défendant, and the testimony indicating that 
he may not hâve been resppnsible for the charge allaged in it had 
not been introduced. Apparently it was one of the concomitants 
of the prosecution engendered by the défendant by which the plain- 
tiff had been subjected to contumely and expense. Assuming that 
upon the évidence subsequently introduced the défendant could 
properly hâve insisted that he was not' responsible for this indict- 
ment, he could hâve raised the point by asking that it be elim- 
inated from the case, or an instruction be gîven to the jury that it 
was not to be considered by them in awarding damages. He did 
not do this, and, as tbe indictment was clearly admissible in évi- 
dence at the stage of the trial at which it was received, he cannot. 
now well urge the point that he has been prejudiced by its récep- 
tion. 
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With the amount of the recovery this court has nothing to do. 
If it was excessive, jt wàs the province of the court below, upon 
the motion for a new trial, to set aside or reduce it in the discrétion 
of the trial judge, and this court cannot review the décision of such 
a motion. Manhattan Oil Co. v. Lubricating Co., 113 Fed. 983, 51 
C. C. A. 553. The case in some respects is a hard one for the de- 
fendant; but it is one in which the plaintifï was subjected to a 
grievous wrong, because the défendant made the serious error of 
resorting to a prosecution under the criminal laws to exact the 
restitution of his property instead of the remedy by a civil action, 

The judgment is affirmed. 



BIG SIX DEVELOPMENT CO. v. MITCHELL. 

(Circuit Court of Appeals, Elghth Circuit April 22, 1905.) 

No. 2,095. 

1. TbESPASS— INJUEY TO MiNES— EQUITT JUKISDICTION. 

Complainant, after forfeiture of a mining lease, filed a bill to cancel 
the lease as a cloud on his title, to establlsh his right of possession, and 
to enjoin the lessee from mining ore on the leased premises ; alleglng 
the lessee's breach in falllng to timber the drlfts, subsidence of the sur- 
face, a forfeiture, a demand, and defendant's refusai to surrender pos- 
session, and its intent to continue mining opérations on the land as be- 
fore. Held, that the bill was not merely one to remove a cloud on plain- 
tifC's title, but was sustainable as a bill to restraln a threatened and con- 
tinuons injury, altering the charaeter of the land, and tending to occasion 
irréparable loss and damage. 

2. SaME— EXTENT or JUBISDICTION. 

Where a bill in equity was maintalnable to enjoin the lessee of a mine 
from committing waste and destroying the property as a mine, though 
plaintifC was not In possession, the court, for the purpose of preventing 
a multiplicity of suits, was entltled to retaln the bill for further relief, 
and cancel the lease as a cloud on title, quiet the title, and détermine the 
right of possession. 

[Ed. Note.— For cases in point, see vol. 19, Cent Dlg. Equlty^fS 104-114.] 

3. SaME— FOBFEITUBE, 

Where a bill to enjotn a lessee from committing waste on a mining 
property, and to cancel the lease as a cloud on title, etc., alleged that 
complainant had declared a forfeiture of the lease, before the bill was 
flled, for breach of conditions, the bill was not objectionable on the ground 
that its purpose was to enforce a forfeiture, which could not be done in 
equity. 

4. Same— Waiver. 

Where the ground of forfeiture of a mining lease was the continued 
failure of the lessee to work the mine in a workmanlilce manner, and to 
support the ground so that it would not cave, and the defendant's viola- 
tion of the covenants of the lease requiring such support, etc., continued 
up to the tlme a temporary injunction restrainihg the further opération 
of the mine was Issued, the fact that the landlord accepted rent or royal- 
ties due under the lease after notice of forfeiture, or after suit brought to 
recover the property, did not constitute a waiver of the forfeiture. 

5. Same— ADEQUATE Remedy , AT Law. 

In a suit by a landlord to cancel a mining lease as a cloud on his title, 
to establlsh his right of possession in the premises, and to eujoiu the 
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lessee from mlnlng ore on the leased premises, beeause pf Its brèach of 
the lease In operatlng tjie mine In an . ïinworkmanlike manner, so as 
to cause the surface of the ground to cave, etc., the bill was net demurra- 
ble on the ground that coinplalnant had a complète and adéquate remedy 
at law by an action of forcible entry and detainer. 

6. SaMB— APPEAL— FINDINGS. 

On appeal from a decree In chancery, Itwill be presumed that the find- 
Ings of the trial judge on conflicting évidence are correct, unless an ob- 
vious error has intervened in the application of the law, or some grave 
mlstake has been made In the considération of the facts. 

Hooli, Circuit Judge, dissenting. ' '' 

Appeal from the Circuit Court of the United States. for the West- 
ern District of Missouri. 

John W. McAntire and John W.- Halliburton (Heywood Scott, 
Samuel McReynolds, and Frank Hagerman, on the brief), for ap- 
pellant. 

Thomas Dolan and S. D. Mitchell^ for appellee. 

Before SANBORN and HOOK, Circuit Judges, and RINER, 
District Judge. 

RINER, District Judge. This was a bill in equity brought by S. 
Duffield Mitchell, a citi?:çri of the stafe of Pennsylvania, against the 
Big Six Development Company, a corporation organized under the 
laws of the state of Missouri, to cancel a lease as a cloud upon plain- 
tifï's titlfe to certain lands, to establish his right of possession there- 
in, and to enjoin the lëssee from mining ore in the leased premises. 
The lease was dated May 31, 1898, and, by its terms, was to run 
10 years from date. It provided that the parties of the second part 
should commence the work of sinking shafts within 10 days after 
the date of the lease — 

"and shall keép and bave on sald tract of làiid, sufBclent pumps and machln- 
ery to drain the same of water, so as to permit efficient mining thereof, and 
shall properly opéra te the same, and shall increase the capacity thereof 
from time to tlme as same bècomes necessary." 

"ïhe sald parties of the second part, their successors and assigna, shall 
mine sald land in a good, thorough and workmanllke manner, shall keep ail 
shafts and drifts well and securely timbered and supported, and shall not 
remove, suoh timbers and supports so as to endanger the ground or to permit 
the same to cave or fall In. Mining shall be carried on in good faith con- 
tlnuously, and shall not be suspended at any time except on written permis- 
sion of the party of the flrst part. 

"Ail lead and zinc ores shall' be cleaned and prepiared for market on sald 
land, and no rough or crush stuff shall be removed therefrom to be cleaned, 
nor shall minerais or crush stuff from other land be brought or cleaned on 
sald land without the written permission of the said party of the flrst part." 

"The sald parties of the second part, their successors and asslgns, shall 
keep in a book a correct account of ail lead and zinc ores mined, the klnds 
and weights thereof, to whom sold, and the priée received therefor, whlch 
book shall be open' to the Inspection of the party of the flrst part at ail reason- 
able times." 

"The sald parties of the second part, their successors and assigns, shall 
pay to the party of the flrst part, at the Bank of Joplin, Missouri, on Monday 
of each and every week, as rent and royalty, twelve (12) per cent, of the 
market value of ail ores mined and sold during the preceding week, and shall 
furnish at the tlme of said payment a written statement of ail ores sold, ta 
whom sold, and the prlce received therefor," 
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"The parties of the second part, thelr suceessors and assigns, shall hâve 
the right to erect ail necessary buildings and machinery on said land for the 
purpose o£ mining and draining, crushlng and cleaning ores thereon, and to 
remove the same at the expiration or forfelture of this lease, except tim- 
bering and other materdals necessary to support the gronnd, which timber- 
ing and improvements immediately on their being placed in the ground shall 
become the property of the party of the first part. Ail uses of the ground not 
Inconsistent with thorough and proper mining, as herein required, are hereby 
reserved to the party of the flrst part" 

"Any failure at any time on the part of the parties of the second part, their 
fluccessors and assigns to comply with and perform In good faith the require- 
nients of this lease shall end and détermine the same, and said party of the 
flrst part, bis heirs and assigns may déclare an ouster and forfeiture of said 
lease and may re-enter and hold said demised premises without recourse to 
law in as full and complète a manner as if this lease had never been made. 

"Nor shall the failure of the party of the flrst part, his heirs or assigns, 
to enter upon and talie possession of said premises on account of the failure 
of the parties of the second part to keep and perform the conditions and agree- 
ments herein contained, be construed to be a waiver of the rlghts of the party 
of the flrst part to déclare an ouster and re-enter and forfeit said demised 
premises for any other and subséquent breach of the requirements of this 
lease." 

The bill allèges that the plaintifif was the owner in fee simple 
and in possession of a tract of land situate in Jasper county, Mo., 
and described as the north half of the northeast quarter, and the 
southeast quarter of the northeast quarter, of section 4, township 
27, range 32, containing 120 acres, more or less; that on the 31st 
of May, 1898, plaintifï executed and delivered a mining lease upon 
the southeast quarter of the northeast quarter of section -4, contain- 
ing 40 acres, the same being a part of the 120 acres above described ; 
that, by déed of assignment duly executed and acknowledged 
by the parties of the second part to the lease, they conveyed ail of 
their interest and title therein to défendant; that défendant sub- 
divided the tract of land into mining lots, and subleased the same to 
miners and mining companies, who hâve been conducting mining 
opérations thereon ; that thé défendant, by its mining rules and 
régulations, declared and posted according to law, imposed upon 
its several sublessees the duties and obligations imposed upon it by 
the lease with référence to sinking and driving shafts, timbering, 
supporting the surface of the land, preventing the surface from 
caving or falling in, pumping and draining water, cleaning and 
preparing for market ail ores produced from the mine; that de- 
fendant performed none of thèse acts, nor did it own any machinery, 
pumps, or buildings located on the land; that the défendant kept 
an account of ail lead and zinc ores mined, the kind and weight 
thereof, to whom the same was sold, and paid to the plaintiff the 
royalty due thereon, as provided by the terms of the lease. It is 
then alleged in the bill that: 

"Défendant corporation, Its sublessees and licensees, hâve failed to comply 
■with and perform the conditions and requirements of said lease, in this : That 
it and they bave failed and refused to keep the deeper drlfts in said land 
drained of water, to permit efficient mining thereof, and hâve failed to mine 
said ground in a work-man-like manner ; and hâve removed and caused to 
be removed a pillar or pillars in said ground, wbich, in mining said ground, 
had been left to support the surface and prevent the same from caving or 
falling in, and hâve failed to properly tiinber and secure the drifts of said 
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ground from cavtng, and hâve falled to tlmber certain shafts sectirély and 
properly, by reasoni of whlch fallure the ground has subsided, caved, and 
fallen In, to the great détriment end damage to sald land. That by reason 
of Its fallure to comply wlth the requirementâ and conditions of sald lease, 
the défendant has forfelted the same, and the said lease, by its terins, ha» 
ended ànd determlned; and the plalntiflf, electlng to enforce sâid forfelture 
as against défendant, on account of sald fallure to comply with the conditions 
and requirements of sald lease, did on the Tth day of July, 3903, déclare sald 
lease forfelted, and made re-entry on sald described land, deel'ared an ouster 
of the défendants therefrom/ and posted upon sald land a notice of forfelture, 
* • • and duly served same on défendant on sald 7th day of July^ 1903, 
by dellvering a true copy thereof to J.W. Allen, président of défendant. That 
notwithstanding the re-entry by plaintiflt on said land by the terms of sald 
lease, at his élection, to re-enter and oust défendant from said land for for- 
felture of said lease by reason of fallure to comply wlth Its conditions and 
requirements, défendant, Its offlcers and agents, refused tO surrender said 
lease, and clalm and assert rlghts thereunder adverse to piaintlff, and threat- 
ea to continue to clalm and assert said rlghts to the said land of plaintlfC, 
and threaten to continue to mine or cause sald land to be mined, and to take 
the ores, rock, and earth therefrom, to the irréparable damage of plaintlff." 

It is then alleged that the défendant corporation was organized 
solel)^ and only to take over and hold the title to the plai.ntifE's lands ; 
thatt it has nb other property or assets than the lease; that.at the 
organization the défendant corporation received nothing but the 
lease as property, in full payment for its entire capital stock; that 
the défendant divides its royâlty, earnings, or profits derived under 
said lease on plaintiiï's land among its stockholders, when received; 
that the défendant is insolvent ; and that plaihtifï's remedy at law 
\yould be inadéquate. The plàintilï then allèges that the lease cré- 
âtes a cloud upon his title to the land in controversy, and prays that 
the court may decree that the défendant has no interest in or title 
to the lease; that the title of the plaintiiï to the land in controversy 
is unafïected by the lease or ànyclaimof the défendant; that the 
lease be declared to be no longer in force and effect in favor of the 
défendant, and that it may be cancele^, annuUed, and surrendered 
into the possession of the plaintiff; and that the défendant, its of- 
ficers, servants, and agents, be enjoined from asserting any claim 
under the lease, and from cbntinuing in possession, of the land in 
controversy. To this bill the défendant demurred, and the demur- 
rer was overruled. It then filed an answer, the testimony was 
taken, and the case Came on for final hearing, resulting in a decree 
declaring the lease a cloud upon plaintiiï's title, establishing his 
right of possession in the property, and enjoining the lessee from 
mining ores in the leased prémises. 

It was insisted by appellant that a court of equity had no jurisdic- 
tion, upon the pleadings and évidence, to grant the relief given by 
the éourt in this case. And at the argument it was said that this 
bill should not be maintained: (1) Because a bill for an injunction 
can only be maintained, where the title is disputed, after a trial at 
law, or after an action at law has bçen commenced; (2) because a 
cloud upon the title cannot be removed unless the complainant is in 
possession ; and (3) because it seeks to enforce a forfeiture. 

The trespass hère çomplainèd of, as disclosed by the record, is 
not an ordinary case of trespass upon lands, of tempprary duration, 
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but, as we think the évidence shows, was a continuous trespass, 
which threatened to destroy the character of the property as a 
mine, and would render the plaintifE's interest therein valueless. 
Threatened and continuous injuries to mines, quarries, timber grow- 
ing upon lands, buildings located thereon, or other improvements 
-of a permanent character, are enjoined, because, as has been said, 
such acts "alter the character of the property, and also tend to de- 
stroy it, and occasion irréparable loss and damage." Courthope v. 
Mapplesden, 10 Ves. 290; Scully v. Rose, 61 Md. 408; Erhardt v. 
Boaro, 113 U. S. 537, 5 Sup. Ct. 565, 28 L. Ed. 1116; Jérôme v. Ross, 
7 Johns. Ch. 315, 11 Am. Dec. 484; Hammond v. Winchester, 82 
Ala. 470, 2 South. 892; Snyder v. Hopkins, 31 Kan. 557, 3 Pac. 367. 
In such cases the threatened injuries are to the res, and diminish 
the value of the property itself, and an injunction will be granted 
to prevent the continuing waste or continuing trespass, although 
the plaintiff is not in possession, and although the légal title has 
tiot been settled or questioned by an action at law. Story's Eq. 
Jur. § 860; Union Pac. R. Co. v. Kansas Elevator Co. (C. C.) 17 
Fed. 200 ; Earl Cupper v. Baker, 17 Ves. 128 ; Iron Co. v. Reymert, 
45 N. Y, 703; Snyder v. Hopkins, 31 Kan. 559, 3 Pac. 367; Lacus- 
trine Fer. Co. v. L. G. & Fer. Co. et al., 82 N. Y. 486 ; Oolagha Co. v. 
McCaleb, 68 Fed. 87, 15 C. C. A. 270; High on Inj. 736; Alleghany 
Oil Co. V. Snyder, 106 Fed. 764, 45 C. C. A. 604; Peck v. Avres & 
Lord Tie Co., 116 Fed. 273, 53 C. C. A. 551 ; Logan Nat'l Cas Co. 
v. Great So. Gas & Oil Co., 126 Fed. 623, 61 C. C. A. 359. 

If the only relief sought by the bill in this case was to remove 
the cloud upon plaintifï's title, it may well be doubted whether the 
bill could be sustained. Orton v. Smith, 18 How. 263, 15 L. Ed. 
393 ; Frost v. Spitley, 121 U. S. 652, 7 Sup. Ct. 1129, 30 L. Ed. 1010. 
But the bill goes further, and seeks to enjoin the défendant from 
committing waste and destroying the property as a mining property. 
In such a case jurisdiction in equity attaches, even where the plain- 
tiflf is not in possession. And having obtained jurisdiction for that 
purpose, the court may, for the purpose of preventng a multiplicity 
of suits, retain it for further relief, and may remove a cloud upon 
the title, quiet the title, and détermine the right of possession. 
In the Elevator Case above cited, Mr. Justice Miller said : 
"When elther party, lessor or lessee, elalms that acts hâve been done which 
render the continuing of the relation no longer proper, such party can go 
Into a court of equity, on gênerai principles, and ask to hâve that lease set 
aside, canceled, and annulled. In that case the court of equity sits, hold- 
ing the scales of justice evenly between the parties, and may say that it be- 
lieves that such acts hâve been done by the lessee, for Instance, as ought to 
détermine the agreement. ♦ * » And the court will déclare the agrèe- 
ment at an end, and set aside and annulled, and will make such orders as 
seem proper and right." 

We think, both upon reason and authority, that in a case such as 
this, where the injury is to the res (that is to say, where irréparable 
mischief is being done or threatened, going to the very substance of 
the estate), a court of equity has jurisdiction, not only for the pur- 
pose of restraining waste or threatened trespass, but, having ac- 
quired jurisdiction for that purpose, it may also proceed to settle 
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the question of tîtle and to removè the cloud; and this was the view 
taken by the Circuit Court. 

While the bill in this case is not carefully drawn, yet we think suf- 
ficient is presented by the record to invoke the jurisdiction. 

It is also urged that the bill cannot be maintained because it is 
a bill to enforce a forfeiture, and equity never lends its aid to enforce 
a forfeiture or penalty. But as we understand it, the theory of the 
bill is not that, but is that the forfeiture was complète before the 
bill was filed, that the lease was dead, and that the défendant was 
threatening and was guilty of a continuous trespass. We think the 
bill may well be maintained upon this ground. Met. Land Co. v. 
Manning, 98 Mo. App. 248, 71 S. W. 696. While the right of a 
lessor to détermine, without recourse to the courts, a lease of real 
estate, as forfeited, and re-enter upon the premises, is limited to 
the riiost technical terms and conditions upon which the right is to 
be estercised, yet we think there can be no doubt but what the right 
exists in a case where the terms of a contract and the acts com- 
plained of justify such a course. ' -Hè must, it is true, be able to 
point out specifîcally some clear act ih violation of the terms of the 
lease, which will authorize the forfeiture. The Circuit Court found 
that the plaintiflf had made a sufficient showing in this regard, and, 
from our examination of the record, we are not prepared to say that 
the conclusion reached was errdnéous. 

It is also urged that after the notice of forfeiture, and on the 5th 
day of October, 1903, the plaintifï received and accepted the rents 
or royalties due under the lease, afid that this act upon his part con- 
stituted a waiver of the forfeiture. The ground of forfeiture, as 
we understand the record, was the continued failure of the défend- 
ant to mine in a workmanlike manner,,and to support the ground so 
that it would not cave, and the defendant's violation of thèse 
covenants of the lease continued up to the time the temporary in- 
junction was issued. . We think the receipt of the rent or royalty 
was not a waiver of the forfeiture. A waiver rests upon an estop- 
pel, and there was no estoppel hère: (1) Because a continuing 
breach of the covenants of a lease is not waived by receipt of rent. 
Farewell v. Easton, 63 Mo. 446; Taylor's Landlord & Tenant, 500. 
And (2) because the receipt of rent after the institution of a suit 
to recover the property is not a waiver. 18 Am. & Eng. Enc. of 
Law, 387; Gleve v. Mazzoni (Ky.) 45 S. W. 88. 

It is also insisted that the bill cannot be maintained because there 
was a complète remedy at law by an action for forcible entry and 
detainer. Our examination of the record leads us to the conclusion 
that this contention cannot be sustained. Such an action would 
not hâve prevented the extraction of the ore and removal of the 
earth, so that continuous cavings would hâve ôccurred, during the 
time spent in the various courts in reviewing thé trial for forcible 
entry and detainer by successive appeals until a final décision was 
reached. ' On the other hand, we think it is a case where there 
would be no adéquate remedy at law, because the law, as stated by 
the Suprême Court, in regard to the jurisdiction in suits in equity 
of courts of the United States, in view of the statute which déclares 
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that there shall be no remedy in equity where there is a plain, adé- 
quate, and complète remedy at law, is that the remedy at law must 
be as efficient to the ends of justice and its complète and prompt ad- 
ministration as the remedy in equity, and we think the record clearly 
shows in this case ail of the injuries that could be inflicted upon 
the property might well be inflicted before such a proceeding could 
hâve effect. 

We hâve carefully examined the évidence set out in the record, 
and, while it is somewhat conflicting, we think it is entirely suf- 
ficient to sustain the findings of the Circuit Court. Applying the 
rule so well stated by Judge Sanborn, of this court, in the case of 
Manhattan Life Ins. Co. v. Wright, 126 Fed. 82, 61 C. C. A. 138, that 
"the légal presumption is that the finding and decree of a court of 
chancery are right, and they should not be disturbed or modified 
by an appellate court unless an obvions error has intervened in the 
application of the law, or some grave mistake has been made in 
the considération of the facts," we think it does not so clearly ap- 
pear that the défendant was not violating the terms of the lease, in 
failing to properly support the surface of the ground and to properly 
conduct its mining opérations, that the finding of the lower court 
should be reversed. The évidence, we think, not only permitted, 
but compelled, the conclusion reached by the Circuit Court, that the 
mining opérations were carried on in disregard of the covenant in 
the lease that the land should be so supported that there would be 
no caving. Indeed, the évidence is strong that thèse mining opéra- 
tions were conducted in the most careless manner, and with a view 
to extracting the largest amount of ore with the least expense, in 
utter disregard of plaintifE's rights. In other words, if the défend- 
ant had been permitted to proceed with the work in the manner in 
which it was Seing donc at the time the injunction issued, it would 
necessarily hâve resulted in great injury, if not in a total destruc- 
tion of the property as a mining property. 

Upon the whole record, the conclusion reached is that the decree 
of the Circuit Court must be affirmed. 

HOOK, Circuit Judge (dissenting). One efïect of the décision 
is that, whenever a court of equity may issue an injunction in aid 
of a cause of action that is purely légal, it may for that reason aiso 
draw to itself cognizance of the entire controversy. I think that 
this is an inadmissible enlargement of équitable jurisdiction. Kel- 
lar v. Craig, 126 Fed. 630, 61 C. C. A. 366. A lessor who daims 
that his lessees in possession hâve forfeited the lease by breach of 
condition subséquent has an adéquate and efficient remedy at law 
by notice and action for wrongful détention. But if there is fear 
that, before the remedy can be made effectuai, the leased property 
will be materially damaged by the lessees, he may apply to a court 
of equity to restrain the threatened damage pending his proceedings 
in the court of law ; and thus may the rights of the lessor be fully 
secured, consistently with the préservation by the courts of their 
respective sphères of jurisdiction. 
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Again, thîs ^was à suit in equîty to enforce a forfeiture. Kellâr 
V. Craig, supra. It will not do to say that its purpose was to re- 
strain trespass after a forfeiture had occurred through the acts of 
the lessees and; the notice to quit. This would seèm to be reason- 
ing in a circle. The real issue in the case was whether in fact 
there was a forfeiture — whether the notice to quit amounted to any- 
thing. If the acts had not been committed, the lessees would hâve 
been; entitled to remain in possession notwithstanding the notice. The 
case is not that of a trespass by a stranger to the title. 

Nor can the suit be- maintained as one to quiet title, the défendant 
being in actual possession. Boston, etc., Mining Co. v. Montana, 
etc., Co., 188 U. S. 632, 23 Sup. Ct. 434, 47 L. Ed. 636 ; Cosmos Ex- 
ploration Co. V. Oil Ce, 113 Fed. 4, 50 C. C. A. 79, 61 h. R. A. 
230. 

NOTE.— The following Is the opinion of Philips, District Judge, In the court 
below, hère publlshed by reqnest of eounsel: 

PHILIPS, District Judge. Prlor to the grantlng of the temporary Injunctlon 
hereln t:he défendant was fully heard in opposition thereto, as if on a demurrer 
to the "blIL Its çounsel vlgorously Insisted on the flnal héarlng that the eom- 
plalnant haS no standing In a court of equity, for the reason that it has a 
complète and adéquate remedy, if any, at law, by resort to the action of eject- 
ment 

In modem equity Jurisprudence In the fédéral courts it has become a crys- 
talized rule that "it is not enough that there is a remedy at law. It must 
be plàln ând adéquate, or, in other wôrds, as practical and efficient to the 
ends of justice and Its prompt administration as the remedy in equity." 
Boyce v. Grundy, 3 Pet. 216, 7 L. Ed. 655 ; Watson v. Sutherland, 5 Wall. 
74, 18 L. Ed. 580 ; Preteca et al. v. Land Company, 50 Fed. 674, 1 C. C. A. 
607; Empire, etc., Co. v. Bunker HIlI, ètc, Co., 121 Fed. 973, 58 G. C. A. 311. 
In the constantly developlng complications growing out of new conditions 
Jind situations in our complex commercial and business aftalrs, the courts, 
in the very necessltles of the occasions as they arise, must extend the protect- 
ive, preservatlve hand of equity to meet the extraordiiiary demands of jus- 
tice m the partlcular Instance. The growth of mining industries of the coun- 
try furnishes a striking illustration of the flexlbllity of équitable princlples 
adaptable to the exlgencles of the peculiar character and situation of such 
property. The owner of a tract of land chiefly valuable for its minerai de- 
posits mlght hâve his property ruined If he were driven to the ordinary ac- 
tion at law for evlcting the wrougdoer, burrowing beneath the comparatively 
worthless surface and extracting the ore. At the end of a tedious lawsuit 
he might flnd the under-surface despoiled of its riches, and his judgment 
(or damages might be agalnst an insolvent wrongdoer. In such instance a court 
of equity, on proper showing in the bill, would not hesitate to lay its restrain- 
ing hand on the despoiler pendente lite, and at the end place the rightful 
owner In the peaceable and full possession of the property. It should make 
no différence that the wrongdoer has been admitted into the ground nnder 
a license contract to mine, if, after he enter, he so prosecute his explorations 
and excavations in disregard of the reverslonary rlghts and Interests of 
the owner of the fee as to threaten irréparable injury thereto, especlàlly when 
fiiieh lleensee is Insolvent 

The contract of lease In' question shows on Its face that the lessor had In 
mlnd two considérations;; First, to obtain as much royalty as was reason- 
ably possible by having the mine speedily developed and diligently .worked : 
and. In the second place, to saf eguard bis property agalnst injury and ruln 
to the surface and the further successful prosecutlon of mlnltig after. the 
termlnation of the lease. To thls end, the first paragraph ^ of the contract 
provided that the lessees should commence the work qt sinbing shafts and 
mining the land in good faith within ten days, and should keep and hâve 
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on sald lands suflBcient pumps and maehinery to drain the same of water, so 
as to permit efficient mining, and to properly operate ttie same and increase 
the eapacity thereof from time to time as mlght become necessary. The sec- 
ond paragraph obligated the lessees, their suecessors and assigns, to mine the 
land "in a good, thorough and workmanlike manner, keep ail shafts and 
drifts well and seeurely timbered and snpported ; and shall net remove such 
tlmbers and supports so as to endanger the ground or to permit the same to 
cave or fall in. Mining shall be carried on in good faith continuously, and 
shall uot be suspended at any time except on written permission of the party 
of the flrst part." It is true that in case of default on the part of the lessees 
the contract provlded for a re-entry by the lessor, on déclaration of forfeiture 
and posting notice on the premises. But what relief did this furnish the 
complalnant? He might stand on the surface of his freehold and proclaim, 
"I am lord and monarch of ail I survey," but this would not stop the miners 
from burrowing beneath. With their maehinery, picks, and giant powder, 
they stayed and continued to work. How was the complalnant to stay the 
alleged increasing in jury to his property? Should he resort to an action of 
éviction, and await the law's delay in such procédure against an insolvent, 
derelict lessee? Or shall he be permitted to appeal to a court of cquity to 
stay the injurious work while the court hears and détermines the controversy? 
In the latter case, If the complalnant shall fail to make good his complaint, 
the défendant is protected by the injuuction bond: 

It does seem to me to be quite académie to discuss such questions as that 
a court of equity abhors forfeitures, and whether the interest of the lessees 
be that of a corporeal or incorporeal hereditament, or whether the landlord, 
by going onto the land and posting notice of forfeiture, is or Is not so far in 
possession as to enable him to maintaln a suit in equity to remove the re- 
corded lease as a cloud oh his tltle, and the like. The plain, practical fact 
obstinately remains that under color of the lease the defendant's sublessees 
continued to disregard the constructive re-entry ; that they Gontinued to mine, 
so that the work of Injury to the Interests of the landlord in his estate in 
remainder went on as theretofore. 

It Inheres in the powers of courts of equity, in the case of mines and col- 
lieries, to entertain bills in the nature of bills quia timét and bills of peace, 
and to remove, as a cloud oh the title, recorded leases, where the mining 
property is exposed to irréparable injury, as where the lessee exceeds the 
iimits imposed by the lease — especially where he Is insolvent, and a con- 
tinuation Of his course and methods of mining in violation of the contract 
threatens' great damage. Story's Equity Jurisprudence, pars. 860, 922 ; Pom- 
eroy's Equity Jurisprudence, par. 1398, and notes ; Bispham's Equity, par. 
575; Iron Company V. Reymert, 45 N. ï. 703. In Alleghany 011 Co. v. Brad- 
ford 011 Company, 21 Hun, 26, 32, it is held that, wheré the condition ab- 
solutely avoids the license in case of breach, the estate lapses without any 
entry or notice. Citing Smith's Leading Cases, 100, notes to Dumpor's Case. 
So a court of equity in that case granted relief by injunction, auuulled the 
lease, and festrained the défendants from boring for oil thereon. In Pendill 
V. Mining Company, 64 Mlch. 172, 31 N. W. 100, upon f allure of the lessee 
to pay rent, and while he had ceased to operate the mine, the lessor took 
possession under a provision of the lease for re-entry in case of nonperform- 
ance, and filed a bill to remove the cloud of the forfeited lease. The court 
decreed an injunction, notwithstanding the lessee had expended large sums 
of money in mining opérations, and paid the landowner large royalties, and 
the lessee's maehinery and tools were in the ground at the time of the for- 
feiture, just as is claimed in the case at bar. In Oolagah Coal Company V. 
McCaleb, 68 Fed. 87, 15 C. 0. A. 270, the rights of the parties depended upon 
the legality of the license grant to each. The défendant being insolvent, 
Judge Thayer overruled the demurrer to the bill praying for an injunction 
to restrain the défendants from further mining coal and from obstructing the 
plaintiff In so doing, although the respective rights of the parties had not 
been determined in an action at law. So, in Preteca et al. v. Land Company, 
supra, and Dimick et al. v. Shaw, 94 E'ed. 266, 36 O. C. A. 347, injunctions 
were sustaîned restralnlng mining opérations, although the question of title 
between the parties had not beèn adjudlcated at law;;jln Eentucky River 
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Nav. Co. V. Commonwealth, 75 Ky. 8, the court sustalned a blll- In eqnity In 
behalf of the state to détermine and forfelt the navigation company's right 
under a lease from the state, on the ground of its failure to keep in repair 
the Works and Improvements along the river, where the company was in- 
solvent Mr. Justice Field, in Erhardt v. Boaro et al., 113 U. S. D39, 5 Sup. 
et. 566, 28 L. Ed. 1116, sald: "It is now a common practice in cases, where 
irrémédiable mlschief Is being done or threateued, going to the destruction 
of the substance of the estate, such as the extracting of ores from a mine, 
or the cutting down of timber, or the removal of coal, to issue an Injunction, 
though the tltle to the premises be In lltigation. The authority of the court 
îs exerclsed in such cases, through Its préventive wrlt, to préserve the proper- 
ty from destruction pendlng légal proceedings for the détermination of the 
title." And it may be added, under the recognlzed practice in equity, that, 
where the court becomes possessed of the. cause in equity, It wlll main tain 
jurisdiction to the end; determinlng the légal rights of the parties to the 
property by putting the rightful owner in peaeeable possession. In Mehaf- 
fey's Appeal, 4 Penny. (Pa.) 502, the authoritles are fully discussed, holding 
tbatja forfeited lease may be regarded as a paper, although functus offlclo, 
and is subject to cancellation by a court of equity. This should be so, for the 
reason that the lease in question runs for ten years from the Ist day of May, 
1898. It was duly acknowledged and recorded in the recorder's office of Jasper 
eounty, Missouri, where the land is located; and as long as it remalns un- 
■canceled of record it constitutes a cloud on complalnant's title. "In a case 
like this, equity follows the law, and will enforce the covenant of forfeiture, 
as essentîal to do justice. It is true, as a gênerai statement, that equity 
abhors a forfeiture, but this is when It works loss that Is contrary to equity, 
not when it works equity and protects the landlord against the ipdlfference 
and lâches of a lessee and prevents great mlschief." Brown v. Vandergrif t, 
80 Pa. 142; Munroe v. Armstrong, 96 Pa. 307. So, Mr, Justice Miller, on the 
circuit In this courte in the case of Kansas City Elev. Co. v. Railroad Com- 
pany, 17 Fed. 200, sald "that the right of re-entry and forfeiture, in regard 
to the terms of the lease, is a right which the courts at common law dealt 
vvith very rlgidly and strictly, while a court of equity very often sets aside 
and restores the parties to their former position, and refuses compensation 
for any damage done. There is, however, a différent mode of proceeding to 
déclare the lease forfeited. When either party — lessor or lessee — claims that 
acts bave been done whieh render the continuing of the relation no longer 
proper, such party can go into a court of equity, on gênerai principles, and 
ask to bave that lease set aside, canceled, and annulled. In that case the 
court of equity sits, holding the scales of justice eveniy between the parties, 
and may say that it believes that such acts hâve been done by the lessee, for 
instance, as ought to terminate the agreement, or that he shall aecount by 
compensation and by payment of damages. And the court will déclare the 
agreement at an end, and set aside and annulled, and will make such orders 
as seem proper and right." 

The complainant bas flled exceptions to certain portions of the defendant'a 
amended answer hereln, and the défendant has asked leave to file a cross- 
bill tendered to the court. It being the désire of both parties, expressed at 
the hearing, to haye a speedy disposition of the whole case on its merits, and 
ail the évidence having been taken which either party desires to take, it was 
assented to that the court should consider ail thèse questions, and the case 
be submltted for final détermination. 

Foremost among the matters of spécial défense excepted to is that of waiver 
or estoppel, predicated of the allégation that after the complainant was ad- 
vlsed of the alleged grounds of forfeiture, and after formai déclaration of 
forfeiture, he accepted rentals from the défendant. It may be conceded to 
the défendant that, as a gênerai rule, the acceptance of the payment of rent 
constituted a waiver of antécédent forfeiture; but the rule is as flrmly es- 
tablished that where the obligation of the défendant to do or to forbear doing 
•certain acts is a continuing obligation, which the tenant persists in disre- 
garding, it is a continuing cause of forfeiture, which "the landlord will not 
be precluded from taking advantage of by recelvlng rent which accrued after 
the breach was originally committed." Much less doea it constitute a 
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waîver where the landlord simply stands by, with knowledge of the breaches 
of the lease, where they are continuing from day to day. Bleecker v. Smith, 
13 Wend. 531; Taylor on Landlord & Tenant, § 500; Conger v. Duryee, 24 
Hun, 617; Douglas v. Hernis, 53 Mlnn. 209, 54 N. W. 1112; Gluck v. Elkan, 
36 Minn. 80, 30 N. W. 446 ; Ainley v. Balden, 14 U. C. Q. B. 535 ; Farwell 
V. Baston, 63 Mo. 446; Mulligan v. Hollingsworth et al. (0. C.) 99 Fed. 220, 
221. In Alexander v. Hodges, 41 Mlch. 691, 694, 3 N. W. 187, 188, Campbell, 
C. J., said : "The désire of the landlord to avoid coming to extremities if the 
lessee would mend his ways cannot be regarded as a waiver, but was laudable 
and calculated to further the Interests of both. Where there is such a con- 
tinuons obligation, there is nothing to prevent the exercise of forbearance 
until It ceases to be désirable." The requirements imposed by the lease at 
bar were continuing obligations, and were violated up to the hour of the ap- 
plication for a temporary injunction herein, if the complainant's testimony 
is to prevall. 

Other matters of spécial défense set up in the amended ansvver were sub- 
stantially pleaded in the original answer, exceptions to which were sustained 
by the court. Their répétition in the amended answer adds no virtue to the 
error, nor force to the matter. They are statements to the elïect that the 
defendant's subtenants, in their manner of worklug the mine, pursued the 
course approved by other mine operators in that locallty, and that they 
worked the mine as they deeraed most advantageous for the lessor, and as best 
they could under the circumstances of the local situation, and the like. Such 
spécial matters constitute no défense. The requirements of the contract, as 
its terms bave received settled construction by courts of recognized authority, 
must control. 

For instance, the gravamen of the complaint Js that the defendant's sub- 
lessees were mining in such manner as to permanently injure the surface 
superstructure of the premises, and do irréparable Injury to the minerai 
deposits. The law is appositely expressed by the court in Robertson v. Coal 
Company, 172 Pa. 566, 33 Atl. 706. There the défendant sought to prove that 
It was regarded as good mining to take out the coal In the manner pursued ; 
that It was skillfuUy done, in respect of the depth of the surface and the 
condition of the rock over the coal ; that the surface over this particular de- 
posit was light, and the rock was rotten or broken, so that It would be im- 
possible to take the coal without doing some injury to the surface ; that the 
coal was mined according to approved methods of mining practieed through 
out that région, as approved by experienced mining engineers ; and that the 
coal under such light surface could not be mined by any known method with- 
out doing some injury to the surface. This évidence was excluded. The court 
said : "The owner of the coal, though he bas a right to take it out, must sup- 
port the surface above. * * * This is a duty devolving upon the owner 
of the coal, who takes it out by virtue of the relations between the two par- 
ties. Therefore, if the coal is taken out, and the surface is injured in any 
way by reason of taking the coal out, the défendants are bound to make the 
injury good. * * * It does not make any différence whether the mining 
is done in the ordinary and usual way of mining coal, or whether there is 
négligence in the mining of the coal. It is an absolute right that the plaintiffs 
hâve to bave their surface supported, and if that support is Interfered with. 
intentionally, negligently, or otherwise, the plaintiffs are entitled to recover." 
So, Shearman & Redfleld on Négligence (5th Ed. § 716) state the gênerai rule 
to be that "where, as is often the case, the title to the surface of the land 
is In one person, and the title to the minerais underneath the surface is in 
another, together with the right to excavate for and remove them, ♦ • • 
unless there is some particular law or contract affectlng the rights of the 
parties the miner is in such case absolutely bound to leave sufficient support 
to the surface to prevent it, while in a natural state, from falling In." In- 
deed, in the absence of a spécial contract llmiting the right, it is the well- 
settled rule in such mining contracts that "the owner of the surface is en- 
titled to absolute support, not as an easement of right depending on a sup- 
posed grant, but as a proprietary right at common law. * • » The right 
of a surface owner bas been likened to that of an owner of an upper story 
of a house, who holds his tenement with an Implied right to support from 
138 F.— 19 
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thé owner 6( the lower story. * • • If the owner of the land grant a 
lease of initierais beneath tbe surface, wlth power to work and get them, in 
thé most gênerai terms, still the lessee must leave a reasonable support to 
the surface; and s6, conversely, when the minerais are demised and the sur- 
face is retalned by the lessor, there arlses a prima facie inference at eommon 
law, upon such démise, that the lessor is demising them in such a manner 
as is consistent with the rétention by himself of bis own right of support." 
Snyder on Mines, § 1020. "The Word 'surface' as used in the books, means 
not slmply the geometrlcal superficies, without thickness, but includes what- 
ever earth, soi], or land lies above and superincumbent on the mine." Section 
1030. The rule Is thus stated in Wood on Nuisances, § 192: "The person 
ownlng the minerais is bound at hls péril not to cause a subsidence of the 
surface, even though he cannot work bis mines at ail without doing so, and 
no degree of care or skill exercised in the mining opérations will shield hiai 
from liability to the owner of the surface for ail damages sustained by rea- 
son of any subsidence thereof. A custom, as between the owner of the sur- 
face and the owner of the mines, entitllng the owner of the mines to cause a 
subsidence of the surface If necessary to the working of the mines, will not 
be operative to shleld the mine owner from liability, and such a custom bas 
been held bad and wholly void." This rule is recognized and enforced in 
Brown v. Torrence, 88 Pa. 186. In Humphries v. Brogden, 12 Ad. & El. (N. 
S.) 730, it was held that notwithstanding the jury found that the défendant 
bad worked f althf ully according to the oustom of the country, but without 
leaving sufflcient pillars of support, the plalntifC was entitled to judgment. 
Aftér discussing the question the court asserted the rule to.be that, in the 
absence of any express réservation, the owner of the surface is entitled to pro- 
tection, without any référence to the nature of the strata of minerai de- 
posits or the difBculty of propping the surface, or the comparative value of 
the surface and the minerai. In Eandolph v. Halden, 44 lowa, 327, the de- 
fendant sought to show a custom among miners, when the coal is exhausted, 
to remove the supporting pillars. The court rulèd that such custom was whol- 
ly Inadmissible, for the reasen that "it is made manifest if the pillars are re- 
moved the mine will not and cannot be left in good worltlng condition at the 
expiration of the lease, and it is also manifest that the removal of coal will 
cause dépressions on the surface of the ground." The Suprême Court of Ohio, 
wherë there is much coal mining pursued, recognizes this doctrine to Its 
fuUest extent. In Burgner v. Humphrey, 41 Ohio St. 340, after reviewlng 
the authorlties, the court said : "This obligation to protect the superincumbent 
soil exists, whether there is a conveyance of the surface, reserving the min- 
erais, or a grant of the minerais without a conveyance of the surface. In 
either case the presumption arises that the owner of the' minerais Is not, by 
removing them wholly or In part, to injure the owner of the soil above. 
* * * The right which the surface bas to support is a part of the free- 
hold, and not an easement It is a right independent of the nature of the 
strata, and the mine owner can only work so far as is consistent with this 
right, and is liable if he violâtes it. The highest care and skill in the working 
of the mine is no défense whatever, if injury results to the surface from 
a removal of the subjacent strata." See, also, Randolph v. Halden, 44 lowa, 
327; Consol. Coal Co. v. Schaefer, 135 111. 210, 25 N. E. 788; Yandes v. 
Wright, 66 Ind. 319, 32 Am. Rep. 109; Brickson v. Iron Co., 50 Mich. 604, 
16 N. W. 161 ; Marvin v. Iron Ce, 55 N. Y. 538, 14 Am. Rep. 322 ; Jones v. 
Wagner, 66 Pa. 429, 5 Am. Rep. 385 ; Carlin v. Chappel, 101 Pa. 348, 47 Am. 
Rep. 722 ; Zinc Co. v. Franklinite Ce, 13 N. J. Kq. 322, 341. 

The first thing done by défendant on notice of this suit, and on a Sunday 
morning, was to gather up a number of mining overseers and operators at 
Joplin, who were hurriedly conducted through the drifts of the mines in ques- 
tion, with the View of passing judgment upon the reasonableness of the 
methods pursued In running the drifts. It Is difiScult for the impartial mind 
to eseape the Impression that, from the time occupied, and manner of mak- 
ing this inspection, it was most superflcial, largely spéculative, and quite 
self-serving. Their conclusions were based much upon the methods which 
they had pursued in working ont such properties. But as Is frequently the 
case where there is a large mass of testimony, characterized by technical 
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qulbbles and reflnements, and contradictions among partisan witnesses, there 
are found In this évidence some unquestlonable physieal f acts, wliicli no reck- 
less assertion can contradlct, and no impartial mlnd can évade. 

The court bas already qvioted the obligations of the lessee Imposed In the 
second paragraph of the contract. 

As shown by the plat in évidence of this mlnlng Company, there Is a seam, 
an openlng In the gronnd, extendlng along the west Une of the property to 
the north, and then in a clrcle south, as if It had been done by a crack or 
an earthquake, descrlbed by the englneer, McKee, as a "fissure or crack in 
the ground on the surface, and as well deflned. In some places It Is a foot 
wlde, in some places just a mark. And that Une marked 'Crack' describes 
the outer edge of the pièce of ground that Is falling In. There has been 
some cavlng, of course, to break the ground and draw It that way." An- 
other witness testlfled that that crack "vsrould Indicate that there was a cavern 
In the surface, and this portion of the ground has settled away from the 
other. • • • When I wàs there last Saturday and notlced It, it had 
wldened out to about ten Inches where It had not been disturbed. • • » 
The ground under whlch I refer to as havlng sunk was Inside of that circle." 
The method of mlnlng pursued was such as to show several large dépressions 
and cavlngs In of the surface of the ground about where the drlfts were run, 
on lots 25, 32, 39, 40, and 46. The large cave in the Southwest corner of lot 
48 of this property began In January, 1903. The next largest cave, between 
lots 39 and 46, occurred In July, 1903. The large cave deslgnated on the map 
as "Fall," lot 40 (what Is known as the "Red Bud MUl"), came through to the 
surface In July, 1903, whlch the subtenants undertook to flU up wlth talllngs 
In order to prevent damage to the Red Bud mlll. The large cave in south- 
east corner of lot 32 and the northeast corner of lot 39, extendlng over into 
lot 31, occurred on September 28, 1903. And a smaller cave in the southeast 
corner of lot 25 occurred In October, 1903. The cave on the Une between 
lots 39 and 46 is in the talUng pile of the Red Bud Company, over a drlft 
whlch the mlners call the "Oafîon." This caBon Is descrlbed by the witness 
as a "large place eut out there, and no tlmbers In It" It was about 100 feet 
long and betwsen 50 and 60 feet hlgh, 10 feet wlde at the bottom, and 35 
or 40 feet at the top. It was not properly timbered. The witness testlfled 
that he was requested by the superlntendent of the Red Bud Company to try 
to tlmber this cafion, but, to use his language, he "passed the job up, and 
would not undertake it at ail." This cave over the cafion was descrlbed by 
the englneer, McKee, as "a hole about 60 feet across or In dlameter, and 
nearly 70 feet across one way ; nearly round. The hole appears to be even 
wlth the top of the ground." The cave lu the southeast corner of lot 25 Is 
27 feet in wldth. The defendant's principal witness, Williams, in attemptlng 
to explaln the cause of this cave, said: "About 40 or 60 feet north of the 
ehaft, where we come In contact wlth some of the best ore In the roof, we 
made It fall by taking out the tlmbers." What is known In the testimony 
as the "Gulch," In the southwest corner of lot 40, extendlng southward, is 
an excavation of undue proportion. It is descrlbed by a witness as "a drift 
running from the mill shaft to shaft No. 2, 75 feet wlde, at least, east and 
west, 40 feet high In the center, sloplng off in ail directions. It was not 
timbered. It came up in a dump shape in the center. It caved before I 
left — not to the top, but It had the drift fllled up there 30 or 40 feet." 

The expert witnesses and practical miners are generally agreed upon the 
proposition that In running drifts the proper method of timbering is by posts 
set In the mine, wlth cross-tlmbers laid or built up after the fashion of a 
rail pen, and that. In order to strengthen them, they should be penned by a 
suiSciently strong pièce of tlmber to blnd them together to keep them from 
Bpreading, and to sufflclently support the roof wall, and to prevent sagglng 
and giving In of the surface, and that this should be keyed up closely to the 
wall, and thèse supports should be left in place. The évidence shows qulte 
satlsfactorlly that in many of the shafts the timbering up of the mine was 
not properly or sufflclently done, and that in some cases the plllars were taken 
out as the work progressed, and the conséquence would be a subsidence of 
the surface at such points. In some of the drlfts — as in the Jupiter mine, 
for instance — ^there would be a place forty feet wide whlch was merely snow- 
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shedded to protect the mlners from falling stones, and the llke, but whlch 
did not perform the office of supportlng and staying tbe roof. None of the 
timbers in that drift were pinned to the roof. In one place on the Jupiter 
side of the Falrview ground there was a place 75 feet in width containing 
good dirt, where they eut a hole from tbe upper ground to the loweu, and 
rolled the dlrt through a chute to the lower ground, causlng the ground to 
settle very fast. So In the drlfts from the Red Bud mine, going south, for 
a distance of more than 300 feet the drifts had caved in some places to the 
surface, due either to the improper method of mining and timbering, especially 
noticeable in what is called the "Cafîon" and the "Gulch" drifts. 

Much of the controversy in évidence among the witnesses was respecting 
the extraordinarily large cave-In In the southwest corner of lot 46, on the 
dividing Une between that and what is known as the Royal Company, south. 
The évidence shows that where two mining claims, owned by différent mln- 
ers, corne together, the eustom among miners is that the miner who first 
reaches the boundary Une seems to hâve the privilège of "shaving the Une," 
and that the adjoining miner, In order to freep the surface of the ground 
supported, is to leave a pillar. Waiving any discussion of the legality of such 
eustom, the évidence shows that the Royal Company, on the south, reached 
this dividing Une first. When the Red Bud Company reached that locallty 
with its drift, there was evidently much rivalry between the two companies 
as to which would flrst reach the large minerai deposits manifest in that 
locality. The Royal Company was in the advance. When the Red Bud Com- 
pany came, it was driving a drift some 15 feet lower than the floor of the 
Royal drift, both carrying the roof at the same level. As the Red Bud Com- 
pany went westward, its ore body seemed to incline upwards at an angle, 
flxed by the witnesses at about 25 degrees, so that when it reached a point 
near the center of the lot it was cuttlug a drift from thirty-five to forty 
feet hlgh. It seems to hâve timbered fairly well the flrst part of the Une 
drift, but contented itself in tbe latter portion of its work with snow-shed- 
dlng, and In some places it had no timbers at ail. The timbers used by it 
were 18 to 20 foot posts, of insufflclent Size, on whlch were placed caps and 
stringer pôles 20 feet in height. On this, pens were built to support the roof, 
but without sufficiently tying them in the middle. It was not possible to 
wedge a 20-foot pen sufficiently to the roof of a drift to hold the welght. The 
resuit was that just after the Red Bud Company made its excavation to the 
southwest corner of lot 46 the surface of the ground at that point sunk and 
caved in, so that for a distance of over 120 feet, east and west, the Une drift 
was fiUed; and the engineer, McKee, testified that "the break in the surface 
over the Une drift is about 58 feet north and south at the widest point, and 
east and west about 120 feet along the Une." The witnesses on the part of 
the Red Bud Company sought to throw the responsibillty for this caving in 
on the Royal people, and the latter sought to place the responsibillty on the 
Red Bud Company. It satisfactorily enough appears, however, that the Royal 
Company employés, entertaining the Idea that they had a right to "shave 
the Une," havlng reached it flrst, on discovering that the Red Bud employés 
did not intend to leave a plUar of support, protested against this act of 
omission; and It was proposed by tbe foreman of the Royal Company that 
each party should leave 6 feet of the pillar on eaeh side of the Une, making 
a support of 12 feet wide along tbe Une. Had this been accepted and acted 
on, there would bave been no cave-in, or, if the Red Bud Company had left 
the pillar on its lot along tbe Une, it would hâve been sufficient. The de- 
fendant's principal witness on this branch of the case himself testified that 
"I proposed to him to leave one half the pillar if he would leave the other 
half," which he elalms he was refused. There was also on this issue some 
évidence tending to show that the Red Bud ground boss had put a heavy shot 
under some timbers of the Royal Company on the south side of the Red 
Bud drift, and exploded small charges of powder in it to make it larger, 
and that after this shot tbe entire timbering of the Royal and Red Bud Une 
drifts was knocked down and fiUed the Red Bud drift, and that some tlme 
after this the surface of the overhanglng ground caved. 

While it is to be conceded that there is much conflict between the witnesses 
respecting the greater responsibillty for this immense caving in, it is perfeet- 
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ly manlfest that the foreman of the Red Bud Company, by his own admis- 
sion, shows that he reeognized the necessity of a pUlar being left there to 
support the supersurface. Whetber or not the failure, as between him and 
the foreman of the Royal Company, was that of the one or the other, can 
in no degree, In contemplation of law, absolve the défendant company from 
the obligation imposed upon It by the contract to see that the place was prop- 
erly timbered and properly mlned, so as to prevent eaving in where it was 
in faet running its drlft In order to reach the minerai deposit ahead of the 
other Company. No matter what the situation of the ore deposit there was, 
or what the difflculties were under which It was placed to reach it la ad- 
vance of the Royal Company, It had to observe the express provision of its 
contract, and the law of the land written into it, that it must so mine as not 
to permanently injure the supersurface estate. And if, as a matter of fact, 
the Royal Company, in shaving the Une, falled to perform its duty in timber- 
ing up and leaving a sufficient pillar or support, and the like, thls fact being 
known to the lessee, it was its duty to hâve enjoined the adjacent mine 
owner and operator, and to hâve protected Itself against any derelictions on 
the part of Its rival. On reading the testimony bearlng on this controverted 
question, I am satisfled that in large measure the responsibility for the great 
subsidence and cave-ln at this place was the failure of the defendant's sub- 
lessees, induced by their haste in the race with the Royal Company to reach 
the point of vantage ground first. 

The défendant, in some of Its te.stimony, undertook to extenuate the fact 
of the timbers of the Red Bud mine failing to hold firm the surface of the 
ground by showlng that It resulted from some of the timbers employed by 
them having the "dry rot." Even if the dry rot did get into some of the tim- 
bers and cause them to fall, such fact would not relieve the défendant from 
fts obligation to so excavate the minerai as not to Injure the surface. As 
suggested by complainant's counsel iu his brief, it is a little remarkable that 
If, as a matter of fact, the timbers were afïected by the dry rot, there was 
not a physical présentation of this évidence. The examination made by the 
witness Denny shows that on an Investigation of the drifts In the Red Bud 
mine he found no évidences of dry rot ; but, on the contrary, the spécimen 
taken from one of the down timbers, and presented as an exbibit in this 
case, shows that It was perfectly Sound. 

The efCect of the subsidence and eaving in of the surface of thèse mines, 
the imperfect manner of driving the drifts and the hunting about for pay 
ore, are so apparent to the common sensé as hardly to require the assistance 
of expert testimony. The substance of this Is that if the drift that runs 
through a body of ore is imperfectly timbered, where there is minerai be- 
tween the top of the drift and the surface of the ground, the roof of the drift, 
as the witnesses term it, "chimueys up" toward the ground, so that the waste 
and pay ore settle in a mass on top of the timbers. And the mine operator 
afterwards flnds it unprofltable to mill thls dirt, so that the minerai is left 
in the ground, either on top of the timbers, or, if they break, the drift must 
be abandoned. Necessarily the owner of the land nmst lose his royalty on 
a large part of the ore, which he would reçoive in a carefui System of min- 
ing. As one of the experts said, touching the impracticability of getting 
ail of the ore left above in the Jupiter and Red Bud mine : "When you come 
to pulling your ground, you come in contact with your waste. That makes 
your dirt so thin that the mine operator wlll cease working It. In the next 
place, when you come to puUing your ground, your waste will come in and 
shut your ore and dirt off, and continue to run, and leaves your ore and dirt 
back there. If the waste will run before you ore, the dirt will run too." 
That, if there is any ore between the place where the ground Is thrown and 
the surface, "It will hâve to be got ont with Individual or Personal work. 
It is not ore that would pay a company to employ a force of men. It would 
be the work generally of individual men doing their own work." The de- 
fendant's principal witness, Wilson, conceded that, if the ground Is thrown 
down so that the surface comes in, the ore In the upper levels "is In the 
crushed mass that lies there, and there is no way to get it, unless you can 
get in an upper level and run through and hold it with timbers and get It. 
After it is broken once, it is barder to hold; and after the ground is thus 
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thrown It Is rarely bothered wlth." That thls condition resulted from the 
Improper method of timbering the drlfts, or net tlmbering at ail where it was 
required, I am aatisfled the weight of évidence tends strongly to show. 

It only remains to observe that, in respect of the cross-bill tendered by 
défendant, it is based upon what the défendant conceived would be the large 
amount of its loss resulting from the temporary injunction granted by tlie 
court, whereby the opérations of its subtenants were stopped, and the de- 
fendant deprived of its royalty received pendeute llte. When this cross-bill 
was presented by the défendant, wlth a request for leave to file the same, 
it was suggested by its counsel that the amount of the injunction bond would 
not be sufficient to Indemnlfy the défendant In case the injunction should 
be dissolved. To meet this suggestion^ the court increased the amount of 
the injunction bond three thousand dollars. Superadded to thls is the con- 
ceded fact that the complainant is entlrely solvent and amply able to respond 
to any possible damage the défendant mlght sustaln, and the further fact 
that the entlre amount of royalty received by complainant was plaeed by him 
In a bank at Joplln, and kept intact, to be applied to any judgment to which 
the défendant mlght be entitled. The cross-bill also contains the vice, found 
in the answer herein, of pleading matters lu exténuation of its derelictions 
and of estoppel — the walver hereinbefore discussed. The cross-bill, as does 
the answer, also makes stateœents about the machinery the sublessees hâve 
bought and plaeed in the mine for opération, and the outlays they hâve made 
with a View to the continued successful development of the mine. Such mat- 
ters constitute no défense or ground of relief. If the défendant or its lessees 
hâve any machinery in thèse mines, they can take them out. The provisional 
reStraining order granted by the court reserved to the subtenants the right 
of access to their machinery to care for and protect the same ; and, by con- 
vention between the parties, for the better protection of the mine, in the 
interest of ail the parties concerned, the complainant, through others, oper- 
ated the same, depositing the amount of royalty, as hereinbefore stated, in 
the bank at .Toplin, subject to the rights of the parties as they might appear 
in the end. The évidence clearly enough establishes the insolvency of the 
défendant corporation. It was organlzed solely by the lessees of the com- 
plainant for the purpose of subletting the mining rights it obtained under 
the lease. Practically it had no other property of any conséquence. It re- 
sults that the issues are found for the complainant, and the injunction is 
made perpétuai, wlth a dccree annuUing the lease and setting aside the same 
as a cloud upon complainant's title. 



UNITED STATES v. CLARK. 

(Circuit Court of Appeals, Nlnth Circuit May 22, 1905.) 

No. 1,070. 

1. Public Land— Feaudtjlent Entkt— Bona Fide Pubchaseb. 

While thé United States is entitled to cancel fraudulent land entrlps 
as agalnst the entrymen and innocent purchasers prlor to the issuance 
of a patent to the land, during which time the légal title remains in tlie 
government, after the entry is conflrmcd and title vested by the issuance 
of a patent, the government cannot repudiate the same aud recover the 
land for such fraud, as agalnst an innocent purchaser for value. 

[Ed. Note. — For cases in point, see vol. 41, Cent. Dig. Public Lands, §§ 
323-326, 332.] 

2. Same— Evidence. 

In an action by the United States to recover land alleged to hâve been 
entered under the stone and timber acts by the alleged fraud of the entry- 
men, évidence held to establish that défendant, who purchased the land 
after patent iasued, was a bona flde purchaser for value. 

Gilbert, Circuit Judge, disseuting. 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 
For opinion below, see 135 Fed. 774. See, also, 129 Fed. 241. 

Thls suit was brovight by the United States to obtaln a decree annulling 82 
patents for timber lands in the state of Montana, theretofore issued under 
the act of Congress of June 3, 1878, e. 151, 20 Stat. 89, as amendcd August 
4, 1892, c. 875, 27 Stat. 348 [U. S. Comp. St. 1901, p. 1545], and certain iuci- 
dental relief. 

By its bill the complainant alleged that on January 1, 1898, It was tlie owner 
in fee of the lands therein speciiically described by goTernment subdivisions, 
aggregatlng about 11,480 acres, alleged to be of the value of $10,000 and up- 
wards ; that they were of such character that the same might be sold to citi- 
zens of the United States, or persons who had declared their intention to 
become such, in qiiantitles not exceeding 160 acres to any one person or as- 
sociation of persons, at the minimum prlce of $2.50 per acre, under and in 
pursuance of the provisions of the acts of Congress already mentioned, but 
that such citizens or persons, as a condition précèdent to the purchase of the 
lands, were, by the terms of sald acts of Congress, required to file a written 
statement In duplicate, to be verifled by the oath of each applicant, settlng 
forth, among other things, that he did not apply to purchase the same on spéc- 
ulation, but in good faith to appropriate it to hls own exclusive use and 
beneflt ; that he had not, directly or indirectly, made any agreement or con- 
tract, in any way or manner, wlth any person or persons, whomsoever, by 
which the title he might acqulre from the government should inure, in whole 
or in part, to the beneflt of any person except himself ; that at some tlme sub- 
séquent to January 1, 1898, one R. M. Cobban, claiming to act for the use and ben- 
eflt of the défendant in so dolng, set about the business of procurlng the titles 
to and possession of the lands described in the bill, and that, in pursuance 
of such avowed purpose, Cobban entered into a eontract In wrlting with one 
0. L. Grlswold, bearlng date May 22, 1899, for the expressed purpose of ob- 
taining lands from the complainant under the said acts of Congress, and 
which purpose could only be carried out and accompllshed by procurlng false 
and fraudulent statements in wrlting, and under oath, and false and fraudu- 
lent proofs to be reduced to wrlting, and sworn to and subscrlbed by the par- 
ties who should enter the lands in parcels not exceeding In the aggregate 
160 acres to each ; that Cobban associated wlth himself one John B. Catlin 
in and about the said business, and that Cobban, Gi'^swold, and Catlin, by 
and through themselves and others, examined the lands, procured varions 
persons of both sexes, for hire, to enter the same under said acts, paying 
thelr expenses and those of their witnesses, and paying the priée required 
to be paid at the proper land offices of the United States wlthin the ju- 
risdlction of which such parcels of land were respeetlvely situated ; that 
after such sworn statements were made by the persons so employed, and 
the flnal proofs made, and the money paid for witnesses' expeuses, entry- 
men and entrywomen's expenses, land office fées, and the price required 
by law, the several eutrymen and entrywomen who had thus acted were paid 
compensation by Cobban, who, after the several parcels had been respeetlvely 
entered, took deeds to himself coverlng the said respective parcels of land 
from the entrymen and entrywomen, and thereafter conveyed the same to the 
défendant, Clark ; that the respective applications of the parties for the lands 
in question, and the proofs made in support of them, were ail false and 
fraudulent, in that each of the applicants applied to purchase on spéculation, 
and did not, in good falth, purchase the same for thelr own exclusive use 
and beneflt, and in that each of them had made an agreement wlth another 
person by which the title acqulred from the government should inure wtiolly 
to the beneflt of another. The bill allèges that the défendant Clark "well 
knew, in a gênerai way, if not in détail, at the time sald conveyances of ail 
of sald lands were made to him by said Cobban, the facts hereinbefore stated, 
and well knew, and had good cause to know, that the sald lands had been 
entered in violation of the laws of Congress under which said entries were 
made, and that the said several parties had entered the same for hire and 
upon spéculation, and for the purpose of enabling him, the said défendant. 
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to procure tltle to the same by évasion and violation of sald laws of Con- 
gress." The bill aiso shows that after the deeds from Cobban to the défend- 
ant had been executed, and prier to the commencement of the suit, the United 
States issued to the varions entrymen and entrywomen its patents for the 
respective tracts of land so entered by them, and for which It had issued 
to them respectively its certiflcates of purchase prier to their respective deeds 
to Cobban. The prayer of the bill is for a decree canceling the respective 
patents, and adjudging the complainant the owner in fee of ail of the lands 
covered by them, and of ail timber and legs, if any, which may hâve been 
eut thereon or removed therefrom, and of ail stone that may hâve been quar- 
ried or removed therefrom, and that the défendant be required to accouut to 
the complainant touching the value of any timber or stone which may hâve 
been eut or quarried or removed from the premises since such alleged fraudu- 
lent entry, and that the pretended title of the défendant to the lands be de- 
creed to be void. 

The answer of the défendant admitted the alleged ownership of the com- 
plainant on the Ist day of January, 1898, of ail of the lands embraced by 
the bill, except one specifled parcel, concerning which the défendant averred 
he had no knowledge or information, and as to which he disclaimed any 
right. AU of the other land covered by the bill is admitted by the answer 
to be of such character that it was subject to entry under the acts of Con- 
gress mentioned, and under the conditions stated in the bill. The answer 
dénies that Cobban ever elaimed or pretended to act for the defendant's use 
or beneflt, or that he ever did in fact so act, in the business of procuring the 
title to or the possession of any lands from the complainant or from any other 
person, and dénies that, in pursuance of any agreement between Cobban and 
the défendant, any lands were ever bought or procured or purchased, except 
as speciflcally stated in the answer. In respect to the averments of the bill 
regarding the agreements between Cobban and Griswold, the answer avers on 
the Information and belief of the défendant that those parties did enter into 
an agreement looklng to the acquisition by- Cobban of the title to the lands 
belonging to the complainant, but the answer dénies, on the information and 
belief of the défendant, that such agreement could be accomplished only by 
procuring false or fraudulent statements in writing, xmder oath or otherwise, 
or false or fraudulent proofs. The answer further avers that at the time 
the défendant acquired title to the lands In question from Cobban he had 
no knowledge or notice of any contract or agreement between Cobban and 
Griswold, and that the knowledge of that agreement was only obtained long 
after he (défendant) had acquired title to the lands. The answer also denied, 
upon the information and belief of the défendant, ail of the averments of the 
bill in respect to the alleged frauds of the respective entrj'men and entry- 
women, and, upon like information and belief, denied that any of the entry- 
men or entrywomen who made entries of the lands In question were com- 
pensated therefor by Cobban, and avers the fact to be that Cobban purchased 
such lands in the usual course of business, becamé the owner thereof, and 
thereafter, in the usual course of business, and after he had presented to the 
défendant an abstract of title duly certiflied, and after such abstract had 
been presented to the defendant's counsel and the same had been favorably 
reported on by such counsel, and only then, did défendant purchase or agrée 
to purchase the lands or any part thereof. The answer further avers that, 
at the time the lands therein described were purchased by him, final proof 
had been made in respect to the same by each of the persons to whom a 
final receipt had been given by the government offlcers, and that each and 
ail of the persons named in the bill as the entrymen and entrywomen had 
made final proof to the register and recelver of the Land Office in which such 
entries were made, had received their final receipts for the purchase priée 
thereof, and that the défendant had no knowledge as to who the entrymen 
or entrywomen were, but relied on the good faith of the varions persons 
who had made such entries, and upon the good faith, watchfulness, and care 
of the officers of the Land Office, and upon the final receipts issued by the 
register and receiver of those offices, and upon the abstract of title, the ad- 
vice of his counsel, and the deeds showing the conveyances from the original 
entrymen and entrywomen to Cobban ; and that the défendant became a bona 
flde purehaser of the lands speciflcally described in the answer for a valuable 
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considération, and without notice or knowledge of any fraud, dlreetly or In- 
directly, upon the part of any person or persons, and thereupon became and is 
the owner of the said lands, The answer then sets forth specifically, by gov- 
ernment subdivisions, the lands purchased by the défendant from Cobban 
at différent times, whlch includes ail of the lands described in the bill. ex- 
cept the particular parcel as to which the défendant disclaimed any right, 
and excepting also certain described lands as to which the défendant avers 
that he did not purehase the land, but did purchase from the owner thereof 
the timber standing thereon, and which timber was purchased by the défend- 
ant from Cobban, who was then and there the owner of the lands upon which 
It stood, in good faith and for a valuable considération, and without any no- 
tice whatever of any fraud upon the part of any one. The défendant by his 
answer also dénies that he knew in any way whatever, gênerai or otherwise, 
any fact mentioned in the blll, or any fact or circumstance at ail to the efiCect 
that the entries in the bill mentioned were made in any other than the usual, 
legitimate, and lawful manner of such entries, or that he ever knew, or ever 
had any reason to know, that any of such entries had not been made in such 
légal and legitimate manner, and puts in issue each and every allégation of 
the bill wherein the défendant Is cliarged with either the knowledge or the 
commission of any act of fraud, covin, or évasion, or of any violation of any 
law of the United States. And, as affirmative matter, the answer allèges 
that the défendant is a citizen of the United States, over the âge of 21 years, 
and a résident of the state of Montana, and that on certain days between 
June 29, 1899, and June 15, 1900, he purchased from Cobban and his wlfe, 
Alice M. Cobban, certain tracts of land specifically described in the answer, 
which tracts included ail of the lands described in the bill, other than those 
in the answer specifically excepted as above mentioned, and that at the time 
Cobban sold the same to the défendant he claimed to own the lands, and that 
he in fact did own them, was in their possession, and exhiblted to the de- 
fendant good and sufficient abstracts of title to the same, showing him to be 
such owner, which abstracts the défendant submitted to his attorneys, and 
was by them advîsed that the title was in Cobban, whereupon, relying upon 
such représentations of Cobban, upon the abstracts of title, and upon the ad- 
vlce of his attorneys, the défendant purchased the said lands, paying therefor 
a good and valuable considération, being the full value thereof according to 
the market price of such lands in the vicinity of their location, which pay- 
ments were in lawful money of the United States, and were accepted by 
Cobban as payment in full for the lands ; that the défendant was, at the time 
of the respective purchases, an Innocent purehaser of the said respective par- 
eels of land, and for a valuable considération, and that he had no information 
or knowledge of any fact or facts which would lead him to believe that the 
title to any of the lands was in question, and that he had no notice, either 
actual or constructive, of any fraud on the part of his grantor, or of any 
other person whomsoever; that the lands so purchased by the défendant 
from Cobban, and so deedèd to him by Cobban and his wife, comprised ail of 
the lands described in the blll, except the particular parcel as to which the 
défendant disclaimed any right, title, or interest. 

A gênerai replication having been flled by the complainant, a vast amount 
of testimony was taken upon the Issues. The décision of the court below 
having been adverse to the government upon ail of the points involved (125 
Fed. 774), }t brought the case hère by appeal. 

Philander C. Knox, Atty. Gen., Marsden C. Burch, Sp. U. S. 
Attv., Cari Rasch, U. S. Atty., and Fred A. Maynard, Sp. Asst. to 
U. S. Atty. 

Walter M. Bickford and George F. Shelton, for appellee, 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

From the view we take of this case it becomes unnecessary to 
décide whether ail, or any, of the various frauds alleged by the 
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government to hâve been committed by Cobban, Griswold, and Cat- 
lin, and the respective entrymeh and entrywomen, in entering the 
respective parcels of land in suit and obtaining the government title 
thereto, were or were not committed. And as it is not, in our opin- 
ion, necessary to décide those questions in this case, we think it 
would be particularly improper to do so because of the fact, of which 
we are informed by counsel for the government, that there are nov/ 
pending against those parties, in the United States District Court 
for the District of Montana, indictments charging them with the 
commission of the alleged frauds. We shall therefore, for the pur- 
poses of pur présent décision, assume, without deciding, that Cob- 
ban, Griswold, Catlin, and the varions entrymen and entrywomen 
did commit the frauds âHeged in the bill. 

There are, then, but two questions presented by the record, both 
of which are simple and of easy solution, although they are made 
the subjects of most elaborate briefs by counsel. The first conten- 
tion oh the part of the government, and the one most strenuously 
insisted on, is that the appelles is not a bona fide purchaser of the 
lands in suit, for the reason that at the time of his respective pur- 
chases the légal title thereto remained in the government; that he 
got, at best, but an équitable title under the receiver's receipts issued 
to the varions entrymen and entrywomen, and their conveyances to 
Cobban, and his conveyances to the appellee, which équitable title 
the appellee must be held to hâve known was subject to be defeat- 
ed by the government, should it afterwards find that the lands were 
not the subject of disposition under the acts of Congress under 
which the title was undertaken to be acquired, or should it be found 
that there was fraud or error in the proceedings taken for the ac- 
qùirement of such title. 

So long as the appellee held the équitable title only, the conten- 
tion on the part of the government is undoubtedly well founded, 
was not questioned by the court below, and is not questioned by 
the counsel for the appellee. Indeed, it could not be successfully 
questioned, for it is the well-established doctrine of the courts, both 
suprême and subordinate. Hawley v. Diller, 178 U. S. 476, 20 
Sup. Ct. 986, 44 L. Ed. 1157, and cases there cited. But in the 
présent casé the counsel for the government go further, and insist 
that the same right continues in the government after the issuance 
of its patent in confirmation of the sale, not only against the pat- 
entée, but also against an innocent purchaser for value of the equity, 
then possessed also of the légal title. And counsel for the govern- 
ment repeatedly ask in their briefs if it is possible that such a right 
exists in the government up to the time of the issuance of its patent 
and does not exist the very day after. We answer yes, for the rea- 
son that in the one case the innocent purchaser for value has not 
the légal title, and in the other case he has. J^et us put the coun- 
sel's proposition in another way : If it exists the day after the pat- 
ent is issued, it manif^stly continues indefinitely, for neither the 
statute of limitations nor lâches runs against the government. 
What, then, becomes of the security intended to be given by such 
,an instrument? The innocent holder for value under such a patent 
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would have absolutely no security. He could never knôw what 
day, week, month, or year the government might bring him intc 
court and take away the title, bought in good faith and for value, 
because of the sins of others, of which he knew nothing. The 
numerous cases which hold that the receiver's final reccipt is but 
prima facie évidence of the right of the entryman to a patent, and 
that until the patent is issued the power is vested in the Land De- 
partment to set aside the receipt and cancel the entry it évidences, 
for fraud or error, after notice to the parties in interest, and in this 
way take away even from an innocent purchaser for value this prima 
facie évidence of title, do not at ail support the proposition that this 
may be donc by a court of equity, as against such innocent pur- 
chaser for value, after the Land Department, instead of avoiding, 
has confirmed the prima facie évidence of title by issuing the gov- 
ernment patent, and thus vesting the innocent holder of the équi- 
table title with the légal title as well. In the first place, it would 
not be équitable to do so. An innocent purchaser for value of an 
équitable title may always fortify that title by acquiring the légal 
title, and, when he does so, it is a complète answer in a court of 
equity to one who asserts only a prior equity. "Strong as a plain- 
tiff's equity may be," said the Suprême Court in the case of Boone v. 
Chiles, 10 Pet. 177, 209, 9 L. Ed. 388, "it can in no case be stronger 
than that of a purchaser who has put himself in péril by purchasing 
a title and paying a valuable considération, without notice of any 
defect in it, or adverse claim to it; and when, in addition, he shows 
a légal title from one seised and possessed of the property pur- 
chased, he has a right to demand protection and relief (9 Ves. 30-4), 
which a court of equity imparts liberallv." See, also, Story's Eq. 
Jur. §§ 64c, 411, 436; S Pom. Eq. Jur. §§ 738-740; Sugden on 
Vendors (2d Am. Ed.) p. 519; Bassett v. Nosworthy, 2 Leading 
Cases in Equity, p. 1. As a matter of course, when the government 
cornes as a suitor into a court of equity, its claims appeal to the 
chancellor with no greater force than do those of an individual 
under like circumstances. No case has been cited which sustains 
the proposition of the complainant now under discussion, and we 
will not be the fîrst to announce it. On the contrary, the précise 
point hère made was presented to the Circuit Court of Appeals for 
the Eighth Circuit, in the case of United States v. Détroit Timber 
& Lumber Company, 131 Fed. 668, and, in a well-considered opin- 
ion, was there decided against the contention of the government. 
Judge Sanborn, who delivered the opinion of the court, said: 

"The receiver's final receipts were not notice of frand and perjury In their 
procurement. They were notice of Iionesty and legality in the proceedings 
that Induced their issue. They were prima facie évidence that those wlio 
received them had the right to patents to the lands, and they ralsed the légal 
presnmption that entrymen and officers alike had complled with the law. 
They were notice to the Détroit Company of the power of the Land Depart- 
ment to avoid them for fraud or error before the patents were issued, and 
of no other defect or danger, and the authorities cited for complainant ex- 
press no différent opinion. The Détroit Company took its équitable title to 
the timber subject to this notice, ànd subject to the possible exercise by the 
Land Department of this power. That department exercised the power, as 
the légal presmnption was that it would exercise it, by affirmlng the validity 
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of the voldable titles, and by Issulng the patents npon them. Hère tbe effect 
of the notice from the purehase of the équitable titles ceased. The only rea- 
son that purehase gave notice of a voidable title was the faet that it did not 
acquire the légal title. The moment the légal estate inured to the beneflt of 
the Détroit Company by the issue of the patents without notice of any fraud 
or Irregularity in their procurement, its défense of a bona iîde purehase was 
complète. It contained every essentlal élément of a complète défense except 
the légal title before the patents were delivered. It was the lack of the légal 
title, and that alone, that made Its défense vulnérable In the Land Office. 
When the patents had Issued, the power of the Land Department had ceased, 
and the Détroit Company's position was conditioned by every attribute of that 
of a bona flde purchaser. Conceding that the indispensable éléments of such 
a défense are absence of notice of the fraud or defect, good faith, payment 
of value, and the légal estate, It Is not material at what time or in what order 
the purchaser acquires them. It Is only necessary that they ail concur in hlm 
at the same time. It Is indispensable to this défense that the considération 
should be paid before notice of the defect. But It is not essential that it 
should be paid before or at the time the title is eonveyed. It is sufficient 
if the payment Is completed at any time before notice of the defect is re- 
ceived. It is not more essential that the légal title should be secured be- 
fore or at the time when the considération is paid. It is enough if it is ac- 
qulred before notice of the alleged fraud or perjury is fastened upon the 
purchaser." 

Thèse views seem to us to be entirely correct, and we think they 
sufficiently answer the main point of counsel for the appellant in 
the présent case, which, of course, assumes that the appellee was 
an innocent purchaser for value of the équitable title to the lands 
in suit. 

But it is also claimed on the part of the government that the ap- 
pellee was not an innocent purchaser of the équitable title, but, on 
the contrary, knew or had good reason to know, at the time of his 
respective purchases, of the alleged frauds on the part of Cobban, 
Griswold, Catlin, and the respective entrymen and entrywomen. 
On this point the allégations of the bill are: 

"And your orator charges that tlie sald défendant, William A. Clark, well 
knew In a gênerai way, if not In détail, at the time the said conveyances of 
ail of said lands were made to him by said Cobban, the facts hereinbefore 
stated, and well knew, and had good cause to know, that the said lands had 
been entered In violation of the laws of Congress under whlch said entries 
were made, and that the several parties had entered the same for hire and 
upon spéculation, and for the purpose of enabling him, the said défendant, 
to procure title to the same by évasion and violation of said laws of Congress." 

In the opening brief of counsèl for the appellant this contention 
is not very strongly urged, but in their brief filed in reply to that of 
the appellee it is much insisted on, and it is there in eiïect claimed 
that the appellee was in fact a party to those alleged frauds. We 
are of the opinion that the évidence does not sustain either of those 
contentions. In the first place, if the appellee had been willing 
to become a party, with Cobban and the others named, to the al- 
leged frauds upon the government, or if Cobban had been acting 
as the agent of the appellee, as is alleged in the bill, it is passing 
strange that the appellee should hâve paid Cobban $217,571.25 for 
the timber and lands in question, as the counsel for the government 
admit that he did. Cobban, it is claimed, paid only the govern- 
ment price of $2.50 an acre, for the lands, $100 to each of the entry- 
men and entrywomen, and the incidental fées and expenses, and it 
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is încredible that a man of brains and of large business affairs, as 
the record shows the appellee to be, would, if Cobban had been his 
agent, or if the appellee had been dishonest enough to hâve joined 
Cobban in the alleged fraudulent scheme to obtain lands from the 
government in violation of its laws, hâve paid him $317,571.25 for 
what Cobban, in pursuance of the same undertaking, paid but a 
mère trifle in comparison. It is, we think, incredible that the ap- 
pellee would hâve permitted his partner in the fraud to profit so 
largely at his expansé, if he had been a party to it. The évidence, 
in our opinion, fails to justify the contention of appellant's counsel 
that Cobban was at any time acting for the appellee, or that the 
latter was in any way a party to the alleged frauds, or ever heard 
anything of them until after he had made his purchases and paid his 
money. It shows that the appellee was a man of large business 
afïairs, engaged in extensive mining opérations requiring large 
quantities of timber, and also engaged in the lumber business on 
a large scale. He needed timber lands, or, at least, the timber 
growing upon them. Cobban claimed to own such timber and tim- 
ber lands. The case shows that the appellee's opérations were 
so extensive that it was necessary for him to operate largely through 
agents. A man named Wethey was his gênerai manager, and one 
McLaughlin his timber agent. In their reply brief, counsel for the 
government contend that the appellee commenced negotiating for 
the lands in question before he made his purchases. We do not 
think that the fair conclusion to be drawn from the évidence. It 
seems that the appellee first authorized Wethey to buy 40,000,000 
feet of lumber. Cobban representing that he owned lands contain- 
ing the required timber, persons were sent by the respective parties 
to examine the lands and estimate the number of feet of lumber 
each tract contained. The price to be paid for the land was, accord- 
ing to the agreement between Cobban and the appellee, to be an 
amount equal to $1.33 for each thousand feet of lumber the land 
contained ; and the method adopted by the parties was that when 
the respective estimâtes were made they were submitted to Mc- 
Laughlin, who, when satisfied of the amount and quality of the 
timber, would submit an abstract of title to the lands, together with 
a deed from Cobban, to Mr. Bickford, the attorney of the appellee, 
and upon a favorable report in respect to the title by the attorney 
the money was paid over by Wethey, the gênerai manager of the 
appellee, and the deed to the latter from Cobban delivered. The 
first two of such deeds were so delivered July 19, 1899, and the next 
two September 16, 1899. Thèse, according to the évidence, were 
the only absolute sales, from their inception, by Cobban to the 
appellee. But subsequently Cobban and the appellee, through his 
agents, commenced negotiations for additional lumber and timber 
lands. Cobban wanted the appellee to loan him money, bearing 
interest, with which to carry on his opérations and to acquire addi- 
tional lands, and to take as security his (Cobban's) deeds covering 
the lands, the amount of such advances to be at the rate of 50 cents 
for every thousand feet of lumber on lands acquired by Cobban 
under scrip locations, and 75 cents a thousand feet for every thou- 
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sand feet of lumber on other lands, subject to like examination 
as to the quantity and quality of the timber by the appellee's 
agents, and to like approval of Cobban's title by the appellee's 
attorney. That arrangement was agreed to by Cobban and the 
appellee, and the first of those transactions was consummated 
November 11, 1899, the next November 13th of the- same year, 
the next two January 9, 1900, the next June 15, 1900, and the last 
June 16, 1900. Subsequently, by agreement of the respective par- 
ties, thèse mortgages were, for a money considération, converted 
into absolute sales. While it is true that the record shows that 
the appellee knew that sonle of the money he loaned Cobban was 
intended to be used by him in acquiring additional lands, it does not 
show that the appellee knew, or had any reason to know, that he 
expected to acquire them fraudulently or in any way unlawfully. 
United States patents cannot be annulled upon mère suspicion of 
fraud, even if it could be properly held that any such suspicion 
arises upon this record against the appellee. The rule upon that 
subject is thus stated by the Suprême Court in the Maxwell Land 
Grant Case, 121 U. S. 381, 7 Sup. Ct. 1015, 30 L. Ed. 949: 

"We take the gênerai doctrine to be that when in a court of equlty It Is 
proposed to set aslde, to annul, or to correct a written Instrument for fraud 
or mistake In the exécution of the Instrument itself, the testimony on whlch 
this is done must be clear, unequlyocal, and convincing, and that it cannot be 
done upon a bare prépondérance of évidence which leaves the Issue in doubt. 
If the proposition as thus laid down In the cases clted Is sound in regard 
to the ordinary contracts of private Indivlduals, how much more should it 
be observed where the attempt is to annul the grants, the patents, and other 
solemn évidences of title emanating from the government of the United 
States under its officiai seal. In this class of cases, the respect due to a 
patent, the presumptions that ail the precedlng steps required by the law 
had been observed before its issue, the immense importance and necesslty of 
the stabillty of titles dépendent upon thèse officiai Instruments, demand that 
the effort to set them aside, to annul them, or to correct mistakes in them 
should only be successful when the allégations on which this is attempted 
are clearly stated and fully sustained by proof. It is not to be admltted that 
the titles by which so much'property in this covintry and so many rights 
are held, purportlng to emanate from the authoritative action of the officers 
of the government, and, as in this case, under the seal and signature of the 
Président of the United States himself, shall be dépendent upon the hazard 
of successful résistance to the whims and caprices of every person who chooses 
to attack them In a court of justice ; but it should be well understood that 
only that class of évidence which commands respect, and that amount of it 
which produces conviction, shall make such an attempt successful." 

The testimony of the appellee is positive and clear that he knew 
nothing of the circumstances attending the entries of the varions 
tracts of land in question by the respective entrymen and entry- 
women or the conveyances from them to Cobban, and that he never 
suspected that they were obtained by any fraudulent, unlawful, or 
irregular means, but that, on the contrary, he bought and paid for 
them in good faith, relying upon the advice of his attorney in re- 
spect to the regularity of the proceedings and the validity of the 
title, and upon his agents as to the quality and quantity of lumber 
they contained. In thèse respects the appellee's testiniony is cor- 
roborated by that of his attorney, gênerai manager, and timber 
agent. It may be added that the officers of the Land Office where 



THE BEB< 803 

the entries în question were made testified tliat they knew of no 
fraud or irregularities in connection with them, and the entrymen 
and entrywomen who were examined as witnesses in this case testi- 
fied to the effect that they had not made any agreement with any 
person or persons by which the title that they might acquire from 
the government would inure to the benefit of any other person, nor 
did they seek to buy the land applied for on spéculation, but for 
their own individual use and benefit. However that may be — a 
question, as has been said, not necessary to be hère determined — 
we think that the évidence in the présent record falls far short of 
establishing that the appellee knew, or had reason to know, of any 
such frauds at the time of his respective purchases. 

We are of the opinion that the judgment of the court below is 
right, and it is accordingly afïirmed. 

GILBERT, Circuit Judge (dissenting). I think there is enough 
in the record which is before us to show that facts came to the 
knowledge of the défendant in error and his agents sufficient to put 
them upon inquiry as to the manner in which the lands were ob- 
tained from the United States. The deeds from the various entry- 
men to Cobban showed that the latter was carrying out a large 
and comprehensive scheme to obtain the lands. Seventeen of 
those deeds were made on September 16, 1899, 29 were executed on 
November llth, and 22 were executed on November 13th. The 
deeds also showed that the final receiver's receipts had been issued 
but a short time before the exécution of the deeds. Some were 
issued but two days before the deeds. Others were issued at in- 
tervais of from one week to three or four weeks prior to the deeds. 
Thèse are significant facts, and indicated a concert of action, of 
which Cobban was the engineer. The évidence shows, also, that the 
inspection of thèse lands by the defendant's agents was contempora- 
neous with the entries, and that large sums were loaned by the de- 
fendant in error to Cobban, to be used by him for the purpose of 
obtaining title to thèse lands. There are many other facts and 
circumstances in the évidence pointing to the conclusion that the 
défendant in error knew enough of the methods by which the lands 
were obtained to put him upon inquiry. 
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THE ALFRED W. BOOTH. 

(Circuit Court of Appeals, Second Circuit Aprll 13, 1905.) 

Nos. 184, 185. 

1. Collision— Ttjgs and Towe Meeting — Failueb to Allow Siteticient 
Cleabancb foe Tows. 

Under the rule that tugs with scows, havlng neither steerlng gear nor 
men to operate them. In tow ou long hawsers, are bound to exercise the 
extremest care to prevent collisions with thelr tows, two tugs meeting in 
Wcw York Bay, each with two scows in tow tandem, both held in fault 
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for a collision between the tows for falllng to change thelr courses suffl- 
clently to allow a eafe clearance, and one also for stralghtenlng out on 
her course before the tows had passed. 

2. Same— Navigation of Channels— Application of Httle to Uppeb New 
ÏOBK Bat. 

In the case of a bay which Is also a port or harbor, the entire body 
of navigable water Is not to be considered a single narrow channel withln 
article 25 of the Inland navigation rules (Act June 7, 1897, c. 4, 30 Stat. 
96 [U. S. Coœp. St. 1901, p. 2888]), requlrlng a steam vessel, when safe 
and practlcable, to keep to that slde of the fairway which lies on its 
starboard side, where through such bay, as in upper New ïork Bay, there 
bave been offlcially designated two or more channels runnlng substantially 
parallel with each and tn the same gênerai direction as the main flow 
of the tlde or current. 

Appeals from the District Court of the United States for the 
Southern District of New York. 

Thèse two causes were heard together. They arose out of a collision be- 
tween the scow Delaware, owned by the contracting company, in tow of the 
Booth, and the scow No. 20, in tow of the Bee, the last-named tug and tow 
being owned by the R. G. Padiard Company. A decree was entered in the 
flrst suit in favor of the contracting company against both tugs for $1,983.66 ; 
both tugs appealed. In the second suit decree was entered in favor of No. 2d 
against the Booth for one-half damages, with interest and costs (to wit, $1,- 
684.95); both sides appealed. The cause Is reported below. 127 Fed. 453, 

R. D. Benedict and Chas. C. Burlingham, for the Booth. 
Le Roy S. Gove, for appelle e. 

Before WALLACE, LACOMBE. and TOWNSEND, Circuit 
Judges. 

PER CURIAM. The collision is thus described by the District 
Judge: 

"The collision occurred ofC Bay Ridge, In the upper bay of New York, on 
September 7, 1902, about 1:30 a. m. The tug Alfred W. Booth was coming 
in from sea, having In tow two scows, tandem, the first one on a hawser of 
about 150 fathoms, and the second one, the Delaware, astern of the first 
scow, on another hawser of about 80 fathoms. The tug Bee was coming 
down the bay, having in tow two scows, one of them No. 20, also tandem, 
but close together, on a hawser of about 200 fathoms. Each of the tugs, 
when they were about half a mile apart, saw the red light of the other» 
and each sounded one whistle to the other, indicating an intention to pass 
port to port. The Bee immedlately ported ànd changed her course abont 
four points to starboard, and held that course unchanged until the col- 
lision. The Booth also ported two or three points, and, when about abreast 
of the Bee, straightened and resûmed her course up the bay. The tugs passed 
each other in safety, but the Delaware, at the end of the Booth's tow, came 
in collision with the scow No. 20, the head boat in the Bee's tow. The scow 
No. 20 was badly injured,. and the scow Delaware shortly af ter sank. 

"In my opinion, the BOoth was at fault for not continuing to bear ofC to 
starboard until the tows had entirely cleared each other. Tbe witnesses put 
the distance of the tugs apàrt when they passed each other at about 250 or 
300 feet. Each had been bearing geveral points to starboard of her original 
course for the last half mile. The évidence shows that such tows on such 
long hawsers do not usually follow- Instantly a change of course of the tug, 
but drift on some distance in the original direction, or with only a slight 
change of direction. There was danger, therefore, when the tugs passed each 
other but 250 feet apart, that the scows might drift together, and the Booth 
should hâve anticipated that danger and kept bearing ofE to starboard until it 
was certain that the scows would pass each other In safety. 
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"I do not see that thé Bee was in any fault In the manner of her naviga- 
tion. Her pllot changed hls course, as soon as he saw the Booth, about four 
points to starboard, and kept that course tlll the collision." 

What the pilot of the Bee testified was that his total change of 
course from the time he blew a one-whistle signal nntil collision 
was four points. The extent to which his wheel was ported was ap- 
parently not any greater than was the case on the Booth, but he 
did not straighten up as the latter did. The District Court held 
the Bee in fault for "being on the wrong side of the channel, in 
violation of rule 25." 

Upon the narratives given by both sides, it is difficult to see how 
the collision happened. If the tugs passed 250 to 300 f eet from each 
other, even if one only was under a port helm, no ordinary sheer- 
ing by the tows could be expected to bring them together. We 
whoUy discrédit a statement of the pilot of the Bee that after the 
Booth passed him she changed her course directly for his towing 
hawser. We hâve a very strong impression that ail the witnesses 
hâve greatly overstated the distance between the tugs. However 
that may be, there was faulty navigation somewhere; the night 
was clear starlight, and they sighted each other far enough apart 
to avoid ail risk of collision of their tows if they had left sufficient 
clearance between themselves. Manifestly they did not, and the 
damages thus occasioned to innocent tows should be made good 
by both, unless we can see that one of them was alone to blâme. 
In criticising their navigation, it is to be remembered that each 
of them was towing scows, which had neither steering gear nor 
men to operate it, on very long hawsers. It is the custom to tow 
in that way in this harbor, and in The H. M. Whitney, 86 Fed. 697, 

30 C. .C. A. 343, we quoted with approval the opinion of the Cir- 
cuit Court of Appeals, First Circuit (The Berkshire, 74 Fed. 906, 

31 C. C. A. 169) that "it is beyond the province of the courts to 
condemn a practice so notorious and so long continued that it must 
be presumed to be known to Congress and to the supervising in- 
spectors, and yet has not been condemned by either of them." But 
we held that "there is a wide différence between condemning such 
a practice altogether, and holding those who indulge in it to a de- 
gree of care commensurate with the increased risk which their in- 
dulgence in such practice entails ;" and added, "We must hold tugs 
which navigate with such long and essentially hazardous fleets to 
the use of the extremest care in the interests of common safety." 
Tested by this criterion of "extremest care," we find both tugs in 
fault for not allowing sufHcient clearance — the Booth for straight- 
ening up too soon, the Bee for not putting her wheel further to port 
when shé whistled. She had corne from a stakeboat on the Jersey 
Flats, and crossed over to the eastward just before she straightened 
out on her south by west course down the bay, and had reason to 
apprehend that her tow had not yet overcome their set towards 
the eastward, and needed a sharp pull to the westward to fetch 
them clear of the Booth's flotilla. 

This fînding would resuit in an affirmance, and would call for no 
further discussion, but we hâve been asked to express an opinion 
138 F.— 20 
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on the décision of the District Court that the upfier bayof New- 
York is to be considered a narrow channel within rule 25 — a propo- 
siton first advanced in the décision now under review. It seems 
proper that we should pass upon it, in the interests of navigation 
in this port. The District Judge in his original opinion, and in a 
second one filed upon a rehearing after hearing further testimony 
from pilots and others, has carefully discussed the question. His 
référence to the authorities bearing upon it is exhaustive. His 
final conclusion was that the question whether the entire upper bay 
is to be regarded as a narrow channel for vessels of light draft is 
doubtful, but that, upon considération of the authorities, it should 
be held to be such. We do not think it necessary to discuss the 
authorities, none of which exactiy cover the case, nor to undertake 
to lay down any rules of gênerai application. It was wisely said 
in the Rhonda, 8 App. Cas. 553, that "their Lordships do not propose 
to define what is a narrow channel, or to lay down what particular 
width or length will constitute it." It will be sufficient briefly to 
indicate the reason why we cannot concur in the conclusion as to 
this particular locality. 

The upper bay is a body of water Connecting the mouths of the 
North and East rivers with the Narrows, or strait which connects 
the upper with the lower bay, and it is not wider than some waters 
which hâve been held to be narrow channels. It is a part of the 
harbor of New York; its surrounding shores are extensively built 
up, and on them are found docks, bulkheads, and other landing 
places. The government has made elaborate and careful spécial 
régulations as to navigation within its waters; a very large part of 
its area has been designated officially as anchorage grounds, some 
gênerai, others spécial. By like authority various "channels" hâve 
been designated within such area, and spécial régulations as to 
those channels hâve been adopted. The exact weight to be given 
to any or ail of thèse circumstances we do not now assign. We 
note, moreover, that, of those channels thus designated by author- 
ity and accepted by navigators, two, the "Main Ship Channel" and 
the "Bay Ridge Channel" (with its extension, the "Red Hook Chan- 
nel"), run substantially parallel and in the same gênerai direction 
between the mouths of the rivers and the Narrows. A similar state 
of afïairs exists in the lower bay, and existed there when we decided 
The Sea King, 114 Fed. 535, 52 C. C. A. 349. It was held in that 
case that rule 25 applied to the Main Ship Channel, in which the 
Sea King was navigating; and the opinion indicates that the same 
rule would hâve been applied had she been navigating in either the 
Swash Channel or the East Channel, ^vhich run in the same gênerai 
direction. Such application would seem to be in conflict with a rule 
which teSted her proper location upon the theory that the entire 
body of water which includes thèse three channels was itself a nar- 
row channel. Inextricable confusion would resuit if, under rule 
25, an incoming vessel in the Main Ship Channel were to be justified 
in keeping close to its red buoys, and at the same time were to be 
held in fault because she did not keep hundreds of feet further east 
on the starboard side of the middle line of the entire body of , water. 
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It is sufficîent on this appeal to hold that in the case of a bay, which 
is also a port or harbor, the entire body of navigable water is not 
to be considered a single narrow channel within rule 35, where 
through such bay there hâve been officially designated a plurality of 
channels (i. e., more than one channel) running substantially paral- 
lel with each other and in the same gênerai direction as the main 
flow^ of the tide or current. 

In the second cause, error is asssigned that the amount of dam- 
ages awarded is excessive. The Packard Company raised its scow 
No. 20 with its own appliances and men, work of that sort being 
part of its regular business. No objection is made to their doing 
so, but it is, quite properly, contended that they cannot be allowed 
more than a reasonable sum for doing the work. We are satisfied 
with the commissioner's reasoning and conclusion that the several 
items of charge for what was actually done were reasonable and 
proper. Claimant, however, called two expert wreckers to show 
that the scow might hâve been raised in some other way at a less 
expense. The difficulty with thèse suggestions is that both of them 
contemplated dumping the contents of the scow on the bottom of 
the channel where she lay. The owner was under no obligation to 
take the risk of prosecution under the fédéral statute against dump- 
ing in the harbor in order to save claimant from some part of the 
expense of raising the scow. 

In the fîrst cause the decree is affirmed, with interest, and one bill 
of costs against both tugs. In the second cause the decree is af- 
firmed, but, since both sides appealed, without interest or costs. 



CITT OF SEATTLE v. BOARD OF IIOJMB MISSIONS OF METHODIST 
PROTESTANT CHURCH. 

(Circuit Court of Appeals, Ninth Circuit. May 29, 1905.) 

No. I.IGI. 

1. BiLi, OF Exceptions— Ceetification—Rules—Failure to Complt. 

Where the trial court settled a bill of exceptions and certified to Its 
correctness, though it was not flled within the time, nor served as re- 
quired by Oir. Ct Rules 23, 26, it would be presumed on appeal that the 
court relaxed the rules for some good reason, and hence a motion to 
strike the bill would be denied. 

2. Municipal Coepobations—Stbeets— Change of Gkade— Damages— Bene- 

FITS. 

Under Laws Wash. 1893, p. 194, c. 84, § 15, providing that when an 
ordinance authorizing a change of street grade does not provide for any 
assessment in whole or In part on property benefited, the compensation 
for land or property taken, and In ail cases the damages found in respect 
to land or property not taken, shall be ascertained over and above any 
local and spécial benefit arlsing from such proposed improvement, etc', 
any local or spécial benefit that the particular property in question will 
dérive by reason of the proposed improvement should be deducted from 
any damages it would sustain, and only the excess of damage be allowed 
to the owner. 

[Ed. Note.— For cases in point, see vol. 36, Cent Dig. Municipal Corpo- 
rations, §§ 94&-951.J 
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9. Same— Benbfits to Lot Apaet feom Buildings. 

In a proeeedlng to recover damages to property not taken by a change 
of Street grade as authorized by Laws Wash. 1893, p. 194, c. 84, § 15, 
évidence as to beneflts to tbe land part from the buildings tbereon was 
inadmissible. 

4. Same. 

Evidence that the market value of the lot and building thereon would 
be greater immediately after the change of grade without any adjust- 
ment of the buildings to the grade was admissible. 

5. Samk— Use os Propeety. 

In a proceeding to détermine the amount of damages sustained to 
abutting property by a change of street grade, the use to which the prop- 
erty is devoted or for which It is suitable is a proper élément to be con- 
sidered In ascertaining its market value. 

■6. Same— Adjustment of Peopebtt. 

In a proceeding for assessment of damages to abutting property by a 
change of street grade, the cost of adjustlng the property, including build- 
ings thereon, to a new grade, and datnages to trees, if any, should be con- 
sidered. 

[Ed. Note.— For cases in point, see vol. 36, Cent Dig. Municipal Corpo- 
rations, §§ 938, 939, 941.] 

7. Same— Paeticulab Usej. 

Mère impairment of the use of abutting property by a change of street 
grade for a particular purpose would not necessarily entitle the owner 
to damages In case the market value of the property, including the use 
to which it might be devoted, would be enhanced by the improvement. 

[Ed. Note. For cases in point, see vol. 36, Cent, Dig. Municipal Corpo- 
rations, § 943.] 

In Error to the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 

Mitchell Gilliam and Hugh A. Tait, for plaintiff in error. 
E. S. McCord and John Larrabee, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The questions of law arising in this case, 
relating as they do to rulings of the court below upon matters of 
évidence and instructions to the jury, were only présentable to this 
court by bill of exceptions. The verdict of the jury was returned 
July 30, 1904. Rules 23 and 26 of the Circuit Court for the District 
of Washington at the time provided: 

"Eule 23. The party excepting to the charge of the court to the Jury must 
specify distinctly the several matters of law to which he excepta. Such 
matters of law only will be inserted in the bill of exceptions, ând allowed 
by the court. Ail exceptions to the charge of the court to the jury shall be 
in writing and handed to the court before the verdict. The bill of exceptions 
must be appropriate in form and presented to the judge within ten days 
after the verdict, and In default thereof the exceptions will be deemed 
waived." 

"Rule 26. Where exceptions are taken or there is a demurrer to the évidence, 
the party shall hâve the right and shall not be required to prépare at the 
trial his bill of exceptions or demurrer and statement of évidence, but may 
merely reduce such exceptions to writing, or malte a minute of the demurrer 
to the évidence, as the case may be, and deliver It to the judge. The blU 
or demurrer shall, within ten days after the termination of the trial, be 
drawn up, filed, and a copy served on the attorney of the adverse party, who, 
within flve days thereafter may prépare, serve, and file amendments thereto, 
and In default thereof the right to propose amendments shall be deelned 
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waived, In whlch case, within flve days thereafter, the proposed bill may 
be presented by the moving party to the judge for allowance. If amend- 
ments are served and filed within the time allowed, they shall be deemed 
assented to by the party proposing the bill, and may in like time and manuer 
be presented to the judge for allowance, unless the sald party within three 
days after receiving the copy of such amendments shall notify the opposing 
attorney of his dissent, and that at a time and place specified, not less than 
two nor more than five days distant, he will présent the proposed bill aud 
amendments for settlement, and in that case the bill shall be so presented. 
In ail cases where a party proposing a bill of exceptions fails to présent his 
bill and the proposed amendments to the judge for allowance or settlement 
within the time limited as aforesaid, his bill of exceptions shall be deemed 
abandoned and his right thereto waived." 

The bill of exceptions found in the record was not filed until De- 
cember 2, 1904. A motion is made on behalf of the défendant in 
error to strike the bill of exceptions from the record and affirm the 
judgment appealed from on the ground that the bill was not pre- 
pared or presented to the trial judge within the time fixed by the 
rules, nor was there any copy of it ever served upon counsel for the 
défendant in error until more than a month after it was filed, in con- 
séquence of which the défendant in error had no opportunity to sug ■ 
gest amendments thereto, and thereby secure a full and fair présen- 
tation of the points made by the plaintifï in error. The motion is 
supported by afïidavits of the counsel for the défendant in error, and 
there is no counter showing. In the afïidavits of the counsel for the 
défendant in error it is shown that the judgment appealed from 
was entered on the 30th day of July, 1904, and that the bill of ex- 
ceptions was not presented to the trial judge until December 2d 
following, at which time it was signed by the judge without any 
opportunity on the part of the défendant in error to ofïer proposed 
amendments to the bill ; and that the counsel for the défendant in 
error had no notice or knowledge that such bill of exceptions would 
be presented to the judge, nor that it had been in fact so presented 
and signed by him, until a copy thereof was served upon the counsel 
for the défendant in error on the 17th day of January, 1905. It is 
further stated in the affidavits of the counsel for the défendant in 
error that the bill of exceptions is not a fair statement of the facts 
which constitute the différent purported errors as set forth in the 
assignment of errors of the plaintifï in the case, but, on the con- 
trary, is incomplète, and prejudicial to the défendant in error, in that 
the bill recites only such évidence as is favorable to the plaintiff in 
error ; that the extracts from the instructions of the court complain- 
ed of are unfair and misleading in that they do not convey the full 
or correct meaning of the court as conveyed by the instructions as 
given in full ; that, had the bill of exceptions been served upon the 
défendant to the case, as required by the law and the rules of the 
court quoted, the défendant would hâve filed and served and pre- 
sented to the judge who tried the case proposed amendments, which 
would hâve made the bill of exceptions complète and prejudicial to 
neither party, and would hâve enabled this court to arrive at a 
full and correct understanding of the facts that were introduced in 
évidence, touching the purported errors as set forth in the plain- 
tiffs assignment of errors. Notwithstanding the rules, the court 
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did, as: a matter of fact, settle the bill of exceptions contained îri the 
record, and certified to its correctness, We tnust, thereîore, take it 
that for some good reason the court vacated, or at least relaxed,. 
its rules, and, having certified to the bill, we must accept it as it is. 

It appCars therefrom that in the course of the proceedings in the' 
court below, which were instituted for the purpose of ascertaining 
what, if any, damages would be sufféred by certain property of the 
défendant in error by reason of a change in the grade of certain 
streets in the city of Seattle, counsel for the city, which was the 
plaintifï in the court below and is the plaintifï in error hère, asked 
one of the witnesses this question: "Taking the lot at the corner 
of lot 1 of block 22, A. A. Denny's Addition, at the southeast corner 
of Fine and Third avenue, state whether or not the real property 
itself, not including the building, whether that would be benefited 
or not by this proposed regrade?" — the lot mentioned in the question 
being the lot owned by the défendant in error. The question was 
objected to by the défendant to the proceeding upon the ground that 
it was asking for the opinion of the witness in respect to the land, 
independent of the building thereon, which objection was sustained 
by the court, to which ruling the plaintifï reserved an exception, 
Further similar questions were also asked, objected to, and ruled 
out, whereupon, according to the bill of exceptions, the following 
proceedings occurred : 

"The Court: I hâve àlready saîd you are spendlng tlme to no purpose in 
doing that. Mr. Grllliam (Counsel for the Plalntlff) : I only désire to get 
the matter in such form, iJC the court please, that it can be squarely pre- 
sented in case of an appeal, If we see fit to appeal from the verdict. The 
Court: You can malse ybur ofCer. A very convenient way to do that is to 
maice your offer of what you propose to prove. Mr. Gilliam : I will do that, 
If the court please. * » • New, If the court please, I want to make the 
formai offer of évidence. Petitloner offers évidence to prove by this witness 
that the market value of this lot in controversy, lot 1 in block 22 of A. A. 
Denny's Addition to the city of Seattle, would be greater immedlately after 
the regrade of this Street, and without any adjustment of the buildings to 
that grade, than it was before the regrading of that street; and that this 
enhancement of value would be caused directly by reason of the regrading- 
of the Street. We offer to prove that. Mr. Larrabee (Counsel for the De- 
fendant): Do you bave référence to the lot only? Mr. Gilliam: The prop- 
erty — the lot and the building. I offer to prove that the lot as it now stands 
wlU sell for more with the streets graded than It would without. Mr. Lar- 
rabee : We object to any évidence introduced along that Une. The objection 
was sustained by the court, to which ruling of the court the petitloner thea 
and there duly excepted, and this exception was by the court allowed. No 
évidence was permitted by the court tending to establish the value of the 
property of the said respondent immedlately prlor to the regrade and imme- 
dlately after the regrading of Fine street between First avenue and Fourth 
avenue, and Third avenue between Pike street and Fine street." 

It is conceded that under the Constitution and statutes of the 
state of Washington its municipal corporations desiring to change 
the grade or otherwise improve their streets may offset benefits 
against damages. Section 16 of the statute of that state, under 
which this proceeding is brought, is as follows : 

"When the ordlnance providing for any such improvement provides that 
compensation theref or shall be pald, In whole or in part, by spécial assess- 
meut upon property benefited, the compensation fouud by the jury for any 
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land or property taken shall be irrespective of any beneflt from the Improve- 
ment proposed. When such ordinance does nbt provide for any assessment, 
In whole or In part, upon property beneflted, the compensation found for land 
or property taken, and In ail cases the damages found In respect to land or 
property not taken, shall be ascertained over and above any local and spécial 
beneflt arising from such proposed Improvement, except as provided in section 
2 of thls act as to streets, avenues, and boulevards established to a width 
greater than one hundred and fifty feet, In which class of cases no beneflts 
«hall be deducted as to such excess." Laws 1893, p. 194, c. 84. 

As this is not a case of land or property taken, but only for the 
ascertainment of damages, if any, to property not taken, it is gov- 
erned and controlled by that clause of the statute quoted providing 
that "in ail cases the damages found in respect to land or property 
not taken, shall be ascertained over and above any local and spécial 
benefit arising from such proposed improvement" ; that is to say, 
any local and spécial benefit that the particular property will de- 
rive by reason of the proposed improvement shall be deducted from 
any damages it will sustain thereby, and only such excess of dam- 
age be allowed the owner. If the particular property will dérive 
no local or spécial benefit, there will, as a matter of course, be noth- 
ing to deduct from the damages, if any, sustained by the owner ; and 
if the particular property is benefited as much as damaged, there, can 
be no recovery, since pecuniary loss is the measure of damages in 
such cases. 2 Dillon on Municipal Corporations (4th Ed.) § 990, 
note, p. 1228. We are of the opinion that the court below was right 
in its rulings in respect to the questions propounded by counsel for 
the plaintiff seeking to obtain from the witnesses the benefits that 
it was claimed would resuit to the lot without regard to the building 
thereon. The land and building constituted but one pièce of prop- 
erty, and both benefits and damages to accrue by reason of the 
improvement can only be properly estimated by considering the 
efifect upon the property as a whole. 

But the ofïer of proof made by counsel in response to the sugges- 
tion of the court did include the entire property, and we think the 
court was in error in rejecting it. If the proposed change in the 
grade of the streets would resuit in damage to the property in ques- 
tion, it would only be because it would depreciate its market value ; 
for, as has been said, the pecuniary loss is the measure of damage in 
-such cases. The use to which property is devoted, or for which it is 
suitable, having regard to the présent or immédiate future, is a 
proper élément to be considered in ascertaining its market value. 
Boom Co. v. Patterson, 98 U. S. 403, 25 L. Ed. 206. So, too, in de- 
termining whether or not, in cases like the présent, a change in the 
grade of the street will resuit in damage, it is proper to consider the 
cost of adjusting the property (including, of course, the buildings 
thereon) to the new grade, the damage to trees, if any, as well as 
any benefit which will accrue to the property by the change. Lewis 
on Eminent Domain, §§ 217, 218g. But while the use to which the 
property is devoted is proper to be considered in estimating its mar- 
ket value, the mère impairment of its use for that particular purpose 
would not necessarily entitle the owner to damages ; for if the mar- 
Jcet value of the property, ascertained by considering ail of the ele- 
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ments enterîng into that value (încluding the use to which it is or 
may be devoted), will be enhanced by the improvement, there 
would, manifestly, be no pecuniary loss, and therefore no légal dam- 
age. The court below was therefore also in error in instructing the 
jury, as it did, that, if the expense necessary to make the church 
building conform to the new grade and make it accessible will ex- 
ceed any advantage or benefit in the use of the property, such excess 
should be allowed the owner as compensation for changing the 
grade. 

The judgment îs reversed, and the cause remanded for a new trial. 



UNITED STATES V. BALLANTINE et al. 

(Circuit Court of Appeals, Second Circuit. Aprll 11, 1905.) 

No. 170. 

CONSULAB OfFICEHS— LlABILITT ON BOND— OVEECHAEGE OV FeES. 

The surety on the bond of a consular oificer cannot be held Ilable for 

the statutory penalty incurred by the principal under Hev. St. § 1723 [U. 

- S. Comp. St. 1901, p. 1185], for charglng excessive fées, where such fées, 

Including the excess, hâve been charged agalnst him in his account, and 

pald to the Treasury Department. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Henry A. Wise, for plaintifï in error. 
A. B. Smith, for défendants in error. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The trial judge properly held that the plaintiff 
in error would not be entitled to recover $43 against the surety for 
the excessive fées which the principal collected, and which were 
charged against him in settlement of his accounts with the govern- 
ment, under section 1723, Rev. St. [U. S. Comp. St. 1901, p. 1185], 
if such principal had in fact paid over or accounted for the whole 
amount collected, including the excess. The condition of the bond 
was that the principal should faithfully perform his duties, and 
should account for, pay over, and deliver up ail moneys which should 
corne into his hands as vice consul. The obligation of the bond did 
not require the surety to respond for the spécial statutory penalty. 

The court, however, seems to hâve erred in directing a dismissal 
of the complaint as to those two items. Apparently the trial judge 
was under the impression that plaintifï had put in its testimony and 
rested. This is not surprising, for the position of the respective par- 
ties waS indicated by a somewhat informai discussion as to what 
they understood to be the law and the facts. The complaint averred 
that the principal had failed to account for, pay over, and deliver 
the moneys collected (for excessive fées), and the answer squarely 
denied this averment. If, under thèse circumstances, the plaintiff 
had closed its case without putting in any proof tending to show 
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failure to account for and pay over, défendant would be entitled 
to a dismissal ; but when the record is examined it appears that the 
plaintiff did net put in its proof or rest its case. The narrative of 
transactions is somewhat involved, but it may fairly be gathered 
from it that the question was presented upon a motion to dismiss 
on the pleadings and opening. The brief statement which consti- 
tutes the opening contains no concession that the excess fées were 
accounted for or paid over. Therefore by his motion on pleadings 
and opening défendant practically conceded that the averment of 
the complaint to the eiïect that they had not been accounted for or 
paid over should be taken as true. That being so, the complaint 
could not be dismissed as to those items. 

The judgment must be reversed, and cause remanded for a new 
trial. 



WEIGHT V. EAST EIVERSIDE IRR. DIST, 

(Circuit Court of Appeals, Ninth Circuit May 29, 1905.) 

No. 1,159. 

1. Public Cobpobations— Irbigation Disteicts— Bonds— Bona Pide Pue- 

CHASEKS— Notice. 

Bona flde purchasers of public corporate bonds take with notice of the 
law under whicli the bonds were Issued, and cannot recover thereon if 
the bonds show on thelr face that they were not Issued in conformity 
thereto. 

[Ed. Note. — For cases in point, see vol. 36, Cent Dig. Municipal Cor- 
porations, § 1968.] 

2. Same—Defects— Signature— Date. 

Wright Act (St. Cal. 1887, p. 35, c. 34) § 15, authorlzed the issuance of 
bonds by an irrigation district pursuant to an élection, payable in yearly 
installments after 11 years, with interest coupons attached, requirlng 
that the bonds should be negotiable In form, signed by the président 
and secretary of the Irrigation district, and that they should be num- 
bered consecutively as issued, and bear date at the time of issue; 
that the Interest coupons should also be attached to each bond, and be 
signed by the secretary. Bouds were prepared under this act dated De- 
cember 30, 1890, the coupons containing the lithographed name of the 
secretary of the district in office at that time. The bonds were not de- 
livered until 18 months after the date speclfled, but the date was not 
changed, and, the secretary whose name was lithographed on the coupons 
having died, the bonds were signed by his successor, who was secretary 
when the bonds were delivered, but the lithographed signature of the 
preceding secretary on the coupons was not changed. Held that, «whether 
the bonds were treated as "issued" on the day they bore date or on the 
day they were delivered, they were void in the flrst case because they 
were not signed by the "then secretary," as requlred by the statute, and 
in the second case because they were antedated, the efEect of which was 
to make them payable within a shorter time than that provided by law. 

Gilbert, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the South- 
ern District of California. 

This was an action at law upon certain interest coupons held by the plaln- 
tlffl in error, which were origliially attached to bonds issued by the East 
Rlverside Irrigation District, the défendant In error. The complaint allèges 
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that the défendant In error Is, and was at ail of the tlmea therein mentloned, 
an Irrigation djstrlct, organlzed and existing under and by virtue of an act 
of the Législature of the state of Caliiornia entitled "An act to provide for 
the organlzation and government of Irrigation districts, and to provide for the 
acquisition of water and other property, and for the distribution of water for 
Irrigation purposes," approved March 7, 1887 (St. Cal. 1887, p. 29, c. 34), com- 
monly linown as the "Wright Act," under vs^hich act, and the several acts 
amendatory thereof and supplemental thereto, the défendant in érror issued 
certain bonds, speciflcally set ont In the complalnt, signed by Henry W. Rob- 
Inson as président of the board of dlrectors of the district, and by W. R. 
McOully as secretary;. attached to each of which bonds at the tlme of the 
issuance thereof, according to the averments of the complalnt, were the lr4- 
terest coupons sued upon, wlth the name "J. A. Van Arsdale, Secretary," at 
the end thereof. The complalnt allèges that at the tlme of the issuance of the 
sald respective bonds, wlth the coupons attached, Henry W. Robinson was 
the président of the défendant irrigation district, and W. R. McCully was Its 
secretary, and that each of the said bonds was signed by the sald Robinson 
and MeCully as sueh président and secretary, respectively, and that the 
signature appearing upon each of the coupons sued upon Is the signature of 
the secretary of the said irrigation district. Ail of the bonds and coupons set 
out in the complalnt bear date December 30, 1890, and It Is alleged In the 
eomplaint that subséquent to thelr issue, and prlor to the Ist day of July, 
1901, the plalntifC purchased the coupons sued upon, and ever slnce bas 
been the owner thereof; that sueh Interest coupons were presented to the 
treasurer of the district, and olïered to be surrendered on payment of the 
sum of money mentloned therein, but that no payment thereon has been made, 
and that the whole thereof remains due and unpald. 

In Its answer the défendant admits the issuance of the bonds wlth the 
Intérëst coupons annexed, but dénies that they were issued in pursuance of the 
provisions of the statute referred to, and allèges that they were Issued In 
violation of that statute In thèse partlculars : That the bonds had attached 
to them installment coupons in addition to the Interest coupons, whlch installa 
ment coupons provided that the Installments of principal should be pald as 
provided therein, and only upon the surrender of the respective installment 
coupons, and that by the terms of sueh installment coupons the tlme of pay- 
ment for every sueh Installment was extended beyond the tlme prescribed by 
the statute; that none of the coupons, either of Installments or of Interest, 
were signed by the person who was secretary at the tlme the bonds were 
issued or at the tlme the bonds were signed or executed ; that none of the 
bonds or coupons bore the date of thelr issue, but that ail of them bear date 
more than one year préviens to the tlme of thelr issue, and to sueh extent 
are made payable in a shorter time than Is prescribed by the statute under 
whlch they purport to be Issued; that none of the bonds had afllxed thereto 
the seal of the board of dlrectors of the défendant corporation, and that they 
were not negotlable in form, and that ail of them were disposed of illegally, 
and for an illégal considération ; that the plaintiff took the coupons sued 
upon wlth notice of ail of the alleged defects; and that sueh coupons, as 
well as the bonds to whlch they were attached, were and are void for the 
reasons statedln the answer. 

No question Is made in respect to the organlzation of the défendant under 
the statute referred to, nor as to the regularlty of the élection authorlzlug 
an Issue of bonds. 

The cause was submltted to the court below upon an agreed statement of 
facts, upon which the court made flndings of fact In accordance therewith, 
and, holding the coupons sued upon void and of no effect, gave judgment for 
the défendant. The flndings are to the effect : 

(1) That the plaintiff Is a subject of Edward VII, King of Great Brltaln 
and Ireland, and Is, and has been slnce a time prlor to July 1, 1901, the owner 
and holder of the coupons partlcularly descrlbed In the complalnt, and num- 
bered 13, 14, 15, 16, 17, 18, 19, and 20, and belonging to bond No. 305, Issued 
by the défendant corporation, and of the coupons bearlng the same numbers, 
but belonging, respectively, to bonds Issùed by the défendant, and numbered 
306, 307, 308, 309, 310, 311, 312, 313, 314, 315, 316, 317, 318, 319, 320, 321, 
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322, 323, 324, 325, 326, 327, 328, 329, 330, 331, 332, 334, and 8S5; maidng 
In ail 240 coupons, each for $15, or a total of $3,600. Tbat the date of ma- 
turity of the coupons nunibered 13 Is .Tuly 1, 1897 ; of coupons numbered 14, 
January 1, 1898 ; of coupons numbered 15, July 1, 1808 ; of coupons numbered 
16, January 1, 1899 ; of coupons numbered 17, July 1, 1899 ; of coupons num- 
bered 18, January 1, 1900; of coupons numbered 19, July 1, 1900; and of 
coupons numbered 20, January 1, 1901. 

(2) That each of the sald interest coupons was, before the commencement 
of the action, duly and regularly presented to the treasurer of the défendant 
district, and ofCered to be surrendered on the payment of the sum of money 
therein mentloned, no part of which bas been paid. 

(3) That the défendant is, and at ail of the times mentloned In the record 
was, an irrigation district, organized and existing under and by virtue of the 
act of March 7, 1887, and the several acts amendatory thereof and supple- 
mental thereto. That the said East RIverside Irrigation District was f ormerly 
situated in San Beruardino county, but is now partly in that county and part- 
ly in the county of Riverside, Cal. 

(4) That heretofore (date net stated) the défendant district issued a bond 
in the foUowing words and figures: 

"Bond No. 305. 
"State of Californla. United States of America. 

"$500. Bond of the $500. 

"East Riverside Irrigation District 
"Total Issue, $250,000. Located In 

"San Bernardlno Co. Cal. 
"For Value Received 

"The East Riverside Irrigation District, a public corporation, duly or- 
ganized and existing under and pursuant to the laws of the State of Cali- 
fornla, promises to pay to the bearer hereof, at the oface of the treasurer of 
said district, the sum of ($500) flve hundred dollars In gold coin of the United 
States, at the dates and upon installments as follows: at the expiration of 
eleven years from date flve (5) per cent of said sum; at the expiration of 
twelve years from date six (6) per cent of said sum ; at the expiration of thir- 
teen years from date seven (7) per cent of said sum; at the expiration of 
fourteen years from date eight (8) per cent of said sum; at the expiration 
of fifteen years from date nine (9) per cent of said sum ; at the expiration 
of sixteen years from date ten (10) per cent of said sum ; at the expiration 
of seventeen years from date eleven (11) per cent of sald sum; at the expira- 
tion of eighteen years from date thirteen (13) per cent of said sum ; at the 
expiration of nineteen years from date fifteen (15) per cent of said sum ; at 
the expiration of twenty years from date a percentage sufflcient to pay ofC 
said sum In full. 

"Said installments are to be paid as provided In and only upon the surren- 
der of the respective installment coupons, hereto attached. And said district 
promises to pay interest on the said principal at the rate of six (G) per cent 
per annum, payable in gold coin of the United States at the office of the treas- 
urer of sald district semi-annually, on the flrst day of January and July of 
each year, upon the surrender of the respective interest coupons hereto at- 
tached. Both principal and interest are payable at par. 

"This bond is one of a séries of bonds amounting in the aggregate to two 
hundred and flfty thousand dollars eaused to be Issued by the board of di- 
rectors of said East Riverside Irrigation District, and pursuant to a vote of 
the electors of said district at an élection held for that purpose on the 24th 
day of December, 1890. The said séries, of which this bond is one, is com- 
posed of flve hundred bonds, each of the dénomination of flve hundred dollars, 
and said bonds are Issued by the authority of, pursuant to, and after a full 
compliance with ail the requirements of the act of the Législature of the 
State of Californla, entltled 'An act to provide for the organisation and 
government of irrigation districts and to provide for the acquisition of water 
and other property, and for the distribution of water thereby for irrigation 
purposes,' approved March Tth, 1887, and acts amendatory and supplementary 
thereto. 
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"Ali the sald bonds and the Interest thereon are to be pald by revenue de- 
rlved from the annual tax upon the real property of the District, which tax 
Is, and the sald bonds are by said act of the Législature niade a lien upon 
ail sald real property. 

"In wltness whereof sald East Eiverslde Irrigation District has caused 
thèse bonds to be issued and signed by its président and secretary, and Its 
corporate seal to be hereunto afflxed and the lithographed signature of Its 
secretary to be affixed to each of said coupons at the office of the Board of 
Directors in said District thisSOth day of Deceniber, A. D. 1800. 

*'East Riverside Irrigation District. 
"By W. R. McCully, By Henry W. Robinson, 

"Secretary of Said Board. Président of Sald Board. 

"$500." 

That sald bond was and Is Indorsed as follows : 

"No. 305. State of Callfornia. East UiVerside Irrigation District. $500. 
Six per cent Gold Bond. December 30th, 1890. Interest payable semi-annu- 
ally. January flrst and July flrst at the oiHce of the Treasurer at East River- 
side, San Bernardino County, Cal." 

That attached to said bond at the time of the delivery thereof was a coupon 
for intçrest, numbered 13. which Coupon was and is in the words and figures 
foUowing : 

"$15.00. Interest Coupon No. 13. 

"East Riverside Irrigation District. 

"Wlll pay to the bearer at the office of the Treasurer of sald District In 
the County of San Bernardino, State of Callfornia, on the flrst day of July, 
1897, on surrender of this coupon the sum of flfteen dollars in U. S. Gold 
Coin, belng seml-annual interest on Bond 

"No. 305. J. A. Van Arsdale, Secretary. 

"Dated December SOth, 1890." 

That at the time of the exécution of the sald bond and the delivery thereof, 
with the coupons attached thereto, as afterwards mentioned, Henry W. Rob- 
inson vvas the président of the said irrigation district, and W. R. McCully 
was Its secretary, and that the signatures on said bond were and are the 
signatures of Henry W. Robinson as such président and said W. B. McCully 
as such secretary, but that the word "bond," as last above used, does not in- 
clude "coupon." That each of the bonds referred to in the coiuplaint were 
and are In the same form and of the same ténor and effect as the bond set out 
in the flndings, with the exception of the number thereof ; and that ail of the 
coupons mentioned in the complaint and referred to in the flndings were and 
are of the same form, ténor, and effect as the coupon last descrlbed, difCer- 
ing only in the date when the interest mentioned therein would become pay- 
able and in the number of the bond to which each of them was attached. That 
ail of the coupons of the same number mature on the same date, and that the 
dates of thelr maturity are correctly set forth In finding 1. 

(5) That In the year 1892 the board of directors of the défendant Irrigation 
district entered Into a contract with J. D. Hooker & Co., whereln and whereby 
that flrm agreed to furnish to the défendant district 4,000 feet, more or less, 
of Steel water pipe 24 inches In diameter, and that It would construct the 
pipe into a pipe Une for the conveyance of water for the use of the irrigation 
district, and lay the same In trenches In the land of the défendant district; 
and that upon full completlon of the pipe Une by Hooker & Co. the irrigation 
district would pay to that flrm $2.50 per llneal foot for each and every foot 
of pipe furnlshed, laid, and completed as aforesald, such payments to be made 
as follows, to wit, one-half of the amount to be pald in gold coin of the United 
States, one-fourth In the bonds of the Irrigation district at their par value, 
both of which payments to be made on the completlon of the said pipe Une, 
ana the remaining one-fourth to be pald to Hooker & Co. 36 days after the 
completlon of said pipe Une In the bonds of the district at their par value. 
That the sald Hooker & Co. duly performed ail of the terms and conditions 
of the contract, and completed the pipe Une as provided for, and delivered 
the game to the district; and that on the 27th day of June, 1892, the board of 
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directors of the district, havlng full knowledge of the fulfillment of the terms 
and conditions of tlie contract and the completion of the pipe Une, and the 
delivery of the same, by resolution duly and regularly adopted declared that 
the said contract had been fuUy performed by Hooker & Co. And at the re- 
quest of the district, and without waiving any of the terms and conditions of 
the contract, Hooker & Co. agreed to accept $5,000 in cash in lieu of one-half 
cash, and the balance of the amount due it, amounting to $15,642.94, in bonds 
of the district at their par value, as payment in full for the said pipe Une so 
laid, dellvered, and accepted; and that on the day last mentioned the de- 
fendant irrigation district, by resolution of Its board of directors, after find- 
ing that the said contract had been duly performed by Hooker & Co., and that 
there was due it $20,642.94, directed its président and secretary to issue to 
the said Hooker & Co. a warrant on its treasurer for the sum of $5,000, and 
authorlzed the delivery to that firm of $15,642.94 In bonds of the district at 
their par value, in payment of the contract price of the said pipe Une so com- 
pleted, delivered, and accepted. That in pursuance of the said resolution said 
warrant was drawn on the treasurer of the irrigation district, and delivered 
to Hooker & Co., and was thereafter paid on présentation, and pursuant to 
the same resolution the défendant irrigation district on the 27th day of June, 
1892, delivered to the firm of J. D. Hooker & Co. bonds of the district at their 
par value amounting to $15,642.94. 

(6) That the said money and bonds were paid by the défendant irrigation 
district and accepted by the said J. D. Hooker & Co. In payment and fulfill- 
ment of the said contract, and that the bonds so recelved are those referred 
to in the complalnt in this case, and the coupons sued upon were annexed to 
those bonds. That subséquent to the delivery of the said bonds, and in the 
latter part of the year 1892, Hooker & Co. sold and delivered, for a valuable 
considération, the said bonds to C. G. Hooker, who purchased the same in good 
faith, and who had no knowledge of any of the alleged defects or illegalities 
in the bonds or coupons so purchased, except such as every purchaser of the 
bonds of said district is chargeable with by vlrtue of the law relatlng to said 
district, and thereafter, and prior to the Ist day of July, 1901, said C. G. Hooker 
sold and transferred, for a valuable considération, the coupons sued upon to R. 
G. Hooker and C. G. Hooker, who purchased the same In good faIth, and neither 
of whom had any knowledge of any alleged defect or Illegalities in said 
coupons, except such as every purchaser of the bonds of said district is charge- 
able with by virtue of the law relating to the district; and thereafter, and 
prior to the Ist day of July, 1901, said R. G. and C. G. Hooker sold and de- 
livered the said coupons sued upon, for a valuable considération, to the plaln- 
tlff to the présent action, who purchased them In good faith, and who had 
no knowledge of any alleged defects or Illegalities in said coupons, except 
such as every purchaser of the bonds of the district is chargeable with by 
virtue of the law relating to the district. That the coupons sued upon and 
other interest coupons were annexed to the said bonds at the time of the issu- 
ance and delivery thereof by the défendant to the said J. D. Hooker & Co., 
and passed with said bonds to each subséquent purchaser thereof. 

(7) That at the time the said contract between the défendant Irrigation dis- 
trict and the said J. D. Hooker & Co. was made and at the time the said 
bonds were executed and delivered to the said J. D. Hooker & Co. said W. R. 
McCully was, and ever since bas been, secretary of the board of directors of 
the défendant district. That J. A. Van Arsdale immediately preceded said 
W. R. McCuIly as such secretary, and during the incumbency of said J. A. 
Van Arsdale as such secretary the défendant district caused ail of the said 
bonds and the coupons for Interest and Installments of principal attached 
thereto to be Uthographed, and caused the name of the then secretary, the 
said J. A. Van Arsdale, to be Uthographed on the said coupons. That no 
names were Uthographed on said bonds otherwise than on the coupons at- 
tached thereto, but places were left for the signatures of the président and 
secretary to be affixed when the bonds should be delivered to a purchaser or 
purchasers. That after the said bonds and coupons were Uthographed the 
said J. A. Van Arsdale died, and the said W. R. McCully succeeded him as 
such secretary of the défendant irrigation district. 

(8) That attached to said bonds when dellvered to said J. D. Hooker & Co. 
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wère 10 Installment coupons In addition to said interest coupons, which, ex- 
Cept as to the amount of the Installment payable, the number of the coupon, 
and the date when the same would become due and payable, were in words 
and figures followlng, to Wit: 

"Installment Coupon. 
"$25.00. . No. 1. 

"East Elverslde Irrigation District will pay to the bearer at the office of 
the treasurer of sald District, in the County of San Bernardino, State of 
Oalifornla, on the Ist day of July, 1902, on surrender of thls coupon, the sum 
of twenty-flve dollars, in U. S. gold coin, belug the Ist installment of principal 
on bond of said District. Interest will cease after maturity. 

"No. 335. J. A. Van Arsdale, Secretary. 

"Dated December 30th, 1890." 

That the flrst of sald installment coupons Is for the sum of $25, and is 
payable on the Ist day of January [July?], 1902, and the others on the Ist 
day of January [July?] for the followlng 10 years, the Installments of principal 
increaslng In the amount of $5 each year. 

R. Percy Wright and William F. Humphrey, for plaintiff in er- 
ror. 

Henry Goodcell, F. A. Léonard, and Charles R. Gray, for défend- 
ant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The law is well settled that bona fide purchasers of municipal 
bonds take with notice of the law under which such bonds are 
issued. The plaintiff in error must therefore be held to hâve known 
of the provisions pî the act called the "Wright Act" (St. Cal. 
1887, pp. 35, 36, 44, c. 34), sections 15, 16, and 42 of which are as fol- 
lows: 

"Sec. 15. For the purpose of constructing necessary irrigating canals and 
Works and acquirlng the necessary property and rights therefor, and other- 
wise carrylng out the provisions of this act, the board of directors of any 
such district must, as soon after such district has been organized as may be 
practicable, estimate and détermine the amount of money necessary to be 
raised, and shall Immediately thereupon call a spécial élection, at which 
shall be submitted to the electors of such district possessing the qualifleations 
prescribed by this act, the question whether or not the bonds of sald district 
shall be issued in the amount so dotermlned. Notice of such élection must 
be given by postlng notices in three publie places in each élection precinct in 
said district for at least twenty days, and also by publication of such notice 
In some newspaper published in the county, where the office of the board 
of directors of such district is required to be bept, once a week for at least 
three successive weeks. Such notices must specify the time of holding the 
élection, the amount of bonds proposed to be issued, and sald élection must 
be held and the resuit thereof determlned and declared, in ail respects as 
nearly as practicable, in conformity with the provisions of this act govern- 
ing the élection of officers: provided, that no informalities in conducting such 
an élection shall Invalldate the same, if the élection shall hâve been otherwise 
falrly conducted. At such élection the ballots shall contain the words 'Bonds 
— Yes' or 'Bonds — No,' or words équivalent thereto. If a majority of the 
votes cast ai-e 'Bonds — Tes,' the board of directors shall Immediately cause 
bonds in said amount to be Issued; said bonds shall be payable in gold coin 
of the United States, in installments as follows, to wit: At the expiration 
of eleven years not less than flve per cent of said bonds ; at the expiration 
of twelve years not less than six per cent; at the expiration of thirteen 
years not less than seven per cent; at the expiration of fourteen years not 
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less than elght per cent ; at the expiration of flfteen years not less than nlne 
per cent; at the expiration of sixteen years not less than ten per cent; at 
the expiration of seventeen years not less than eleven per cent ; at the expira- 
tion of eighteen years not less than thirteen per cent; at the expiration of 
nineteen years not less than fifteen per cent; and for the twenlieth year 
a percentage sufficlent to pay ofï said bonds; and shall bear interest at the 
rate of six per cent per annum, payable semi-annually on the flrst day of 
January and July of each year. ïhe principal and interest shall be payable 
at the office of the treasury of the district. Said bonds shall be each of the 
dénomination of not less than one hundred dollars, nor more than flve hundred 
dollars, shall be negotiable in form, signed by the président and secretary. 
and the seal of the board of directors shall be afBxed thereto. They shall 
be numbered consecutively as issued, and bear date at the time of their 
issue. Coupons for the interest shall be attached to each bond signed by the 
secretary. Said bonds shall express on their face that they were issued by 
authorlty of this act, stating its title and date of approval. The secretary 
shall keep a record of the bonds sold, their number, the date of sale, the price 
received, and the name of the purchaser. 

"Sec. 16. The board may sell said bonds from time to time, In such quanti- 
fies as may be necessary and most advantageous, to raise money for the con- 
struction of said canals and works, the acquisition of said property and rights> 
and otherwlse to fuUy carry out the objects and purposes of the act. Before 
making any sale the board shall, at a meeting by resolution, déclare its in- 
tention to sell a specifled amount of the bonds, and the day and hour and 
place of such sale, and shall cause such resolution to be entered in the min- 
utes, and notice of the sale to be given, by publication thereof at least twenty 
days, In a daily newspaper published in each of the cities of San Francisco, 
Sacramento, and Los Angeles, and in any other newspaper, at their discrétion. 
The notice shall state that sealed proposais will be received by the board, 
at their office, for the purchase of the bonds, tlll the day and hour named In 
the resolution. At the time appointed the board shall open the proposais, 
and award the purchase of the bonds to the highest responsible bidder, and 
may reject ail bids ; but said board shall in no event sell any of the said 
bonds for less than ninety per cent of the face value thereof." 

"Sec. 42. The board of directors, or other offlcers of the district, shall 
hâve no povrer to incur any debt or liability whatever, elther by issuing 
bonds, or otherwlse, in excess of the express provisions of this act, and any 
debt or liability incurred, in excess of such express provisions, shall be and 
remain absolutely void." 

If it be conceded that certain of the foregoing statutory pro- 
visions may be regarded as merely directory, such as that "the seal 
of the board of directors shall be affixed" to the bonds, that they 
"shall be numbered consecutively as issued," and that the coupons 
attached to the bonds shall be "signed by the secretary," still there 
is no ground whatever for holding that the signatures of the officers 
designated by the statute, and which it déclares shall be affixed 
to the bonds which constitute the principal obligation, are not essen- 
tial to their exécution. And this is not only not disputed, but is 
virtually admitted, in the reply brief for the plaintiff in error. At 
ail events, the décision of the Suprême Court in the case of Anthony 
V. County of Jasper, 101 U. S. 693, 25 L. Ed. 1005, is conclusive upon 
that proposition. That was an action upon interest coupons origi- 
nally attached to bonds issued under the township aid act of Mis- 
souri (Wagner's St. p. 343a, c. 22a, art. 3), section 4 of which is as 
foUows : 

"Before any bond hereafter Issued by any county, clty, or Incorporated 
town, for any purpose whatever, shall obtain valldity, or be negotlated, such 
bond shall flrst be presented to the State Auditor, who shall register the 
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same In a book or books provided for that purpose In the same manner 
as the State bonds are now registered, and who shall certify by Indorsement 
on snch bond that ail the conditions of the laws hâve been complied wlth in 
Its issue, If that be the case, and also that the conditions of the contract 
under which they were ordered to be issued bave also been complied wlth, 
and the évidence of that fact shall be filed and preserved by the auditor. But 
such certificate shall be prima facie évidence only of the facts therein stated, 
and shall not preclude or prohiblt any person from showing or provlng the 
contrary in any suit or proceedings to test or détermine the valldity of such 
bonds or the power of any county court, clty, or town-councll, or board of trus- 
tées, or other authorlty to Issue such bonds, and the remedy by Injunctlon 
shall also lie at the Instance of any tax-payer of the respective county, clty, 
or incorporated town to prevent the registration of any bonds alleged to be 
illegally Issued or founded under any provision of this act." 

On the 4th of June, 1873, the county court ordered that $50,000 
of the bonds which had been voted should be issued, that the clerk 
hâve them registered according to law, and, when registered, that 
they be deposited in escrow with some responsible banker in St. 
Louis. John Purcell was the presiding justice of the court in 
March. He continued in office until September, 1872, when he re- 
signed, and R. S. Merwin was appointed in his place October 21, 
1872. The bonds there in question were sealed with the seal of the 
court, affixed by the clerk, and signed by Merwin, as presiding jus- 
tice, and by the clerk, in October, 1873, but antedated as of March 
28th. Merwin delivered them during the same month, with the 
fîrst two coupons eut off, to the Union Savings Bank of St. Louis, 
for the use of Edward Burgess, a contracter for building the road. 
In November Burgess sold them to one Wilson at 55 cents on the 
dollar, and the bank gave them up to the purchaser on his order. 
Neither the other justice of the county court nor the court as a 
court consented to what was donc by Merwin, and the railroad com- 
pany never fully complied with the conditions of the vote au- 
thorizing the issue of the bonds. No registry of the bonds was ever 
made as required by the act of March 30, 1872, and they did not 
hâve upon them the certificate of registration. Anthony, the plain- 
tif? below, was a purchaser for value of the bonds from which the 
coupons sued on were eut, and without any notice that they had 
been antedated, or were in any respect irregular or invalid. In af- 
iîrming the judgment against Anthony the Suprême Court said : 

"There can be no doubt that It Is within the power of a state to prescribe 
the form in which municipal bonds shall be executed in order to bind tiie 
public for thelr payment. If not so executed, they create no légal llability. 
Other clrcumstances may exist which will give the holder of them an équi- 
table right to recover from the munleipallty the money which they represent; 
but he cannot enforce the payment, or put them on the market as commer- 
cial paper. The act now In question is, we think, of thls character. It, in 
effect, provides that no bond issued by eountles, cltles, or Incorporated towns 
shall be valld — that Is to say, completely executed — until It bas been counter- 
signed or certlfled In a partlcular way by the State Auditor. For this pur- 
pose, after being executed by the corporate authoritles, It must be presented 
to that offlcer, and he must Inqulre and détermine whether ail the require- 
ments of the law authorlzing its Issue hâve been observed, and whether ail 
the conditions of the contract in considération of which It was to be put out 
hâve been complied with. To enable him to do this, évidence must be sub- 
mitted, which he is required to file and préserve. If he Is satlsfied, the reg- 
istry Is made, and the requisite certificate indorsed on the bonds. This be- 
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Ing done, the exécution of the bond is complète, and, under the law, It may 
then be negotlated; that is to say, put on the market as valid commercial 
paper. Wben the certiflcate is found on the bond, the purchaser need not 
inquire whether what has been certifled to Is true. As against a bona fidft 
holder, the public is bound by what its authorized agents bave done and 
stated In the prescrlbed form. Dealers In municipal bonds are chargea with 
notice of the laws of the state granting power to make the bonds they find 
on the market. Thls we havé always held. If the power exlsts in the mu- 
nicipality, the bona flde holder Is protected against mère Irregularitïes in the 
manner of Its exécution ; but. If there is a want of power, no légal liability 
can be created. Wben the bonds now in question were put out, the law re- 
quired that, to be valid, they must be certifled to by the Audltor of State. 
In other words, that oflScer was to certify them before their exécution was 
complète, so as to bind the public for thelr payment. We had occasion to 
conslder in McGarrahan v. Mining Company, 96 U. S. 816, 24 L. Ed. 630, the 
effect of statutory requirements as to the form of the exécution of patents 
to pass the title of lands out of the United States, and there say: 'Bach 
and every one of the intégral parts of the exécution Is essential to the va- 
lldity of a patent. They are of equal importance under the law, and one can- 
not be dispensed with more than another. Neither Is dlreetory, but ail are 
mandatory. The question Is not what. In the absence of statutory régula- 
tions, would constitute a valid grant, but what the statute requires.' The 
same rule applles hère. The object to be accomplished Is the complète ex- 
écution of a valid Instrument, such as the law authorizes public ofïicers to 
put out and bInd for the payment of money the public organization they rep- 
resent. For thls purpose the law has provided that the Instrument must not 
only be signed and sealed on behalf of the county court of the county, but 
It must be certifled to or counterslgned by the Auditor of State. Of thls law 
ail who deal In the bonds are bound to take notice. In order to recovèr In 
thls case It became necessary for the plaintiff to prove that the bonds from 
which the coupons sued on were eut had been executed according to law. 
He did prove that they were signed by the presiding justice and clerk of the 
court, and were sealed with the seal of the court. Thls, before the act of 
March 30, 1872, would hâve been enough ; but after that more was necessary. 
The public can act only through Its authorized agents, and it is not bound 
until ail who are to particlpate in what is to be done bave performed thelr 
respective dutles. The authorlty of a public agent dépends on the law as 
It Is wben he acts. He has only such powers as are speclflcally granted ; and 
he cannot bind bis principal under powers that bave been taken away by 
simply antedating bis contracts. Under such clrcumstances a false date is 
équivalent to a false signature ; and the public, In the absence of any rati- 
fication of its own, Is no more estopped by the one than It would be by the 
other. After the power of an agent of a prlvate person has been revoked, he 
cannot bind bis principal by simply dating baek what he does. A retiring 
partner, after due notice of dissolution, cannot chargé his flrm for the pay- 
ment of a negotiable promissory note, even in the hands of an innocent holder, 
by giving it a date witbip ,the period of the existence of the partnership. 
Antedating under such clrcumstances partakes of the character of a fdrgery, 
and Is always open to Inquiry, no matter who relies on it. The question 
Is one of the authorlty of hlm who attempts to bind another. Every person 
who deals with or through an agent assumes ail the risks of a lack of au- 
thorlty In the agent to do what he does. Negotiable paper is no more pro- 
tected against thls Inquiry than any other. In Bayley v. Taber, 5 Mass. 286. 
4 Am. Dec. 57, It was held that, wben a statute provided that promissory 
notes of a certain kind, made or Issued after a certain day, should be utterly 
void, évidence was admissible on behalf of the makers to prove that the notes 
were issued after that day, although they bore a previous date. It matters 
not that when thé bonds were voted the registratloh law was not in force. 
Before they were Issned It had gone Into effect. It did not change In any way 
the contract with the railroad company. The company was just as much 
entltled to Its bonds when It complled with the conditions under which they 
were voted after the law as It could bave been before. Ail the Législature 
attempted to do was to provide what should be a good bond when Issued. 
138 F.— 21 
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There was noth{ng changed but tbe fopm of the exécution. Purchasers of 
municipal securitles must always take the risk of the geuulneness of tbe ofB- 
clal signatures of thbse wbo exécute the paper they buy. This includes npt 
only the genuinenCss of the signature Itself, but tbe officiai cbaracter ot him 
wbo makes it. This plaIntifC is charged with notice of the fact tbat Merwln 
was not the presiding Justice of thecounty court untll October, 1872, and 
tbat be could not hâve slgrled the bonds in hls officiai capacity until tbat time. 
Had be signed thém in March, be couid not bave boiuid tbe townsUip for their 
payment. Tbls is équivalent to notice tbat they were not in fact issiied before 
March 30tb, and tbat, consequéntly, they virere not valid, because not certified 
by the Auditor of State." 

Accepting the contention of the plaintifï in error as correct, and 
treating the bonds to which the coupons sued upon in the présent 
case were originally attached as having been issued the day they 
bear date, to wit, December 30, 1890 — the day they were directed to 
be issued by the bçard of directors of the district — the difïîculty 
in the way of sustaining them is that they were not signed by the 
then secretary, who was Van Arsdale. His lithographed signature 
was affixed to the coupons attached to the bonds, but he never 
signed the bonds, which, as has been said, was the principal obHga- 
tion, and which the statute déclares should be signed by the prési- 
dent and secretary of the board of directors of the district. The 
bonds in question were subsequently, and nearly two years after 
December 30, 1890, signed by McCully, as secretary, who had thén 
succeeded Van Arsdale in that capacity; and with McCi|lly's signa- 
ture affixed to the bonds and Van Arsdale's lithographed signature 
àffixéd tb the coupons attached thereto they were disposed of for 
value. Ëach bond, with the annexed coupons, constituted but one 
instrument; the bond being the principal obligation and the cou- 
pons merely incidental. Gity of Kenosha v. Lamson, 9 Wall. 477, 19 
L. Ed. 725. As was said by the court below, both Van Arsdale and 
McCiilly could not be secretary at one and the same time, and eaçh 
bond therefore showed upon its face that there was something 
wrong about it. As said by the Suprême Court in the case of An- 
thony V. County of Jasper, supra : 

"Purchasers of municipal securitles must always take tbe risk of the 
genuineness of tbe officiai signatures of those who exécute the paper they buy. 
This includes not only tbe genuineness of the signature itself, but the officiai 
cbaracter of him wbo makes It" 

Proper inquiry by the purchaser wotild hâve disclosed to him 
that McCully was not the secretary of the board of directors on 
December 30, 1890 ; and therefore, treating the bonds in question 
as having been then issiiéd, as is cofttended by the plaintiff in error 
should be donc, they were void and of no efïect, because not signed 
by the secretary, as required by section 15 of the Wright act. On 
the other hand, treating the bonds as having been issued at the time 
of their disposai, and when McCully was in fact secretary, they 
equally failed to conform to those other essential provisions of the 
statute declaring that they shall bear date at the time of their issue, 
and be payable in installments at the variôus times therein fixed. 
In that view they are aijtedated, the direct and hècessary efïect of 
which is to nia,ke them payable witjiin' a shojrter time than is pro- 
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vided by the statute for their payment, which provision is, as a 
matter of course, of the essence of the law, and not a matter of 
mère form. In either event, and in both cases, the purchaser was 
apprised by the face of the bond itself and the law under which it 
purported to be issued of its invaUdity. 
The judgment is affirmed. 

GILBERT, Circuit Judge (dissenting). The defects which are 
relied upon as rendering the bonds void are three. That which is 
principally urged is that they were not issued on the day they bore 
date, to wit, December 30, 1890, nor for more than one year there- 
after, and did not bear date as at the time of their issuance. The 
statute provided as follows: "If a majority of the votes cast are 
'Bonds — Yes,' the board of directors shall immediately cause bonds 
in such amount to be issued." It is admitted by counsel for the de- 
fendant in error that the word "issued" is in similar statutes used 
in two distinct sensés; and this is undoubtedly true. Bonds are 
sometimes said to be issued when they are merely authorized. 
Again, they are said to be issued when they are actually executed 
and delivered for value. The word "issued" is used in the former 
sensé in the statute above quoted. This is made clear by the lan- 
guage which follows : 

"They shall be numbered as issued, and bear date at the tIme o£ their Is- 
sue. ♦ * • The board may sell said bonds from tlnie to time in such 
quantitles as may be uecessary and most advantageous, to raise money for 
the construction of said canals and works, the acquisition of such property 
and rights, and otherwise to fuUy carry out the objects and purposes of the 
act" 

It thus appears that there was no limit placed by law on the time 
when the bohds might be sold and delivered. They could lawfuUy 
be sold and delivered, as they were in this case, 18 months after 
the time when they were authorized. The issue of bonds referred 
to in the statute clearly means the authorization of the bonds, their 
préparation, and the date thereof from which they were to begin 
to run. It is not reasonable to hold that the power to exécute the 
bonds expired during the period in which they might be sold. It 
was no violation of the statute to sign and seal them on the day 
when they were sold and delivered. At that time the contract was 
made, but made subject to the provision that the bonds should be- 
gin to run from December 30, 1890, the date when they were author- 
ized. The law was therefore complied with. The bonds were is- 
sued and dated in the sensé which the statute contemplated ; that 
is, they were lithographed and were dated December 30, 1890. At 
that date, however, no obligation was assumed. The bonds were 
of no more efïect than blank paper until they were sold and de- 
livered and became a binding obligation upon the district. At that 
time they were signed and sealed. They were signed by the then 
président and secretary of the district, the officers who alone had 
the authority to exécute them. The case of Coler v. Cleburne, 131 
U. S. 163, 9 Sup. Ct. 720, 33 L. Ed. 146, is directly in point. In that 
case the ordinance authorizing the bonds was adopted September 
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13,, 1883. The bonds on their face purported to hâve been exectjte^ 
op Januaryl, 1884. They. were, in fact executed on July 3, 1884, 
and were signed by the former mayor, who was 3uch officer on 
January 1, 1884, but whose term. had expired beforejuly 3,' 1884. 
Mr. Justice Blatchford, speaking for the court, said ,of those bonds, 
"They could not be issued until they were properly signed by a 
person who was the mayor at the time they werê signed," and the 
bonds were held void, for the reason that they were not signed by 
the mayor who held that office on the date when they were actually 
executed. There are niimerous cases holding that bonds executed 
at a date, subsequerit. to the time when they are authorized may 
be executed by the ôfEcers who are at that time the propèr officers 
to exécute the same, and may beantedàted as of thè time when they 
were authorized to be issued. In thé case ôf Marion County v. 
Clarki 94 U. S. 278, 2A L. Ed. 59^ the court sustained bonds which 
bore date of September 3, 1872, but were nôt executed and delivered 
until November 4th foHowing. InMbrrill v. Smith County (Tex. 
Civ. App.) 33 S. W. 899, the right to issue the bonds became fixed 
on May 13, 1873. They were not executed untii October 2, 1873. 
The court said: 

"The j;iglit to hâve the bonds Issued havlng become perfect on May. ISth, 
we do not think it affects their validity to havé àntedated them after that 
date, or to bave them run to maturlty In twenty years aftér that time." 

In State v. Moore, 46 Neb. 590, 65 N. W. 193, 50 Am. St. Rep. 636, 
the proposition submitted to the electors was the issuance of bonds 
to be dated January 2, 1895, and to run for 20 years from the date 
thereof. The bonds bore date January 2, 1895, but they were not 
executed until April, 1895. It was held that the fact that they were 
so àntedated did not invàlidate them. In Yesler v. Seattle, 1 Wash. 
308, 25 Pac. 1014, the statute required that the bonds "bear the date 
of their issue," to run for 20 years. The bonds were prepared as 
of the date July 1, 1890. They were not delivered fur many months 
thereaîter. The court said : 

" 'Date of Issue,' when applled to notes, bonds, etc., of a séries, ordinai'ily 
means the arbitrâry date flxed as the beglnnlng of the term for which they 
run, witliout référence to the précise time when convenience' or the state of 
the matket may permit of their sale or delivery. * * , * It was a fair 
contract. There can be no wrong done if the term of sothe of the bonds in 
the hands of the purchasérs is something less than twenty yeàrs." 

In Syracuse Township v. Rollins, 104 Fed. 958, 44 C. C. A. 377, 
the authorized bonds were to run 10 years. They bore date June 1, 
1887. They were executed July 20, 1887, and made payable July 1, 
1897. The court said of thèse bonds : 

"They matured in a little less than ten years from the date of their issue, 
which is the date from which tp compute the time they had to run. They 
became biriding obligations on thè township from the date of the issup only." 

In Town Council of Lexington v. Union National Bank (Miss.) 
22 South. 291, the législative act authorized the çity of Lexington 
to issue 20-year bonds to bear date May 1, 1884. The court said: 

"The bonds were Uthographéd as of daté May 1, 1884, accordlng to the 
^ms of the act But, not being delivered until November 7, 1884, the oflî' 
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cers Issuing them Inserted the true date, which In no way aflfected the obliga- 
tions of Lexlngton, the rlghts of any party, nor In any way vlolated the spirlt 
or direction of the act." 

In Town of Solon v. Williamsburgh, 35 Hun, 1, the town commis- 
sioners were authorized to deliver bonds from time to time, as might 
be agreed upon between them, to the railroad company. The bonds 
were issued and dated September 1, 1870, and made payable 30 
years from that date. Some were not delivered until two years 
thereafter. The court said : 

"It was not intended that they should be dated at the time of their delivery. 
Such a construction would require the bonds to be payable at différent dates." 

The case of Anthony v. County of Jasper, 101 U. S. 693, 25 L. 
Ed. 1005, cited by the défendant in error as authority against the 
construction of the act contended for by the plaintiff in error, is, 
Isubmit, an authority in its support. In that case it appeared that 
it was ordered on June 4, 1872, that bonds should issue. In Oc- 
tober, 1872, the bonds were issued and signed, but they were dated 
back as of March 28, 1872. The court said: 

"In order to recover In this case, it became necessary for the plaintiff to 
prove that the bonds from which the coupons sued on were eut had been 
executed according to law. He did prove that they were signed by the pre- 
sidiug justice and clerk of the court, and were sealed with the seal pf th& 
court. This, before the act of March 30, 1872, would hâve been enough, but 
after that more was necessary." 

And the court held that the bonds were void for the reason that 
they were antedated for the purpose of avoiding the act of March 
30, 1872, which required their certification by the State Auditor. 
But the clear intimation of tlie décision is that, if there had been 
no wrongful purpose in antedating the bonds, they would hâve been 
held valid, for the court said of the method of their exécution and 
the antedating, "This, before the act of March 30, 1872, would 
hâve been enough." 

Agàin, it is said that the bonds are void for the reason that the 
first installment of the principal of each bond is to be paid; january 
1, 1902, and each succeeding installment on January Ist of each suc- 
ceeding year, and thereby the time of paymeht is extended from 
the date of the bonds, which was December 3, 1890, in excessof 
the time provided by the statute. The contention is, in other 
words, that, because the bonds were payable in 30 years and 2 
days from their date, they are void. Such a contention is directly 
against the uniform current of authority. In Township of Rock 
Creek v. Strong, 96 U. S. 271, 24 L. Ed. 815, the act authorized the 
issuance of bonds payable in not less than 5 nor more tl,ian 30 
yèars. The bdhds issued were dàted September 10, 1872, aiid were 
made payable 30 years from October 17, 1872. The court said, 
"They were thus practicaily thirty-year bonds." In Dows v. Town 
of Elmwood (C. C.) 34 Fed. 114, the bonds were dated April 27, 
1869, and were issued and delivered on that day. By their terms 
they ran 30 yeats from July 1, 1869, and drew interest from that 
date. The court held that they were issued in substantial com- 
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pliancç wîth the law, which declared that they should run for 20 
y«ars. In South St. Paul v. Lamprecht Bros. Ce, 88 Eed. 449, 31 
C. C. A. 585, it was urged that the bonds in question did not mature 
for more than 30 years after they were executed. The court said : 

"The fact Is, however, tbat the bonds dld not begin to bear Intepest untll 
June 1, 1894, and they were payable on that day thlrty years after. TUia 
^as a substantlal compUanee wlth the law." 

In that case the bonds were executed on May 29, 1891, Substan- 
tially to the same effect are the cases of Flagg et al. v, City of 
Palmyra, 33 Mo. 440, and Board of Commissioners v. Vandriss, 115 
Fed. 866, 53 C, C. A. 192. The bonds in the présent case, it may 
be observed, do not call for the payment of interest for any period 
whatever in excess of 30 years. 

The third défense is that each of the installment coupons and 
interest coupons bore the lithographed signature of J. A. Van Ars- 
dale, secretary, and were not otherwise signed, and that at the 
time of the exécution of the bonds on June 27, 1892, said Van Ars- 
dale was not the secretary of the défendant in error. As to the in- 
stallment coupons, it is a sufficient answer to thîs objection to say 
that the statute did not authorize or contemplate the exécution of 
such coupons, and the fact that they were issued cannot in any way 
affect the questions involved on the présent hearing. As to the in- 
terest cou,pons, the statute provided as follows : "Coupons for the 
interest shall be attached to each bond, signed by the secretary." 
The bonds themselves contain ail the terms of the contract, includ- 
ing a spécification of the rate of interest and the times of the pay- 
ment thereof, The purpose of attaching interest coupons is thus 
stated in City of Kenosha v. Lamson, 9 Wall. 477, 19 L. Ed. 725 : 

"The coupon is not an Indépendant Instrument, like a promissory note for a 
sum of monèy, but Is glven for Interest thereaftèr to becôme due upon the 
bond, which Interest Is parcel of the bond, and partakes of Its nature. * * « 
The coupon Is simply a mode agreed upon between the parties for the con- 
venience of the holder in collecting the interest as It becomes due." 

In Blair v. Cumming Countv, 111 U. S, 363, 368, 4 Sup. Ct. 449, 
452, 28 L, Ed, 457, the court said: 

"It was not necessary that ail the commissioners should sign the bonds. 
What was done was not an Issuing of the bonds by the chairman and clerk. 
The coupons, in thé form in which they were issued, annexed to the bond, 
were adopted as coupons by the statement in the bodS' of the bond; and the 
question as to any one of them, when detached, is only oue of genuinenesa 
and identlty," 

In McCoy v. Washington County, 3 Wall, Jr. 381, Fed, Cas. No, 
8,731, Mr, justice Grier said: 

"If the commissioners had power to bind the county for the payment of 
the principal and Interest of a bond transférable bf dellvery, the coupons 
which are appehded to them are the appointed évidence of the agreement of 
the parties, to Bbow who Is entitled, as holder of the bond, to recelve the in- 
terest due at a particulardate. They are attached to the bonds for the con- 
veJàience of the offlcers of the county, and to facilltate thelr negotlation, and 
thereby add tct iheir commercial value. The obligation to pay the Interest 
la t» be f oànd la thé bond, not In the coupon.*» ' 
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In Thayer v. Montgomery County, 3 Dill, 389, Fed. Cas. No. 13,- 
870, Miller, Circuit Justice, said : 

"The bond Itself being duly signed by the oflScers of the county, and the 
coupons being part of the bond, it is no défense to the coupons that they are 
not signed by the chairman of the board as well as by the clerk." 

Of similar import is Phelps v. Town of Lewiston, 15 Blatchf. 
131, Fed. Cas. No. 11,076. Taking it to be true, then, as stated 
in thèse décisions, that the obligation of the défendant in error is 
to be found in the bonds, and that the question of the signatures 
to the coupons is only one of "genuineness and identity," it would 
seem that no difficulty should be encountered in reaching the con- 
clusion that the lithographed signature of J. A. Van Arsdale, sec- 
retary, having been adopted by the officers who executed the bonds 
at the time when they were delivered, constitutes a sufficient com- 
pliance with the directory provision of the statute that the coupons 
be signed by the secretary. In Weyauwega v. Ayling, 99 U. S. 
112, 25 L. Ed. 470, bonds bearing date June Ist, and purporting to 
be signed by the chairman of the board of supervisors and by the 
town clerk, were shown not to hâve been signed by the person sign- 
ing as town clerk until July 13th, at which time he had ceased to 
be clerk. The court held the bonds good, on the presumption that 
they had been delivered with the consent of the clerk then in office. 
If that presumption could avail in aid of the exécution of bonds, 
it certainly should apply to the exécution of coupons, which are but 
an incident to the bonds. 

I submit that the judgment of the Circuit Court should be re- 
versed. 



ILLINOIS CENT. R. CO. v. MISSISSIPPI RAILEOAD COMMISSION et al. 

(Circuit Court of Appeals, Fifth Circuit April 4, 1905.) 

No. 1,395. 

1. FEDERAL Courts — .Ttjrisdiction— TTnited States Constitution— Suits 

AGAiNST State— Interstate Commerce. 

Coust. U. S. Amend. 11, prohibiting the bringing of a suit against a 
State by a citizen of another state, eannot be construed to nullify the 
power conferred on Congress to regulate the commerce among the several 
States, nor prevent an action to restrain a state railroad commission from 
enforcing an order injuriously affiecting interstate commerce. 

2. Same— Injunction. 

It having been held by the Suprême Court of Mississippi that the Mis- 
sissippi Railroad Commission was merely an administrative agency exer- 
clsing quasi Jtidiclal powers, ahd that Its flndings were only prima facie 
évidence that its décision was proper, such commission was not a court 
wlthin Rev. St. U. S. § 720 [U. S. Comp. St. 1901, p. 581], providing that 
an Injunction shall not be granted by any fédéral court to stay' proceed- 
Ings in any court of a state. 

S. Same— Interstate Trains— State REGijtATiONS— Ordees to Stop. 

Where complainant railroad company supplied a county seat with three 
south-bound trains per day, and the only objection th'erÉfto was thât 
the equipment and time thereof was unsatisf actoi*y, the S,tate Ratlroad 
Cotnmission had no power to order complainant to cause two of Its fast 
Bouth-bound trains, operated mainly for the tranSporfatlon of Interstate 
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thrpugh business on a |fast schedule Jn order to comply with the United 
States mail contract and to' make close connections at destination with 
otiier roads, to stop at such station under Code Miss. 1892, §§ 3550, 4302, 
empowering such commission to require ail passeuger trains to stop for 
passengers at ail county seats, etc. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Mississippi. 

In Aprll, 1903, 68 citlzens of the town of Magnolia, thë county seat of Pike 
■county, iMlss., presented a pétition to the Mississippi Railroad Commission, 
a? follows : 

"We, the undersigned cltlzena of the town of Magnolia, respectfully péti- 
tion yoiur honorable body to Issue an order maklng Magnolia a regular stop 
for pâssénger trains one, three, and four. Magnolia being one of the most 
progressive towns in the state> and the county site of thls county, we believe 
that we are entltled to hkje thèse trains to make regular stops hère. We 
believe It ;wiU. be for the best Interest of the public, as well as for our town, 
that your honorable body Issue ah order requiring the above passenger trains 
one, thèée,- and four' to make regular stops hère." 

By otder t>f the commission, notice was given O. M. Dunn, assistant gênerai 
fiuperintendent of the Illinois Central Eailroad Company. The pétition com- 
ing on tp be heard Aprll 21, 1903, the commission ordered that ''the prayer 
of petitlbners' be granted In part, as follows, to wit, that trains 1 and 3 be 
requlred to stop on flag, to be effective on and af ter the Ist day of May,' 1903 ; 
and, in so far as the pétition - refers to No. 4, it Is denied." The Railroad 
Commission acted under authority conferi;ed on It by sections 3550 and 4302 
of the Code of Mississippi (1892) : 

"3550. To Stçp Ail Pàsèengei* Traîna, if, etc., at CoUnty Seats. — Every rail- 
road shàll Cause each and ail of Its passenger-trains td stop for passengers 
at iall codnty seats at wMch- it bas a dépôt, at the discrétion of the railroad 
commission." 

"4302. Necessary Dépôts tob© Maintalned. — Every railroad shall establish 
and rùalntain silch dépôts as shall be reasonably necessary for the public 
convenience, and shall stop such of the passenger and freight trains at any 
dépôt as the business and public convenience shall require; and the com- 
mission may cause ail passenger-trains to permit passengers to get on and off 
in a City atany place other than at the dépôt, where it is for the convenience 
of the traveling public. And it shall be unlawful for any railroad to abolish 
or dlsuse, any dépôt when once establlshed, or to fail to keep up the same 
and to regularly stop the trains thereat, without the consent of the com- 
mission." 

On May 6, 1903, the appellant, complalnant below, flled its bill against 
the appëllees, défendants below, seeking to enjoin the enforcement of the 
foregoing qrder of the Raljroad Commission. The bill shows that: "The 
complalnant Is a corporation of the state of Illinois, and the défendants, the 
président and members of the Mississippi Railroad Commission, are citlzens 
of the statè of Mississippi. That complalnant is operating an Interstate line 
of railroad extending from the city of New Orléans, In the state of Louisiaua, 
on the south, north through the sald state of Loulsiana and the state of Mis- 
sissippi and the states of Kentucky and Tennessee and Indiana and Illinois, 
to the Great Lakes of the Northwest, Connecting at vaiious points with other 
Interstate Unes of railroads. That the line of railrb&d operated by it bas 
been establlshed by the Congress of the United States, and is now a national 
hlghway for the accommodation of Interstate commerce and the mails of 
the United States, and bas. been recognized and promoted as such, as will 
appear by référence to an act of Congress of September 20, 1850, e. 61 (9 
Stat. 466), grantlng a rlght of way and sections of land to the state of Illi- 
nois to ald, in the construction of a railroad from the southern terminus of 
the Illinois apd Mlchigan Canal to a point at or n,ear the junction of the 
Mississippi \and Ohlo rivers,,with branches to Chicago and Dubuque, to be 
and-remaip,. a public, hlghway for the use of the government of the United 
States, frèe from ail toU or other charges upon transportatlon of any prop- 
■erty pr f/^oops of the United States, and on which, mails of the United States 
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will at ail times be transportée! ; and In order to aid In the construction of 
sald raiiroad made llke grants to the states of Alabama and Mississippi, re- 
spectlvely, for the purpose of aiding in the construction of a raiiroad from 
the clty of Mobile to a point at or near the mouth of the Ohio river ; also by 
référence to an act of February lOth, 1850, of the state of Illinois, charterlng 
the complainant under the name of the Illinois Central Raiiroad Company. 
and ceding to it the rights and lands granted to the state by the said act of 
Congress for the purpose of constructing and maintalning within thé state 
such trunk Unes and branches, describing the southern terminus as a point 
at the clty of Oairo ; and by référence to an act of Congress of June 15, 1866 
(14 Stat. 66), entitled 'An act to facllltate commercial, postal, and military 
communication among the several states'; and also by référence to the aets 
of Congress of December 17, 1872 (17 Stat. 398, c. 4), and of February 14, 
1883 (22 Stat. 414, c. 44). That heretofore the complainant leased from the 
Chicago, St. Louis & New Orléans Raiiroad Company a Une of raiiroad ex- 
tending from the south bank of the Ohio river opposite Cairo southward 
through the states of Kentucky, Tennessee, Blississippl, and Louis! ana to the 
clty of New Orléans, which said raiiroad had been previously formed by con- 
solidations authorized by act of the Législature of the several states men- 
tioned, thus formlng the Une of Interstate raiiroad heretofore mentîoned. 
That, owing to the esigencies of Its Interstate business and the requlre- 
ments of modem commerce and passenger transportatlon, as well as the 
freight and the United States mail, It has been from time to time required 
to shorten its schedules, and to maintain and operate certain fast through 
trains Intended prlmarily and chiefly for the Interstate transportatlon and In- 
terstate commerce. That two of its said trains doing its Interstate business 
are two south-bound trains, one designated as train 'No. 1,' and one as 
train 'No. 3'; No. 1 being eommonly known as the 'Fast Mai!,' and No. 3 
as the 'New Orléans and Chicago Limited.' That thèse two trains are run 
expressly for the purpose, as aforesaid, of carrying on an Interstate business 
aud for the transportatlon of the United States mail. That thèse two train» 
are run under spécial schedules for the purpose and of necessity to make- 
close connections with other through trunk Unes or raiiroad doing an Inter- 
state business Connecting with complainant's Une of raiiroad at New Orléans., 
in the state of Louisiana, and at Chicago, In the state of Illinois, and at vari- 
ons intermediate points. That in order to maintain the necessary schedules 
for the opération of thèse Interstate trains it Is impossible and whoUy im- 
practicable to stop at al! stations, and, further, that thèse said trains, being: 
south-bound trains, only stop regularly at .lunction points and ail such points 
of importance In the state of Mississippi which are necessary and which 
justify said stops. That thèse trains each carry, in addition to Interstate- 
passengers and freights In the shape of express matter, the United States 
mai! under a contract with the government of the United States, and that by 
virtue of this contract for carrying the United States mail complainant is com- 
pelled to maintain certain schedules in order to make certain and close con- 
nections with other important Interstate Unes, principally transcontinental 
Unes and Unes of raiiroad extending out of the United States. That in ad- 
dition to the said fast through trains, it niaintains certain other trains, 
which afford ample and al! necessary and reasonable accommodations for al! 
stations along its Une. That the town of Magnolia is a town situated on; 
the complainant's Une in the state of Mississippi 98 tnlles north of the city 
of New Orléans, and is a place of about twelve hundred inhabitants, as shown 
by the récent census of the United States. That the following passenger 
trains south bound daily leave the town of Magnolia for the city of New 
Orléans, to wit : South : No. 5 leaves Magnolia 5 :15 a. m., arrives N. O. 
7 :50 a. m. ; No. 31 leaves Magnolia 6 -.OÙ a. m., arrives N. O. 9 :35 a. m. ; 
No. 23 leaves Magnolia 6 :56 p. m., arrives N. O. 10 :20 p. m. That No. 1 
passes Magnolia 8:45 a. m., arrives N. O. 11:25 a. m.; No. 3 passes Mag- 
tiolia 5 :20 p. m., arrives N. 0. 7 :55 p. m. That compliance with said order 
wll! delay sald trains Nos. 1 and 3, and imperil the ability of the complainant» 
to comply with Its contract with the United States mails, and embarrass its 
interstate traflac. That the said trains Nos. 1 and 3 make close connection» 
with other Unes of railroads at the city of New Orléans, and that the sched- 
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ulea whîch are adopted for that purpose, and which are now maintalned, 
are about as fast as can now be maintained under the présent condition of 
eomplainant's roadbed and equlpment. That under the contracts with the 
United States government for the carrylng of mail it Is subject to a penalty 
for fallure to make connections with other Unes of railroad to which the 
mails are to b.e dellvered for further transportation. That on the 21st day 
of Aprll, 1903, the Mississippi Railroad Commission promulgated an order re- 
quîring trains Nos, 1 and S to stop on flags at the said town of Magnolia. 
That in the issuance of this order the said Railroad Commission of the State 
of Mississippi were acting upon a supposed authorlty conferred upon it by 
certain statutes of the state of Mississippi giving to said Mississippi Rail- 
road Commission the power, at Its discrétion, to cause ail trains to stop at 
ail county seats — Magnolia being the county seat. That your complainant 
protested against the issulng of the said order, and showed to the Railroad 
Commission that It furnished to the town of Magnolia ail reasonable and 
necessary railroad facllltles, and that the efCect of thls order would be to give 
to the town of Magnolia greater railroad facilities than are afforded by com- 
plainant to any other town In the state of Mississippi, Includlng the city 
of Jackson, the capltol of the state, excepting only the town of McComb 
City, whlcb, being a relay station on complainant's road, It is necessary for 
ail trains to stop there to change the englue, and for fuel, water, etc. That 
the effect of said order would be to give to the town of Magnolia flve daily 
trains to the city of New Orléans runnlng withln short intervais of each 
other. That by the statutory law of the state of Mississippi it is subject to 
the penalty; of $50 for each and every time It fails to stop its said trains 
in obédience to the said order of the Railroad Commission above set forth. 
And that the said complainant would be compelled to comply with said order, 
or to be subject to a multitude of sults for penaltles arising from each and 
every violation of said order, and the said défendants threaten by suit to en- 
force the observance of said order. That the order of the Railroad Commis- 
sion of the State of Mississippi is a direct burden upon Interstate commerce, 
and therefore a violation of and conflict with section 8 of article 1 of the Con- 
stitution of the United States, which provides that Congress shall hâve 
power to regulate commerce with foreign nations and among the several 
States ; ancl, further, that said order is a direct and unnecessary interférence 
with the speedy carriage of the mails of the United States." The blll con- 
cludes with a prayer for a temporary restraining order, a decree vacatlng 
the commission's order, for a permanent Injunction, and for gênerai relief. 

On the hearlng the court granted a temporary Injunction as prayed for. 
The défendants answered the blll, denying that Magnolia bas adéquate ac- 
commodations for travel south, that the order is unreasonable, that it would 
embarrass complainant's Interstate business or Its mail contracts, that the 
order is a direct burden on Interstate commerce or an unnecessary Interfér- 
ence with the carriage of the mails. The answer also allèges that the Rail- 
road Commission Is a legally constltued tribunal, with full supervislng juris- 
dictlon of rallroads ; and that the order of the commission was legally made, 
and is valld and enforceable. And it is further alleged that thls suit is one 
against the state, conti'ary to the eleventh amendment ; that the Circuit Court 
bas no jurisdlctlon to restrain orders of the commission ; and that the Injunc- 
tion should be dlsallowed on the pleadings and proofs. 

The complainant ofCered the évidence of two witnesses, by whom was 
proved the allégations of the Mil as to the trains Nos. 1 and 3; that both 
trains were made up in Chicago, and run to New Orléans for the main pur- 
pose of carrylng through passengers and the United States mail; that thèse 
trains made close connection with other Unes of railway along the route, and 
with the Southern Pacifie and other roads at New Orléans ; that both were 
fast mail trains— as fast as they could be safely made; that it was neces- 
sary that they should be run as fast as possible to comply with contracts 
with the government to carry the mail, and to compote with other Unes as » 
carriers of passengers ; that thèse trains stopped only at junction points and 
Important places where there was considérable travel, and at least every 
50 miles to get water for the engines. One witness said: "If we stopped 
our through trains at ail stations between Jackson, Misa., and New Orléans, 
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of the sizeiof" Magnolia, we would make local trains of them. We would not 
only lose passenger business, but we would lose the mail eontracts, and hurt 
the towns and country, too. If there were no through service, the people 
would go to the other Unes, to our competitors, and avoid the roàd." It was 
shown that Magnolia was served by three pasaenger trains going south daily 
that left there and arrived In New Orléans at the times stated in the blll. 
The défendants examined three witnesses, by whom it was proved that trains 
1 and 3 do not stop at Magnolia; that the accommodations on the three 
passenger trains that stop there daily were not good ; that thèse trains were 
crowded by local travel, "workmen, dagos," and others ; that the trains were 
not fast ; that they stopped at ail, or nearly ail, stations ; that they dld not 
leave Magnolia at times convenlent to the citizens, nor did they arrive at 
New Orléans at times as convenlent at Nos. 1 and 3. The three witnesses 
testifled to many circunistances showing the difflculty of getting tickets for 
through travel and getting baggage checked at Magnolia ; that Magnolia 
bas about 1,200 inhabitants, and "ships between 11,000 and 14,000 baies of eot- 
ton" and 5,000 to 6,000 tons of seed, and is a thrivlng and prospérons town, 
where there is much travel. It does not appear from the évidence that the 
trains that stop there going south are not sufflcient for the travel, but the 
objection or complaint shown by the proof is that the trains are not well 
equipped, and that they leave at Inconvénient times. For example, one wit- 
ness said, "If a fellow Is accUstomed to getting up at seven, he didn't Uke 
to get up at flva" Another sald, when asked to give his reasons for wanting 
Nos. 1 and 3 to be required to stop: "In the winter season, especially, I 
am very busy, and always Uke to make as much time as possible. I do it 
on account of business and for the comfort there is in thé travel. They are 
better trains than any other, and I think my business would be facllitated, 
and I think It would be to the gênerai Interest of the town to hâve them 
stop." There was no important conflict In the évidence on materlal points. 

The court held the plaintiff not entltled to relief, dlssolved the preliminary 
Injunction, and dismissed the blll. The complainant brlngs the case hère 
by appeal, and assigned that the court erred in dismissing the bill. 

Edward Mayes (J. M. Dickinson, on the brief), for appellant. 

Marcellus Green (William Williams, Atty. Gen., J. N. Flowers, 
Asst. Atty. Gen., and Garner Wynn Green, on the brief), for appel- 
lees. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

We are met at the threshold of the case with the proposition that 
this suit is forbidden by the eleventh amendment; that it is, in 
efïect, a suit against a state by a citizen of anûther state. The 
Constitution, with its amendments, is construed as one instrument, 
and the eleventh amendment cannot be applied to nullify the power 
conf erred on Congress to regulate commerce among the several 
States. It is not a barrier to judicial investigation to ascertain 
whether other provisions of the Constitution hâve beeri disregarded 
by state action. Prout v. Starr, 188 U. S. 537, 23 Sup. Ct. 398, 47 
L. Ed. 584; Reagan v. Farmers' L. & T. Co., 154 U. S, 362, 14 
Sup. Ct. 1047, 38 L. Ed. 1014; Fargo v. Hart, 193 U. S. 490, 24 Sup. 
Ct. 498, 48 L. Ed. 761. 

It is also alleged in the answer that this court has no iurisdiction 
to enjoin the défendants, because of section 720 of the Revised Stat- 
utes [U. S. Comp. St. 1901, p. 581], which provides that "the writ 
of injunction shall not be granted by any court of the United States 
to stay proceedings in any court of a state." The Railroad Com- 
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missîon îs not a court within thC; meaning of section 720. It has 
been held by the Suprême Court of Mississippi that the Railroad 
Commission. QÎthàt state is only an administrative agency, which 
exercises quasi judicial powers, and its findings are only "prima 
facie évidence that such décision was right and proper." W. U. 
T. Co. V. Miss: R. R. Commission, 74 Miss. 80, 92, 21 South. 15. 

The mairi question in the case relates to the validity of the order 
made by the Railroad Commission requiring the fast mail trains 
frora Chicago to New Orléans to stop at MagnoHa. In Cleveland, 
etc., Ry. v. Illinois, 177 U. S. 514, 20 Sup. Ct. 722, 44 L. Ed. 868, 
the Suprême Court has coUated and briefly commented on the cases 
shovyring the police power of the state over the vehicles of Inter- 
state commerce. The cases are quoted where state action is held 
valid which restricts and régulâtes conimon carriers, because "in 
nonè 6f J:hese Cases was it thought that the régulations were unrea- 
sonable, or ôpei'ated in any just sènse as a restriction upon Inter- 
state commerce."; And another séries of cases is quoted, in which 
thé Suprême Court felt itself constrained to hold state statutes in- 
valid as in conflict with the authority conferred çn Congress to 
regulate commercç among the several states. THese décisions 
show that,, while the court fully recognizes the police- power of the 
state as applicable to railroads, no unnecessary interférence by 
state .actfon with commerce among the states is perrhitted, and the 
pafartibunt povver of Congress is always kept in mind. The point 
decidedin that, case, (Cleveland, etc., Ry. v. Illinois, supra) is that 
a state statute which required ail regular passenger trains to stop 
at county seats was invalid as applied to an express train intended 
only for through passengers fromSt. Louis to New York, it appear- 
ing that the défendant compaijy furnished four regular passenger 
trains daily that stopped at ail county seats, and that they were 
sufïîcient to accommodate the travel. This case would unquestion- 
ably be- Controlling in the case at bar if the three passenger trains 
which stop at Magnolia going south are found to be sufficient on 
the évidence. As the Railroad Commission and the Circuit Court, 
hâve made orders which indicate that they are not sufficient, and 
that the town of Magnolia should hâve five daily trains going south, 
we think it well to examine other questions. 

The twô sections of the Mississippi Code which we hâve quoted 
in the statement confer power on the Railroad Commission to (1) 
require ail passenger trains to stop for passengers at ail county 
seats; (2) to stop such of the passenger and freight trains at any 
dépôt as the business and public, convenience shall require; (3) to 
stop trains, fpr passengers to get on and off in a city at any place 
other thain the dépôt, where it is for the convenience of the traveling 
public. Iii Cleveland, etc., Ry. Co. v. Illinois, supra, the state stat- 
ute in question only required the trains to stop at "county seats," 
and Mr. Justice B.rown observed: 

"If such passenger trains may be compelled to stop at county seats, tt Is 
dlfflcult to séi^, yhy the Législature may not qompel them to stop at every sta- 
tion — a reîïutretûfent which would be practlcally destructive of through travel 
where therê were eompeting Unes ùnhampered by such régulations." 
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It is clear that the Mississippi statutes may be so appHed as to 
présent the case suggested by this observation. If thèse statutes 
are valid when applied to trains made up and scheduled for rapid 
interstate travel, then a state Législature has the power to prohibit 
such travel altogether. The exercise of the full power conferred 
by thèse statutes would paralyze the interstate road for the pur- 
poses of rapid travel from one end to the other, for it would be of 
no use to go fast in one state if delayed in another. 

The Suprême Court, in the case just çited, repeats what it had 
theretofore held, that railways are bound primarily and adequately 
to provide for the accommodation of those to whom they are di- 
rectly tributary, and who hâve granted to them their franchise, and 
contributed to their construction. The state unquestionably has 
ample power to require the complainant company to furnish adé- 
quate facilities and accommodations to the town of Magnolia. The 
citizens of Magnolia hâve not asked for such relief as could be 
granted them without interfering with the rights of others. They 
ask only to hâve trains Nos. 1 and 3 to stop. Thèse trains were 
designed and scheduled for through travel, and to comply with 
government contracts to carry the mails from Chicago to New Or- 
léans. If the statutes may be applied to stop through trains at 
Magnolia, they may be stopped at ail stations in Mississippi. To 
require thèse trains to stop at ail at Magnolia seems unnecessary 
and unreasonable. If the accommodations afïorded are not adé- 
quate, why single out the through mail trains, and seek to couvert 
them into local trains? Why not, under existing statutes, or stat- 
utes to be enacted, exert the police power of the state to imprbve 
the service by having bett'er equipments on the three passenger 
trains now in use from Magnolia, and, if they are insufficient, by. 
requiring other trains? The citizens of Magnolia are entitled to 
sufficient accommodations, and the state has the power to enforce 
the right; but when such right can be enforced otherwise it is un- 
reasonable to do so by interfering with the rights of others equally 
entitled to the protection of the law. 

We are of opinion that the order of the Railroad Commission is 
invalid, and that the complainant is entitled to relief. The decree 
of the Circuit Court is reversed, and the case remanded, with in- 
structions to enter a decree for the complainant. 



COPPER RIVER MIN. CO. v. McCLELLAN et al. 

(Circuit Court of Appeals, Ninth Circuit. May 15, 1905.) 

No. 1,091. 

Appéal— Peocedtjee— FiLiNa Pétition and Assignment or Brboes. 

Rule 11 of the Circuit Court of Appeals (31 C. C. A. cxlvl, 90 Fed. exlvi), 
whlch requires a plalntifC In error or appellant to file with the court be- 
low hls pétition and assignment of errors, and provides that no wrlt of 
error or appeal shall be allowed until such assignment of errors shall 
hâve been filed, is sufflciently complled with when the order allowing 
an appeal and the pétition and assignment of errors are flled in the court 
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below atthe same tlroe, the order of allowanee belng considered as taking 
effect on that daté. 

2. Same— Appeals feom Disteict Court of Ataska— Ailowance bt Ciecuit 

JlTDQB. 

A member of the Circuit Court of Appeals for the Ninth Circuit has 
power to allow an appeal from the District Court of Alaska, under the 
gênerai rules governlng such procédure, which are made applicable by the 
Code of Alaska, there being no provision of such Code Inconsistent wlth 
such allowanee. 

3. Same— Gbounds foe Dismissai.— SttbSequent Judgiients on Same Issues. 

The fact that, after entering a decree on the merlts dismissing a bill, 
other suits in the same court, brougbt by the same complainant against 
some of the aame défendants, and involvlng the same matters, were dis- 
missed by the court on the ground that the Issues had been detérmined 
in the prlor suit, from which decrees no appeal was taken, does not 
prevent a review of the flrst decree on the mérite by the appellate court. 

4. Same— Matïees Reviewàble— Kuling' on Motion foe Continuance. 

A motion for continuance Is addressed to the sound discrétion of the 
court, and Its action thereon Is not reviewàble unless there has been an 
abuse of discrétion. 

[Ed. Note. — .por cases In point, see vol. 3, Cent. Dlg. Appeal and Error, 
8 3837.] 

5. Continuance— Deniaj:. of. Motion— DjscbetionofCouet. 

The déniai of a inotlon for contïiiùanee on the ground of absence of 
counsel and wltnesses' was not an abuse of discrétion, where no satisfac- 
tory showing of diligence 'was made. 

[Ed. Note.— -For cases In point, see vol. 10, Cent. Dig. Continuance, §§ 
51,74-93.] 

6. Beference bt Consent— iCoMPELLiNo Eleotion— Dueess. 

Where a motion for continuance made by complainant was overruled 
for insïiffleiency, It was not error for the court to give complainant Its 
élection to proceed to trial or consent to a référence, and a consent to a 
référence so given eannot be sald to hâve been made under duress. 

7. Same— FORM of Taking Testimony. 

Under the Code of Alaska, an order of référence need not requlre that 
the wltnesses who testify before the référée shall read over and subscribe 
their testimony. 

8. Same— Waivee of Objection. 

An objection to the form In which testimony Is taken before a référée 
or eommissloner is walved unless the testimony is objected to when of- 
fered In évidence. . , 

9. Same— Extension of Time— Time for Makino Application. 

If an order of référence to take the testimony In a cause does not gIve a 
party suflicient time, he should apply for an extension before the time 
glven has expired ; and where no such application is made it Is not error 
for the court to refuse to reçoive further testimony offered on the hearing. 

Eoss, Circuit Judge, dîssenting. 

Appeal from the District Court of the United States for the Third 
Division of the District of Alaska. ,.',-; 

The Chlttyna Exploration Company, a corporation, the predecessor in In- 
terest of the appellant, the Copper Rîver îlining Company, brought a suit 
against the appellees to deplare a trust, and to enforce a conveyance of cer- 
tain mining daims, and to obtain an in.^unction and the appointment of a 
receiver. The property jln controversy, is situated about 180 ! miles from 
Valdex, Alaska, and çopsistg of 12 mining claims, knowh as the "Bonanza 
Mines," located between July 4 and Angust 26, 1900, and (çiU rpcorded on 
October 5, 1900. The complainte In substance, alleged that the appellees 
Warner, E. A. Gates, Kain, Smith, McCle,llan, Fftch, Amy, Sweènéy, Hamlin, 
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H. T. Gates, Abercromble, Birch, and Mlllard were partners under the name of 
the MeClellan Prospecting Party; that the Chittyna Exploration Company 
purchased from MeClellan, Mlllard, Fitch, Warner, H. T. Gates, and E. A. 
Gates the Nicolai mines, the considération being 300 shares of the capital 
stock of that corporation ; that B. F. Mlllard and G. M. Perine, acting for the 
Chittyna Exploration Company, made an agreèment with MeClellan, whereby 
the latter was to superintend work for said corporation in the year 1900, and 
prospect and locate clalms and engage men to prospect and loeate claimS for 
it, for the sum of $125 per month, and the corporation agreed to purchase 
from MeClellan supplies, tools, etc., belonging to him for $354.76, and five 
horses for the sum of .$200 each; that this contract was ratified by a meet- 
ing of the board of direetors of said corporation on Mareh 23, 1900; that 
MeClellan entered into the performance of the contract, hired men, procured 
provisions, tools, etc., and the said corporation paid for provisions and horses 
procured by him $14,074.77, and for assessment work and for exploring and 
prospecting and recording certlfleatés of location in ail $14,429.53 ; that dur- 
ing the year 1900 MeClellan hired Warner, Kaln, Smith, E. A. Gates, inf ormed 
them of his agreèment with said corporation, and they, in considération of 
their wages, engaged to prospect and locate mines in Alaska on its behalf ; 
that MeClellan provided the men with tools, supplies, stores, etc., belonging 
to said corporation, and they did prospect and explore for said corporation, 
and while In its employment they discovered the 12 mines in question; that 
the locations thereon were made by the locators with and by means of money, 
tools, supplies, etc., furnished by the said corporation, and for its use and 
beneflt; that George M. Perine and Clinton L. Walker were at the mines, 
and MeClellan admitted to them that the mines belonged to the said corpora- 
tion, and were located for its use and benefit; that MeClellan, Kain, Smith, 
E. A. Gates, and Warner conspired with Fitch, Amy, Sweeney, Hamlin, and 
H. T. Gates to cheat and defraud the said corporation eut of said mines; 
that ail of said parties are copartners under the name of the MeClellan 
Prospecting Party ; that they conveyed to W. R. Abercromble an uhdivlded 
one-eleventh of said mine ; that said Abercromble had knowledge of the facts 
above alleged; that MeClellan transferred one-half of his Interest to B. F. 
Millard, and that said Mlllard had f ull knowledge of said facts aboyé alleged ; 
that prier to January, 1901, Kaln sold and asslgned to Stephen Birch three- 
tenths of his interest, and J. E. Hamlin about the same time sold and as- 
signed to Birch ail or a portion of his pretended interest, but prior thereto 
Birch had full knowledge of ail the foregoing facts; that in the latter part 
of 1901 or the first part of 1902 MeClellan, Fitch, Kain, Smith, E. A. Gates, 
Amy, Sweeney, Warner, Hamlin, H. T. Gates, and Birch agreed to sell to 
William De L. Benedict their pretended undivided ten-elevenths for the sum 
of $1,000,000 ; that Benedict had full knowledge of ail the facts abore alleged ; 
that Benedict made a pretended sale or assignment to the Alaska Copper 
Company, and the latter took with full knowledge of the facts above alleged ; 
that MeClellan, Fitch, Kaln, Smith, B. A. Gates, Amy, Sweeney, Warner, 
Hamlin, H. T. Gates, and Birch gave deeds in escrow of the said mines, and 
also executed an assignment of their pretended interest ; that in March, 1902, 
the said corporation sent two men to Alaska to take possession of the Bonanza 
mines, but they were prevented from going on the property by threats ; that 
the appellees are extracting valuable ore from the said mines ; that ail the 
appellees hâve actual and construetive knowledge, and hâve conspired to cheat 
and defraud the said corporation ; that said mines are worth ,$2,000,000, and 
that the Alaska Copper Company Is now working the same. The complaint 
was filed on August 11, 1902. On October 8, 1902, the appellees Fitch, Smith, 
E. A. Gates, Amy, Kain, Sweeney, Warner, Birch, the Alaska Copper Company, 
and the MeClellan Prospecting Company flled their answer to the bill. On Jan- 
uary 30, 1903, the appellees MeClellan, H. T. Gates, and Benedict flled their 
answer. The two answers are Identical, except that certain matters in the 
first answer, which were denied on information and belief, were in the sec- 
ond answer denied by MeClellan upon his own knowledge. The answers 
denied that Abercromble and Mlllard were ever members of the MeClellan 
Prospecting Pàrty. They alleged that Warner, B. A. Gates, Kain, Smith, 
MeClellan, Fitch. Amy, Sweeney, Hamlin, and H. T. Gates in the month of 
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October, 1899, entered Into an agreement to prospect and acqulre mining 
property in Alaska for a period of two years from date, and did, mider sald 
agreement, In thé year 1900, acquiré mining properties In Alaska, ineluding 
the 12 clâlms iii controversy ; that on October 8, 1900, tliey entered into a 
written agreement to the same effect as their verbal agreement; that on 
the same day they madë an agreement with Abercrombie, givlng him an equal 
share in the venture; that on March 23, 1901, Hamiln sold his Interest to 
Birch, reseryihg a 3/44 Interest in the property àlready discovered. They 
admitted that McClellan entered into the employment of the Chittyna Ex- 
ploration Company as superintendent of the assessment work on the Nicolai 
mines, but denied that he ever agreed to prospect or locate mines for it, or 
to hire men to do so. They denied that any of the mines located by the ap- 
pelles were located for or belonged to said corporation, and alleged that at 
the time when the said corporation employed MçClellan It had full knowledge 
of the McClellan Party, aùd knew that said party would prospect and acquire 
mining claims during thé year 1900 for its own benefit, and understood that 
McClellan's contract was not to interfère with the McClellan Party ; that 
during the sumpier ôf 1900, McClellan, acting for the said corporation, being 
short of supplies, and horsés, obtalned fçom the McClellan Party the use of 
horses and a large amount of suppliés, and agreed to return the provisions 
later In the season, or to pay the reasonable value of the same ; that he did 
return the provisions, and, paid for the use of the horses. They admitted 
that McClellan employed men to vrork on the Nicolai mines, and that he was 
paid a salary and the proper expenses and wages of bis men. They denied 
that McClellan, In the year 1900, employed either Warner or Smith, and they 
admitted that hé employed E. À. Gates and Kain, but they denied that the 
latter had any khowledgé of the terms of McClellan's contract with the said 
corporation, or ' ever proSpected ' or agreed to prospect for it. They alleged 
that Kain and'E. A. Gateè neyer did any prospecting or locating for them- 
selves or for any one else whilé they were so employed. They denied that 
the 12 Bonanzà daims were discovered or located by McClellan, E. A. Gates, 
or Kain, but alleged that they were discovered and located by Smith and 
Warner for the McClellan Papty, while subsisting on their own supplies. 
They' denied that McClellan admitted that the mines in controversy belonged 
to the said corpol'ation. ,, They denied the allégations of conspiracy and fraud. 
They admitted the conveyances to Abercrombie and to Millard, and the agree- 
ment with Ëehedict, but denied that they had knowledge of the facts alleged 
in the bill, or t^iàt they khew of or participated in any fraud. They admit- 
ted the transfe^ of said mines to the Alaska Oopper Company, and alleged 
that the said Company did the assessment work theréon for the year 1901. 
For an affirmative défense the answers alleged that the mines were discov- 
ered by Smith and Warner, and were duly located by them pursuant to the 
prospecting agreement madé by the members ôf the McClellan Party in Oc- 
tober, 1899, for and on bèhalf of said McClellan Party, and alleged continu- 
ance of possession thereof subject to the rights of the Alaska Copper Com- 
pany, and that nbne of the appellees ever had any knowledge of any clalm 
against their title until the commencement of the présent suit. On February 
2, 1903, the Chittyna Exploration Company replled to both answers. On 
February 9, 1903, B. F. Millard flled his answer to the bill. He prayed that 
he be adjudged to be entitled to the interest In the Bonanza group as al- 
leged and admitted in the separato answer of McClellan. Millard was not 
served with the summons and complaint for the reason that the marshal was 
instructed by the complaihaht's attorney not to serve him, on the reason 
that Millard would accept çervlce àt any time when requested to do so. It 
appears from the record, and is not disputed, that Millard was in Alaska 
at the time of the commencement of the suit, ftnd that he paid the marshal 
for serving the other défendants. The case was noticed for trial for the 
February term, and on February 6, 1903, the complainant moved to continue 
the case. On the merlts of the motion affldâvits were submitted on behàlf 
of both the Chittyna Exploration Company and the appellees. Oh February 
9th the motion for continuance was denied. On February 13th the Chittyna 
Exploration Company moved to vacate the order which had been made deny- 
ing the continuance, ànd moved again for a postponement of the trial. Affl- 
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flavlts for and against this motion were flled. On February I4th, af ter argu- 
ment of counsel and considération of the afiSdavits, the motion was denled. 
On February 16, 1903, ail the parties to the suit stipulated to refer the cause 
to a référée "to take testimony and report the same to the above-entitled court 
under the order of said court, with such restrictions and limitations as tlie 
court in said order may direct." On the same day the court, in pursuauce 
of the stipulation, made an order referring the cause to Richard H. Geohegan 
to take testimony. The order recites : "And in order that ail parties hereto 
may hâve opportunity to introduce ail their évidence, the parties hereto may 
take further testimony only under the following limitations." The order 
proceeded to prescribe that the complaliiant in the Mil was given until May 
Ist to take dépositions without the District of Alaska. The appellees were 
given the month of May and the complainant from May 31st until July llth 
to take dépositions" in rebuttal. AU testimony was to be filed with the clerk 
of the court on or before September 2, 1903, in accordance with the order. 
Dépositions were taken at Valdez, Alaska, Minneapolls, San Francisco, New 
York, and in the Philippine Islands. On November 2, 1903, the Copper River 
Mining Company, the appellant, having acquired the interest of the Chittyna 
Exploration Corqpany, was substituted as complainant in the place of that 
Company. On November 3, 1903, the appellant moved for permission to intro- 
duce further testimony. AfBdavits were filed for and against the motion. 
After argument of counsel, the court denied the motion. The case was there- 
upon heard on Its merits, and It was adiudged that the appellant had no in- 
terest in the mines In controversy, and its blU was dismissed. Ou November 
30, 1903, the appellant moved for a new trial, basing its application on the 
grounds whlch it had urged as reasons for continuance. Opposing affldavits 
were filed, and on December Ist the motion was overruled. 

W. B. Heyburn, Andrew F. Burleigh, and Volney T. Hoggatt, 
for appellant. 

R. T. Harding and George C. Sargent, for appellees. 

Frank D, Arthur and John A. Carson, for ail appellees except 
MiUard. ' ■' 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit, Judge, after stating the case as above, de- 
livered the opinion of the court. 

The appellees moved to dismiss the appeal on several grounds, 
the first of which is that the assignment of errer and the pétition 
for appeal had not been filed in the court below before the same 
were presented to a judge of this court for the allowance of the 
appeal. It is true that rule 11 of this court (31 C. C. A. cxlvi, 90 
Fed. cxlvi) requires that the plaintifï in error or the appellant shall 
file with the court below his pétition and assignment of error, and 
that no writ of error or appeal shall be allowed until such assign- 
ments of error hâve been filed. But we think the rule may be said 
to be sufficiently complied with when the order of allowance, to- 
gether with the pétition and the assignments of error, are filed 
in the court below. They were ail filed in this case on the same 
date, and that is the date upon which it may be said that the order 
of allowance took effect. 

The second ground of the motion is that the appeal could only be 

allowed by the judge of the trial court, and that a judge of this 

court was without jurisdiction to make such an order. The Code 

of Alaska (31 Stat. 414, c. 51) provides that this court shall hâve 

138 F.— 22 
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jurisdiction to review by writ of èrror or appeal the final judgments 
and orders of the court below, and it further provides: ; 

"That ail provisions of law now In force rogulating the procédure and 
practice in cases brought by appeal or writ of error to the Suprême Court of 
the United States or to the United States Circuit Court of Appeals for the 
Ninth Circuit, except in so far as the gatiie may be inconsistent with any pro- 
vision of this act, shall regulate the procédure and practice in cases brought 
to the courts respectively from the District Court for the District of Alaska." 

In Brown v. McConnell, 124 U. S. 489, 8 Sup. Ct. 559, 31 L. Ed. 
495, the court said : 

"As appeals from territorial courts are to be talten in the same manner 
and under the same régulations as from the Circuit Courts (Rev. St. § 703 
[U. S. Comp. St. 1901, p. 572]), it follows that citations on such appeals may 
be slgned by a judge or justice of the territorial court or by a justice of this 
court." 

We find nothing in the provisions of the Alaskan Code which is 
inconsistent with the application of the rule so announced to the 
présent case. In Re McKenzie, 180 U. S. 536, 21 Sup. Ct. 468, 45 
L. Ed. 657, the Suprême Court recognized the jurisdiction of this 
court to allovi' an appeal in a case where the judge of the District 
Court of Alaska had refused its allowance, and thereby must hâve 
affirmed the doctrine of Brovim v. McConnell, and held it applicable 
to appeals from Alaska. It may be added that the order of allow- 
ance of the présent appeal was made upon information that Judge 
Wickersham was at that time not within the District of Alaska. 
It is now asserted by the appellees that such was not the case, and 
that Judge Wickersham was in Alaska at that date, and remained 
there until some time in September, when he left for the Eastern 
States. The fact of the matter isnot presented to the court except 
by thèse diverse statements of counsel, but, whatever may hâve 
been the fact, we think that a member of this court had the power 
to make the order allowing the appeal. 

The third ground of the motion is that the appeal does not bring , 
up any question of reab controversy now existing between the 
parties. It appears from the transcripts filed in support of the mo- 
tion that at the time when the decree was rendered in the présent 
case there were pending iti the court below two other suits, insti- 
tuted after the présent suit was begun, by the appellant herein as 
complainant against the Alaska Copper Company as défendant, in 
which suits the appellant sought substantially the same relief as 
against the Alaska Copper Company that was sought to be obtaihed 
in the présent suit. The other appellees were not made parties 
défendant in those two suits. It further appears that after the 
final decree was entered in the présent case decrees were entered in 
the two subséquent suits dismissing the respective bills of com- 
plaint. No testimony whatever was taken in those suits. They 
came on to be heard upon a motion of the Alaska Copper Cornpany 
for a judgment on the pléadihgs on account of the default of the 
appellant in failing to plead to the supplemental answer of that 
Company. The appellant, by its counsel, announced in ôpen court 
that it did not désire to plead to the supplemental answer. The 
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défendant offered in évidence the judgment roU in the présent suit. 
The decree in each case recited "that ail the issues * * * hâve 
been determined and decided by this court in that certain other 
cause" (referrir(g to the présent suit), and it was ordered that the 
suits be dismissed. It is contended that by virtue of such decrees 
dismissing the appellant's bills in the two subséquent causes, which 
decrees were rendered after the entry of the final decree in the 
présent case, two valid decrees unappealed from remain of record, 
substantially adjudicating in favor of the Alaska Copper Company 
and against the appellant the whole question of the right and title of 
the appellant to the mines in controversy in this suit. We do not 
so regard the records in the three cases. The présent suit was the 
one, and the only one, in which the rights of the parties were tried 
and determined. The decrees in the two subséquent suits were 
entered as mère matters of form, and were rendered solely by reason 
of, and depended upon, the adjudication made in the présent case. 
This is the suit in which the rights of the parties litigant were de- 
termined, and, if the decree in this case were reversed, nothing 
would remain upon which the decrees in the other suits could stand 
as a final adjudication of the rights involved. The motion to dis- 
miss is denied. 

It is assigned as error that the trial court denied the appellant's 
motion for a continuance of the cause. A continuance is not a mat- 
ter of right, but it rests in the sound judicial discrétion of the trial 
court, whose ruling thereon is not subject to review in an appellate 
court unless there has been abuse of discrétion. Drexell v. True, 
74 Fed. 12, 20 C. C. A. 265; Deitz v. Lymer, 61 Fed. 792, 10 C. C. A. 
71. The ground of the motion for continuance in this case was the 
absence of some of the appellant's witnesses and the absence of two 
of its associate counsel. The motion for a continviance was made 
on February 6, 1903. The suit had been commenced on Augu-st 11, 
1902. Service of process had been made on September 8, 1902, 
on ail the appellees residing in the District of Alaska. They an- 
swered on October 8th. Ail the other défendants in the suit ex- 
cept Abercrombie answered on January 30, 1903. The motion for 
a continuance was accompanied by the affidavit of George M. Per- 
ine. It was made by him on August 2, 1902, nine days before the 
suit was commenced. It stated no ground for a continuance. It 
merely set forth substantially the facts alleged in the bill. The 
motion, however, speciiied as grounds of continuance that the de- 
fendants McClellan, Hamlin, H. T. Gates, and Benedict had not 
been served with process, but had voluntarily answered on January 
30, 1903, and that their answer was filed without notice to the ap- 
pellant that the same would be filed, or that the said défendants 
would submit themselves to the jurisdiction of the court without 
service; that said answer cannot reasonably be replied to without 
first submitting the same to the officers of the appellant in San 
Francisco; that two of the principal attorneys of the appellant, 
Hon. W. B. Heyb.urn and E. L,. Campbell, were in Idaho and San 
Francisco,, respectively, and could not be brought to participate 
in the trial if had at that term of the court, and that said attorneys 
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did not know tHat McClelIan, Hamlin, H. T. Gates, and Benedict 
had voluntarily ahswered; that their voluntary appearance had 
taken the app^eUant by surprise, and had foiind it unprepared for 
trial ; that majiy of the appellant's material witriesses were without 
the District of Alaska, and the appellarit cdùld not safely go to 
trial in the absence of George M. Perine, a material witness. There 
waS rio affidàvit of the trqth of those facts so set fçrth in the motion. 
In opposition to,^ the inotion for à continuance the appellees filed 
the affidavit of oiie^ John F. Rice; who deposed that Major Aber- 
crombie was the ortly appellee who had not answered; that the 
affiant had been chîef clerk under Abercrombie in the construction 
of a military road from Valdez into the interior for thrée years pre- 
ceding December, 1901, and that in that month Abercrombie was 
by the War Department transferred to Vancouver, Wash. ; that 
he hàd^not siiice returned to Alaska; and that ail thèse facts were 
common knowledge known to ail the résidents of Valdez, Alaska. 
They filed also the affidavit of Stephen Birch, gênerai manager of 
the Alaska Copper Company, who stated that, acti'ng upon ad vice 
of counsel, that company, after the commencement of the suit, had 
taken dépositions of its principal witnesses in New York City, at 
Seattle, at San Francisco, and at Florence, Ariz., and had secured 
the Personal attendance Cif .witnesses, had bfought McClelIan frOm 
Princeton, Minn., Smith from Phœnix, Ariz., Kain from Portland, 
Or., Warner from Seattle, Wash., Fitch from San José, Cal., and 
Amy from Stockton,'Càl., and had procured the personal attend- 
ance of its gênerai counsel, Frank D. Arthur, from New York, and 
its counsel W. H. Gorham from Seattle, and that in making thèse 
préparations for trial, it had expended over $9,000. The appellees 
filed aiso the affidavit of Fred M. Brown, their local attorney at 
Valdez, who stated that Millard, the vice président of the appellant, 
was in- Valdez during the summer and fall of 1902, and had left 
for the States about December 7, 1902; that the affiant had, on or 
about the Ist of December, personally notified Mr. Hubbard, one 
of appellant's attorneys at Valdez, that the appellees would insist 
upon trial of the suit at that term ; that Mr. Hubbard had tpld him 
that he had notified Mr. Campbell that the appellees would insist 
on thé trial at the first term of the court ; that at différent' times 
during December, 1903, and January, 1903, Mr. Hubbard had noti- 
fied affiant that he had donc ail he could to notify the appellant and 
its officèrs and attorneys that the appellees would insist upon a trial 
as aforesaid ; and that the appellees were going to large expense in 
bringing their witnesses and attorneys to Valdez. The appellant 
filed the Counter affidavit of its attorney O. P. Hubbard, in which 
he stated that he was not familiar with the records atld files of the 
appellant, the same being kept at its head office in San Francisco; 
that he believed that the appellant had reteipts and vouchers and 
other instruments' in writing to prove the allégations of the com- 
plaint; that Perine was a necessary and a material witness, whosé 
Personal attendance could not be secured at that term of the court ; 
that Millard was a necessary witness, and had- gone out of the Dis- 
trict of Alaska. The affidavit made no showing of the testimony 
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that was expected of Millard further tha'n that he had had conver- 
sations with some of the appellees. On Kebruary 9, 1903, the court 
denied the motion. We find iri the record' no sufficient ground for 
saying that in so doing the court abused judicial discrétion. The 
affidavits in support of the motion for continuance failed to show 
diligence in procuring the attendance of the appellant's witnesses, 
nor was the absence of appellant's counsel, under the circumstances, 
necessarily a ground for a continuance. The appellant was repre- 
sented by three of its attorneys at Valdez. Mr. Campbell had, 
according to the showing, been notified at San Francisco in Decem- 
ber that the appellees would insist upon trial at the first term of the 
court. He had the opportunity to telegraph to Mr. Heyburn, in 
Idaho, at the time when he received his notice. On Kebruary 13, 
1903, the appellant made a second motion for a continuance. The 
motion was supported by the affidavit ;of Volney T. Hoggatt, to 
which exhibits were attached, consisting of affidavits and copies of 
afïidavits from others. One of the affidavits was that of a physician 
in Santa Clara, Cal., stating that Perine was a patient under his 
charge, "sufïering from heart trouble, with constitutional disturb- 
ances," and that it would seriously impair his health and endanger 
his life to travel to Alaska at that time; but that, if Perine would 
follow his physician's treatment, and refrain from undue and un- 
usual excitement, he might be cured of his illness in four or five 
months. Another affidavit was that of E. L. Campbell, who admit- 
ted that in November he had received notice that the appellees were 
taking dépositions of their witnesses in Arizona, California, Wash- 
ington, Oregon, and Minnesota; that it would be impossible for 
him (Campbell) to attend the trial on account of his professional 
business in France, England, and Mexico; "that the witnesses, by 
whom plaintifE will be able to establish the facts stated in its com- 
plaint, are widely scattered, and great difficulty has been experi- 
enced in locating such witnesses ; that the plaintiff had used the ut- 
most diligence during the months of December and January to ob- 
tain knowledge of the présent résidence of such witnesses, and has 
been unable to procure the dépositions or attendance of some of said 
witnesses up to the présent time." Another affidavit was that of 
Hon. W. H. Heyburn, in which he stated that it would be impossi- 
ble for him to attend upon the trial during February or March, 
1903, for the reason that on March 4th he was compelled to be in 
Washington as United States Senator from Idaho, and that in Feb- 
ruary he would be compelled to attend a term of this court in San 
Francisco. The appellant filed also the affidavit of James Mc- 
Carthy, one of its stockholders. He deposed that he had spent 
Christmas in San Francisco with Perine, and that Perine had told 
him that the cause would probably be tried in February or March, 
1903, and had asked him to ascertain the whereabouts of certain 
witnesses. The appellees filed counter affidavits, several of which 
it is not necessary now to review. One was that of George C. 
Sargent, an attorney of San Francisco, who stated that on January 
23, 1903, he had called at Perine's office in San Francisco, and was 
informée! that Perine was engaged in his private office; that two 
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days later hé had conversed oyer the téléphone with Perine on busi- 
ness. There were other affidavits tending to show that Perine 
was well on January 26th and 27th,'and was traveling from place 
to place, in Southern California on business. Upon the second ap- 
plication for a continuance, as upon the first, there was absence of 
showing of diligence, and we are unable to discover that there was 
abuse of discrétion in the action of the court in denying the motion. 

But if, indeed, the appellant was placed at a disadvantage on 
account of surprise, and the absence of its material witnesses, its 
rights, we think, were fully conserved by the order of the court 
made on the stipulation of the parties to refer the cause to a référée 
to take the testimony. The stipulation was that the cause be re- 
ferred to a référée to take testimony and report the same to the 
court under an order of the court, "with such restrictions and 
limitations: as the court in said order may direct." The court, on 
February 16, 1903, made an order requiring that the testimony be 
taken and filed on or before September 2, 1903. A large amount of 
testimony was taken, and it is ernbodied in the very voluminous 
record which is before us, Testimony was taken before the référée 
at Valdez beginning on February 19, 1903, and continuing until 
March 11, 1903. Dépositions were taken in San Francisco, in Min- 
neapolis, in New York^ and in the Philippine Islands. On Octo- 
ber 13, 1903, the appellees moved the court to fix a date for the iînal 
hearing. The appellant then applied to the court for leave to intro- 
duce further testimony. . The court required that the application 
be submitted in writing, which was donc. In support of the appli- 
cation the appellant filed the affidavit of Volney T. Hoggatt, and 
the appellees filed affidavits in opposition thereto. The case was 
then called for argument. The appellant declared that it had not 
closed its testimony; that it did not rest its case. The appellees 
claimed that the appellant had rested its case upon the testimony 
taken under the stipulation and the order of the court, and that the 
taking of its testimony had closed on July 11, 1903, under that order. 
The court ruled in accordance with the appellees' contention, and 
denied the application of the appellant to introduce additional oral 
testimony, and proceeded with the final hearing. 

It is assigned as error that the court compelled the appellant to 
stipulate to take dépositions on open commissions, and it is contend- 
ed that the stipulation was nOt voluntary, but was made under 
duress. This contention is not sustained by the record. The bill 
of exceptions shows that, after the motion for a continuance had 
been overruled, the court stated that, unless the appellant agreed 
to a référence, the case would be set down for immédiate trial, and 
that the appellant was given two days in which to consider which 
course it would pursue, It chose to agrée to the order of référence. 
There was no duress in this. Having f ailed to satisfy the court 
with the merit of its motion for a continuance, it was permitted 
to exercise its option between proceeding to trial at that term or 
consenting to take the testimony as suggested by the court. It 
exercised its own free choice in the matter. Having taken the bene- 
fit of the order of the court and submitted its testimony thereun- 
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der, it is in no attitude to assert that the court erred in the premises. 

It is urged that the order of référence was illégal, for the reason 
that it did not require that the witnesses who were produced before 
the référée should read over and subscribe their testimony. There 
is no provision in the Alaska Code requiring that witnesses who 
are examined before a référée on such an order shall sign their testi- 
mony. Carter's Code of Alaska, p. 293, § 734, and the statutes of 
Oregon in force in Alaska before the Code, expressly permitted such 
an order of référence (section 827, B & C. Comp. Or.)- But if there 
was error of the court in omitting to insert in the order a require- 
ment of that nature, the appellant should thereafter hâve object- 
ed to the introduction of the évidence. As it was, the appellant, 
although it objected to the form of the order, took its testimony 
thereunder, and, so far as the record shows, made no further objec- 
tion on the ground of the alleged defect of the order. If insufficient 
time to take ail the évidence was allowed by the order of the court, 
it was the duty of the appellant to move for further time before the 
expiration of the time fixed in the order. It made no such applica- 
tion until more than two months after the expiration of the time. 

It is assigned as error that the court, upon the évidence in the 
case, found in favor of the appellees on the merits of the controversy, 
and dismissèd the bill. After a carefui considération of the évidence 
which is before us, and which we find it unnecessary to review at 
length, we think that the conclusion which was reached by the trial 
court as sustained by the very decided weight of the testimony. 

The decree of the District Court is affirmed. 

ROSS, Circuit Judge (dissenting). I am unable to agrée to the 
judgment in this case. It appears from the record that the court 
below refused to hear the testimony of certain witnesses produced 
by the complainant on the trial, for the reason that the time fixed 
by the court for the taking of the évidence in the case in its order 
of référence had expired. That order of référence, it appears from 
the record, was based upon a so-called stipulation of the parties, 
which, in my judgment, cannot be properly regarded as a vohmtary 
one. It appears that the cause only came to issue on the 9th day 
of February, 1903. It involved controverted questions of fact up- 
on which, as the record shows, a large amount of testimony was 
taken ; the record comprising eight large volumes of printed matter. 
It seems to me that each party to such a suit is legally entitled to a 
reasonable time after issue joined within which to prépare for trial. 
Yet the record contains this bill of exceptions : 

"On February 14, 1903 [only flve days after the case had corne to issue], 
this cause comlng on for hearing after application [for] contlnuance had bcen 
overruled, over objections and exceptions of plaintlffi the court announeed 
In open court that the case wbuld be referred for the purpose of taking the 
testimony, and attorneys for plaintlffi objected to such référence; whereupon 
the court stated that, if plaintlfC did not agrée to such référence, that the 
case would be set down for immédiate trial ; and the hearing was then con- 
tinued till the leth of February, at 10 o'clock a. m., at which time the attor- 
neys for plaintifC slgned an agreement to refer the case, for the reason they 
were compellèd so to do or at once go ta trial. The above and foregoing bill 



344 138 FEPERAL REPORTER. 

of exceptions la allowed the 16th day of February, 1903. James Wlckersham, 
District Judge." 

It was upon that so-called stipulation that the order of référence 
was based, which was held by the court below to preclude the com- 
plainant from introducing testimony of witnesses that it produced 
in court at the time of trial. I am unable to regard the so-called 
stipulation as a voluntary one, or to give my sanction to such 
proceedings. I therefore respectfuUy dissent from the judgment 
given hère, 



GRAT V. GRAND FORKS MERCANTILE CO. et al, 

(Circuit Court of Appëals, Elghth Circuit May 9, 1905.) 

No. 2i032. 

1. Bankbuptcy— Appeal feom Allowance of Claims— Parties— Trustée. 

Ou an appeal by a trustée la bankruptcy from a judgment of the bank- 
rupt court allowing claims for expenses and costs of administration, tlie 
question whether the judgment shall stand or be revefsed is of such direct 
Interest to those whose claims are sustained by it that no détermination 
thereof can be had without afiCording them an opportunity to be heard 
in défense of the judgment. On such an appeal the trustée represents the 
gênerai creditors of the^tate, and not thpfee the allowance of whose claims 
is challenged by hlm. , 

2. Same— Alias Citation. 

Wliere an appeal to whIch necessary parties are omitted Is seasonably 
docketed, but no application for the Issuance of an alias citation to them 
is made beîore the expiration of the flrst term at which the case can be 
heard, the appeal becomes inoperative, in so far as It challenges rights of 
the omitted parties. 

3. SAME— AMOUNÏ in CONTiSOVEIlST. 

Bankr. Act July 1, 1898, c. 541, par. 25a, 30 Stat. 553 [TJ. S. Comp. St. 
1901, p. 3432], déclares that appeals as in equity cases may be taken in 
bankruptcy proceedings from the courts of bankruptcy to the Circuit Court 
of Appeals from a judgment "allowing or rejecting a debt or claim of 
five hundred dollars or over.|' ■ Held, that the restriction plainly has référ- 
ence to the amount, not of the original clalm, but of the allowance or 
rejection, and therefore to the amount which wljl be put in controversy 
by the appeal. 

Appeal from the District Court of the United States for the Dis- 
trict of North Dakota. 

The appellant Is the trustée, and the appellees are creditors, of the es- 
tate of one O. H. Johnson, who wàs adjudged a bankrupt on bis voluntary 
pétition. In bis final report and account the trustée claïmed crédit for three 
items of $56.80, $9.75, and $2.50, paid to C. J. Murphy, C, E. McNamara, and 
Alice Blair, respectively, for légal and sténographie services rendered at the 
Instance of the trustée lu connection with objections made by hlm to the 
bankrupt's application for a discharge. In his final report and account the 
trustée also reported that, among others, there were Vunpald bills against 
said estate" as follows: Alice Blalr, reportlng testinioBy in connection with 
the hearing upon the bankrupt's application for a diseharge, $5. John Lynch, 
clerk of court, fées connected with that hearing, $15; W. J. CarroU, sherifC, 
expenses Incurred In ■ an ^attachment of the goods ofthe bankrupt prier to 
the filing of the pétition in bankruptcy, $143.40; George F. Porter, services 
as attorney for the trustée, $500 ; A. W. Gray, the trustée, expenses incurred 
and spécial services rendered in the administration of the estate, $272.22. 
The appellees, as gênerai creditors, objected to the claim of the trustée'» 
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attorney, Porter, as excessive, and to the trustee's clalm for spécial services 
as wlthout foundation In fact and wlthout authority in law. Other creditors, 
not parties to this appeal, objected to the Items shown to hâve been paid 
to Murphy, McNamara, and Blair, and to the unpaid daims of Blair and 
Lynch, as not proper charges against the estate, and to the unpaid daim 
of Carroll as excessive, and not a preferred claim. Upon the hearing had 
upon thèse objections the référée made an order approving the payments made 
to Murphy, McNamara, and Blair, directing the payment of the unpaid daims 
of Blair, Lynch, and Carroll, allowlng $75 for Porter's services and disallow- 
ing the balance of his daim, and allowlng $122.22 to the trustée for traveling 
and other expansés incurred by him and disallowing his daim for spécial 
services amounting to $150. The trustée. Porter, and some of the creditors 
exeepted to the order of the référée, and upon their pétition the référée cer- 
tifled to the District Court the questions presented in respect of each of thèse 
clalms, together with the évidence and his flndings and order. In the Dis- 
trict Court a decree was entered sustaining the action of the référée, and to 
obtain a reversai of that decree the présent appeal was taken by the trustée 
within 10 days thereafter. The assignments of error challenge the allow- 
ance of the claims of Murphy, McNamara, Blair, Lynch, and Carroll, afld the 
partial disallowance of the daims of Porter and the trustée. The appellant 
asks that the decree of reversai include a direction that Murphy, McNamara, 
and Blair be required to return to the trustée the moneys paid to them 
upon their clalms. Porter did not appeal, but he procured the allowance of 
the trustee's appeal, and bas participated In Its prosecutlon. No citation or 
other notice of the appeal was issued or given to Murphy, McNamara, Blair, 
Lynch, or Carroll, and no appearance on behalf of any of them bas been en- 
tered in thIs court 

Sydney Andersen (George F. Porter, on the brief), for appellant. 
Daniel B. Holt (John D. Benton and Verner R. Lovell, on the 
brief), for appellees. 

Before SANBORN, VAN DEVANTER. and HOOK, Circuit 
Judges. 

VAN DEVANTER, Circuit Judge, after stating the case as 
above, delivered the opinion of the court. 

The principle that a court cannot directiy adjudicate the rights 
of a person who is not before it is fundamental (Gregory v. Stetson, 
133 U. S. 579, 10 Sup. Ct. 422, 33 L. Ed. 792), and is as appHcable to 
courts exercising appellate jurisdiction as to those whose jurisdic- 
tion is original (Terry v. Abraham, 93 U. S. 38, 23 L. Ed. 794; 
Davis V. Mercantile Co., 152 U. S. 590, 14 Sup. Ct. 693, 38 L. Ed. 
563 ; Dodson v. Fletcher, 24 C. C. A. 69, 78 Fed. 214 ; American 
Loan & Trust Co. v. Clark, 27 C. C. A. 522, 83 Fed. 230 ; Grand 
Island & W. C. R. Co. v. Sweeney, 43 C. C. A. 255, 103 Fed. 342 ; 
Marshall, Field & Co. v. Wolf Bro. Dry Goods Co., 57 C. C. A. 326, 
120 Fed. 815). But one may be before a court so as to enable it to 
adjudicate his rights, and yet not be an acti:al party to the proceed- 
ing; as when he is represented by a receiver or trustée who is an 
actual party, and whose duty it is to protect his interests. He is 
then what is termed a quasi party, and is bound by the judgment or 
■decree, unless there be fraud or collusion between his représentative 
and the adverse party. Kerrison, Assignée, v. Stewart, 93 U. S. 155, 
23 L. Ed. 843 ; Atlantic Trust Co. v. Dana, 62 C. C. A. 657, 670, 128 
Fed. 209, 222; Chatfield v. O'Dwyer, 42 C. C. A. 30, 101 Fed. 797; 
In re Utt, 45 C. C. A. 32, 105 Fed. 754 ; Foreman v. Burleigh, 48 C. 
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C. A. 376, 109 Fed. 313; In re Lewensohn, 57 C. C. A. 600, 121 Fed. 
538. By the dectee çhallenged by this appeal it was adjudged that 
the claims of Murphy, McNamara, Blair, and Lynch represent le- 
gitimate expansés and costs of administration; that the claim of 
Carroll, while not of this character, is yet a lawful one, and entitled 
to priority ; and that each of thèse claims is properly payable out 
of the bankrupt's estate. The question whether the decree shall 
stand or be reversed is obviously of direct interest to the claim- 
ants whose claims are sustained by it, and because of this interest 
the question çannot be determined without afïording thèse claim- 
ants an opportunity to be heard in défense of the decree. That 
this is so is made plain in Terry v. Abraham, supra, where the court, 
while doubting the existence of any good reason for the decree chal- 
lenged by the appeal in that case, said : 

"But there may hâve been a good reason for It ; and, If the creditors who 
shared In the distribution were hère as parties, they mîght be able to sus- 
tain the action of the court below. At ail events, as no order on the subject 
eould now be made without disturbing their rights under the decree, and as 
appellant bas not thought proper to bring them hère, the decree cannot be 
changed on that subject." 

The only parties respondent to this appeal are two gênerai credit- 
ors. The citation is directed to them only. The reason for their 
présence lies in the fact that it was upon their objections that the 
clàitiis of Porter and the trustée were partially disallowed. Murphy, 
McNamara, Blàir, Lynch, and Carroll are not before this court as 
actual parties, and are not represented by any one who is an actual 
party. The trustée is not their représentative. He is seeking to 
strike down the allowance of their claims, and in this is the représen- 
tative of the gênerai creditors of the estate. Chatfield v. O'Dwyer, 
supra. Of course he cannot represent or speak for both sides to the 
controversy. In this situation no change can be made in the decree 
that will disturb the rights of Murphy, McNamara, Blair, Lynch, or 
Carrol thereunder. 

As the appeal was seasonably taken, and was seasonably docketed 
hère, it would hâve been within the power of this court to direct the 
issuance of an alias citation to the omitted parties, and to hâve al- 
lowed tiitie for its service, had application therefor been made before 
the expiration of the first term at which the case could hâve been 
heard. Lockman v. Lang, 65 C. C. A. 621, 133 Fed. 1. Such an 
application was not made, althoUgh the necessity therefor appears 
to hâve béen: brought to the attention of the appellant's counsel 
in ample time. Two full terms hâve now elapsed, and the appeal 
has become inoperative in so far as it challenges the claims of those 
who hâve not been brought into this court. Jacobs v. George, 150 
U. S. 415, 14 Sup.Ct. 159, 37 L. Ed. 1127; Altenberg v. Grant, 28 
C. C. A. 244, 83 Fed. 980; Railroad Equipment Co. v. Southern Ry. 
Ce, 34 C. C. A. 519, 92 Fed. 541. But, apart from the présence or 
abseBCe of necessary parties, this court is without authority upon 
this appeal to review the action of the' court below in allowing the 
claims last mentioned, or in partially rejecting the clâiins of Porter 
.and the trustée. Bankr. Act July 1, 1898, c. 541, § 25a (30 Stat. 
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553 [U. S. Comp. St. 1901, p. 3432]), déclares "that appeals, as in 
equity cases, may be taken in bankruptcy proceedings from the 
courts of bankruptcy to the Circuit Court of Appeals * * * 
from a judgment allowing or rejecting a debt or claim of five hun- 
dred dollars or over." The decree complained of does not allow 
or reject a debt or claim of $500 or over. Only one debt or daim 
of that amount was acted upon. It was partially allowed and par- 
tially rejected, but neither the allowance nor the rejection reaches 
the prescribed amount. The appeal does not put in controversy 
the entire claim, but only what was rejected. The partial allow- 
ance will stand, even if the appeal is not successful. It is not easily 
believable that the Congress would grant a right of appeal to one 
whose claim for $500 or over is rejected to the extent of $425, the 
balance being allowed, and would at the same time deny a right of 
appeal to one whose claim for $425 is rejected in its entirety. The 
amount put in controversy by the appeal would be the same in either 
instance. So, also, the injury to the claimant would be the same 
in either case if the rejection were wrongful. The purpose of the 
Congress in restricting the right of appeal was eyidently to avoid 
inconvenience, delay, and expense to claimants and bankrupt estâtes 
which would be disproportionate to the amount in controversy. 
When read with due regard to this purpose, the restriction plainly 
has référence, not to the amount of the original claim, but to the 
amount of the allowance or rejection; that is, to the amount which 
will be put in controversy by the appeal. Hilton v. Dickinson, 108 
U. S. 165, 2 Sup. Ct. 424, 27 h. Ed. 688 ; Dows v. Johnson, 110 U. S. 
223, 3 Sup. Ct. 640, 28 L. Ed. 128. As the decree below did not al- 
low or reject any debt or claim of $500 or over, there was no right 
of appeal therefrom. 

Counsel hâve proceeded upon the assumption that a claim which 
represents expenses or costs of administration is a "debt or claim" 
within the meaning of the provision before quoted granting and re- 
stricting the right of appeal. The assumption appears to be sus- 
tained by the bankruptcy act, notably by section 64b; but, if it 
were not, that would be another reason why there would be no right 
of appeal from the allowance or rejection of any of the claims other 
than that of Carroll, which is not of that character. 

To avoid any misunderstanding as to what is hère decided, it 
may be well to observe that this case is clearly distinguishable from 
one where the trustée is given or refused crédit for différent pay- 
ments aggregating $500 or over, claimed to hâve been actually made 
by him in the due administration of the estate. In such a case he 
would be the créditer or claimant, and the différent payments would 
be only items of a single debt or claim. 

As there is no authority of law for this appeal, it is dismissed. 



848 138 FHDHEAL REPORTEE. 

THOMAS ▼,.; PEO VIDENT LIFE & TRUST C6. et aL 

WICKHAM V. •SÀMB. ' 
(Circuit Court o( Appeals, Nlnth Circuit . May 22, 1905.) 
No. 1,094. 

L EXECTJTORS— MOETGAGES— PoWEKS-r-IlEPAYMœNT DP INDEBTEDNESS. 

Where executors appUed the pr.oceeds of a loàn raised by a ciortgage 
of real estate belonging to the testator to pay debts of tbe estate, the 
estate was bound, Ih équlty, to repay the amount' advanced, with Interest, 
though the executors were not authorized by the terms of the wiU to 
exécute the mortgage. 

2. Same— OBjEcnOiNs— Paexibs. 

Where property chargea wlth the payment qt a legacy was sold, and 
the proceeds pald to thé legatee In partial dlscliarge et the legacy, nelther 
Bhe nor a judgmènf créditer of reslduary devisees named In the will was 
entitled, In the alisënce of fraud on the part of the executors, to object 
' 10 the valldlty of a* jnprtgage executed by themon land belonging to the 
estate wlthout express authority In ttie wlll; ail of the proceeda pf such 
inortgage havlng been applleii to pay debts of the estate. 
Ross, Circuit judgé, dlssentlng.' 

'Appe?il from the Circuit Court of the United States for the West- 
ern Division of the pistrîct pf Washington. 

Charles: S. Fogg and Frederick S. Fogg, for appellant Thomas. 

Louis D. CaihpbeU and Théodore D. Powell,' for appellant Lucy 
L. Wickham. , 

John G. Stallcup aiid John A. Parker, for appellee Provident Life 
& Trust Co. < 

Befoi-e GILBERT, feOSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. As the facts of this case are fully 
sta,ted in the dissenting opinion of Judge ROSS, they need not hère 
be detailed. 

Thc: mortgages made to the: Provident Life & Trust Company 
are in effect the mortgages of the executors. The trial court 
reaçhed the conclusion that the executors and trustées imder the 
will of ; Gen. Sprague had the power to mortgage the ' real property 
of the estate. While it is true that the very decided weight of au- 
thority sustains the proposition that a haked power given to exec- 
utors to sell doesnot include the power to mortgage, there is au- 
thority for holding that where the purpose of the testator can better 
be answered by mOirtgaging than by selling, and such a course is 
notyiolfitiveiof that intention or of the terms of thé will, the power 
to sell ma,y include .the power to mortgage. .Miils'V. Banks, 3 P; 
W. 1; Bail V, Harris, 4M. & Cr. 264; Loebenthal -y; Raleigh, 36 
N. J. Eq. 169 ; Starr v. MoultoOi. 97 lU. 525. The wilL gave the exec- 
utors fuU power to manage the estaltè and sell it,either at public 
or private sale, on terms which accorded with their best judgment 
and discrétion, without the supervision or control of any court, and 
without requiring the purchaser to see to the proper application 
of the proceeds. It contained the following gênerai provision : 
"In ail other respects I will and direct my executors and trustées 
to settle my estate in such manner as to them shall seem best." The 
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évidence indicates that a sale of the property immediately succeed- 
ing the death of the testator would hâve resulted in its sacrifice. 
But even if the mortgage were not authôrized by the terms of the 
will, the estate, having received the benefit of the money, ought, in 
equity, to repay it, with interest. Said the Suprême Court of lowa 
in such a case: "The estate has received the benefit of the money 
which was advanced by the défendant. It ought, in' good con- 
science, to repay it, with légal interest." Deery v. Hamilton, 41 
lowa, 16. 

The trust company undoubtedly loaned its money in good faith. 
It could hâve had no object or purpose in doing otherwise. . The 
borrowed money was used by the executors in discharging légal 
incumbrances on the estate, and in paying the debts of the estate. 
Afterwards, in considération of their obligation to repay the money 
so advanced, the executors executed a quitclaim deed to the trust 
company. Who of the parties to this record was in a position to 
attack that conveyance? It is unnecessapy to say that the executors 
themselves ; were in no such position. Nor was Mrs. Cox. She 
was no creditor of the estate. At the time of the exécution of the 
quitclaim deed it is true that she had a judgment lien against any 
real property standing in the name of Ôtis or Charles Sprague. 
But she had no lien on their interest in the estate. There was no 
fraud, therefore, in their açt of transferring the real estate to the 
trust company in discharge of the debt owing to it. No property of 
Charles or Otis Sprague was thereby covered up. No resulting 
trust was created for their benefit. The bill of Mrs. Cox is purely 
a creditors' bill, seeking to discover property wherewith to satisfy 
her judginent. On what theory can she demand that the convey- 
ance to the trust company be set aside? The trust company got 
no more than the satisfaction of its claim. That is made apparent 
by the failure of the executors to redeem. Their failure resulted 
from their inability to find during the period of three years a pur- 
chaser to tàke the property at a price in advance of that at w;hich 
it was taken over by the trust company. But if. the property had 
been of much greater value than the debt then owing the trust com- 
pany, that fact would furnish Mrs. Cox no ground to impeach the 
conveyance. She had no remedy against an improvident sale by the 
executors. The will left them free to sell açcording to their judg- 
ment. The most that she could say would be that they mismanaged 
the estate, and thereby. failed to realize any benefit from the will, 
either for themselves or for their individual creditors. She could 
only attack the conveyance oh the gtound of actual fraud partici- 
pated in by the trust company, and the évidence shows no such 
fraud. In permitting her assignée to redeem, the property from 
that conveyance, the trial court went as far in. her relief as the 
principles.of equity permitted it to go. 

Mrs. Wickhap^ was in no better position than Mrs. Cox. A spé- 
cifie portion of the real estate was charged with the payrnent of her 
legacy, and ail the remainder was expressly relieved therefrom. 
The property charged with the burden of her legacy was sold, and 
she received the proceeds. The remainder of her legacy was not 
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paid, for the reason that there vvere no funds wherewith to pây it. 
Tlîé dèbts of the estate were a firçt charge on the estate., The whole 
piroperty went to pay those debts. Of the $55,000 first borrowed 
frpm the trust company, on which intçrest was made payable at 7 
per cent, $40,000 was used to pay the principal of the prior mort- 
gage which incumbered the business block, and was drawing in- 
terest at 8 per cent, per annum; $15,000 was used to pay the debt 
due the widow, and on which was a fixed charge of $200 per month 
until paid, Of the $30,000 stjbsequently borrowed, the évidence is 
convinçing that ail qî it was used for the benefit of the estate. Said 
the tfi^l court, "Every dollar of it was applied and used ior the bene- 
fit of the estate." It is contended by the appellant that the évidence 
does not'account for more than, $13,603.49, and does not positively 
and satisfactorily account for riiore than $6,300, of the $30,000 so 
borrovved. Otis Sprague testified, however, that it was used in 
paying taxes, insurance,. street improvements, and notes of the es- 
tate in the bank. "We left some small amount on hand to dispose 
of afterwards, but it.was ail used in the interest of the estate." 
Longstreth testified tliat it was paid out for taxes, street assess- 
ments, and interest on the first rnortgage. It was objected that the 
trust compapy failed to produce vouchers to show the disbursement 
of the $30,000 in the manner indicated by this évidence, but it was 
shown that the vouchers had been lost, and a detailed statement of 
the account of the disbursements was produced under the oath of 
one of the execùtors, and was filed, showing that for taxes, insur- 
ance, and interest becoming due and payable in the years 1894, 1895, 
and 189è, the execùtors had paid in the aggregate more than $32,000. 
The dates of thèse payments, it is true, are not shown, but the fact 
that the $30,000 was not borrowed until September 9, 1895, does 
not contradict the testimony that the items so mentioned were paid 
out of this particular fund. The taxes, for instance, were overdue 
when paid, and there was évidence that money had been borrowed 
upon notes of the execùtors for other items of that account. The 
trust company had nothing to do with thèse disbursements, and had 
not the custody of the vouchers. It bought the property and paid 
for it. It was not required to see to the application of the purchase 
money, and it is under no obligation now to pay the balance due on 
Mrs. Wickham's legacy. If she lias a remedy^ it is against the 
execùtors. 

We find no error for which the decree of the Circuit Court should 
be reversed. It is accordingly afïîrmed. 

ROSS, Circuit Judge (dissenting). I dissent. This suit was 
commenced in one of the courts of the state of Washington by a 
judgment créditer of certain of the residuary devisees named in 
the will of the late Gen. John W. Sprague, and was, on motion of 
the défendant company, transf erred to the United States Circuit 
Court' for the District of Washington, where the bill was amended. 
The original complainant having died, and having, previous to her 
deàth, assigned ail of her interest to the appellant Jesse Thomas, the 
suit was revived in his naine. In the Circuit Court à cross-bill 
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was filed, by leave of the court, by the appellant Lucy L. Wickham, 
and upon issues raised by answers to those pleadings the cause was 
tried and decided by the court below. 

The case shows that Gen. Sprague died in the city of Tacotna, 
State of Washington, on the 24th day of December, 1893, leaving 
what is designated by section 955 of 2 Hill's Ann. St. Codes Wash. 
a "nonintervention will"; that section being as follows: 

"Sec. 955. In ail cases wbere it Is provided In tbe last will and testameni 
of the deceased that the estate shall be settled in a manner provided In such 
last will and testament, and that letters testamentary or of administration 
shall not be required, it shall not be necessary to take out letters testa- 
mentary or of administration, except to admit to probate such will in the 
manner required by existing laws; and after the probate of such will, ail 
such estâtes may be managed and settled without the intervention of the 
court. If the said last will and testament so provides : provided, however, 
in ail such cases. If the party named In such will as executor shall décline 
to exécute the trust, or shall die, or be otherwise disabled from any cause 
from acting as such executor, then letters testamentary or of administration 
shall Issue as In other cases : and provided f urther, if the party named 
in the will shall fail to exécute the trust faithfuUy and to take care and pro- 
mote the interests of ail parties taking under the will, then, upon pétition 
of any créditer of such estate, or of any of the heirs, or of any person on 
, behalf of any miner heirs, it shall be the duty of the superior court of the 
county whereln such estate Is situated to cite such person bavlng the man- 
agement of such estate to appear before such court, and If, upon hearing 
of such pétition, It shall appear that the trust In such will Is not faithfuUy 
diseharged,, and that the parties Interested, or any of them, hâve been or 
are about to be damaged by such acts or doings of the executor, then letters 
testamentary or of administration shall be had and required in such cases, 
and ail other matters and proceedings shall be had and required as are 
now required In the administration of estâtes, and in such cases the costs 
of the citation and hearing shall be charged agaiust the party faillng and 
neglecting: to exécute the trust as required In such will." 

The deceased left surviving him a wife, four sons, and one daugh- 
ter, and a considérable estate, consisting chiefly of a résidence and 
an improved block of business property in Tacoma known as the 
"Sprague Block," a diagram of which is hère inserted : 
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The deceased aiso left a last will and testament, and a codicil 
thereto, which will and codicil were duly admitted to probate by 
the proper probate court, Those provisions of the will and codicil 
important to be considered in the présent case are as follows : 

"First. I give and bequeath to my sister, Lucy M. Skinner, wldow of Hblly 
Skinner, now of Berlin Hèights, Ohio, the sùm of one thousand dollars. In 
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the eveht my said sister "shall die before Jny deceasè leavîng no lineal de- 
scraidaiits her surviylng, thçn I do give and beaUeath said sum of one thou- 
sand dollars to the heirs at law of my said sister. 

"Second. I glve and bequeath to my daugliter, Lucy L. Wickham, wife of 
John W. Wickham, Jr., of Huron, Ohio, the sum of Thirty Thousand Dollars, 
payable in three installments as follows: Ten thousand dollars three yeai-s 
after the date of my deceasBj ten thousand dollars four years after the 
date of my decease, and ten thousand dollars five years after the date of my 
decease, with interest on each of said deferred payments, at the rate of six 
per cent, per annum from the date of my decease until paid, and I expressJy 
chargé the payment of said legacy upon the following described real estate 
situate in the City of Tacoma, Coun^y of Pierce, and State of Washington, 
and more particularly described as follows: Beginnlng at a point on the 
eastéris? Une of Pacific Avenue, formed by the intersection of said easterly 
Une of Pàciflc Avenue with the wèsterly line of Hood Street ; runnlng thence 
northerly along the easterly line of Pacific Avenue one hundred feet; 
thence easterly on a line drawn at right angles to the easterly line of Pacific 
Avenue, to its point of Intersection with the wèsterly line of Hood Street, 
and thence southerly along the wèsterly line of Hood Street to the point of 
beginning; and I do expressly release and discharge ail the remainder of 
my real estate from the lien of said legacy, • » *" 

"Fourth, Whereas, on or about the llth day of October, elghteen hundred 
ninety, and preceding my marriage with my présent wife, I entered into a 
certain agreement with her in words and figures following : 

" 'Mémorandum of an agreement made and concluded thls eleventh day 
ôf October, 1890, between John W. Sprague of Tacoma, Washington, of the 
first part, and Abby W. Vance, of Meade ville, Pennsylyania, of the second 
part 

"'Whèréas, the parties to this agreement intend to marry, and wlsh now 
to settle the claim that the survivor mlght or could hâve in the estate of 
the othçr, by virtue of statute or otherwise : It is agreed for and In consid- 
ération of one dollar and other valuable considérations passing from one 
to the other, that should flrst party survive second party, he "Is to hâve no 
rlght, tltle or claim in or to the estate, real, Personal or mixed property of 
second party, and this agreement is a release or satisfaction of any right 
or claim in the estate, real, personal or mixed property of second party that 
she may die possessed of. That should second party survive first party, 
second party to receive oiit of estate of first party the sum of flfteen thousand 
dollars to be paid to second party by the executors of first party's last will 
and testament, out of hia estate, in one year after his decease, and in addi- 
tion thereto the sum of two hundred dollars a month, untU said sum of 
flfteen thousand dollars is paid. On the payment of said sum of fifteen 
thousand dollars and monthly payments thls agreement is a release and satis- 
faction of any further right or claim said second party mlght or could hâve 
in the estate, real, Personal, or mixed property of flrst party, that he may 
die possessed of. 

" 'Witness our hands and seals.this the day and year above written 

" '[Signed] " John W. Sprague. [Seal.] 

•"Abby W. Sprague, [Seal.] 
"'In présence of; 

"'W. Fraser. 

•"Louis D. Campbell. 

" 'T. B. Wallace. 

" 'Théo. D. Powell. 

•"J. N. McClosky. 

" 'Hiram S. Richmond.' 

"[Certificate of acknowledgment by notary public hère omltted.l 
"Now, therefore, I hereby ratify and conflrm said agreement and I do 
also glve, devise and beq\ieath. to my wife, Abby W. Sprague, for and during 
such period of her natural life as she shall continue to occupy the same as 
a home, ail those , certain parcels of land , and the improvements thereon 
erected and being situate in the city of Tacoma, county of Pierce and state 
of Washington, and more particularly described as follows : Lots number 
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seven, eight, nîne, ten, eleven and twelve In block nrnnber two hundred twelve, 
as known and designated on a certain map, entitled 'The Tacoma Land 
Company's Thlrd Addition to Tacoma, W. T.,' whlch map was filed for 
record In the office of the auditor of the sald Plerce County on the twenty- 
first day of July, eighteen hundred eighty-five, free from ail taxes and as- 
sessmentB, ordlnary and extraordlnary, levled or assessed thereon during 
said tlme, which taxes and assessments and the Insurance premiums agalnst 
flre on sald premlses I charge to my personal estate, and from and after 
her decease I glve, devise and bequeath sald premlses to my sons Otis 
Sprague, Wlnthrop Wright Sprague, Clark Woodard Sprague and Charles 
Sprague as tenants In common, to be equally dlvlded between them, share 
and share allke, and to thelr heirs and asslgns forever; and In the event 
my sald wlfe shal! cease to occupy sald premlses as a home, then from and 
after the tlme she shall so cease to occupy said premlses I give. devise and 
bequeath sald premlses to my sons Otis Sprague, Wlnthrop Wright Sprague, 
Clark Woodard Sprague and Charles Sprague, as tenants In common, to be 
equally dlvlded between them, share and share allke, and to thelr heirs and 
asslgns forever; and. In the event of my son Otis, Wlnthrop W^right, Clark 
Woodard or Charles Sprague shall die before the termlnatlon of the estate 
In sald premlses devised to my wlfe, leaving no lawful Issue him or them 
survlvlng, then I do wlll and direct that the share or portion of said prem- 
lses hereinabove devised and bequeathed to hlm or them shall be dlvided 
equally, share and share allke, among such of my flve children, Otis, Wln- 
throp Wright, Clark Woodard, Charles Sprague and Lucy L. Wlckham, 
who shall then survive, and the lawful Issue then survlvlng of any of said 
flve children Otis, Wlnthrop Wright, Clark Woodard, Charles Sprague and 
Lucy L. Wlckham, then deceased, such Issue taking by représentation. I 
do also glve and bequeath to my said wlfe ail the household and kitchen 
furnlture of every description [hère follows an enumeration of various arti- 
cles of Personal property not necessary to be mentioned] ; and In the event 
my executors and trustées hereinafter named shall not deem it to the best 
interest of my estate to pay sald sum of flf teen thousand dollars when It 
falls due, and my wlfe, Abby W. Sprague, shall consent to defer the pay- 
ment thereof, then I do glve and bequeath to my said wlfe, Abby W. Sprague, 
In lieu of Interest on sald sum of flfteen thousand dollars, the sum of two 
hundred dollars per month, payable monthly, from the date beginnlng one 
year after my decease and ending when my sald executors and trustées shalî 
pay my said wlfe the sald sum of flfteen thousand dollars. And I do ex- 
pres^ly charge the payment of the said sum of flfteen thousand dollars 
upon the real estate described In this paragraph of tny will and In whlch 
I hâve devised to my wlfe, Abby W. Sprague, an estate during such portion 
of her llfe as she shall occupy the same as a home, and I do expressly re- 
lease and discharge ail the remalnder of my real estate from the lien of 
said sum of flfteen thousand dollars. 

"Flf th. Ail the rest, residue, and remalnder of my estate, real, Personal 
and mlxed of every nature and description whatsoever and wherever situate 
of whlch I shall be seised, possessed or entitled to, or hâve any estate or 
interest in, at the tlme of my decease, I glve, devise and bequeath to my four 
sons, Otis Sprague, Wlnthrop Wright Sprague, Clark Woodard Sprague, and 
Charles Sprague, as tenants In common, to be equally dlvided between them, 
share and share allke, and to thelr heirs and assigns forever. 

"Sixth. In the event of my son Otis, Wlnthrop Wright, Clark Woodard, 
or Charles Sprague shall die before my decease, leaving no lawful issue him 
or them survlvlng, then I do wlll and direct that the share or portion of 
my estate herein devised and bequeathed to hlm or them shall be dlvided 
equally, share and share alike, among such of my flve children, Otis, Wln- 
throp Wright, Clark Woodard, and Charles Sprague, and Lucy L. Wlckham, 
who shall then survive, and the lawful Issue so survlvlng of any of sald flve 
children then deceased, such Issue taking by représentation. 

"Seventh. I glve, devise, and bequeath to my sald executors and trustées 
full power and authorlty to sell any or ail of my real or personal property, 
except such personal property as is berelnbefore speclflcally bequeathed 
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and excepting the parcel oi real estate herelnbefore expressly charged with 
thepaymènt of the legacy to.my daughter, Lucy L. Wickham, and excepting 
the parcel of real estate expressly charged with the money due my wife, 
Abby W. Sprague, under the marriage agreement herelnbefore referred to, 
with or wlthout notice, ^hd upon such térms, elthër for crédit or cash, as 
my sald executors and trustées shall deem hest, and free and dlscharged of 
anyand ail liens, expressed, or Implied, Created by thls wlll, and I expressly 
will that the receipt foir thé purchase money of my executors and trustées, 
or the survlvor of them, shàll be a snflacleilt discharge of the purchase money, 
and that it shall not be neçessary to obtain a confirmation by any offlcer or 
court, of any sale or sales ma,de as aforesaid by my executors and trustées 
or the surTlyor of them in prdèr to vest in thelr or his grantee the f ee simple 
of said real estate. 

"Eighth. I will and expressly direct that no bonds or obligations, of any 
nature whatsoever shall be required of any of the persons hereinafter named 
by me as executors or a§ trustées or as guardiaus of the estate of infant 
legatees, and that my executors shall not return an inventory of my estate 
tô the probate or to any court. 

"Nirith. I will and expressly direct that my çstate shall be settled in the 
manner herein provided, and , that none of my executors or trustées shall be 
required to take out lei:ters testamentary except to admit to probatê this 
my last will in the manner required by gxisting law^ and that after the 
probate thereof my estate shall be settled wlthout the Intervention of the 
superlor or àny court or offlcer In any manner whatsoever. I further will 
and expressly direct tht^t rione of the persons named by me as guardians of 
the estate of Infant legatees shall bC; required to takè but letters of guard- 
ianshlp. 

"Tehth. I wlll and direct my executors and trustées as soon as they con- 
venlently cap, and within six montbs after the date of my deeease, to make 
an appraiseinent and inventory of rny estate for thelr guidance in the man- 
agement of the same, said Inventory !to be retained In thelr custody for 
thelr own usé and to be always open tothe Inspectioa of the legatees and 
deylsees under this my last wlll. 

"iEleventh. I further will and direct my executors ànd trustées within two 
month[s] after this my last will shall t|e admltted to probate to cause to be 
published in some newspaper pfinted in the county of Pierce, at last [least] 
once a week ior four successive weeks, a notice to my creditors requiring ail 
persons having daims against my said i estate to présent them with the 
neçessary vouchers withfn one year from the date of such notice to my 
executors at thelr place of résidence or place of transacting business to be 
specifled in said notice. 

"Twelfth. I will and direct my said, executors and trustées to pay the legacy 
herein made by me to Lney M. Skinner as soon as may be found convenient 
after my deeease. In ail otber respects I will and direct my ,executors and 
trustées to settle my estate in such manner as to them shall seem best. 
* * *" 

"Fourteenth. I hereby nominate, constitute and apppjnt my son Otls Sprague 
and my friend James R. Hayden, executors and trustées of this my last 
wlll and testament and guardians of the estate of Ipfant legatees hereunder. 

"In the event of the death of either of them or thelr incapaclty or re- 
fusai to act, then I nominate and appoint Winthrop Wright Sprague execu- 
tor and trustée hereof jind guardian of the estate of Infant legatees here- 
under to act with the ot,her or survlvor. 'In the event of the death of either 
of them or thelr incapaclty or refusai to act, then-I nominate and appoint 
Clark Woodard Spragije es^utor and trustée hereof and guardian of the 
estate of Infant legatees. hereunder to act with the other or survlvor. In 
the event of the death of «ither of therp or thelr Incapaclty or refusai to act» 
then I nominate and appoint Charles Sprague executor and trustée hereof, 
and guardian of the estate o^ infjjnt; legatees hereof to act with the other or 
survlvor. ■,',:'■:• ,,• 

."Jn the event of ithedeath; of either pf t.Jîem, or their; incapaclty or refusai 
to act, Ihen the other or survlvor to be sole executor and trustée thereof 
and guardian of the estate of infant legatees hereunder." 
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At the time of thedeath of the testator there was an existing 
mortgage to secure the payment of the sum of $40,000 on the 
Sprague Block, in fayor of the German Savings & Loan Society 
of San Francisco. That mortgage covered the entire block. The 
hypothenuse of the triangle of the block, raarked "A" on the dia- 
gram, is the pièce upon which the legacy to Mrs. Wickham was by 
the will made a charge. In August, 1894, Otis Sprague applied to 
the Provident Life & Trust Company, appellee hère, for a loan to 
the executors and trustées of $55,000, ofïering as security therefor 
a mortgage by them upon that portion of the Sprague Block marked 
upon the diagram "Parcel No. 2." The application to the trust 
Company was made through its résident agent at Tacoma, Mr. 
Henry Longstreth, who examined the property, was satisfîed with 
the security, and replied that the loan would be made if the title 
.should prove satisfactory, which question of title was submitted 
to the appellee's attorney at Tacoma, Mr. D. K. Stevens. The lat- 
ter, after examination, reported that under the will the executors 
and trustées had no authority to borrow money or to mortgage the 
property of the estate, and the loan was refused for that reason. 
Subsequently Stevens suggested to Otis Sprague that, as the exec- 
utors and trustées had power to sell, but not to mortgage, they 
could get around that provision of the will by conveying the prop- 
erty .to Charles Sprague, one of the residuary legatees, who could 
thereupon borrow the money, executing a mortgage upon the prop- 
erty to secure its repayment, and then reconveying the property 
to the executors and trustées. Thereupon, to wit, August 28, 1894, 
the executors and trustées executed to Charles Sprague a deed cov- 
ering parcel No. 2 of the Sprague Block, expressing a considération 
of $120,000, which deed was recorded in the proper records at the 
request of the appellee on the 28th day of August, 1894, on which 
day it loaned to Charles Sprague $55,000, taking at the sanie time 
as security therefor a mortgage from him covering the said Parcel 
No. 2. On the same day — August 28, 1894 — Charles Sprague exe- 
cuted to the executors and trustées his note for $65,000, payable on 
or before five years after date, and as security therefor a second 
mortgage covering parcel No. 2 of the Sprague Block. A few 
weeks later Charles Sprague executed to the executors and trustées 
a deed expressing a considération of $120,000, and covering the same 
premises. Ail of thèse papers were witnessed by Mr. Stevens, who, 
as notary public, also took the acknowledgments thereof. In Sep- 
tember, 1895, the executors and trustées applied to the appellee 
for a further loan of $30^000 upon parcel No. 1 of the vSprague Block, 
when substantially the same performance was gone through, ex- 
cept that in that instance there was no note given by Charles 
Sprague to the executors and trustées, and no second mortgage exe- 
cuted by him to them. On September 5, 1895, a deed was executed 
by the executors and trustées to Charles Sprague, expressing a 
considération of $90,000, and covering parcel No.. 1 of the Sprague 
Block, and thereupon the appellee loaned to Charles Sprague $30,- 
000, taking as security therefor a mortgage from him covering the 
said parcel No. ],, In February, 1896, Charles Sprague executed to 
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the executors and trustées a deed expressing a considération of 
$90,000, and covering parcel No. 1 of the Sprague Block. 

Charles Sprague never paid anything for any of those purported 
conveyances, and the évidence in the cause makes it peffectly plain 
that it never was intended by any of the parties to the transactions 
that he should. He never entered into possession of any of the 
property, nor exercised any act of ownership over any part of it; 
but, on the contrary, the executors remained in possession, and con- 
tinued to collect the rènts and issues thereof, of ail of which the 
.ippellee, through its agent, had full knowledge. In truth, the 
method pursued by the parties was a scheme devised to accomplish 
indirectly what they considered the provisions of the will prohibit- 
ed ; and the court below so found the fact to be, although it was 
there held that there was no fraud in the transactions, and that they 
were valid in law. 

The évidence shows that the $55,000 loaned by the appellee to 
Charles Sprague was not turned over to him, but went directly to 
the executors and trustées, and was used by them in paying and dis- 
charging the $40,000 mortgage upon the Sprague Block theretofore 
held by the German Savings & L,oan Society of San Francisco, and 
in paying to the widow of the testator the $15,000 bequeathed to 
her. The $30,000 loahed by the appellee to Charles Sprague was 
also turned over by the appellee to the executors and trustées, a 
small part of which, but only a part, is also shown by the évidence 
to hâve beèn used by them in paying taxes, assessment liens, and 
other obligations of the estate of the deceased. 

In October, 1896, Mrs. Sidney Cox, the complainant in the original 
bill in the présent suit, recovered a judgment in one of the courts 
of the State of Washington against OtiS Sprague and Charles 
Sprague, two of the residuary devisees named in the will of Gen. 
Sprague, for $17,883.75, for money theretofore loaned to them, 
only a small part of which was or could be coUected upon exécution. 

In April, 1897, the présent appellee, the Provident Life & Trust 
Company, commenced two actions in the superior court of Pierce 
county, Wash., numbered respectively 16,084 and 16,085, to fore- 
close the $55,000 and $30,000 mortgages respectively executed to 
it by Charles Sprague; making défendants thereto the executors 
and trustées of the will in question, and also Charles, Otis, Win- 
throp Wright, and Clark W. Sprague, Lucy L. Wickham, and Mrs. 
Sidney Cox. In each of those actions a receiver was appointed to 
collect the rents, issues, and profits of the property involved pend- 
ing the litigation. Lucy L. Wickham, the cross-complainant in 
the présent suit, appeared separately in each of those foreclosure 
suits, and filed a separatè answer and défense in each of them. Her 
answers were substaiitially the same, and set up the will of Gen. 
Sprague and her rights thereunder, àhd also set up, in substance, 
the proceedings already detailed respecting the loans made by the 
appellee in 1894 and 1895, and alleged that they were mère devices 
adopted to efifectuate the loan of money to the executors, and to se- 
cure the repayment thereof by mortgage upon property of the 
estate, and that they were void ; that at that time there were and 
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cofl.tinued to be unpaid debts of the estate; that her legacy then 
remained whoUy unpaid, together with such other interests as were 
devised to her; that on or about the 20th of June, 1896, she recov- 
ered a judgment in the superior court of Pierce county, Wash., 
against the executors of the estate in question, for the sum of 
$1,835, no part of which had been paid ; that the personal property 
of the estate was insufficient to pay its debts, which were a proper 
charge upon its real estate; and the prayer of the answers of Mrs. 
Wickham was that the mortgages be decreed void and of no effect 
in so far as concerned her rights or interests. The Provident Life 
& Trust Company demurred to each of those answers on the ground 
that they did not state facts sufficient to constitute a défense or 
counterclaim, which demurrers were, after argument on behalf of 
the respective parties, overruled by the said court. Thereupon the 
following stipulation in writing, to which neither Mrs. Cox nor Mrs. 
Wickham was a party, was entered into : 

"In the Superior Court of Pierce County, Washington. 
"The ProTldent Life and Trust Co., Plaintiff, vs. Charles Sprague et al., De- 
fendants. (No. 16,084.) 

"The Provident Life and Trust Co., Plaintiff, vs. Charles Sprague et al.. Dé- 
fendants. (No. 16,085.) 

"Stipulation. 

"Whereas the above entltled actions brought by the above-named plalutifC 
against the above-named défendants for the foreclosure of two certain mort- 
gages upon real property hereinafter described, are novir pending in said court, 
upon the pleadings of the respective parties, and are set for trial in said 
court ; and 

"Whereas the parties to this stipulation, to wit, the Provident Life and 
Trust Company the plaintiff, and the défendants Charles Sprague, Otis 
Sprague, Winthrop Wright Sprague, and Clark Woodard Sprague, and Otis 
Sprague and James R. Hayden as executors of the last will and testament of 
John W. Sprague, deceased, are désirons of settllng and determining the said 
actions without f urther litigation : 

"Now, therefore, it is hereby stipulated by and between the said parties 
as foUows, to wit : 

"(1) The plaintiff shall dIsmiss said actions and cause the receiver, A. C. 
Smith, to account for and pay the net proceeds of said recelvership to the 
stipulating défendants herein, who shall forthwith pay the same to tbe 
plaintiff. 

"(2) The stipulating défendants herein shall at the earliest practicable date 
convey to the plaintiff by proper quitclaim deed the mortgaged premlses de- 
scribed in plaintlff's complalnts herein. 

"(3) The plaintiff shall forthwith be entltled to the possession of the prem- 
ises upon the discharge of said receiver, and shall be entltled to bave and 
recelve ail unpaid rents due from the tenants of said premlses or any part 
thereof. 

"(4) Plaintiff shall keep an accurate account of its recelpts from rents of 
said premises, and of its expendltures thereon or in connection therewith 
during the lifetlme of this stipulation, and shall give to the stipulating de- 
fendants, or elther of them, or their attorneys, reasonable opportunity, on 
request, to Inspect said accounts. 

"(5) Whenever, during the lifetlme of this stipulation, the plaintiff shall 
be able to sell either of the parcels of real property hereinafter described 
for a sum sufficient to repay to It the full sum of one hundred and seven 
thousand, two hundred and flfteen and sixty-five one-hundredtbs dollars 
($107,215.65), with Interest thereon at the rate of seven per cent, per annum 
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from the date hereof, It sUall be free to make sale notwitbstancllng this stip- 
ulation. 

"(6) The plaintiff shall forthwith pay to the stipulating défendants the 
sum of $1,075.00. 

"(7) Whenever withln three years from the date of thla stipulation, the 
stipulating défendants, Otis Sprague, Winthrop Wright Sprague, Charles 
Sprague, and Clark Woodard Sprague, or either of them, or either of their 
heirs or assigns, shall pay or cause to be' paid to the plaintifC at its office 
in the city of Philadelphia, Penna., the said sum of one hundred and seven 
thousa,nd, two hundred ànd fifteen and sixty-flve one-hundredths dollars, witli 
interest thereon at seven per cent, per annum from the date hereof, the plain- 
tiff shall forthwith exécute and deliver proper quitclaim deeds for the same, 
with warranty against its own acts, to the said Otis, Clark Wbôdard, Charles, 
and Winthrop Wright Sprague, or to their heirs or assigns as the case may 
be. In making the above-mentloned paymênt to plaintiff, said défendants 
shall be entltled to hâve set offi against the same sum to be paid and interest, 
any net rents or receipts or proceeds of, or Insurance upon, said premises 
vehich said plaintiff may hâve received, over and above the cost of mainte- 
nance, improvements, repairs, taxes, and Insurance and costs of any or ail 
suits at law or in equity which the plaintifiC may be advised to be necessary 
to assert the priorlty of the said mortgages or to elear the title to said 
premises, and flve per cent, of the gross rents collected as fées for the col- 
lection thereof. 

"(8) Whenever, as provided In the forcgolng paragraph five (5) the plaintifC 
shall hâve sold one of the parcels, It shall forthwith exécute a conveyance 
of the other parcel In the same manner as is provided to be done in the 
case of a repurchase in the last preceding paragraph. 

"(9) The object of this stipulation Is declared to be to settle the points 
in dispute between the parties hereto, In said causes, and to enable said 
défendants to repurchase said mortgaged premises for the sums above men- 
tioned at any time withln three years from the date hereof. 

"(10) It Is expressly agreed that in no case and under no clrcumstanees 
shall the stipulating défendants or either of them, or their successors, heirs 
or assigns, set up or maintain that this stipulation Is to be taken or con- 
sidered as continuing said mortgages or either of them, so that their rights 
under this stipulation can be terminated by foreclosure only ; but this stipu- 
lation shall be construed only as an agreement on the part of the plaintifC 
to sell Said promises at any time withln said three years, and upon the 
expiration of said three years, this agreement to sell shall cease and déter- 
mine wlthout any act or déclaration on the part of the plaintiff, and there- 
after the title to said premises, both légal and équitable, shall be absolutely 
in the plaintiff and its right to sell and dispose of the same free of ail claims 
on the part of the stipulating défendants shall be unquestioned. 

"(il) Notwithstanding the terms of this stipulation and of the deed to be 
executed by the stipulating défendants to the plaintiff, the plaintiff shall hâve 
the right to maintain and assert said mortgages as valld, existing, and unsat- 
Isfied mortgages against ail other persons clalming any interest in or lien 
upon said mortgaged premises or any part thereof, and to maintain and 
défend any and ail suits at law or in equity, which it may be advised to be 
necessary to assert the prlority of said mortgages over any such claims, or 
to clear the title to said premises of the same. 

"(12) Should said premises or either of them be redeemed from said mort- 
gages by any person other than défendants, such person being a lawful re- 
demptloner, then plaintiff shall be relieved from the terms of this stipulation, 
as to the premises redeemed and the rédemption money shall be credited to 
thèse défendants as a payment of the repurchase herein provided for. 

"(13) Should the building on said premises be Injured or destroyed by flre, 
the plaintiff may either crédit the money received by it from Insurance on 
the amount to be paid by said défendants for said repurchase or it may use 
the same in rebuilding. 

"(14) The real property hereinbefore mentioned and intended to be effected 
Is described as foUows, t« wlt: 
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"First Parcel, Cause Number 16,084. 

"Beginning at a point on the easterly line of Pacific avenue In the city of 
Taeoma, one hundred and six (106) feet southerly from a point formed by 
the intersection of the southerly bouudary of South Fifteenth street, in said 
city of Taeoma, with the easterly boundary of said Pacific Avenue; running 
thence in a southerly direction along and on said easterly line of Paciiic 
avenue, a distance of two hundred and forty-three and one hundred and 
fifty-eight one-thousandths (243i58/i(,„„) feet; running thence in an easterly 
direction on a line dravs'n at right angles with the easterly line of said Pacific 
avenue, a distance of fifty-three and eighty-three one-hundredths (5383/ioo) 
feet; to Its point of Intersection with the westerly line of Hood street in 
said city of Taeoma; running thence in a northeasterly direction along and 
on the westerly line of said Hood street, a distance of two hundred and sev- 
enty-flve and flve-tenths (2755/io) feet; running thence in a westerly direc- 
tion on a line parallel with the southerly line of said South Fifteenth street, 
a distance of one hundred and eighty-four (184) feet to the point of beginning 
on said easterly line of Pacific Avenue. 

"Second Parcel — Cause Number 16,085. 

"Beginning at a point formed by the Intersection of the southerly line of 
South Fifteenth street, with the easterly boundary of Pacifie avenue, In the 
city of Taeoma ; running thence In a southerly direction along and on said 
easterly line of said Pacific avenue, a distance of one hundred and six (106) 
feet ; running thence in an easterly direction on a line drawn at right angles 
to the easterly line of said Pacific avenue a distance of one hundred and 
eighty-five (185) feet more or less to its point of intersection with the westerly 
line of Hood street in the city of Taeoma ; running thence in a northeasterly 
direction along and on the westerly line of said Hood street, a distance of 
one hundred and nineteen (119) feet, more or less, to a point formed by the 
intersection of the southerly boundary of said South Fifteenth street with 
the westerly boundary of said Hood street ; running thence in a westerly 
direction along and on the southerly line of said South Fifteenth street and 
at right angles to the easterly line of said Pacific avenue, a distance of two 
hundred and forty-one and one hundred and tweuty-seven one-thousandths 
(241i2T/iooo) feet, more or less, to the point of beginning. 
"Dated at Taeoma, December 1, 1897. 

"P, Tillînghast, 

"Attorney for Plaintiffi. 
"T. L. Stiles, 
"Attorney for défendants, Charles Sprague, Otis Sprague, Winthrop Wright 
Sprague, Clark Woodard Sprague, and Otis Sprague and James R. 
Hayden, executors, etc." 

In pursuance of the stipulation the executors and trustées and the 
residuary devisees executed to the appellee a quitclaim deed cover- 
ing parcel No. 1 and parcel No. 3 of the Sprague Block, which deed 
was accepted by the appellee in satisfaction of the mortgages to it, 
and of the indebtedness purported to be secured thereby. 

The amended bill of Mrs. Cox, filed in the présent suit against 
Otis Sprague, Mave H. Sprague, his wife, Charles Sprague, the 
Provident Life & Trust Company, a corporation, Winthrop Wright 
Sprague, Clark Woodard Sprague, Lucy L. Wickham, Winthrop 
Wright Sprague, and Clark Woodard Sprague, as the executors 
and trustées of the last will and testament of John W. Sprague, de- 
ceased, allèges, among other things, that on the 24th day of October, 
1896, she recovered a judgment in the superior court of Pierce coun- 
ty, Wash., against Otis, Mave H., and Charles Sprague for the sum 
of $17,883.75, bearing interest at the rate of 7 per cent, per annum 
until paid, upon vi^hich judgment exécution was issued and returned 
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partly unsatisfied, and that a balance of $16,500 remains due and 
unpajd thereon, and that no property belonging to her said judg- 
ment debtors, or either of them, can be found, upon which exécu- 
tion can be levied. The amended bill of Mrs. Cox then allèges, in 
substance, the matters already stated in respect to the death, will, 
and property of Gen. Sprague, and respecting the debts and mort- 
gages in question. It allèges, upon the information and belief of 
the complainant, that the debts and claims against the estate of 
the deceased, other than the debts secured by the mortgage upon 
this real estate, did not exceed the sum of $5,000, and that the money 
and Personal property belonging to the estate, and which came into 
the hands of the executors and trustées, were more than suffiicient 
to discharge ail of those debts, and that, as a matter of fact, they 
were paid. The amended bill allèges that the indebtedness and 
mortgages in satisfaction of which the quitclaim deed covering par- 
cel No. 1 and parcel No. 2 of the Sprague Block was executed to and 
accepted by the appellee cûnstituted the individual indebtednes's of 
Charles Sprague, and that neither the testator nor the executors of 
his will was a party to that indebtedness or those mortgages, and 
that the latter never constituted any lien upon any of the property 
of the estate, and that the said quitclaim deed to the appellee was 
whoUy without considération, illégal, and void; that the pretend- 
ed conveyances by the executors to Charles Sprague were wholly 
without considération, simulated, and an attempted misappropria- 
tion by the executors and trustées of property of the trust estate; 
that the appellee, at the time it took the mortgages from Charles 
Sprague, and for a long time prior thereto, had fuU knowledge that 
the property covered by them constituted a part of the property of 
the deceased, and that his estate was in process of administration, 
and knew that the executprs had no power to make any conveyance 
thereof to any one, except in consummation of an actual sale, made 
upon sufïicient considération, and knew that Charles Sprague paid 
nothing for either of the deeds to him, and that it was not intended 
that he should, and that both of the deeds were simulated convey- 
ances, and made solely that Charles Sprague might mortgage the 
property covered thereby; that the pretended conveyances to 
Charles Sprague and the mortgages by him to the appellee were 
made ât the instigation of Otis and Charles Sprague for the purpose 
of converting the assets of the estate into cash, and to avoid the 
distribution of the property to the beneficiaries of the estate, in 
order thereby to defeat the complainant's judgment. 

The amended bill aiso set up the commencement of the two ac- 
tions by the Provident L,if e & Trust Company in the superior court 
of the State of Washington, the only notice or knowledge of which, 
complainant alleged, was derived from a copy of the summons and 
complaint in each ôf the cases, which she received through the 
mails; that during their pendency, and until on or about May 1, 
1899, the complainant was ignorant of, and did not discover, the 
manner of the exécution of either of the mortgages for the foreclos- 
ure of which those suits were brought, and had no knowledge or 
information of any character concerning the facts and circumstances 
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surrounding and leading up to the exécution of those mortgages; 
that at différent times in the months of May, June, and August, 
1897, Winthrop Wright, Clark Woodard, and Charles Sprague, 
and Lucy L. Wickham, also Otis Sprague and James R. Hayden 
as executors of the will of the deceased Sprague, made, verified, 
and filed, as the complainant has since discovered, separate, verified 
answers in each of the aforesaid foreclosure suits in the state court 
of Washington, setting forth the facts surrounding and leading up 
to the exécution of each of the said mortgages as alleged in the 
amended bill, and alleging and showing the want of considération 
therefor, and the want of power in the executors to mortgage the 
said real estate, and alleging the illegality of each of them. The 
amended bill then set up the demurrers of the trust company to 
the answers of Mrs. Wickham in the foreclosure suits in the state 
court, the ruling of that court thereon after argument and due con- 
sidération, and the subséquent making of the stipulation already 
set out. The amended bill also allèges that on or about November 
29, 1898, Winthrop Wright Sprague was appointed executor and 
trustée of the will of the deceased Sprague in place of James R. 
Hayden, whose résignation as such had been presented to and ac- 
cepted by the probate court of Pierce county, and that on or about 
February 14, 1899, Clark Woodard Sprague received a like ap- 
pointment in place of Otis Sprague; that Winthrop Wright and 
Clark Woodard Sprague hâve ever since their respective appoint- 
ments been the duly appointed and acting executors and trustées 
of the estate; that complainant, having in the early part of 1899 
for the first time learned of the facts and circumstances alleged, pre- 
sented to the probate court of Pierce county, Wash., on the 16th 
day of May of that year, a pétition setting up the alleged sham and 
fraudulent proceedings and misappropriation of the property of 
the estate, and praying that court to require the executors to render 
a full and true inventory of ail of the assets and ail of the liabilities 
of the estate, together with a full and true account of their acts as 
such executors; that the said probate court held, after hearing and 
due considération, that under the provisions of the will in question, 
and the above-quoted provisions of the statute of the state of Wash- 
ington, the court was without jurisdiction in the premises, and 
accordingly dismissed the pétition ; that thereupon the complainant 
applied to the Suprême Court of the state for a writ of mandate com- 
manding the said superior court and the judge thereof to hear the 
said pétition, and to grant whatever relief, if any, the petitioner 
might show herself entitled to, which application was, after argu- 
ment, denied by the Suprême Court of the state in a written opinion 
sustaining the action of the said probate court, and the ground up- 
on which it was based. The amended bill further alleged that 
neither of the complainant's said judgment debtors has any prop- 
erty out of which her judgment can be satisfied, except their in- 
terests in the property of the deceased Sprague; that the executors 
and trustées hâve failed and refused to bring suit or to take any 
steps to recover the property of the estate; and that the com- 
plainant, having no remedy in probate or at law, will be entirely de- 
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feated and defrauded of her rights unless assisted by a court of 
çquity. 

The prayer of the bill is for a decree adjudging the deeds and 
mortgages complained of void; restoring the property described 
in the aforesaid quitclaim deed to the appellee to the estate in ques- 
tion ; adjudging it free and clear of any lien on the part of the ap- 
pellee ; requiring the latter to account for the rents collected by it 
from the property; commanding the executors and trustées of the 
estate to bring their administration thereof to a close ; to distribute 
the property to those eiîtitled to it; and adjudging that the shares 
and interests of Otis and Charles Sprague therein, or so much there- 
of as may be necessary to satisfy the complainant's judgment, be 
sold at public sale to satisfy the same; and for such other and fur- 
ther or différent relief as to the court may seem just and équitable. 

Mrs. Wickham was made a party défendant to the bill of Mrs. 
Cox, and appeared and answered the bill. And as she contends that 
the residuary devisees take no interest in the estate until her legacy 
is paid and satisfied in full, and also contends that the mortgages 
to the appellee were void and of no efïect, she filed a cross-bill in 
the cause, making défendants thereto the complainant and the de- 
fendants to the bill. In her cross-bill Mrs. Wickham allèges that 
her legacy has not been paid, and that the deeds from the executors 
and trustées to Charles Sprague, the mortgages by the latter to the 
appellee, the reconveyance by Charles Sprague to the executors and 
trustées, the foreclosure proceedings instituted by the appellee 
in the state court of Washington, the stipulation entered into there- 
in, and the quitclaim deed made pursuant thereto, were each and ail 
void and in fraud of her rights; and her prayer is that they be so 
adjudged, and that the property covered by them be decreed to be 
still a part of the estate of the deceased, and be restored to the 
executors and trustées thereof; that the trust company be required 
to account to them for the rents collected by it, and that the exec- 
utors and trustées be required to sell the property and pay the cross- 
complainant the amount due on her legacy; and, as alternative re- 
lief, the cross-bill prays that she be allowed to redeem the property ; 
that it be adjudged that she is entitled to be paid the amounts due 
on her legacy before any of the défendants to the cross-bill are en- 
titled to receive anything; and for gênerai relief. 

None of the residuary deviseeS answered the cross-bill of Mrs. 
Wickham, and a decree pro confesso was taken as to them. Mrs. 
Cox answered, and admitted the truth of the allégations thereof 
concerning the deeds, mortgages, and proceedings assailed in her 
bill. The appellee answered both the amended bill and the cioss- 
bill, and in each of its answers put in issue the allégations respecting 
the fîctitious and fraudulent character of the deeds, mortgages, and 
other proceedings assailed in the bill and cross-bill, denied any no- 
tice on its part of a lack of considération for any ôf those instru- 
ments, or that either of them was made for any other purpose than 
indicated on its face, and specifically set up that in the month of 
August, 1895, Otis Sprague applied to the appellee for a loan of 
$55,000, to be secured by a mortgage to be made by the executors 
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and trustées of the estate upon parcel No. 3 of the Spragne Block, 
but that the appellee then and at ail tim'es refused to make any loan 
of money to the executors, or to take as security therefor a mort- 
gage upon any part of the property of the estate; that thereafter 
Otis Sprague informed the appellee that the executors and trustées 
were about to sell or had sold said parcel No. 2 of the Sprague Block 
to Charles Sprague, and that Charles Sprague desired to make a 
loan from the appellee of $55,000, to be secured by his promissory 
note and mortgage upon the said parcel No. 2 ; that the appellee 
then informed Otis Sprague that it could not loan any money upon 
security of that character unless the sale thereof to Charles Sprague 
was an absolute and bona fide sale, and an absolute transfer of a 
fee-simple title to him; that the appellee was then informed by 
Otis Sprague and Charles Sprague that the sale of that parcel of 
land to Charles Sprague was an absolute and bona fide sale and 
transfer of the title in fee to Charles Sprague for a considération 
paid to the executors and trustées by Charles Sprague of $120,000, 
and that Charles Sprague would pay to the executors and trustées 
the amount of the proposed loan as a part of the considération for 
that sale; that the appellee believed and relied upon such repré- 
sentations so made to it, and would not hâve loaned any money upon 
the security of the mortgage from Charles Sprague, had it not been 
so informed and believed; that on or about August 20, 1894, the 
executors and trustées, under and by virtue of the powers vested 
in them by the terms of the will of the deceased Sprague, and for 
a considération of $120,000 paid to them by Charles Sprague, sold 
and by their deed conveyed to Charles Sprague parcel No. 3 of the 
Sprague Block; that said deed was executed and acknowledged by 
Otis Sprague and James R. Hayden, executors and trustées, and 
by Otis Sprague, Winthrop Wright Sprague, and Clark Woodard 
Sprague as grantors therein; that the appellee, believing that such 
deed was made in good faith and in ail respects pursuant to the 
powers given to the executors and trustées by the terms of the will 
of the deceased, Sprague, and without any knowledge, information, 
or notice of any violation of or déviation from their powers and 
duties as such executors and trustées, and believing that the deed 
conveyed to and vested in Charles Sprague an absolute fee, free and 
clear of ail incumbrances, to the premises therein described, and 
relying on the récitals in and the record of said deed, loaned and 
paid to Charles Sprague $55,000 in gold coin, and, to secure the re- 
payment thereof, took from him his promissory note and his mort- 
gage upon the said premises; that thereafter and on or about the 
5th day of September, 1895, Otis Sprague and James R. Hayden, 
as executors and trustées of the will of the deceased, Sprague, and 
for a considération of $90,000 paid to them by Charles Sprague, 
sold and by their warranty deed conveyed parcel No. 1 of the 
Sprague Block to Charles Sprague ; that thereafter, and on Septem- 
ber 7, 1895, believing and relying upon the représentations made to 
it by Charles Sprague and by the said executors and trustées that 
the said deed to Charles Sprague was made in good faith, and in ail 
respects pursuant to and in accordance with the powers given to the 
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executors an'd trustées by the terms of the will in question, an9 
without any knowledge or notice of any variation from or viola- 
tion of their powers or duties as such executors and trustées, and 
believing that said last-mentioned deed conveyed to and vested in 
said Charles Sprague an absolute title in fee simple, free and clear 
of ail incumbrances, to the said parcel No. 1, therein described, and 
relying upon the récitals in and the record of the said deed, the ap- 
pellee loaned and paid to Charles Sprague the sum of $30,000 in 
gold coin, and, to secure the repayment thereof, took from him his 
promissory note and his mortgage upon said parcel No. 1 to secure 
the same; that each of the loans so made by the appellee to Charles 
Sprague was paid over by him to the executors and trustées as a 
part of the purchase price of the property, and was wholly used and 
applied by them for the benefit, use, and préservation of the estate 
of the deceased Sprague. 

The answers of the appellee also alleged that at the times of the 
exécution of the deeds by the executors and trustées to Charles 
Sprague covering parcel No. 1 and parcel No. 2 of the Sprague 
Block, and of the exécution of the two mortgages thereon by 
Charles Sprague to the appellee, ail of the heirs, devisees, legatees, 
and creditors of the estate of the deceased Sprague, and ail other 
persons having any interest, claim, or lien, présent or prospective, 
in or upon the property so deeded and mortgaged, were fuUy advised 
by the executors and trustées of ail the facts and circumstances con- 
nected therewith, and were fully informed of the disposition made 
by Charles Sprague of the moneys received by him upon thèse mort- 
gages, and of the disposition made by the executors and trustées of 
the money so received by them in considération of their conveyance 
to Charles Sprague, and that each and ail of the said heirs, devisees, 
legatees, and creditors, and ail other parties interested therein, con- 
sented to and acquiesced in those transactions; that thereafter, in 
the year 1897, each of those mortgages so executed by Charles 
Sprague to the appellee became due and unpaid, and that thereafter, 
in satisfaction of those mortgages and the indebtedness thereby se- 
cured, and in considération of the sum of $1 and other good and 
valuable considérations to them paid, Charles, Otis, Winthrop 
Wright, and Clark Woodard Sprague, and Otis Sprague and James 
R. Hayden as executors and trustées of the will of the deceased 
Sprague, executed to the appellee their deed of conveyance of par- 
cel No. 1 and parcel No. 2 of the Sprague Block, which latter deed 
was duly recorded, and by which the appellee acquired and now 
holds a fee-simple title to each of said parcels of land, free and clear 
of ail claims and liens, and under which it entered into the posses- 
sion of those parcels of land on or about the Ist day of December, 
1897, and has ever since remained in such possession ; that the ap- 
pellee was — 

"An Innocent purchaser for value of eald two parcels of land described In said 
deeds and mortgages, for the amount and value of the sums by It loaned 
and advanced upon, and secured to be paid by, said two several mortgages, 
according to tlie terms of said two mortgages, for the reason that this de- 
fendant loaned and paid said sums of money upon said mortgages, and took 
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said mortgages as seeurity therefor, In good ^falth, and relylng upon the 
terms and provisions of said will of John W.' Sprague, and believing and 
relying upon the représentations made to it, and upon the récitals and record 
of said deeds to Charles Sprague, as herein alleged, and without any knowl- 
edge or notice of any charge or lien clalmed by said Lucy L. Wickham upon 
the said property, and this défendant thereafter acquired title to said prop- 
erty by deed In satisfaction of said mortgages, as herein alleged." 

The prayer of the answers of the appellee is as follows : 

"First. That it may be hence dismissed, with its costs. 

"Second. In case the relief above prayed be not granted, then that It may 
be decreed to be the owner and entitled to the possession of the real estate 
and property described in clauses 1 and 2 of paragraph 3 of the amended 
bill herein, f ree and clear of any title, Incumbrance, lien, or claim thereto of 
the plaintiff or of the défendants herein, and that the title of this défendant 
thereto be quieted, and for its costs. 

"Third. In case the relief above prayed be not granted, then that this de- 
fendant may be decreed to be the owner of the two several notes and mort- 
gages herein referred to, and that said mortgages are valid liens upon the 
real estate and property described In clauses 1 and 2 of paragraph 3 of the 
amended bill herein, prior and superior to any title, Interest, lien, or daim 
of the plaintiff or any défendant in this cause, and that this défendant may 
enf orce and f oreclose said notes and mortgages, and sell said property to 
satisfy the same, and for its costs. 

"Fourth. In case the relief above prayed be not granted, then that this 
défendant may hâve an accounting of ail moneys lo^ned and paid by it upon 
said two notes and mortgages, and of the Indebtedness now existing to it 
for principal and Interest upon said notes and mortgages, and for taxes and 
other disbursements In the maintenance of said property, and that said in- 
debtedness be decreed to be the first lien and charge upon the real estate and 
property last above referred to, and that said property may be sold to sâtisfy 
the same, and for its costs. 

"Fifth. And this défendant further prays for such other and further relief 
in the premises as to the court may appear just and équitable." 

The court below denied Mrs. Wickham any relief, and dismissed 
her cross-bill. It denied the principal relief asked by the complain- 
ant; holding that although the deeds to Charles Sprague were col- 
orable only, and made for the purpose of satisfying the lender, the 
executors and trustées did hâve power under the will to mort- 
gage the trust property, and that the mortgages to the appellee 
were in reality mortgages by the executors and trustées, and creat- 
ed valid liens upon the trust property described therein, and that the 
quitclaim deed to the appellee in satisfaction of those mortgages 
and the deeds secured thereby extinguished the title of the estate 
of Gen. Sprague. The court further held that the complainant 
was entitled to be subrogated to the rights of Otis and Charles 
Sprague, her judgment debtors, under the stipulation made at the 
time of the exécution of the quitclaim deed, whereby they reserved 
to themselves, their heirs or assigns, or either of them, the right 
to repurchase the premises at any time within three years from 
December 1, 1897, and to hâve the net rentals received by the Com- 
pany applied upon the purchase price. But the court required the 
complainant to deposit the sum of $10,000 in the registry of the 
court within 30 days, as a condition précèdent to an accounting by 
the appellee, and before the complainant would be permitted to 
know what sum would be required to complète the purchase under 
the terms of the stipulation. The $10,000 not having been deposited 
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within the 30 days allowed the priginal complainant. nor within the 
further time allowéd her assignée, the présent appellant, the bill 
aiso was dismissed, with cOsts to the deféiidants thereto, from which 
decree the présent appeals were taken. 

The court below held that the deeds from the executors to Charles 
Sprague were merely colorable transfers of title for the purpose of 
making mortgages in thè form dèmanded by the lender, and that 
those deeds and the mortgages executed by Charles Sprague to the 
appellee constituted but one transaction, and was neither fraudulent 
nor illégal; that they were, in légal eiïect, mortgages by the exec- 
utors; that the stipulation entered into in the foreclosure suits in 
the state court of Washington waS a lawfùl contract, based upon 
a lawful and suffîcient considération, and without any taint of fraud ; 
and that the quitclaim deed executed to the appellee in pursuance 
of that stipulation passed a valid title to the property covered by it. 
The court below further held that the executors uhder the will 
possessed the power to borrow moiiey, and to moftgage the prop- 
erty of the estate to secure the repayment of the same. Except in 
one respect, I am unable to agrée with those conclusions of the court 
below. 

There can, be no sort of doubt of thé correctness of the conclusion 
of the trial court that the pretended deeds from the executors to 
Charles Sprague were merely colorable. The record shows beyond 
question that those deeds; and the mortgages executed by Charles 
Sprague to the appellee constituted a mère scheme devised by the 
respective parties to them for the purpose of accomplishing indi- 
rectly what they Considered the provisions of the will prohibited. 
Charles Sprague never, paid anything for the purported conveyances 
to him, and the évidence in the case makes it perfectly plain that 
it was never intended by any; of the parties to the transactions that 
he should. He never entered into possession of any of the property, 
nor exercised any act of ownership over any part of it. But on the 
contrary, the executors remained in possession, and continued to 
collect the rents and issues thereof, of ail of which the appellee, 
through its agents, had full knowledge. And the court below, in 
effect, so found. It in effect, therefore, found, and correctly, against 
the défense set up by the appellee, that it was a bona fide purchaser 
of t)ie property in question, without notice. The record shows with 
perfeçt clearness that the appellee,, thro.ugh its agents, was a party 
to the entire scheme, and therefore took whatever it got with full 
notice of ail of the transactions. Did the law authorize or sanction 
any suçh disposition of the property of the decedent's estate? I am 
clearly of the opinioiii that it did not. A statute of Washington, as 
has been seen, authorize^ ^ny personto. provide in and by his will 
the manner in which his estate shall be settled, and déclares that, 
after the probate of suçh a will, "ail such estâtes may be managed 
and settled without the intervention of the [probate] court, if the 
said last will and testament so provides." In the case in hand the 
testator did so provide. He was possessed' of a small aniount of 
Personal property, and^,^, very considérable amount of real pstate, 
consisting mainly, if not entirely, of tîie Sprague Block, upon which 
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there was an existing mortgage of $40,000 in favor of the German 
Savings & Loan Society of San Francisco ; lot 6, block 904, in the 
city of Tâcoma, upon which there was a mortgage of $15,000 in 
favor of the New York Life Insurance Company; and the lots of 
land upon which the décèdent resided. It was stipulated at the trial 
that the $15,000 mortgage held by the New York Life Insurance 
Company was foreclosed by the mortgagee on November 20, 1897, 
for the amount of the judgment, with interest and costs, amounting 
to $18,203.11, leaving no deficiency, and that no rédemption was 
made. That lot is therefore eliminated from the case. 

Gen. Sprague, having entered into an antenuptial contract with 
Abby W. Vance, whom he afterwards married, by which, upon his 
death, she should receive eut of his estate the sum of $15,000, to 
be paid to her by the executors of his will within one year after his 
decease, and, in addition thereto, $300 a month until the $15,000 
should be paid, ratified and confirmed that agreement in and by his 
will, and also devised and bequeathed to her, for and during such 
period of her natural life as she should continue to occupy the 
same as a home, the lots of land which constituted his résidence, 
and certain articles of personal property ; adding therein that : 

"In the event my executors and trustées hereinafter named shall not deem 
It to the best Interest of my estate to pay sald sum of fifteen thousand dollars 
when It falls due, and my wife, Abby W. Sprague, shall consent to defer the 
payment thereof, then I do give and bequeath to my said wife, Abby W. 
Sprague, in lieu of interest on said sum of fifteen thousand dollars, the sum 
of two hundred dollars per month, payable monthly, from the date beginning 
one year after my decease and ending when my said executors and trustées 
shall pay my said wife the said sum of fifteen thousand dollars. And I 
do expressly charge the payment of the said sum of $15,000 upon the real 
estate [constitutlng their résidence] described in this paragraph of my will 
and in which I hâve devised to my wife, Abby W. Sprague, an estate during 
such portion of her life as she shall occupy the same as a home, and I do 
expressly release and discharge ail the remainder of my real estate from 
the lien of said sum of fifteen thousand dollars." 

The will contained but two legacies — that of $1,000 to Lucy M. 
Skinner, a sister of the deceased, and the $30,000 (subsequently re- 
duced by codicil to $15,000) devised to his daughter, Lucy L. Wick- 
ham, the payment of which latter legacy the testator expressly 
charged upon that part of the Sprague Block marked "A" upon the 
diagram, and expressly released and discharged ail the remainder 
of his real estate from the lien of that legacy. AU the rest, residue, 
and remainder of his estate, real, personal, and mixed, the testator 
bequeathed to his four sons, Otis, Winthrop Wright, Clark Wood- 
ard, and Charles Sprague, as tenants in common, and in equal parts. 

The testator expressly conferred upon the executors and trustées 
appointed by him full power and authority to sell any or ail of his 
real estate or personal property, except such of the latter as was 
specifically bequeathed by him, and excepting the parcel of real 
estate which he expressly charged with the payment of the legacy 
to his daughter, Mrs. Wickham, and the parcel expressly charged 
by him with the payment of the money due his wife under the mar- 
riage agreement, with or without notice, and upon such terms as 
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they should deem best, and free and discharged of any and ail liens, 
expressed or implied, created by bis will, and expressly deçlaring — 

"Tàat the receipt for the purchase money of my executors and trustées, or 
the survivor of them, shall be a sufflclent discharge of ttie purchase money, 
and that it shall not be necessary to obtaln a confirmation by any offlcer or 
court of any sale or sales made as aforesaid by my executors and trustées 
or the survivor of them in order to vest in their or his grantees the fee 
simple of said real estate." 

And also expressly directing that his estate should be settled in 
the manner therein provided, and that none of his executors or 
trustées should be required to take out letters testamentary, except 
to admit the will to probate in the manner required by existing laws, 
after which the estate should be settled without the intervention of 
the superior or any court or officer in any manner whatsoever. 

The conclusion of the court below to the effect that the mortgages 
executed by Charles Sprague to the appellee were in fact, and should 
be held to be, the mortgages of the executors, cannot, in my opinion, 
be supported, in view of the facts or upon principle. 

In the first place, the appellee, in its answers, in more than one 
place expressly alleged that it at ail times refused to loan any money 
to the executors, or to take as security therefor a mortgage upon 
any part of the property of the estate. There is nothing to the con- 
trary in the appellee's answers. And those averments are fortifîed 
by the further allégations thefeof to the efïect that the deeds from 
the executors to Charles Sprague were absolute conveyances, made 
in considération of the payment by him to them of the expressed 
considération thereof ; that he thereby became the owner in fee of 
the property covered by the deeds, after which the appellee in 
good faith made the $55,000 and $30,000 loans, respectively, to 
Charles Sprague, taking from him as security for the repayment 
thereof his notes, secured by his mortgages upon the property. A 
party is and should be held bound by such statement of facts made 
in its pleadings. And on principle it is and should be so. Courts 
of equity cannot, any more than courts of law, make contracts for 
parties. In the case of Hunt v. Rousmaniere, 1 Pet. 1, 16, 7 L,. Ed. 
:i7, the Suprême Court held that where parties, "upon délibération 
and advice,reject one species of security, and agrée to sélect another, 
under a misapprehension of the law as to the nature of the security 
so selected, a court of equity will not, on the ground of such misap- 
prehension and the insufEciency of such security, in conséquence 
of a subséquent event, not foreseen, perhaps, or thought of, direct 
a new security of a difïerent character to be given, or decree that 
to be donc which the parties supposed would bave been effected by 
the instrument which was finally agreed upon." 

In Ferry v. Laible, 31 N. J. Eq. 566, which, in respect to the point 
now under considération, was quite similar to the présent case, the 
chancellor said: 

"It was plauslbly argued by the counsel for the complalnant that the 
power to sell conferred by the wïl\ embraced also a power to mortgage, and 
that, if he was right in this contention, the, mortgage should be upheld as 
withln the power, for, although not executed by the executors themselves. 
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yet, havlng been executed by their grantee, to whom they eonveyed the 
mortgaged premlses for the purpose of havlng them mortgaged to the com- 
plainants, it should, in a court which deals mainly with the substance of 
transactions, regardless of mère questions of form, be treated as the deed 
of the executors. My judgment rejects both propositions as thoronghly un- 
sound. The last is much too devious, and too strongly marked by false sug- 
gestions, if Dot aetual falsehood, ever to be recognized as a fit foundation for 
a judieial conclusion." 

See, also, Moore v. American L. & T. Co., 115 N. Y. 65, 21 N. E. 
681. 

But I am also of the opinion that under the terms of the will the 
executors had no power to borrow money, and to secure the same 
by mortgage upon property of the estate. A mortgage upon real 
property in the state of Washington does not convey to the mort- 
gagee any title thereto, either before or after condition broken, but 
is only a lien, which is extinguished by the payment of the money 
for which it is given as security. Dane v. Daniel, 23 Wash. 3?9, 
63 Pac. 268. 

In Allen v. St. L. National Bank, 130 U. S. 33, 7 Sup. Ct. 462, 30 
L. Ed. 573, the Suprême Court said : 

"The essential différence between a power to sell and a power to pledge is 
well brought out in a récent case in the House of Lords, by ILiord Chancellor 
Selborne, who said: 'It is manifest that, when a man is dealing with other 
people's goods, the différence between an authority to sell and an authorlty 
to mortgage or pledge is one which may go to the root of ail the motives and 
purposes of the transaction. The object of a person who bas goods to sell 
is to turn them into money, but, when those goods are deposited by way of 
security for money borrowed, It is a transaction of a totally différent char- 
acter. If the owner of the goods does not get the money, his object and 
purpose are slmply defeated ; and if, on the other hand, he does get the 
money, a différent object and différent purpose are substltuted for the flrst, 
namely, that of borrowing money and contracting the relation of debtor with 
a créditer, while retalnlng a redeemable title to the goods, instead of ex- 
changing the title to the goods for a title, unaccompanied by any indebted- 
ness, to their fuU and équivalent in money.' " 

In Ventress v. Smith, 10 Pet. 161, 9 L. Ed. 383, the same court 
said: 

"Authority given to executors and administrators to sell Is a Personal trust, 
and must be strictly pursued. And if they transcend their authority in any 
essential particular, their act is void." 

In the case of Bloomer v. Waldron, 3 Hill, 361, Judge Cowen, in 
holding that a power of sale conferred upon an executor did not au- 
thorize him to make a mortgage, said : 

"When a man contracts a salo of his land, whether his object be to raise 
money or not, he means to put it in the market for what it will fetch at the 
time, and avoid the fluctuations of priées. An absolute title and delivery of 
possession will fetch more than a mère pledge. At any rate, there is a sub- 
stantial différence between raising money upon mortgage and sale, and it is 
enough to say that a power to raise it by one of thèse methods puis a néga- 
tive upon the other." 

Not only is there nothing in the will hère în question to indicate 

any intention on the part of the testator that his executors might 

mortgage and remortgage his property, but the whole frame of it 

indicates that he used the words "to sell" in their natural and or- 

138 F.— 24 
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dïîiary signification. ;,He excluded from the power of salestlig Per- 
sonal property specificàlly bequeathed, the parcel of land upon 
which he fixed a lien as security for the payment of his legacy to his 
daughter, and the lots constituting the résidence, upon which he 
fixed a lien to secure the payment of the money due his widow under 
the provisions of the antenuptial contract as well as the will. 
Knowing that this money as well as his legacies and dèbts must 
be paid, he conf erred upon his executors and trustées f uU power and 
authority to sell ail of his other property; expressly declaring that 
their receipt for the "purchase money" should be a sufficient dis- 
charge of the "purchase money," and expreçsly declaring that "it 
shall not be necessary to obtain a confirmation by any officer or 
court of any sale or sales made as aforesaid by my executors and 
trustées, or the survivor of them, in order to vest in their or his 
grantee the fee simple of said real estate." I am of the opinion that 
under such a will the power to borrow money and secure its repay- 
ment by mortgage upon the property of the estate does not exist 
in the executors and trustées. If they may exercise that power 
once, they may do so over and over again, and thus prolong the 
trust indefinitely. No such intention on the part of the testator 
■can be discerned from the provis'ions of the will in question. See, 
also, Parkhurst v. TrumbuU, 130 Mich. 408, 90 N. W. 25 ; Tavlor 
V. Galloway, 1 Ohio, 233, 13 Am. Dec. 605; Hoyt V. Jaques, 'l29 
Mass. 286; Allen v. Ruddell, 51 S. C. 366, 29 S. E. 198; Rutherford 
L. & I. Co. V. Sanntrock, 60 N. J. Eq. 471, 46 Atl. 648. 

Nor am I able, in view of the facts disclosed by the record, to see 
liow the àppellee can be subrogated to the rights of the German 
Savings & Loan Society under its mortgage, notwithstanding the 
fact that that mortgage was paid with money loaned by the àp- 
pellee to Charles Sprague. This court, as well as the Suprême 
Court of the state of Washington, has recently held fraudulent and 
void a similar manipulation of the real property of minor children 
by the guardian and others interested in evading and circumventing 
the provisions of a state statute authorizing a guardian to sell the 
real property of his ward, under orders of the probate court, but 
making no provision for mortgaging it. Lombard v. La Dow, 126 
Eed. 119, 60 C. C. A. 667; Dormitzer v. German Savings & Loan 
Societv, 23 Wash. 132, 62 Pac. 862; German Savings & Loan So- 
ciety V. TuU et al. (decided hère March 6, 1905) 136 Fed. 1. The 
same principle, in my opinion, applies to fictitious dealings with 
the estate of a décèdent, and it has been so held. Moore v. The 
American L. & T. Co., 115 N. Y. 65, 21 N. E. 681. 

Subrogation, as was said in German Savings & Loan Society v. 
TuU et al., supra, is founded on the facts and circumstances of each 
particular case, and on the principles of natural justice. In gên- 
erai, it will be applied — 

"Whenever any person, other than a mère volunteer, pays a debt or demand 
which in equity or good cotiscicnce should hâve been satlsfled by another, or 
where a llabUity of one person is dlscharged ont of a fund belonging to 
another, or where one person is compelled, for his own protection, or that of 
«orne interest which he represents, to pay a debt for which another is prima- 
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rlly liable, or wherever the dental of the rlght would be contrary to eqnlty 
and good conscience. Subrogation being the créature of equity, it will not 
be permitted wbere it would wcrk injustice to the rights of those having 
equal or superior equities. Thus, it will not be enforced against a bona flde 
purchaser for value without notice, or in favor of a person guilty of fraud, 
or for the beneflt of one who would thereby be enabled to dérive an advan- 
tage from, or to establish his claim through, his own wrong or négligence or 
inéquitable or illégal conduct. Nor will it be enforced at the expense of a 
légal right, or where resort to a usurious agreement or securlty would be 
necessary for its establishment." 27 Am. & Eng. Encyc. of Law (2d Ed.) 
203, 204, and authorlties there cited. 

With full knowledge of the provisions of the will and of the pow- 
ers of the executors, the appellee, through its agents, became a party 
to the wrongful manipulation of the property of the estate already 
detailed; and after the superior court of the state of Washington 
had overruled itS demurrers to the answers of Mrs. Wickham to 
the complaints there filed for the foreclosure of the appellee's mort- 
gages, in which she set up in défense the facts hère relied upon by 
her and the cross-complainànt, the appellee entered into the stipula- 
tion, to which neither Mrs. Wickham nor Mrs. Cox was a party, 
under which it received the quitclaim deed purporting to convey to 
it the property involved in those suits, and dismissed them. I am 
of the opinion that those proceedings, from their commencement to 
their end, whether so intended or not, were wrongful, and consti- 
tuted a légal fraud upon ail persons legally entitled to look to the 
property of the estate for the payment of money due them, for 
which reason, as well as because there is no foundation for it in 
the appellee's pleadings, I am of the opinion that the appellee is 
not entitled to be subrogated to anybody's rights. Authorities 
supra, and German Bank v. United States, 148 U. S. 573, 13 Sup. 
et. 702, 37 L. Ed. 564; Huse v. Den (Cal.) 24 Pac. 790, 20 Am. St. 
Rep. 232. 

The appellee occupies the position of a mère volunteer who has 
parted with its money on worthless security, and is not relievable 
by a court of equity out of another's property. Raiiroad Company 
V. Soutter, 13 Wall. 517, 20 L. Ed. 543; Patterson v. Brown, 32 N. 
Y. 81. The case shows that the money due the widow was paid 
by the executors out of the $55,000 loaned by the appellee, and that 
the parcel of land charged by the testator with the lien to secure 
the payment of the legacy to Mrs. Wickham was sold by the ex- 
ecutors and trustées and the residuary legatees, subject to certain 
taxes and assessments against it, for $8,866; such sale being 
made with Mrs. Wickham's consent; she receiving the purchase 
money, and releasing the property from the lien in her favor. The 
balance of her legacy has not been paid. If it continued, as I think 
it undoubtedly did, an obligation of the estate, I think there can be 
no doubt that she is entitled to hâve the trust property restored to 
the estate; to hâve an accounting by the executors, and the balance 
of her legacy paid, if there be sufficient money remaining in the 
estate to do so. Mollan v. Griffith, 3 Paige, 403 ; Boyer v. Robin- 
son, 26 Wash. 121, 66 Pac. 119. 

So, too, is the judgment creditor of the residuary legatees, Otis 
and Charles Sprague, entitled to like relief. Mrs. Cox's judgment 
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agaînst them was rendered prior to their attempted conveyance of 
their interest in the property to the appellee by the quitclaim deed 
executed in pursuance of the stipulation, from wliich both Mrs. Cox 
and Mrs. Wickham were omitted, although parties to the suits in 
which the stipulation was entered. That deed, being the final link 
in the tortious and illégal proceedings, was, like the rest of them, 
void and of no efifect as against the complainant and cross-com- 
plainant, and left the residuary interests of the judgment debtors 
still in them. Those interests the judgment creditor is equitably 
entitled to hâve applied to the satisfaction of the judgment, and, as 
the necessary means to the attainment of that end, is likewise en- 
titled to hâve the trust property restored to the estate, to hâve an 
accounting by the executors, and the residuary interests of the judg- 
ment debtors applied, so far as they may go, to the satisfaction of 
the balance due upon that judgment. 

The judgment appealed from should, in my opinion, be reversed, 
and the cause remanded to the court below for further proceedings 
not inconsistent with this opinion. 



WARD V. BOARD OF REGENTS OF KANSAS STATE AGRICULTURAL 

COLLEGE. 

(Circuit Court of Appeals, EIghth Circuit May 23, 1905.) 
No. 2,047. 

1. CoBPORATioNS— Kansas Ageicultubal College-^Liaeilitt to be Sited. 

Under a statute creating the Kansas Agricultural Collège, and vesting 
the government In a board of régents, which was constituted a body cor- 
porate with the rlght as sueh to sue and be sued, and to use a common 
seal, the board was subject to suit for breach of contract, though no 
législative appropriation of funds had been made to meet the claim on 
which the action was based, the board being entitled to satisfy a judg- 
ment against it, if rendered out of any funds not otherwise specifically 
appropriated. 

2. Same — Teachee's Conteact— Tisie— Reasonabi.eness. 

The statute incorporating the board of régents of the Kansas Agri- 
cultural Collège havlng authorized it to fis, increase, and diminish the 
regular number of prof essors, to appoint the same, and diminish their 
salaries, without limitation as to time, a contract employing a pro- 
fesser for two and one-half years was not void as made for an unrea- 
sonable period, though the personnel of the board was changed from 
year to year. 

3. Same— Discharge of Professors— Bkeach or Contract— Liabilitt. 

Where a statute incorporating the board of régents of the Kansas 
Agricultural Collège authorized such board to remove any professer 
whenever the interests of the collège required, such provision became a 
condition of a contract for the employment of a professor for a specified 
time; and hence, in the absence of fraud or bad faith, régents in dis- 
charging a professor before the termlnation of such contract were not 
liable in their corporate capacity for damages for a breach of such 
contract. 

4. Same— JuDiciAL Investigation. 

Where the board of régents of an agricultural collège were authorized 
by statute to remove professors employed whenever the Interests of the 
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collège should requlre, the ground on whlch a professer was removed 
prier to the expiration of the period covered by his contraet of em- 
ployment, in the absence of fraud or bad faith, was not a proper subject 
for Judlcial investigation. 
Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

George E. Stoker, for plaintiff in error. 
. R. J. Brock, N. H. Loomis, R. W. Blair, and H. A. Scandrett, for 
défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

AMIDON, District Judge. In the summer of 1898 the défendant 
employed the plaintiff as professor of English language and Htera- 
ture for the collège year commencing September 1, 1898, and end- 
ing June 30, 1899, at a salary of $1,450 per year. At the time of his 
engagement plaintifif was a résident of New Hampshire. He im- 
mediately removed to Kansas with his family, and entered upon the 
duties of his professorship, and continued to discharge the same un- 
til the end of the contraet. On the Ist of April, 1899, a change was 
to occur in the board of régents of the collège by the retirement of 
three of its members through the expiration of their term and the 
appointment of others in their stead. Fourteen days before this 
change occurred, namely, March 18, 1S99, and while plaintifif's orig- 
inal employment still had several months to run, the board entered 
into a new contraet with him, in writing, whereby he was employed 
in the same professorship from that date for nearly two and a half 
years — that is, until the close of the school year ending June 30, 
1901 — at a salary of $1,450 per annum, payable in equal monthly 
installments. On June 10, 1899, after the new members had been 
admitted, the board, by resolution, revoked and canceled said con- 
traet, specifying that the best interests of the collège required such 
action. Having waited for the expiration of the term of his em- 
ployment, the plaintiff brings this suit to recover damages which 
he claims to hâve suffered by reason of the violation of his contraet, 
and for other damages which he claims to hâve suffered in his pro- 
fession on account of the wrongful discharge. The défendant in- 
terposed a demurrer to this complaint upon the ground that it did 
not State facts sufficient to constitute a cause of action, which was 
sustained by the trial court. This ruling is the only matter brought 
under review by the présent writ of error. 

The action of the trial court is justified upon three grounds : (1) 
It is contended that because the board of régents is simply a gov- 
erning body, without property or the power of taxation, and re- 
ceives ail its funds by législative appropriation, it cannot be sued 
unless a fund has been placed in its hands to meet the claim upon 
which the action is based (which is not alleged in the présent com- 
plaint), and that in the absence of such a fund the plaintiff's only 
légal redress is by pétition to the state Législature. (2) That the 
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contract with the plaintiff was for an unreasonable period, and 
therefore void. (3) If the contract was valid, still the statute 
which grants to the board of régents the right to "remove any 
professer or teacher whenever the interests of the collège shall re- 
quire" vests in the board an absolute right to make suçh removal, 
and no action can grow out of the exercise of that right. 

The statute of Kansas establishing the Agricultural Collège vests 
the government of that institution in a board of régents, which by 
the act is constituted a body corporate, with the right, as such, to 
sue and be sued and to use a common seal. It is given power, 
among other things, "to elect a président; to fix, increase, and 
diminish the fegular number of professors and teachers ; and to 
appoint the same and détermine the amount of their salaries. They 
shall hâve power to remove the président and any professer or 
teacher whenever the interests of the collège shall require." 

The first contention of défendant finds its complète answer in this 
statute. The board is given full control of the Agricultural Collège. 
It may enter into contracts not only for the employment of the 
faculty, but also for maintaining the institution and for erecting 
such buildings as may bè necessary from time to time. It is ex- 
pressly given the power to sue and be sued in respect of any of 
thèse matters. When a judgment is recovered against the board, 
it may lawfully apply to its discharge any funds in its hands not 
otherwise specifîcally appropriated, and, in case no fund exists for 
the purpose, it will be presumed that the Législature will discharge 
its dùty by providing a fund to meet any liability of the board that 
is thus judicially established. 

No Sound reason is advanced to support the contention that the 
contract was void because for an unreasonable period. The statute 
establishing the board imposes no limit upon the term for which 
the varions members of the collège faculty may bé employed. Such 
an occasion calls for the exercise of a sound discrétion rather than 
the application of any hard and fast rule. What would be a rea- 
sonable term in one case would be unreasonable in another. An 
engagement such as is usual in other like educational institutions 
would be necessary in order to obtain the services of compétent and 
self-respecting scholars. Such a contract, though subject to revoca- 
tion, affords a professer a moral right, which is the only tenure 
that can be of practical benefit in such a relationship^ Thèse con- 
sidérations hâve receivied the express approval of the Suprême 
Court of Kansas in the case of Board of Régents v. Mudge, 21 Kan. 
223. Though the statute imposes no express limitation, it is sought 
to raise a limitation by implication from the fact that the member- 
ship of the board of regênts is changed from year to year by the 
retirement of a portion of its members and the appointment of oth- 
ers to fill the vacancy, and it is urged that the new board ought net 
to be hampered by the contracts of the old. This fact does not 
seem to us to justify such an implication. The weight of authority 
is clearly against such a holding. Câldwell v. School District No. 
? (C. C.) 55 Fed. 372 ; Gates v. School District, 53 Ark. 468, 14 S. 
W. 656, 10 h. R. A. 186 ; Reubelt v. Noblesville School Town, 106 
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Ind. 480, 7 N. E. 206; Tappan v. Carrollton School District, 44 
Mich. 500, 7 N. W. 73. The Législature has granted the power in 
unrestricted terms. It is the proper department to détermine 
whether a Sound public policy requires the power to be restricted 
or not. It would be an exceptional case indeed in which the courts 
would be justified in raising a limitation solely out of considéra- 
tions of public policy when the Législature has seen fit to grant an 
unlimited power. Furthermore, as many considérations of public 
policy can be brought forward to justify a grant of unlimited power 
as can be adduced in favor of the limitation for which défendant 
contends. Gates v. School District, 53 Ark. 468, 14 S. W. 656, 10 
L. R. A. 186. There are décisions in Illinois which hold that in the 
case of teachers in the common schools the local boards hâve not 
authority to contract beyond the year for which they are elected. 
Thèse décisions rest mainly upon peculiar statutory provisions. 
They also find support in the fact that the management of public 
schools has always been from terni to term. The reason which 
would justify such a limitation in their case has no application to a 
great educational institution like the Agricultural Collège of Kan- 
sas. whose administration should be controlled by a permanent and 
settled policy. 

The principal question presented by this writ of error is whether 
the présent case is ruled by the décision of the Suprême Court of 
Kansas in Board of Régents v. Mudge, 21 Kan. 223, above referred 
to. The défendant there was the same as in the présent case. The 
statute fixing the powers and duties of the board of régents then 
was the same as now. Prof. Mudge was employed as professer 
of geology and related sciences, but no formai contract was entered 
into. His salary, however, was fixed at $1,600 per annum, and the 
professor was given a house, rent free. From thèse facts and the 
nature of the service an implied contract would be raised that the 
employment was for a term of one year. Kellogg v. Citizens' In- 
surance Co., 94 Wis. 558, 69 N. W. 362. No doubt can exist that 
unless the statute authorized the board to discharge the professor 
during the term of the contract he would hâve been entitled to re- 
cover the full year's salary in case no facts existed justifying the 
discharge. He, however, did not sue upon the contract. The 
board of régents, pursuant to a power vested in it to enact ordi- 
nances, by-laws, and régulations for the government of the collège, 
liad passed a resolution "that each professor should give and re- 
ceive three months' notice of résignation or discharge, except in 
case of gross misconduct." This resolution was in force when Prof. 
Mudge was employed and discharged. He was discharged without 
notice and upon the avowed ground of gross misconduct. Now, 
the matter of primary importance to be noticed is that Prof. Mudge 
did not sue upon his contract of employment to recover his salary 
for the unexpired portion of the year, but based his action upon the 
resolution, and asked to recover only for the three-months period 
therein mentioned. The Mudge Case can be explained upon the 
ground that the statute giving the power to remove a professor 
whenever the interests of the collège require is not incompatible 
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with a reguiatibn niade pursuant to another section of the same 
statute, that a prof essor should be entitled to three months' notice 
of removal except in case of groSs misconduct. It was decided by 
the court that, while such a régulation was in force, a discharge 
without notice, in the absence of misconduct, would render the 
board liable for the professor's saiary for the period covered by the 
régulation. That was the only question before the court, and the 
language of the opinion must be confined to that question. 

The présent case is controUed by entirely différent considéra- 
tions. The plaintifï's contract is itself extraordinâry, and was en- 
tered into under circumstances such as justify the belief that both 
parties to it were aware that it would not mèet with the approval 
of the board of régents as it was soon to be reconstructed. The 
plaintifif sues to recover compensation for the entire period em- 
braced in this contract, and squarely challenges the right of the 
board of régents to discharge him, although in their opinion, hon- 
estly entertained and without fraud on their part, the best interests 
of the collège requirëd such action. We cannot sustain this con- 
tention without nullifying the statute. Its language is too plain 
to require construction. It says : "The board shall hâve power to 
remove any prof essor whenever the interests of the collège shall re- 
quire." By this law the interest of the collège is committed to the 
Sound discrétion of the board of régents.' Considérations which 
should move them, both in employing and in discharging a profes- 
ser, rest upon grounds that are not a proper subject of judicial in- 
vestigation. There is no charge in the pétition that the régents 
acted fraudulently or in bad faith. If we allow the plaintiff to re- 
cover, we-.must, therefore^ adopt either one of tWo propositions : 
(1) That thé régents, in their corporate capacity, are to be held li- 
able in damages for diâcharging a teacher because the welfare of 
the collège so required; or (2) that the question of the welfare of 
the collège is in every case one ultimately for judicial détermination. 
If we adopt the former proposition, there would obviously be a ju- 
dicial repeal of the statute; for if damages are recoverable for the 
exercise of a plain statutory power it would be as though the stat- 
ute were not in existence. This, however, is the main argument 
urged to sustain the right of recovery. It is said that though the 
statute empowers the board of régents to discharge a professer 
whenever in their judgment the best interests of the collège require 
such action, still, if the discharge is wrongful, the board would be 
liable in damages. This is a vicions reasoning in a circle. If the 
régents are vested with the right to discharge a professer whenever 
in their judgment the best interests of the collège require such ac- 
tion, then, if they act in good faith, the discharge cannot be "wrong- 
ful." To hold at one moment that the board had the légal right to 
discharge and at the next moment to impose full damages for the 
exercise of that right amounts to a destruction of the right itself. 
It is elementary knowledge that the law which is in force at the 
time a contract is made becomes a part of the contract. Under this 
rule the clause of the statute giving the right to remove a professer 
whenever in the honest judgment of the régents the interests of the 
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collège requîred was as much a part of the contract of employment 
as if the language had been expressly embodied among its pro- 
visions. If that be the case, it is difïicult to see how an exercise 
of the right can give rise to a légal cause of action. It is further 
urged in the brief of counsel for the plaintiff in error that the Légis- 
lature never intended by the statute that the right of removal 
should be exercised during the term of an employment fixed by con- 
tract. We are, however, unable to give any effect to the statute un- 
less it be held to cover that précise situation. If it be assumed 
that a professor is engaged without contract, and that his tenure is 
at will, then either party would be at liberty to terminate such a 
relationship without the aid of the statute. There vi?ould be no 
légal obligation to hold either the board or the professor to a con- 
tinuance of the employment. To terminate it would constitute no 
légal wrong. On the other hand, the statute was necessary to give 
to the board authority to discharge a professor in case his con- 
tract was for a fixed period. It was because the Législature 
thought it wise that ail such contracts should be made subject to 
this right of revocation that the statute was passed. Any other 
holding simply nullifîes the law. 

To accept the second of the above alternatives is no less plainly 
violative of elementary principles of law. Questions concerning 
the efficiency of a teacher in an institution of learning, his useful- 
ness, his relations to the student body and to the other members of 
the faculty, are so complicated and délicate that they are peculiarly 
for the considération of the governing authorities of the institution. 
It may be perfectly apparent to them that the présence of a teacher 
is prejudicial to the welfare and discipline of the collège, although 
it would be difficult, if not impossible, to make it so appear to a 
jury by the production of évidence in court. It would certainly be 
unusual to submit to a jury the question, "Will the interests of an 
institution of learning be promoted by dispensing with the services 
of a particular professor?" And yet if we assume that the statute 
of the State is of any virtue, it is just such a question that the plain- 
tiff in error sought to hâve determined.in the Circuit Court. It is 
a question which, in our opinion, the Législature intended to com- 
mit to the Sound judgment of the régents who are selected because 
of an especial fitness for the performance of such duties, and who, 
by their expérience and their intimate familiarity with the institu- 
tion, are qualified to exercise that discrétion in a far sounder man- 
ner than any court or jury could be qualified by évidence adduced 
through witnesses. It is elementary that no cause of action can 
arisc from the lawful exercise of a statutory power in the absence 
of an express provision conferring it. It is also a principle of law 
as securely founded that an exercise of a power by an administra- 
tive board or officer to whose judgment and discrétion it is com- 
mitted is not a proper subject of review by the courts when fraud 
or conditions équivalent thereto do not exist. Head v. University, 
19 Wall. 530, 22 L. Ed. 160 ; Board of Education v. Stotlar, 95 111. 
App. 250; Gillan v. Board of Régents, 88 Wis. 7, 58 N. W. 1042, 24 
L. R. A. 336; Queen v. Darlington School, 6 Q. B. 682; U. S. v. 



378 "438 FEDEBAL KBPORTEK. 

Arredondo, 6 Pet, 729, 8 L. Ed. 547 ; In re Hennen, 13 Pet. 230, 
10 L. Ed. 138; State v. Hawkins, 44 Ohio St. 98, 5 N. E. 228; Far- 
relly v. Cole, 60 Kan. 356, 372, 56 Pac. 492, 44 L. R. A. 464; City 
of Emporia v. Gilchrist, 37 Kan. 532, 15 Pac. 532. The language of 
the Suprême Court of Wisconsin in the case above cited (Gillan 
V. Board of Regènts, 88 Wis. 7, 58 N. W. 1042, 24 L. R. A. 336) 
seems to us entirely Sound : 

"The trial of à teacher in a normal school on charges of misconduct, with 
Its delays and publicity, and the excitement It would produce and the feelings 
It would engender, would be very Injurious to the school, and it would most 
Ukely make heated partisans of the other teachers and the scholars In the 
contest, and the evil conséquences would be great, If not endless. There is 
no other way in which the character of a teacher can be saved except by 
silent removal. An ill-dlsposed and perverse teacher might prefer to hâve 
charges against hlm made public, and to rally his forces of teachers and 
scholars and outside friends, and hâve a battle wlth the board, no matter 
how much the school might be injured by it. Sueh a he^rlng, however, would 
seem to defeat the wlse purpose that the Législature had in view in giving^ 
the board this power of removal at pleasure." 

Being satisfied, as we are, that the Mudge Case did not présent 
the questions that are controlling in the présent case, we feel at 
liberty to deal with the présent case upon gênerai principles of 
law, giving to the gênerai language in the Mudge Case only such 
weight as we believe it entitled to as a matter of reason, and not 
as a matter of authority. Treating it thus, we fînd no error in 
the action of the trial court justifying a reversai of its judgment. 
It is therefore afSrmed. 

SANBORN, Circuit Judge (dissenting). I agrée with the ma- 
jority of the court that on March 18, 1899, the board of régents of 
the Kansas State Agricultural Collège made a lawful agreement 
with the plaintiff, Ward, that they would employ him as a professor 
at a salar]' of $1,450 per annum until the close of the school year 
ending June 30, 1901, and that the provision of the statute that 
"they shall hâve the power to remove the président and any pro- 
fessor or teacher whenever tjie interest of the collège shall require" 
entered into and became a part of the con tract. But I am unable 
to bring my mind to the conclusion that this provision authorized 
the board of régents by their act of removal to violate their contract 
of employment or to deprive the plaintifï of his salary in the ab- 
sence of some Sound reason for his discharge. The only efïect of 
this provision, in my opinion, was that the board of régents might 
remove the professor, subject always to his right to enforce his 
contract and recover damages for its breach in case he was removed 
without just cause. Any other construction disables the board 
from making any contract of employment for a term, or for a time 
certain ; for a pretended contract for a time certain, which one of 
the parties may terminate at will at any time, is no contract for a 
term. The question has, it seems to riie, been decided by the Su- 
prême Court of Kansas, and its décision upon this issue should 
control in this court. The national courts ùniformly follow the con- 
struction of the Constitution and statutes of a state given by its 
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liighest judicial tribunal in ail cases that involve no question of 
gênerai or commercial law and no question of right under the fédéral 
Constitution or laws. Madden v. Lancaster County, 65 Fed. 188, 
192, 12 C. C. A. 566, 570; Illinois Trust & Sav. Bank v. City of 
Arkansas City, 76 Fed. 271, 279, 22 C. C. A. 171, 179, 34 L. R. A. 
518 ; Détroit v. Osborne, 135 U. S. 492, 499, 10 Sup. Ct. 1012, 34 
L. Ed. 260. 

In Board of Régents v. Mudge, 21 Kan. 223, 224, 228, 229, this 
board of régents made a contract on July 16, 1873, for the employ- 
nient of Mudge for one year. On September 4, 1873, they adopted 
a resolution that each professor should give and receive three 
months' notice of résignation or discharge, except in case of grôss 
misconduct. They discharged Mudge on February 6, 1874, with- 
out notice, although he was not guilty of misconduct. For three 
months thereafter he was out of employment, and he sued the board 
for compensation for thèse three months. He recovered. The 
counsel of the board of régents urged two reasons for the reversai 
of the judgment. The first vi^as stated in thèse words : 

"The plaintlflC below was subject to any resolution the board of régents 
might pass terminating the relation between the parties whenever In the 
opinion of the board the interest of the collège requlred the passage of such 
a résolution. The Législature has vested the government of this collège 
in the plaintifE in error, and made It, and no other tribunal, the judge of 
what is for the interest of the institution ; and the relation existing between 
the plaintifE and défendant does not resuit from any contract made and en- 
tered into by them, but from the laws existing at the time for the government 
of the agricultural collège, creating professorshlps, flxlng, increasing, and 
diminishing the regular number of professors and teachers, and providlng 
for the removal of the président, and any professor or teacher, whenever the 
interest of the collège required it. Head v. University, 19 Wall. 526, 22 L. 
Ed. 160." 

The second reason was that the resolution regarding the three- 
months notice of résignation or discharge was immaterial and in- 
effective in any event. The court considered both propositions, 
and decided that neither of them was tenable. The portion of the 
opinion pertinent to the first proposition reads in this way : 

"(1) The act relating to the agricultural collège (Gen. St. 18G8, p. 75, c. 3) 
provides, among other things, as follows : 

" 'Sec. 2. The government of such collège Is vested in a board of régents,' 
etc. 

" 'Sec. 3. The board of régents shall constitute a body corporate, with the 
right, as such, to sue and be sued, to use a common seal, and to alter the 
same at pleasure.' 

" 'Sec. 4. The régents shall hâve power to enact ordinances, by-laws, and 
régulations for the government of said collège; to elect a président; to fix, 
increase, and diminish the regular number of professors and teachers ; and 
to appoint the same, and to détermine the amount of their salaries. They 
shall hâve power to remove the président and any professor or teacher 
whenever the interest of the collège shall require.' 

" 'Sec. 12. The board of régents shall hâve the gênerai supervision of the 
collège and direction and control of ail expenditures.' 

"It wlll be seen from the foregoing sections of the statute that the power 
reposed in the board of régents is very extensive. They are a corporation 
having the entire control of ail departments of the collège — educational, flnan- 
cial, and administrative. They hâve the power to appoint and discharge 
the président, and ail the professors and teachers, and to flx and increase 
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çr dlmlnlflh thelr several salaries. But wlth ail thèse powers, they are not 
BMreme, nor Irresponsible. OÇher may 'sne and be sued,' just as the managing 
offlcers of other public corporations, sueh as cltles, towns, countles, townships, 
and school districts, may. Wbile their powers are extensiye, stlll they may 
render thelr board Uable by the wrongful exercise of such power. Thus 
they hâve the unquestioneçl and. the contlnulng power of employlng a prési- 
dent and prof essors and teachers whenever they may choose, and of dis- 
charging any of them whenever they May choose; but If they agrée to employ 
a président or professor or teacher for a perlod of three months, and then 
wrongfully discharge hlm before the three months has elapsed, they wlll 
leave their board responsible for the whole amount of the salary for such 
three months, notwithstanding such flischarge. Whlle the Législature un- 
questionably intended to confer upon the board of régents estenslve powers, 
yet it did not intend to confer upon them the Irresponsible power of trifling 
wlth other men's rights wlth impunity. And making the régents responsible 
for their acts does not in the least abridge thelr powers. It only tends to 
make them more cautions ànd circumspect in the exercise of their powers." 

This opinion seems tô me to be a plain and authoritative ruling 
that if the board of régents agreed to employ a professor or teacher 
for a period of two or three years, and then wrongfully discharged 
him before this time has elapsed, they left their board responsible 
for the whole amount of the salary for the length of time for which 
he was lawfully employed notwithstanding his discharge. And 
this seems to me to be a just and rational ruling. 

This ruling is not less effective or binding upon the fédéral court 
because the décision of the case is plàced upon two propositions 
which were pertinent to''the issue, to wit, the effect of the statute 
and the effect of the ruie, instead of upon one. Where a court 
places its décision of the ultimate légal issue before it upon its dé- 
cision of two légal questions which were pertinent to the issue, were 
debated at the bar, and were considered and determined in the 
opinion, the décision of each of the two questions, and of every per- 
tinent légal question decided in reaching either décision, has the 
binding force of an adjudication, and is not mère obiter dictum. 
Union Pac. Ry. Co. v. Mason City & Ft. Dodge R. Co., 64 C. C. A. 
348, 354, 355, 128 Fed. 230, 236,_ 237. 

In Board of Education of City of Ottawa v. Cook, 45 Pac. 119, 
the Court of Appeals of Kansas has reached the conclusion an- 
nounced by the Suprême Court in the Mudge Case in the considéra- 
tion of a similar issue. In that case the board of éducation em- 
ployed a teacher for the term of one year, commencing in Septem- 
ber, 1890, under a rule which read in this way : 

"At the regular meeting in June or as soon thereafter as practicable the 
board shall elect thè teachers of the public schools to hold their positions 
for one year unless sooner removed by vote of the board." 

On March 18, 1891, the teacher was removed by a vote of the 
board. She sued to reçover her salary for the remainder of the 
year. The court held thait the clause, "unless sooner removed by 
vote of the board," did not mean that the board might remove her 
without cause at its pleasure or caprice, and that notwithstanding 
she was removed by a vote of the board that removal left the board 
liable for her salary throughout the year, and the court affirmed a 
judgment in her favor for her compensation. 
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Both because a construction cf the Kansas statute which gives 
the board of régents the power to remove its employés without 
cause at any time seems to me to be unreasonable and inconsistent 
with the existence of any contract for a term, and because the courts 
of Kansas hâve so decided this question in construing this statute, 
I am of the opinion that the judgment below should be reversed, and 
that the case should be remanded for answer and trial. 



TOWNSEND V. BEATRICE CEMETERT ASS'N. 

(Circuit Court of Appeals, Eighth Circuit. May 2, 1903.) 

No. 2,090. 

APPEAI.—REVIEW— Absence of Evidence feom Recobd. 

On appeal in an equity case, recourse cannot be had to an opinion 
flled by the court below to ascertain the facts, where there Is no évidence 
In the record; and, where the case was decided on issues of fact, it 
cannot be reviewed. 

[Ed. Note. — For cases in point, see vol. 3, Cent. Dlg. Appeal and Error, 
§ 2967.] 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

Richard S. Horton, for appellant, 
Ernest O. Kretsinger, for appellee, 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. The appellee, Béatrice Cemetery As- 
sociation, a corporation of the state of Nebraska, filed its bill in 
equity against appellant, W. J. Townsend, alleging, in substance, 
that it owned certain lands described, platted into blocks and lots 
for the sole purpose of being used as a cemetery, and not with a view 
to profit; that a large number of bodies had been buried therein; 
and that it was improving and beautifying the whole premises, to 
be used for the purpose of the burial of the dead. The bill alleged 
that in March, 1899, the défendant therein recovered a judgment in 
the United States Circuit Court at Omaha, Neb., against said asso- 
ciation for the sum of $5,082.66, and $64.40 costs ; that the défend- 
ant had fîled a certified transcript of said judgment in the office of 
the clerk of the district court of Gage county, Neb., in which the 
cemetery lots are situated ; that the défendant claims to hâve 
a judgment lien upon the unsold lots and blocks in said cemetery 
grounds, and was threatening to cause exécution to issue upon said 
judgment against said lots, to sell them to satisfy said judgment. 
The bill allèges that said property, under the laws of the state of 
Nebraska, is exempt from sale under exécution to collect said judg- 
ment, and that the action of the défendant in filing said judgment, 
and threatening to enforce the same as a lien on said land, casts a 
cloud upon the title. The bill prays to hâve said cloud removed. 
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and for ail proper relief. The défendant below made answer to this 
bill, which is not material to be recited, as the case on appeal dé- 
pends upon the cross-bill hereinafter mentioned. In its cross-bill 
the défendant alleged the ownership by the cemetery association of 
the real estate described in the bill of complaint; that only a part 
of said property is used as a burying ground, and a portion thereof 
is leased by. the complainant for agricultural purposes. It then 
sets out the recovery of the judgment against the association, and 
allèges that it is a lien upon the property aforesaid. The cross-bill 
further allèges that it was adjudicated by the said court in the action 
in which the said judgment was recovered that the indebtedness 
represented by the judgment grew out of a loan of money by said 
défendant, Townsend, to said association, which said sum of money 
was obtained and used by said association to pay an indebtedness 
which it created in the purchase of said land. The cross-bill prayed 
that said judgment bé declared to be a lien upon certain portions 
of said lands, and that the said association be enjqined from selling 
and disposing of any part of the same. It further prayed that a re- 
ceiver be appointed to collect the proceeds from the sale of ail lots 
in the west 40 acres of said property, and for other proper relief. 
To this cross-bill the complainant below made answer, putting in 
issue the material allégation in the cross-bill ; specifically denying 
that the land on which the lien is sought to be enforced is used for 
agi-icultural purposes, further than to allow the sexton, who is em- 
ployed by the association at a salary of $200 per year, to use the 
grass and crops which he raises thereon in part payrnent of his 
salary; alleging that such cultivation of the ground is only intend- 
ed for its better préparation for the use of a cemetery. It then set 
out the number of personç buried iij said cemetery, and the prob- 
ability of the use in the near future of the whole of said property 
for such burial purposes ; that a portion of the land on which the 
said lien is sought to be enforced is already occupied by graves of 
the dead buried therein. It denied that the said judgment was a 
lien on any of the property in question, and denied that the cross- 
complainant was entitled to the appointment of a receiver, as 
prayed. The formai replication was filed to this answer. The 
Circuit Court entered a decree dismissing the bill of complaint, and 
also the cross-bill of complaint. From the action of the court in 
dismissing said cross-bill the said Townsend took an appeal to this 
court, assigning for error that the Circuit Court erred in dismissing 
the cross-bill; that it erred in denying the prayer of respondent for 
the appointment of a receiver, and in not rendering a decree for re- 
spondent upon his cross-bill. 

The only question, therefore, before this court for review, îs the 
action of the Circuit Court in dismissing the cross-bill. The only 
records respecting the proceedings on the çross-bill before this court 
are the cross'-bill, answer, reply, and decree of the court dismissing 
the bill. There is not one word of évidence preserved in this record. 
Counsel seem to hâve assumed that the mémorandum opinion filed 
by the trial judge durîng the pendency of the case, which is sent up 
with the record, can be referred to ott this appeal for the aâcertain- 
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ment of the essential facts in évidence. This îs a fatal misconcep- 
tion. Recourse cannot be had to such opinion to ascertain the facts. 
Dickinson v. Planters' Bank, 16 Wall. 250, 21 h. Ed. 278 ; Saltonstall 
V. Birtwell, 150 U. S. 417, 14 Sup. Ct. 169, 37 L. Ed. 1128; England 
V. Gebhardt, 112 U. S. 502, S Sup. Ct. 287, 28 h. Ed. 811; Kentucky 
Life & Ace. Ins. Co. v. Hamilton, 63 Fed. 93, 11 C. C. A. 42 ; Hink- 
ley et al. v. City of Arkansas City, 69 Fed. 768, 16 C. C. A. 395; Ad- 
kins v.Sloane, 60 Fed. 344, 8 C. C. A. 656; Id., 61 Fed. 791, 10 C. C. 
A. 69. 

The appellant sought by his bill one of two things — either to havc 
the unsold lots of the cemetery association sold under exécution to 
satisfy his judgment, or, if that could not be donc, then "that a re- 
ceiver may be appointed to collect the proceeds of the sale of ail 
lots in the west forty acres of said property." In either case his 
right to invoke the aid of a court of equity is predicated of the al- 
légation in the bill that the indebtedness for which the said judg- 
ment was rendered grew out of a loan of money by appellant to 
said cemetecy association, and which was used in purchasing said 
property. this allégation is put in issue by the answer. As al- 
ready stated, the record before us does not présent the évidence, 
either in the form of dépositions or ore tenus, to establish this im- 
portant issue. As, under the statute of the state of Nebraska, such 
property, platted and designated for use as a burial ground, is not 
subject to sale on exécution (section 53, c. 16, Comp. St. 1903)> the 
cross-complainant recogTiii:ed that, if he had any ground of relief 
whatever for the collection of his judgment debt, it was predicable 
of the existence of the fact that the considération of the judgment 
was money loaned by him to the association, with which the said 
property was purchased. Without proof of this fact, his case would 
fail, without the court considering and determining whether or not 
equity could afïord him the assistance he asks if the fact of such 
use of the' mbney were proven. 

As the decree shows that the cause was heard upon the cross-bilU 
answer, and reply, "and the proofs in the case," the dismissal of the 
cross-bill was therefore predicated upon proofs for want of equity. 
The proofs not being before the court, it results that the decree of 
the Circuit Court must be afiirmed. 



NORTHERN COMMERCIAL CO. T. NESTOK. 

(Circuit Court of Apoeals, Ninth Circuit May 22, 1905.) 

No. 1,071. 

1. SHIPIftpa^-^AEEIERS OF Passengees— DUTY TO Peotict feom Injxjet. 

A carrier of passengers by water is bound. to exerfiise the utmost vig- 
ilance and çare in maintaining order on its vessel and to proteet its pas- 
sengers against injury by the caréless use of firearms or other violenc& 
from whatever source arising, which could reasonably hâve been an- 
ticipated in view of ail the existing circum stances and the number and 
character of the persons on board ; and where the oiBcers permltted 
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passengers to discharge flrearms on board In a reckless manner tbe owner 
Is llable to a passenger Injured thereby without hls fault or negligenée. 

[Ed. Note.— For Cases in point, see vol. 44, Cent Dig. SWpping, §§ 538, 
544.] 

2. Damages— Peesonai, Injùry— Instruction. 

The charge of the court as to the measure of damages recoverable in 
an action for a personal injury consldered and approved. 

3. ShIPPING— iNJtJBT OF PASSENOEB— DUTY OF SHIP TO GiVE MEDICAL OARB. 

A passenger on a vessel, injured, whlle on a voyage, without his fault, 
through the négligence of the offlcers, is entitled to no less care from the 
shlp than a seaman, and Its duty is not fulfilled by givlng hlm sucb care 
as an ordinary unskilled person could afford him. 

In Error to the District Court of the United States for the Second 
Division of the District of Alaska. 

The défendant in error Was plalntiff below in thls action, vrhlch was 
brought to recover from the plalntiff in error (défendant below) $50,600 as 
damages growlng out of the wounding of the plalntiff tô the action while 
a passenger on the défendantes steamer Sadie on one of her trips between 
Nome and Keewallk, in ttie District of Alaska, the complaint alleging that 
on June 29, 1902, the défendant reeeived the plalntiff on board its steamer 
In the roadstead oft Noine, for the purpose of safely carrylng hlm as a 
passenger from Nome to Keewallk for the flrst-class fare of $30, paid to 
the défendant by the plalntiff therefor; that the défendant, its servants, 
agents, and employés, so negligently, carelessly, and unsklllfully operated 
and managed the steamer on the trip that divers passengers (other than the 
plalntiff) and employés were allowed and permltted to and did flre off guns 
and; 4rearms at random on, thie steamer, and that, notwithstanding the ap- 
parent danger from such reckless shooting, the défendant^ by and through 
Its servants and employés, nègUgently perniitted the s'amé ahd partielpated 
thereliài and so inlsbehaved in the management of the steamer that through 
its négligence and careleasness the plalntiff, without any négligence or càre- 
lessness on his part, and while using ordinary care to avoid the danger of 
such flrearms, was, on July 1, 1902, shot through the left leg, near the ankle, 
by a bullet from one of the guns ' dlscharged on board the steamcar in the 
hands of one of the sald pérsôns aboard ; that the défendant negligently 
and carelessly allowed the plalntiff to remain on the steamer without medloal 
or surgical aid or attention for several days thereaf tef , and upon returning 
to the port of Nome from the trip to Keewallk the défendant negligently 
kept the plalntiff on the steamer for two days before removing him to the 
shore, where he procured médical and surgical ald and attention; that, 
owing to the injuries so reeeived, and in conséquence of the defendant's 
negleçt of him, the plalntiff was made slok, lame, and permanently dlsabled ; 
that the bones of hls left leg were shattered and weakened, thereby causing 
him great bodily pain and mental angulsh, and permanently impairlng and 
disflguring him; that by reason of said injuries the plalntiff sufCered the 
loss of his time from his business, and continued to be unable to attend to 
hls business in the future; that in conséquence of such injuries the plaln- 
tiff was compelled to and did expend $50 for medlclne, $250 for médical and 
surgical aid, and $300 for hospital treatment and nursing, and wlll be com- 
pelled to expend In the future other moneys for medicine, médical and hospi- 
tal treatment and nursing. By reason of ail whlch the plalntiff bas been 
damaged in the further sum of $50,000. The défendant, by its answer, ad- 
mitted that it was the owner of the steamer Sadie, and a carrier of passen- 
gers for hire between Nome and Keewallk, and that the plalntiff was a pas- 
senger on the steamer at the time of his Injury ; but put in issue the other 
materlal averments of the complaint. The case was trled with a jury, which 
rettirned a verdict in the plalntiff 's favor for $4,600, upon which judgment 
was entered against the défendant corporation. The case is brought bere 
byit. 
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Thomas, Gerstle & Frick, Charles S. Johnson, and A. J. Daly, for 
plaintiff in error. 

William A. Gilmore, James E. Fenton, and T. M. Reed, for de- 
fendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

It is contended on the part of the plaintiff in error that the court 
below should hâve instructed the jury to return a verdict in its favor. 
The refusai of the court to do so was, in our opinion, clearly right. 
The évidence showed without conflict that the défendant in error 
was at the time that he was shot sitting on the upper deck of the 
steamer, near the captain's cabin, reading. There was testimony 
going to show that on the day of the accident — which was July 1, 
1902 — as well as the day before there had been much shooting by 
the passengers and others on board, with pistols, guns, and rifles, 
some of them running from one side of the boat to the other with 
their weapons, and there was testimony tending to show that dur- 
ing the time such shooting was going on the rifle with which the 
défendant in error was shot had been carelessly left loaded on some 
grating on the deck of the steamer by a passenger called "The 
Lucky Swede," after which it was picked up by a man named Quinn, 
who handied it so recklessly as to shoot the défendant in error, in- 
flicting upon him a painful and serious injury. The case further 
shows that several of the passengers — the défendant in error among 
them — had complained to the master of the vessel of the danger of 
such use and handling of the firearms on board, the défendant in 
error testifying, among other things, as follows : 

"The shooting began in the morning, and continued o£f and on through 
the day, away along untll mldnight of June 30th, after midnight. I saw the 
'Lucky Swede' and saw Mr. Donahue and Frank Harker shooting. There 
were several others. A rifle, double-barrel hammerless shotgun, and sev- 
eral revolvers were used that day. A passenger on board by the name of 
Frank Harker was using the double-barrel shotgun. On June 30th, a great 
number of shots were fired. I had a conversation with the captain on June 
30th. The captain was on the pilot house, walklng back and forth. It was 
in the morning some time. There had been shooting. I asked the captain 
to not allow that reckless shooting, and people running across the boat with 
his gun ; that somebody was liable to be hurt. I do not recollect what the 
captain sald, but it was to the effect that guns were allowed on the boat. 
There was shooting prlor to my conversation." 

In the testimony of the witness Riese that witness said, among 
other things: 

"I saw Mr. Quinn handling that gun on the morning of June 30th. I don't 
know whether he was shooting it or not I mean the twenty-two rifle. He 
was handling it just a little aft of the paddle wheels — between there and 
the stern of the boat. I could not be positive whether he handied the gun 
on the flrst day or not. I know he did on the second. That was the next 
day after we left Kome, the 30th of June. On the morning of the Ist day 
of July he was on the aft part of the boat, and he wanted this little rifle. 
He was handling thls rifle, but he was too reckless with It, that I took it 
away from him, and gave It to some one else. I forget now who It was. I 
138 F.— 25 
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hàd a conversation wlth the captaln of the Sadie prlor to the time Mr. Nestor 
was shot. He was standing at the corner o£ the pilot house, on th0, left-hand 
side, and looking towards the forward end of the boat. I had this conver- 
sation on the Ist day of ÎTuly, a littlè while before lunch, about eleven 
o'clock a. m." 

The witness beîng askèd to state that conversation, the question 

was objected to, and, the objection being overruled, he answered : 

"I went to the captaln, and told him that/ï dld not think it right to allow 
people to handle guns on board the steamex In such a careless manner ; that 
it endangers the lives of our fellovc pàsséhgers. I don't just exactly remem- 
ber now what the captain did say. He made some kind of a sharp remark to 
me, a3 much as to say that be was running the ship, or something to that 
efCect I didn't get any satisfaction from him. Af ter I conversed vFlth the 
captaln, he did not take any steps to stop thé shooting. There was shooting 
afterthat.» 

On. cross-examination this wîtness testified: 

"I weîit once to the captaln. I am positive that was on July Ist, and not 
on JuneSÔtb. I remember the Incident that occurred at that tlme because 
it was thé, day that this man Qulnn handled the gun in such a reckless man- 
ner, aud'tihis Incident occurred shortly afterward. I guess I did make the 
answer tothe question to thç taking of njy déposition, 'When was it you 
spoke to the captaln?' theanswèr, 'It was the flrst morning out after we 
left hère;' and in answer. to tlie question, 'About what time; do you remem- 
ber?' , I gntess I did make the answer, 'It was about nine or ten o'clock in the 
morning,' " 

It is surprising, in view of such testimony, to find it seriously con- 
tendeditîîat.the court should hâve taken the case from the jury by 
directitig à verdict for the défendant. The défendant was bound 
to exercise the utmost vigilance and care in maintaining order and 
guarding its passengêrs. against the négligent and careless use of 
firearms and other violence, from whatever source arising, which 
might reasonably hâve been anticipated, or naturally expected to 
occur, in view of ail the existirig circumstances, and of the number 
and character of the persons on board. Flint v. Norwich, etc., 
Trans. Co., 34 Conn. 554, Féd. Cas. No. 4,873; Norwich & N. Y. 
Transp. Co. v. Flint, 13 Wall. 3, 20 L. Ed. 556 ; West Memphis 
Packet Co. V. White, 99 Tenn. 256, 41 S. W. 583, 38 L. R. A. 427. 
The charge of the court below, taken, as a whole, was in substantial 
accord wiïh this rule. It is not, as has been often decided, permissi- 
ble to take and consider is'olated sentences of a charge, regardless 
of their context. We are of opinion that the charge of the court 
below covered the law applicable to the case (except in respect to 
an omission, favorable^to the plaintiff in error, hereinafter noticed), 
and thàt there was therefore no prejudicial error in refusing such 
of the plaintiff in error's instructions as stated the law correctly. 

It is urged on behalf of the, plaintiff in error that the, jury was not 
properly mstructed in regard to the assëssment of damages. This is 
the instruction given by the court on that subject: 

"I further InstrUct you that if you flud from a prépondérance of the évi- 
dence ail of the issues in this case In favor of the plalntifC, and that he is 
entitled to recover, the niéasiire àî his recovery should be llmited strictly to 
What la teroied 'compensatoty damages,' not exceeding the sum of fifty 
thousaûd six hùndred dollars. In assesslllg such damages the ' jury may 
consider the award: (1) Such sum as will compensate him for the reason- 
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able vaine of the services for médical attendance, for medlcines, nursing and 
hospltal fées paid or Incurred, if any sucli exi^enses hâve been proyen, in 
attemptifig to effect a cure, and for nursing him during the period that he 
was disabled by bis injury. (2) The value of bis time during the period that 
he was disabled by such injury, if it bas been shown by the évidence. (3) If 
the injury is of a permanent nature, and bas impaired the plaintilï's power 
to earn money in the future, such sum as will compensate him for such loss 
of power. And, finally, the jury may consider the pain and sufEering, both 
mental and physical, to which plaintifC bas been subjected, if any ; the loss 
of time and loss of wages which bas resulted from his injury, if any ; the 
nature and extent of his physical injuries; thé efCect upon his ability to earn 
his living since the injury oecurred, as compared with his ability to do so 
before ; and the probable effect of those injuries upon his future health and 
strength. TJnder ail thèse circumstances, and in view of ail thèse facts, if 
you flnd plaintiffi is entitled to recover, yôu should award him such damages 
as you, in your dispassionate judgment, believe will be a reasonable and 
just compensation for the Injuries, if any, he has sustained, not exceeding 
the sum of fif ty thousand six hundred dollars." 

The first objection made to thèse instructions is that the jury 
was first directed to take into account the value of the plaintiff's 
time during the period he was disabled by the injury, and was 
again told to consider the loss of wages sustained by the injury; 
that this was authorizing a double recovery for the same thing. 
We do not think the jury could hâve been misled in the particular 
indicated by the instructions given. The plaintifï in error had testi- 
fied to the amount of wages he was accustomed to receive, and the 
value of his time was therefore the amount of the wages, which was 
evidently what the court meant, and what the jury must hâve under- 
stood by the instructions in question. 

It is also contended on the part of the plaintiff in error that there 
was no testimony tending to show that the plaintiff's power to earn 
money was lessened by the accident, and therefore that the instruc- 
tions in respect to damages were erroncous. But we think the 
testimony of the plaintifï himself and of the witness Dr. Rininger 
constituted a sufïicient basis for the giving of the instruction com- 
plained of. 

Another objection, contained in the ninety-second and ninety- 
third assignments of error, is that the court erred in refusing to 
charge the jury that, if it should be found that the défendant at- 
tended the plaintifï after he was shot with the reasonable care that 
an ordinary person would hâve bestowed upon him under the cir- 
cumstances, they should return a verdict for the défendant. Such 
would not hâve been the degree of care required of the défendant 
towî^rds one of the members of its crew. The Iroquois, 194 U. S. 
340, 24 Sup. Ct. 640, 48 L. Ed. 955 ; Id., 118 Fed. 1003, 55 C. C. A. 
497; The Troop, 128 Fed. 856, 63 C. C. A. 584; Whitney v. Olsen, 
108 Fed. 292, 47 C. C. A. 331. Certainly a passenger is entitled 
to none the less care. Although one of the alleged grounds of the 
plaintiff's action was the defendant's neglect of him after he was 
wounded, and although the plaintiff's testimony tended to show 
such neglect, yet the attention of the jury was not called to that 
phase of the case in the instructions that were given. This, mani- 
festly, was in favor of the défendant to the action, and not to its 
préjudice. 
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The judgment is affirmed, subject to the stipulation of the re- 
spective parties to the suit filed in tKis court, agreeing that the judg- 
ment shall not bear interest after April 1, 1905. 



SOUTHERN PAC. 00. v. GLOTD. 

(Circuit Court of Appeals, Elghth Circuit. April 15, 1905.) 

No. 1,946. 

1. Masteh and Sebvant— Safe Place to Woek— Caee Reqtjibed of Raileoad 

companibs. 

The care which the law requires of a railroad company respecting the 
safety of the place where work is to be performed by its employés is or- 
dinary care, such as prudent, intelligent, experienced men usually use 
under like circumstances to guard against dangers reasonably to be an- 
ticlpated. It is not bound to use the best and safest guards or appli- 
ances, but, if It uses such as are customarily used under like circum- 
stances, it discharges its duty. 

[Ed. Note. — For cases in point, see vol. 34, Cent Dlg. Master and Serv- 
ant, §§ 173, 174, 183, 184, ISS-lôft] 

2. Samb— Injxjey of Bbakeman— Maintaining Open Culvebt. 

Where a railroad cojppany had for 30 years maintained open culverts 
on Its Une at ail points remote from stations, without any Injury having 
resulted theref rom to employés, or any fires having occurred on such 
culverts, whlle several had occurred on Its planked culverts, near sta- 
: tlons, caused by coals dropped from engines on the planking, it veas not 
chargeable with négligence in maintaining such open culverts on a 
grade where it was frequently necessary to eut trains in two and double 
In going up the grade, and was not liable for an injury to a brakeman 
accustomed to the road by falllng through such a culvert while so eutting 
a train in the night ; the risk therefrom, in vlew of the custom of such 
road and ail others in the région to use open culverts, being one which 
the brakeman assumed. 

[Ed. Note. — For cases tn point, see vol. 34, Cent Dig. Master and Serv- 
ant, § 555. 

Assumption of risk incident to employment, see note to Ohesapeake & 
O. R. Co. V. Hennessey, 38 C. O. A. 314.1 

3. Same— Action fob Injuey— Instructions. 

An instruction, in an action against a railroad company to recover for 
an injury to a brakeman by falling through an open culvert, which stated 
that the degree of care requlred from défendant in the construction of the 
culvert was such as a master would ordinarily use if the danger to be 
guarded against was a personal danger to the master hîmself, is er- 
roneous, as stating an incorrect measure of care, as well as misleading. 
In that there could be no évidence to make It applicable to a railroad 
company. 

In Efror to the Circuit Court of the United States for the District 
of Utah. 

The défendant in error (plalntifC below), after three years' service as lo- 
comotive fireman on a Wlsconsln railroad, entered defendant's service as 
freight brakeman March 5, 1902, upon the division of defendant's railroad 
between Carlia and Wadsworth, a distance of 256 miles. He made one trip 
over that division in March ; four or flve in April ; and from July Ist, worked 
steadily, except one day, until July 21st when he was Injured. Up to his 
last trip he had been head brakeman, but on- that trip he was rear brake- 
man. On this division was Rokeby Hill, ascendlng eastward from Cressid to 
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Rokeby, a distance of two miles, on a grade so steep that more than three- 
fourths of the east-bound freight trains had to be "doubled" on that hlll. 
The engins would haul the whole train np the hill until it could no no far- 
ther, when the train would stop, and be separated near the middle, and the 
rear section left with brakes set, to hold It while the engine went on with 
the forward section to a siding at the top of the hill, whenee it would re- 
turn and take up the rear section, when the train would be united, and go 
on. Some freight trains went over the hill wlthout "doubling," and ail oth- 
ers, before being separated, were taken as far up the hill as the engine could 
haul the whole train; and thus the stopping of the train and the necessity 
of dividing it might occur at any place from near the bottom to near the 
top of this long hill. At Cressid there was a switch siding, and at a short 
distance east of that was a culvert, crossing the roadbed under the tracks 
for the passage of water- This culvert was covered with plank at least for 
a space of four feet outside of eaeh rail. At long distances from this cul- 
vert and from each other two other culverts, to allow the passage of water, 
crossed the grade of the railroad at différent places on the slope of this hill. 
Thèse two culverts were each eight feet or more in width, of varying depth, 
and wlthout covering, except the stringers, ties, and rails. On that division 
of said railroad over whlch the plaintifC was constantly passlng were 168 
similar open culverts. On July 21, 1902, the freight train on which plaintiff 
was rear brakeman left Wadsworth, going east, with 20 loaded and 2 empty 
cars. On reaching Rokeby Hill after midnight, plaintiff, by direction of the 
conductor, went ahead over the cars to about 10 cars from the engine, to be 
ready to "double"; and, when the train stopped, plaintiff passed to the 
ground with a lantern, turned the air cock, uncoupled the hose, and released 
some air to set the air brakes tn the rear section, and signaled the engineer 
for slack, which being responded to, he pulled the coupling pin, and signaled 
the engineer to go forward. But the backward movement had started the rear 
section, and plaintiff, observing that he had not released air enough to cause 
the brakes to hold that section, followed Its backward movement to correct 
this. He followed It about 10 feet, reaching over the drawhead for the hose 
cock to release more air, when he stumbled into one of thèse open culverts, 
falling partly down, sldewise, when, the forward section of the train being 
still moving backward, his arm was caught between the drawheads of the 
cars, and so injured as to make necessary amputation near the shoulder. 
Other faets will be mentioned in the opinion. In this action the négligence 
charged against the défendant was the leavlng this culvert open and uncov- 
ered. The verdict was for the plaintiff. 

Henry G. Herbel (Martin L. Clardy, on the brief), for plaintiff in 
error. 

W. L. Maginnis (Charles Stout, on the brief), for défendant in 
error. 

Before SANBORN and HOOK, Circuit Judges, and LOCHREN, 
District Judge. 

LOCHREN, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

The évidence shows that the culvert where the accident occurred 
was not in the vicinity of any yard, and was about one-half mile 
distant from the nearest switch, and passed through and across the 
fill under the track on the main line of the defendant's railroad. 
So far as appears, it was in good repair and without defect. But 
it was not covered with plank, and was therefore open between the 
ties. This mode of construction is alleged to be négligent, and lack- 
ing in that ordinary care which a railroad company is bound to exer- 
cise in providing a safe place for the performance of their work by 
its employés. The places where employés on a railroad must par- 
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form theîr work, whether upôn trains when moving, or about trains 
upon tracks, culverts, bridges, or switches, are usually unsafe, un- 
less intelligent care for his own safety is exercised by the employé. 
The care which the law requires of the railroad company respecting 
the safety of the place where the work is to be performed is ordinary 
care — such care as prudent, intelligent, experienced men usually 
employ under like circumstances to guard against dangers reason- 
ably to be anticipated. It is not bound to use what the court or 
jury may regard as the best and safest guards or appliances. If it 
uses such as are customarily used under like circumstances, it dis- 
charges its duty. Following the custom of ail railroads in that 
regard, the défendant railroad company had covered its culverts at 
stations, yards, and switches, where men were habitually working 
on the ground about trains, and generally présent to protect such 
covered culverts from fires caused by coals dropped from engines 
on the plank covering, but left ail its culverts on its main Une, dis- 
tant from stations, yards, and switches, uncovered, as less exposed 
to danger from fire which might cause wreckage of trains, and also 
from danger of weakening from decay caused by moisture held 
between planks and timbers. On the division upon which plaintiff 
had worked as brakeman during the time stated, there were, and 
had been since the year 1868, 168 such open culverts, including those 
on Rokeby Hill, and, though the practice of "doubling" freight 
trains had been the same during ail this time, no such accident had 
ever before happened, while many fires upon the covered culverts 
had occurred. It was the duty of the railroad company to use care 
to guard against ail probable dangers to its trains laden with passen- 
gers and freight, and surely against so serious a danger as the 
weakening or destruction by fire of culverts on its main line, away 
from yards or stations where such fire would be observed. It had, 
in view of the dangers to be apprehended, and of the universal usage 
of railroads in that région, to use its discrétion as to whether it was 
safer, ail things considered, to maintain this particular culvert cov- 
ered or uncovered, under the rule, which has been applied to un- 
blocked frogs (Gilbert v. Burlington, etc., R. Co., 128 Fed. 533, 
63 C. C. A. 27), double deadwoods (Northern Pacific R. Co. v. 
Blake, 63 Fed. 45, 11 C. C. A. 93), sharp curves (Tuttle v. Ry. Co., 
122 U. S. 189, 7 Sup. Ct. 1166, 30 L. Ed. 1114; Kohn v. McNulta, 
147 U. S. 238, 13 Sup. Ct. 298, 37 L. Ed. 150). And as fires had 
started in the covering of culverts on that division, that was a dan- 
ger of which the défendant company was warned and should guard 
against, while, as no harm to an employé had happened during ail 
that time from the many uncovered culverts on the same division, 
such danger would be less likely to be anticipated. 

The company would hardly expect that a brakeman would hâve 
passed asi many times as plaintifï did over that division of its rail- 
road, with its 168 open culverts, without, as plaintifï testified, hav- 
ing observed any of them, or anticipate that descending from a car, 
with a lighted lantern, 10 feet from such large, open culvert, which 
inust hâve been plainly visible at the side of the track, he would 
thèré, just above the culvert, go between two cars and separate 
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them, failing to release sufficient air to set the brakes of the rear 
cars, and follow those cars, with the lantern in his hands, into the 
open culvert, in his tardy attempt to release more air. The pre- 
tense that, in releasing air to set the brakes in the first instance, 
there was need of caution not to release too much, and set the 
brakes too hard, lest a jerk should endanger the drawheads, is palpa- 
ble. The train had stopped still for lack of power, when being 
drawn up an ascent. Between each car the "slack was out" when 
the train stopped, and no excess of brakes could hâve caused any 
jerk. 

The évidence made it clear that open culverts between stations 
and away from switches were in common use upon ail railroads in 
that part of the country. The use of this open culvert wâs there- 
fore not négligent on the part of the défendant, and any danger 
from such culvert was a rïsk assumed by plaintifï — an ordinarv risk 
of his employment. Titus v. Bradford, B. & K. R. Co. (Pa.) 20 
Atl. 517, 30 Am. St. Rep. 944. The motion for a directed verdict 
for the défendant should hâve been granted. 

Respecting the degree of care which the défendant should exer- 
cise in providing a safe place for its employés when performing 
their work, the court charged the jury as follows : 

"The particular amount of care that was required of the défendant was 
just that care that an ordlnary, prudent man, under those particular clrcum- 
stanees, in conducting that business, would use if the danger resulting from 
a want of care was his Personal danger. If the défendant measured up to 
that standard, it was not guilty of négligence ; if it fell below that standard, 
It was." 

The instruction assumes that greater care will be exercised where 
the danger to be guarded against is danger to the person of the 
master. An exception taken by défendant covers this portion of 
the charge. It is not specified as error in the assignment of errors, 
but was the subject of argument in the briefs and at the hearing; 
and, as there must be another trial, which will raise the same ques- 
tion as to the degree of care incumbent on the défendant, the cor- 
rectness or inaccuracy of this instruction should be now determined. 
The instruction, as given, is erroneous. The law requires that a 
master shall use ordinary care to provide for his servants a safe 
place in which to do their work. Ordinary care, as before stated, 
is that degree of care which prudent, intelligent, and experienced 
men usually employ under like circumstances to guard against dan- 
gers which are obvions or reasonably to be anticipated. This rule 
is plain, reasonable, and easily undérstood; and whether or not a 
master has in a particular case used ordinary care is readily deter- 
mined by proof of the care which is usually employed by other pru- 
dent, intelligent men, engaged in like business under like circum- 
stances, and in view of like hazards. The vice in the instruction 
given in this case is not only that it is not in accord with the well- 
settled law on the subject, but, in stating to the jury that the de- 
gree of care required was such as the master would ordinarily use 
if the danger to be guarded against was personal danger to the 
master himself, the court gave to the jury a rule which could not be 
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applied to the évidence in the case on trial, as there was no évidence 
as to what care or précaution was ever taken as to culverts or like 
structures on any railroad, when the conditions made the danger 
arising from want of care the personal danger of the master. Upon 
no railroad that ever existed did its principal managing officers 
(who, in the aggregate, may be regarded as the master, so far as the 
master's personality can be considered susceptible of danger) form 
the operating crews of trainmen on the trains, or become liable to 
the hazards of such an accident as happened in this case. Hence 
there was no évidence before the jury, and none could hâve been 
adduced, tending to show what différent or additional précautions 
were, in the exercise of ordinary care, usually taken by prudent and 
intelligerit principal officers and mangers of a railroad in respect to 
the construction of culvçrts on their main line, where such officers 
and managers were also the brakemen on the trains, and personally 
subjected to whatever périls to brakemen might arise from the cul- 
verts along the line. Such an instruction, applicable to no évidence 
in the case, could only leave the jury to conjecture what care or 
précaution would be taken under such fanciful conditions, if by 
the exercise of their imaginations they could bring themselves to 
contemplate as real such visionary unreality. The object of stat- 
ing a rule of law to a jury is to afford them a safe, practical guide, 
which can be comprehended, and which is applicable to the évidence 
they are to consider, and which, if observed, will lead them to right 
conclusions from that évidence. To give the jury a rule that is not 
applicable to any évidence in the case, or that can be produced, can 
only mislead them, and is manifest error. The exact question, aris- 
ing upon a similar instruction, has just been considered in this court 
in Southern Pacific v. Hetzer (C. C. A.) 135 Fed. 273, wherein Judge 
Sanborn revîews the àuthorities, and so clearly demonstrates the 
error in the instruction that further comment is needless hère. 

Judgment is reversed, and the cause remanded, with directions 
to grant a new trial. 

HOOK, Circuit Judge, concurred in the reversai, but not in ail 
of the grounds as stated. 



AMERICAN ALKALI CO., to Use of BROWN, v. KURTZ. 

(Circuit Court of Appeals, Third Circuit May 24, 1905.) 

No. 13. 

COBPOBATIONS— StOCKHOLDEBS— llABILITT FOB ASSESSMENT. 

One who, acting as agent for the owners of stock of a corporation In 
which he himself had no interest, caused the same to be transferred 
on the boolîs of the company to a third person, who was an employé of 
the company, and without Interest in the stock, the actual ownership of 
which remained as before, did not thereby render himself Ilable for an 
assessment thereafter made by the directors, wbere no fraud or dé- 
ception was practiced on the company. 
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i In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 134 Fed. 663. 

Malcolm Lloyd, Jr., for plaintiiï in error. 
R. M. Schick, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This was an action at law brought 
by the American Alkali Company, a corporation of the state of 
New Jersey, to the use of its receiver, Arthur K. Brown, against W. 
Wesley Kurtz, trading as a banker and broker under the name of 
W. W. Kurtz & Co. to recover an assessment made on September 
16, 1901, by the board of dirctors of the company upon 3,700 shares 
of the preferred stock of the company, of which on that date H. C. 
Magee was the holder of record on the books of the company. The 
case stated, submitted to the court for décision, contains the follow- 
ing récital of facts in respect to the 3,700 shares of stock : 

"On and prior to November 17, 1900, certiflcates therefor In the names of 
various persons, other than the défendant, had been duly Issued by the 
American Alkall Company, and were registered on the books of the com- 
pany in the name of said various persons. On the said November 17, 1900, 
the said certiiQcates were In the possession of the défendant, each aceom- 
panied vs^Ith a power of attorney to transfer the same, duly executed by the 
various persons in vyhose names they were registered, but in blank as to the 
name of the attorney who was to exécute the transfers. The stock repre- 
sented by the said certiflcates was not, however, nor was any part of it, the 
property of the défendant, but the said stock ail belonged to various other 
persons, and the défendant was in possession of said certiiicates therefor as 
agent for the various persons who were the owners thereof. On the said 
November 17, 1900, the défendant, acting therein as the agent for and on 
behalf of the various persons who owned the said stock, dellvered to the 
officers of the said American Alkali Company the said certiiicates for thlrty- 
seven hundred shares of stock, together with the said powers of attorney to 
transfer the same, and requested that they be transferred to, and that new 
certiflcates therefor be issued to, the said II. C. Magee, and the said trans- 
fers were on the same day made, and new certiflcates issued in his name ; 
and the said shares stood of record on the books of the company in his 
name, and so continued, from the said November 17, 1900, to September 16, 
1901, as aforesaid. At the time the said shares were transferred the said 
défendant did not inform the said American Alkali Company of the names 
of the various persons to whom the said stock belonged, and for whoni the 
défendant acted on requesting the transfer, and he was not asked to so in- 
form them. The said H. C. Magee, in becoming the holder of record of said 
shares of stock, acted at the request of the défendant, and had no ownership, 
interest, or property in the said shares. The said Magee was on the said 
November 17, 1900, the clerk of the said company for the transfer of its stock. 
The plaintiff subsequently made demaud upon the défendant to pay the as- 
sessment on the said shares so standing in the name of the said Magee, and 
the défendant ref used to make payment." 

The foregoing statement discloses ail the grounds of alleged 
liability on the part of the défendant to pay the stock assessment 
hère sued for. 

Now, it is not pretended that the défendant subscribed for this 
stock, or that he entered into any express contract to pay assess- 
ments thereon. It is admitted that the stock was not owned by 
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the défendant, but that it actually belonged tô other persons, for 
■whom the défendant acted as agent. The defendant's possession 
of the stock certificates was as agent for the owners. The case 
shows that whatever the défendant did in this entire business was 
donc by him as agent of the owners of the stock. Nothing at ail 
appears tending.to impeach the good faith of the défendant. He 
practiced no déception upon the alkali company, and did nothing 
to mislead the company. The stock never stood on the company's 
books in the name of the défendant. At the time of the assessment 
the registered holder was Magee. He was not the defendant's clerk, 
but was the transfer clerk of the alkali company. The case stated 
does not show that Magee held the stock in trust for or as agent of 
the défendant. To the contrary, upon the agreed facts it is évident 
that Magee was the registered holder of the stock for the defend- 
ant's principals — the real owners. Therefore, as the défendant is 
not liable by virtue of any express contract to pay the assessment, 
and as he was not the owner of the stock, nor the holder of record 
thereof, when the assessment was made, the court below was right 
in giving judgment in his favor upon the case stated. 

It does not appear that the défendant has refused to disclose his 
principals, but, if he should do so, it is open to the plaintifï to file a 
bill of discovery, if necessary. Brown v. McDonald (C. C. A.) 133 
Fed. 897. 

The judgment of the Circuit Court is affirmed. 



WALKBR V. McLOUD et al. 

(Circuit Court of Appeals, Blghtli Circuit. May 23, 1905.) 

No. 2,178. 

1. Indians — Sale of Impbovements of Noncitizkn by Shekiit— Validitt. 

Act Oct. 30, 1888, of the Choctaw Nation (Laws 1894, p. 248), which di- 
rects sheriffs to advertise for sale improvements owned by noncitizens of 
the nation who fall to sell the same as required by the act, and to "sell 
the same at the appointed time to the highest Choctaw citizen bidder for 
cash," does not authorize a sherlfC to make a sale of such improvements 
on crédit, and such a sale is vold and conveys no right or title to the 
purchaser. 

2. Same— Eecovebt op Impbovements fbom Intbtjder. 

That a défendant Is an intruder in possession of Improvements in the 
Indian Territory, in violation of the law of the Indian nation, afCords no 
ground for the recovery of such improvements by a plaintiff who shows 
no title thereto. 

Appeal from the United States Court of Appeals in the Indian 
Territory. 

For opinion below, see 83 S. W. 908. 

W. N. Redwine, Preslie B. Cole, and W. H. Jones, for appellant. 
C. B. Stuart, for appellees. 

Before VAN DEVANTER and HOOK, Circuit Judges, and 
ADAMS, District Judge. 
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PER CURIAM. This appeal challenges a decree of the United 
States court for the Central District of the Indian Territory dis- 
missing upon the merits the complaint in equity of the appellant's 
testator whereby the latter, as plaintiff, sought to obtain the posses- 
sion of certain lots in the town of South McAlester, in the Choctaw 
Nation, and to be quieted in such possession and in the title to the 
improvements on such lots, and to enjoin a sale thereof under a trust 
deed. The decree was affirmed by the appellate court in the Indian 
Territory (82 S. W. 908). The plaintiff's claim rests upon a sale 
made by the sherifï of Tobucksey county, Choctaw Nation, April» 
24, 1894, under an act of the Choctaw Législature approved October 
30, 1888 (Laws Choctaw Nation 1894, p. 248), which reads as fol- 
lows: 

"Ail noncltlzens not in the employ of a citizen of the Choctaw Nation and 
not authorlzed to live in the Choctaw Nation under the provisions of existlng 
treaty stipulations who hâve made or bought Improvements in said nation, 
are hereby notifled that they are allowed to sell their so-called improvements 
to citizens, and if such noncitizens fail to comply with this section, then it 
shall he the duty of the sheriffs of the counties in which such Improvements 
may be located to advertlse the same for sale in thirty days; and sell the 
same at the appointed time to the highest Choctaw citizen bldder for cash ; 
one half of which shall be paid Into their respective treasuries, and the other 
half into the national treasury. Provided, however, that if any such nonciti- 
zen fail or refuse to deliver the possession of such an improvement he shall 
be reported by the sheriff of that county to the principal chief and by said 
chief to the United States Indian agent, to take proper steps for the removal 
and prosecution of such ofifender under section 2118 of the Revised Statutes 
of the United States. Provided, further, that a notice of sale shall be posted 
by the sheriflf in three public places in hls county, which shall be légal notice 
to ail persons agalnst whom this law may operate." 

At the sale the plaintifif and two other Choctaw citizens pur- 
chased the improvements upon a bid somewhat in excess of $270, 
for which the sherifï acCepted their promissory notes payable to 
himself and his successor in ofhce when the purchasers shôuld be 
put in possession by the Choctaw Nation or should obtain posses- 
sion otherwise. Possession was not obtained by the purchasers 
and the notes hâve not been paid. The interest of the other two 
purchasers was conveyed to the plaintiff. The reasonable value 
of the improvements at the time of the sale was $60,000, and their 
reasonable rental value was $300 per month. The défendants and 
those whom they represent, as is claimed, were at and before the 
time of the sale noncitizens of the Choctaw Nation, not in the em- 
ploy of a citizen of the nation, and not authorized to live in the na- 
tion, and yet at that time they were, and ever since then they hâve 
continued to be, in the possession of the improvements under a 
claim of right thereto. 

Several objections are made to the plaintiff's title or right of re- 
covery. But one of them will be considered. The act of the Choc- 
taw Législature under which the plaintiff claims did not purport to 
transfer the title or right to improvements made or bought by a 
noncitizen, except upon a sale by the sheriff "to the highest Choc- 
taw citizen bidder for cash." An ofiîcer making a sale under such 
a statute must yield obédience to its directions. He canrtot sell ùp- 
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on credît or accept any other than an unconditional cash bid. So, 
also, a purchaser whose bid is made and accepted in disregard of 
the directions of the statute, or who does not pay the purchase 
price, acquires no interest in or right to the property. Hooper v. 
Castetter, 45 Neb. 67, 76, 63 N. W. 135 ; Phelps v. Jackson, 31 Ark. 
872, 278 ; People ex rel. v. Hays, 5 Cal. 66 ; Negley v. Stewart, 10 
Serg. & R. 207; Robins v. Bellas, 3 Watts, 359; Wheatley v. Tutt, 
4 Kan. 195; Swope v. Andery, 5 Ind. 313; Reynolds v. Wilson, 15 
111. 394, 60 Am. Dec. 753. The sale under which the plaintiff claims 
•was so obviously and so grossly in violation of the directions of the 
statute that it was and is of no effect. 

It is not necessary to consider whether the défendants are in- 
truders in the Choctaw Nation and are holding thèse improvements 
in violation of its law, because if they are the plaintifï bas no right 
to disturb them. Hockett v. Alston, 49 C. C. A. 180, 110 Fed. 910. 
The duty of enforcing the Choctaw laws in this respect, and of re- 
moving intruders from the Choctaw Nation, is by law confided to 
others. Morris v. Hitchcock, 194 U. S. 384, 24 Sup. Ct. 712, 48 h. 
Ed. 1030; Buster v. Wright (C. C. A.) 135 Fed. 947. 

The decree is affirmed. 



INa?ERNATIONAIi MFG. CO. et al. V. H. F. BRAMMER MFG. CO. 

(Circuit Court of Appeals, Elghth Circuit April 5, 1905.) 

No. 2,118. 

1. Patents — Infeingement— Mechanicai, Equivalents. 

In determlnlng the question of Infrlngement of a patent coveriug a new 
comblnatlon of éléments the form of the several parts has but llttle weight; 
the correct ruie being that parts which perform substantially the same 
functlon, in substantially the same way, and produce the same results, are 
mechanlcal équivalents. 

[Ed. Note. — For cases In point, see vol. 38, Cent Dig. Patents, §§ 372-374.] 

■2. Same— Infringement — Mechanicai. Movembnt. 

The Plagman patent, No. 608,220, for a mechanlcal movement for use 
In washing machines, the purpose of which is the translation of the con- 
tinuons rotary motion of a horizontal shaft in the same direction into the 
recipi'ocating rotary motion of a vertical shaft in opposite directions, 
covers a new comblnatlon, and is entitled to a fairly libéral construction 
and application of the doctrine of équivalents, and as so construed is In- 
fringed by the device of the Martin patent No. 736,285. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

Hiram A. Sturges and Ed P. Smith (C. J. Smyth, on the brief), 
for appellants. 

Taylor E. Brown (Clarence Poole, on the brief), for appellee. 

Before SANBORN, Circuit Judge, and PHILIPS ard RINER, 
District Judges. 

RINER, District Judge. This was a bill in equity chargïng the 
defendjints with the infringement of letters patent No. 608,230, 
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granted to Adolph Plagman, August S, 1898, for an improvemeut in 
mechanical movements adapted for use in washing machines. The 
prayer of the bill was for an injunction and an accounting. The 
answer is in the usual form, dénies infringement, and Sets forth 
that the défendants had constructed ail of the alleged infringing 
machines strictly within the limits of their own letters patent, No. 
736,285, dated August 11, 1903, issued to J. W. Martin for improve- 
ments in mechanical movements. It is also further averred in the 
answer that in view of certain patents and prior uses by others the 
patent of complainant is void for the reason that, in view of the 
well-known state of the art at and before the date of the alleged in- 
vention of complainant, the same did not involve invention, and was 
and is without patentable novelty. The Circuit Court found com- 
plainant's patent valid and infringed, and entered a decree directing 
that an injunction should issue and for an accounting. 

The validity of complainant's patent is expressly admitted. On 
page 112 of the record we find the following admission made by 
défendants' counsel : 

"Counsel for the défendants states In the record that the défendants hâve 
not by their pleadings nor by their évidence claimed that the Plagman pat- 
ent Is Illégal. They merely assert and insist that in view of the Schroeder and 
other patents issued by the government prier to the Issuance of the Plagman 
patent, that the latter is limited in its scope to the spécifie points or Improve- 
ments pointed ont and claimed in the Plagman diagrams and claims, namely, 
the two extended teeth on the cylinder and the cams or guideways on the 
f rame as located opposite the drivlng pinlon ; that Plagman is not entitled to 
a broad construction of his patent, but Is necessarily limited to thèse partlc- 
ular points." 

In view of this admission, the only question which we are called 
upon to décide is whether the décision of the Circuit Court in hold- 
ing that there was an infringement of the complainant's patent 
was correct; or, as suggested by appellants in their brief, "Hâve 
the appellants, by the manufacture and sale of washing machines 
made strictly in accordance with the Martin patent, infringed upon 
the rights of appellees under the Plagman patent?" 

The subject of both inventions is the translation of the contin- 
uons rotary motion of a horizontal shaft in the same direction into 
the reciprocating rotary motion of the vertical shaft in opposite 
directions ; and the question which the inventors were endeavoring 
to solve V\'as the most efficient means by which this resuit could be 
accomplished, and each used a combination of mechanicaldevices. 

We will first notice the Plagman patent. The patentée thus 
describes in the spécifications of his patent his alleged invention : 

"(1) A shaft which revolves contlnuously In one direction, and is provided 
upon its inner end with a gear or pinion, combined with a vertically-moving 
cylinder provided with pins or projections between its ends, and which pins or 
projections mesh with the teeth of the pinion or gear, a vertical shaft upon 
which the cylinder is splined, and stop-guides with which two of the teeth 
upon the cylinder engage, substantially as shown. 

"(2) A suitable frame, a horizontal driving-shaft journaled thereln, pro- 
vided with a pinion or gear at its inner end, a vertical shaft provided with a 
suitable device at its lower end, and a cylinder having a rising-and-falling 
movemeut upon its upper portion, and which cylinder is provided with teeth 
of unequal lengths, combined with suitable stop-guides with which the long 
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teeth upon the cylinder engage, and whlch cyllnder bas a vertical rotary reclp- 
rocating motion wîtH; the vertical shaft, substantlally as described. 

"(3) A niechanlcal>:moveiBent composed of a suitable frame-Work, two shafts 
placed at right angles to each other, the drivlng-shaft being provided vvith a 
gear or pinlon upon its inner end, and a vertieally-moving cylinder spllued upon 
the vertical shaft, and which cylinder Is provided wlth teeth or projections of 
unequal length, combined wlth a stop-guide, havlng tvs^o curved surfaces which 
extend in opposite directions, and virith which curved surfaces the pins upon 
the cylinder engage, the cylinder being raised and lowered and made to reverse 
its rotary movement by the teeth of the pinlon catching under the pins or pro- 
jections upon the cylinder, whileflrst raislng the cylinder and then lowering 
it, substantlally as set forth." 

The main éléments of a washing machine constructècl under this 
patent are (1) a power shaft, which must be adapted for being 
driven cpntinuously in one. direction; (3) a gear or driving pinio'n 
upon the inner end of the power shaft; (3) a dasher shaft, at right 
angles with the power shaft; (4) a f rame, in which both shafts 
may be suitably suppqrted; (5) a cylinder, sleeye, or head, slidable 
on the dasher shaft, but splined thereto to rotàte the shaft; (6) a 
segmentai set of teeth or pins upon the cylinder or heàd, midway 
of its ends, radially projecting in thé arc pf a circle partially around 
the head, and uniformly spaced to engage the gear; (7) curved 
stop-guides, stationary with respect to the cylinder and positioned 
on the frame, either integrally or reniovably by means of bolts; 
(8) and a moyable arm or part on the cylinder or head, and posiT 
tioned anywhere théreon so that it wiïl cross the curved stop- 
guides, and contact with them when the cylinder or head is rotated. 
The following drawing is a plan view of the cylinder, showing 
: the teeth or pins which engage the gear or driv- 
ing pinion and the two projecting pîns, that come 
in contact.with the stoprguides when the motion 
of the cylinder is to be reversed. 

The patent does not set forth the location of 
the projecting arms which contact with the sta- 
tionary cams or curved guide surfaces, neither 
does it refer to the angular distance between 
the movable contacting arms, nor is the location of the stationary 
cams or curved guides presçribed in the patent, and there is no 
reason why if they are moved toany other location on the frame, 
but still in the path of the movable contacting arms of the cylin- 
der, they will not perform the same function in precisely the same 
manner, provided the position of the extensions co-operating with 
the guides is correspondingly changed, , ; 

There are no express disçlaimers or limitations in the complain- 
ant's patent, and we thinic the patentée is entitled to a libéral ap- 
plication of the doctrine of mechanical équivalents unless the prior 
aftj as disclosed by the évidence, imposes restrictions. Western 
Electric Co. v. La Rue, 13S U. S. 601, 11 Sup.,Ct..670, 35 L. Ed. 
294; Ives v. Hamilton, 92 U. S. 436, S2 L. Ed. 494; Miller v. Man- 
ufacturing Co., 151 U. S. 186, 14 Sup. Gt. 310, 38 L. Ed. 121; Na- 
tional Hollow Bfake Bèam Co. v. Interchangeable Btake Beam Co., 
106 Fed. 693, 45 C. C. A, 544. 
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In the case last cited, Judge Sanborn of this court, in discussing 
the subject of mechanical équivalents, after stating that the term 
when applied to the interprétation of a pioneer patent has a broad 
and generous signification, while its meaning is very narrow and 
limited when it conditions the construction of a patent for a sHght 
and almost immaterial improvement, said: 

"But the great majority of patents falls between thèse two extrêmes. They 
are neither for pioneer inventions nor for improvements so slight as to be al- 
most immaterial. While they do not évidence the flrst or the last step in the 
progress of the art to which they relate, they often mark signal advances and 
protect useful improvements. The doctrine of mechanical équivalents condi- 
tions the construction of ail thèse patents, and in determinlng questions con- 
ceming them the breadth of the signification of the term is proportioned in 
each case to the character of the advance or invention evldenced by the patent 
under considération, and is so interpreted by the courts as to protect the in- 
venter against piracy and the public against unauthorized monopoly." 

And in the same case it is said: 

"The doctrine of mechanical équivalents is governed by the same rules and 
has the same application when the infringement of a patent for a, comblnation 
is In question as when the issue is over the Infringement of a patent for any 
other invention." 

Several patents were offered in évidence, but none of them except 
the Schroeder patent, No. 535,465, and the défendants' patent so 
closely resembled the Plagman as to require particular notice. 

Claim 1 of the Schroeder patent is as follovirs : 

"An (1) operatiug shaft havlng a rotary reciprocating motion, (2) a cylinder 
placed upon the shaft and havlng a sliding movement thereon, and through 
which cylinder motion is alone conimunieated to the shaft, and (3) a double 
row of teeth or cogs upon the cylinder extending at an angle to the shaft, 
combined with a (4) driving shaft having means for revolving it attached to 
one end, and a (5) wheel for engaging the teeth on the cylinder at the other, 
the driving shaft being driven continuously in one direction. * • *" 

It will thus be seen that the Plagman patent contains the five 
éléments set out in the Schroeder claim, but it also contains two 
additional éléments and has a combination entirely new. The first 
of thèse additional éléments is the stationary cams or curved stop- 
guides, and the second the movable arms to contact therewith ; 
while in the Schroeder patent there are no stationary cams or stop- 
guides, and hence no use for any movable arms. We think, there- 
fore, that the Plagman patent discloses for the first time in the art 
a new construction, comprising a driving shaft, a driving pinion, 
a driven dasher shaft, and a slidable cylinder having cogs or teeth 
engaged by the driving gear, in combination with stationary cams 
or stop-guides and movable arms connected with the cylinder and 
adapted to engage the cams. 

The movable arms being located on the sliding rotatable cylinder, 
there is only one limitation as to them, and that is that the part 
of each arm which engages with the stationary cam or stop-guide 
shall extend outwardly from its support a distance sufficient to 
actually contact with the stationary cam, and therefore cannot be 
in the same orbit or path occupied by the cylinder cogs or teeth. 
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Thîs combînatîon was one, we think, not only involving two new 
éléments, but was a néw combinatioh, even if it can be said that 
the éléments are old. We conclude, therefore, that there is no lim- 
itation of the Plagman claims required by reason of the prior state 
of the art. 

We corne now to a considération of the défendants' patent. This 
patent, like the Plagman, contains the five éléments of the Schroe- 
der patent already described, together with the two additional ele- 
rnents of the Plagman patent. It is contended, however, that it 
differs from the Plagman in that the curved guideways are located 
upon the same side as the driving pinion, whereas in the Plagman 
patent they are located upon the opposite side, and instead of the 
two long teeth upon the bccupied part of the mutilated gear, as 
in complainant's patent, the défendants used a single long arm 
or spindle, mounted upon the toothless portion of the mutilated 
gear, for the purpose of engaging the guideways,' as shown in the 
following drawing: 

• While thèse parts of the Martin patent are not 

identical with the corresponding éléments of the 
Plagman patent, yet we think that the single long 
arm or spindle, mounted on the toothless portion 
of the mutilated gear in the Martin, has the op- 
erative efifect of the two long pins or projections 
in the occupied portion of the gear in the Plag- 
ma:n, without making any other change in the 
mechanism except that of correspondingly in- 
creasing the horizontal width of the guide plate; 
in other words, the single long pin has precisely the same opération 
as the two pins, in that one of the side faces of the single long pin 
engages one curved guide, and the other side face engages the other 
curved guide, the space between the guides being widened to cor- 
respond with the reduced angular or horizontal width of a single 
long pin, as compared with the corresponding width of the two long 
pins of the complainant's machine, including the space between 
them, the width being measured from the outer face of the one pin 
to the outer face of the other. 

In our judgment, this device of the défendants performs no différ- 
ent function, neither does it produce a resuit différent from that of 
complainant's device. The difiference between the two devices is 
simply one of form.. 

In Machine Co. v. Murphy, 97 U. S; 120, 24 L. Ed. 935, Mr. Jus- 
tice Clififord said : ■ 

"Except where form Is of the essence of the Invention, It has but llttle 
welght in the décision of such an issue, the correct rule being that, in deter- 
mining the question of infrihgement, the court or the jury, as the case may be, 
are not to judge about sinillarities or différences by the names of things, but 
are to loolc at the machines or their several devices or éléments In the îight 
of what they do, or what office or function they perform, and how they per- 
form It, and to find that one thing Is substantially the same as another, if it 
performs substantially the sâme function, in substantially the same way, to- 
obtain the same resuit" 
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In disposing of this case in the Circuit Court, Judge Carland 
said : 

"While the Plagman patent Is not a ploneer, lu vlew of the patent to Schroe- 
aer, No. 535,465, dated March 12, 1895, still it marked a sufflcient advance in 
In the art of translating the continuons rotary motion of the horizontal shaft 
In the same direction Into the reeiprocatlng rotary motion of the vertical shaft 
In opposite directions, as to entitle It to the beneflt of the doctrine of mechan- 
Ical équivalents, proportloned to the amount of advance made ; and this pro- 
portion entltles the Plagman patent to invoke, as agalnst the Martin patent, 
the doctrine of mechanieal équivalents. The court is unable to coi; a to any 
other conclusion, from the arguments and proofs, than that the device In the 
Martin patent Is a mechanieal équivalent of that used in the Plagman patent, 
so far as the translation of the rotary motion of the horizontal shaft In the 
same direction Into the reeiprocatlng rotary motion of a vertical shaft In an 
opposite direction is concerned." 

In this view of the case we fully concur. If no one can be held 
to infringe a patent for a combination unless he uses ail the parts 
of the combination and the same identical machinery as that of 
the patentée, then will no patent for a combination ever be in- 
fringed; for certainly no one capable of operating a machine could 
be incapable of adopting some formai altération in the machine or 
of substituting mechanieal équivalents. It is true, no one infringes 
a patent for a combination who does not employ ail the ingrédients 
of the combination ; but if he employs ail the ingrédients, or adopts 
mère formai altérations, or substitutes for one ingrédient another 
which performs substantially the same function as the one with- 
drawn, he does infringe. 

The decree of the Circuit Court is affirmed. 

NOTE.— The following Is the opinion of CARLAND, District Judge, In the 
court below: 

The aboyé case has been heard upon pleadlngs and proofs. It would serve 
no useful purpose for this court to enter into a lengthy discussion of the prin- 
clples of law whlch should govern this case, or the facts and opinions which 
hâve been introduced In évidence for the enlightenraent of the court. It is suffl- 
clent for the purposes of a trial court to state briefly the conclusions reached. 

After a careful considération of the arguments of counsel and of the proofs 
submitted, this courtois of the opinion that the device of the défendant, as 
contalned In the Martin patent, No. 73(3,285, Issued August 11, 1903, performs 
substantially the same function, in substantially the same manner, and ob- 
talns the same resuit, as the device contalned in the Plagman patent. No. 
608,220, dated August 2, 1898. The subject of both thèse inventions is the trans- 
lation of the continuous rotary motion of a horizontal shaft in the same di- 
rection Into the reeiprocatlng rotary motion of the vertical shaft In opposite 
directions. The problem vrhich the Inventors were seeking to solve was to 
provide the slmplest and most efficient means to accomplish this translation. 
Each used a combination of mechanieal devices to solve this question, and the 
serions issue in this case is whether or not the combination in the Martin 
patent Is an infringement upon that claimed and secured by the grant to Plag- 
man. The court is of the opinion that, while the Plagman patent is not a 
pioneer, In vlew of the patent to Schroeder, No. 535,465, dated March 12, 1895, 
gtill it marked a sufficient advance in the art of translating the continuous ro- 
tary motion of the horizontal shaft in the same direction into the reeiprocat- 
lng rotary motion of the vertical shaft in opposite directions as to entit!e It 
to the beneflt of the doctrine of mechanieal équivalents, proportloned to the 
amount of advance made; and this proportion entltles the Plagman patent 
to invoke, as agalnst the Martin patent, the doctrine of mechanieal équiva- 
lents. The court is unable to corne to any other conclusion, from the argu- 
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ments and proofs, thjin'l^at the device In the Martin paten^t Is a meehanical 
équivalent of thàt TiSéd în tHe Plagman patent, so far as the translation of the 
rotary motion of a horizontal shaf t in the same direction into the reciprocating 
rotary motion of a: TCBtic^l/^Jiiaft In an opposite direction Is concerned. The 
device in the Martin patent performa no différent function. Neither does it 
produce any différent resuit ■. The différence between the two devlces is sim- 
ply one of form, in the way the resuit is produced. The court is not of the 
opinion that the law of raeehapical équivalents or the claims of Plagman re- 
strict the Plagman patent to the exact form described in his spécifications 
and claims. The court understands that it is only where the form or way of 
performlng a function is Inseparably connected vrith the princlple or func- 
tion Itself that the court will hold a patentée to the strict form stated in his 
clalm. 

It résulta from the foregolng that the complalnant is entitled to a decree 
holding complalnant's patent valld and Infrlnged as to Its three claims, for an 
accounting, and the issuance of an injunction as usual in such cases. 



MOORB V. MBYER-SNIFFEN CO. 

(Circuit Court of Appeals, Second Circuit. April 4, 1905.) 

No. 66. 

Patents— iNFEiNGEMENT—OvEEFLOw ïoe Wash Basins. 

The Moore patent No. 379,973 for an overflow device for wasti basins, 
bath tubs, etc., is of doubtful validity In viev? of the pripr art, and, if 
conceded to show patentable invention, is entitled to only a very narrow 
construction, whlch Umlts it to the précise structure shown. As so con- 
strued, held not infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For opinion below, see 126 Fed. 191. 

This cause cornes hère upon appeal from a decree of the Circuit 
Court, Southern District of New York, dismissing a bill. The suit 
is for alleged infringement of letters patent 379,973, issued March 
27, 1888, to complainant, for bath tub, sink, or wash basin. 

W. P. Preble, Jr., for appellant. 
M. B. Phillipp, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. Inasmuch as the defendant's de- 
vices are wash basins only, it will be sufficient to consider such parts 
of the patent as deal particularly with wash basins. The object 
of the invention is stated to be to provide an improved overflow. 
The spécification sets forth: 

"In the ordinary concave-shaped earthenware wash faand basins, where the 
overflovi^ pipe proceeds from the side, stralner holes hâve heretofore been made 
through the body of the earthenware into the overflow pipe. * * * The 
resuit is that the foui matter that accumulâtes in the overflow pipe cannot 
be removed, and continually emits a disagreeable odor through the overflow 
holes into the room, whlch is often mistaken for sewer gas, and is quite as 
injurions to health. Another objection to • * * stralner as at présent 
constructed is that there Is no means of ascertainlng if the overflow pipe is 
operative, and of cleanlng it if it becomes clogged, without disconnecting the 
overflow pipe. ♦ • • N^^y jq ^y invention thèse objections are removed, 
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as the stralner can be taken off from tlme to tlme, and the overflow pipe kept 
clean and free. A represents a basin, • • * and B shows an unbroken 
inlet into the overflow pipe, and it is made large enough to insert a swab 
through it into the sald overflow pipe, so that the latter can be cleaned when 
it becomes foui." 

This statement of invention is perspicuous, and, if the patentee's 
summary of the prior art were accurate, there would be ground for 
holding that his improvement was of a patentable character, in 
which case the claims sued upon could no doubt be sustained, al- 
though by their phraseology they are confined to spécifie mechanical 
détails — a combination of old devices for attaching the overflow 
strainer to the basin and allowing it to be shifted on and off the 
overflow outlet. But his statement — or, perhaps, it is more correct 
to say the implication from his statement — that ail prior wash 
basins had only the small strainer holes, so that it was not possible 
to pass a swab through and clean the overflow pipe, is inaccurate. 
The patent to Tuttle (257,906 ; May 16, 1882) proposes to "substi- 
tute for the perforations commonly made through the side of the 
basin a horizontally broad * * * opening, located near the top 
of the basin, and arranged to obtain the necessary capacity of open- 
ing." A recess for the soap tray is arranged "over the overflow 
passage, if preferred." The bottom of the soap tray is perforated, 
so that the drip may fall directly into the overflow pipe, and the 
tray is removable, not being fastened in any way, for facility in 
cleaning. When the soap tray is removed, the overflow passage 
is as free as in complainant's basin, and it may be as readily cleaned 
with a swab, or otherwise. In Tuttle the overflow runs through 
the large opening without being strained, but the art with which 
the patent in suit is concerned shows outlet apertures provided with 
strainers which may be slipped aside when desired. The claims 
relied on are: 

"(4) The combination, with a basin, bath tub, or sink, of a boit or bushing. 
3, made separate from and secured permanently to the body of the basin, and 
havlng the end inside of the basin prepared to receive a fltting to hold the 
strainer, 5, in position over the mouth of the overflow ; the fltting which holds 
the strainer, 5, being arranged to admit of the said strainer, 5, being removed 
from the mouth of the overflow without loosening or removing the fltting, 3, 
from the body of the basin. 

"(5) In an earthenware wash basin having an overflow-pipe, and an aper- 
tiire, 6, made in the earthenware, the combination, with the fltting, 2, and boit 
or bushing, 3, secured permanently to the basin of the fltting, 4, serewed to the 
boit or bushing, 3, and the strainer, 5, held in position by the fltting, 4; the 
said fltting, 4, and strainer, 5, being arranged to be removed from the basin 
without removing the fltting, 2, or boit or bushing, 8." 

As was said before, it is doubtful whether, in view of the state 
of the art, there is suffitient invention in this combination to sustain 
a patent ; but certainly, if those claims can be sustained, they must 
be restricted to the précise combination of éléments set forth. 
Complainant contends that an équivalent of the fltting, 4, is found 
in a horizontal screw, to which in defendant's device the strainer 
is attached. The spécification sets forth that the — 

"Stralner Is made flexible, so as to conform itself more readily to the shape 
of the surface of the basin. I purpose maklng them of thin métal, and of a 
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thin materîal of a flbrous composition, such as zylonite or eelluloid. • * ♦ 
TMs strainer bas a hole made in the margin of It for the boit, * * * 4, 
and wben the strainer is placed in position over the inlet, B, the boit, 4, Is 
Inserted through the hole in the strainer, and is screwed into the nut, 3, until 
the flange on it presses against the surface of the strainer sufficient to keep 
said strainer rigid over the overflow Inlet" 

When the strainer is to be moved off the outlet, so as to allow 
the overflow pipe to be cleaned, the boit or fitting, 4, is partially un- 
screwed, so as to relax pressure, and thus leave the strainer loose, 
instead of rigid. The horizontal screw of defendant'S; device is 
merely a pin which passes through holes made in the ears of the 
strainer and of the pintle, which is fixed to the basin thus with the 
ears making a hinge on yvhich the strainer can be rocked up and 
down by the hand. It presses against nothing, and is not screwed 
in or out to secure rigidity orlooseness of the strainer. In so nar- 
row a patent as this, the variation is sufficient to avoid infringement. 

The decree of the Circuit Court is afïirmed, with costs. 



MAHONEY V. JENKINS et al. 
{Circuit Court of Appeals, Third Circuit. May 17, 1905.) 
. No. 21. 

Patents— Infeingement— M tfïiTiPLYiNG Cameea. 

The Jenklns patent. No. 620,036, for a multiplyi caméra, consisting 
Of a ceimiar box, the rear end of the cells belng closed by a plate holder, 
and hàving a sliding front on which the lens is mounted and moved 
both horizontally and vertically, registering successlvely in front of each 
cell, is not Infringed by a caméra in which the box is not cellular, but 
which has a single tube fastened to the slide back of the lens and moving 
with it to successive positions; such device, while accomplishing the 
same resuit, having no mechanical équivalent for the cellular box, which 
Is the fundamental élément in the patented combination. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 380.] 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

For opinion below, see 135 Fed. 550. 

Lowrie C. Barton, for appellant. 
C. M. Clarke, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. The Circuit Court held that the de- 
fendant below (appellant hère) had infringed the first claim of pat- 
ent No. 630,036, dated February 31, 1899, which was granted to the 
plaintiflfs below (appellees hère) for a multiplying caméra. That 
claim is as f oUows : 

"(1) In a photographie caméra the combination of a cellular box, a plate 
holder seating against and closing the rear end of the cells, a sliding front 
closing the front end of the cells, and having stops by which it may be fixed in 
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relation to a partîcular set of cells, a lens-carrying slide movlng in guides 
on the sUding front, and means for adjusting tlie slide to register the lens 
with each cell of the set wlth which the front is in relation, whereby a sepa- 
rate exposure may be made in each cell of the box without moving the plate, 
and with but once drawing the plate-holder slide, substantially as ■described." 

"A cellular box" — a box containing several cells, in each of which 
a separate exposure may be made — is the fundamental élément of 
the combination which this claim describes, and such a box the ap- 
pellant does not use. Therefore, though he accomplishes the ob- 
ject of the patentées, he does not do so in substantially the same 
way. He has devised an organism by which the desired resuit can 
be attained without the employment of this essential constituent of 
the patented construction ; and to deny him the right to make, use, 
or vend that organism would be to accord to the appellees a mo- 
nopoly, not only of the means which they described and claimed, 
but also of the end which they effected, even when achieved by 
means materially différent. Such a monopoly, of course, is not ob- 
tainable under the patent law. 

The appellant employs a lens which is carried on a slide moving 
in guides, and which is adapted to move horizontally and vertically ; 
but as his box contains no cells, he certainly does not hâve a plate 
holder closing the rear end of cells, nor a slide front closing the 
front end of cells, nor means for adjusting the slide to register the 
lens with any particular cell. Thèse patentées purposed to exclude 
light from any portion of a plate employed in a multiphotographic 
caméra other than the portion thereof intended to be immediately 
afïected. To this end their cells no doubt are efKcacious. But the 
appellant has absolutely discarded them, and has substituted a total- 
ly différent contrivance. He has attached to his slide a tube or 
funnel-like device, which, though it performs the same light-coniin- 
ing service as the cells of the patent, is essentially unlike them, and 
is not, in the sensé of the patent law, their mechanical équivalent. 

We are of opinion that the court below erred in its finding of in- 
fringement, and therefore its decree is reversed. 
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DOTBN V. CITY OF BOSTON. 

(Circuit Court of Appeals, First Circuit June 2, 1905.) 

No. 559. 

Patents— Damages Recovibable for Infeingbment— Profits. 

The owner of a patent may recover from the user of an Infringing- 
device as profits the amount saved by défendant by the substitution of 
such device for one prevlously used, although the saving resulted from 
the fact that the devlces prevlously used were frequently broken through 
accident or the careléssness or mlsealculatlon of employés or others hav- 
Ing to do wlth thelr use, whlle the patented device was not subject to 
such brealîage, where the accident and careléssness are recognized to be 
appréciable sources of danger to employers in like case, and where there 
is évidence from whieh the amount of the saving can be estlmated wlth 
reasonable accuracy. 

[Ed. Note.— For cases In point, see vol. 38, Cent. Dlg. Patents, §§ 56&- 
576. 

Accountlng by Infrlnger of patent for profits, see note to Brickill v. 
Mayor, etc., of City of New York, 50 C. C. A. 8.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Norman F. Hesseltine, for appellant. 
Thomas M. Babson, for appellee. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

LOWELL, Circuit Judge. This was a bill in equity to restrain 
the infringement of letters patent No. 308,308. There was a de- 
cree for the complainant, and a référence to a master to take an âc- 
count of profits. The master found that the défendant had realized 
a profit of not less than $6,000, and reported that the complainant 
was entitled to recover that sùm. The learned judge entered a 
decree for nominal damages only, for reasons which will appear 
hereafter. The complainant appealéd. 

The invention concerns an improved gangway, loosely hinged or 
pivoted at its inner or shore end to a ferryboat drop, and having 
its opposite or outer end adapted to be raised or lowered by means 
of a wheel and axle and chain connection, the said gangway being 
also provided with a counter balance tending to keep it always 
longitudinally moved outward as far as the loose hinge would per- 
mit. This replaced the combination of a fixed nonprojecting drop 
and a platform movable by hand, the latter used to compensate for 
inequalities of level between the drop and the boat at various times 
of tide. This platform also bridged the gap between the drop and 
the boat when the two were nearly at the same level. The patented 
gangway, being pivoted, was adjustable to the tide,and by extending 
longitudinally beyond the drop it bridged the horizontal gap. Both 
the uses of the platform were thus met, and it has been dispensed 
with. The évidence showed that a very considérable saving in labor 
and in the cost of construction and repairs, particularly in the case 



DOTEN V. CITT OF BOSTON. 407 

of platforms, had resulted to the défendant by the substitution of the 
patented device ; but a pivoted drop or platform was old in the art, 
and the master found that the saving to the city in time and labor 
by dispensing with the use of the platform was not due appreciably 
to the defendant's use of the patent in suit (a pivoted gangway pro- 
vided with a longitudinally yielding movement) as distinguished 
from a pivoted drop or way not so provided. If, however, the 
pivoted drop be used with neither the old platform nor the patented 
extensible gangway, a gap is left between the drop and the boat 
dangerous to passengers. The master reported that the défendant 
did not deny that by reason of its use of ways having the defend- 
ant's longitudinally yielding joint the dangerous gap had, in fact, 
been kept automatically closed, thereby preventing the danger of 
injury to passengers which might otherwise hâve existed. But he 
also found that no évidence was ofïered of pecuniary demand upon 
or recoverable from the défendant by reason of such injuries to 
passengers, and so he awarded nothing to the complainant by rea- 
son of the greater safety realized from the patented device. The 
master found, however (so we interpret his report), that the défend- 
ant had al ways recognized the desirability of some injury-prevent- 
ing device. The dangerous gap could be closed only by the old 
platform or by the patent in suit, and this whether the drop was 
pivoted or not. While, therefore, the master allowed nothing for 
the pivoting of the patented gangway, and nothing directly for the 
greater safety of passengers, yet he recognized that this greater 
safety was reasonably sought by the city, and that, if the patented 
device which secured safety was less expensive than the movable 
platform which it replaced, the profit could be recovered by the 
patentée. The défendant might not be bound to use any injury- 
preventing device. The évidence might show that the patented 
device was not more profitable or less costly to the défendant than 
an open gap between the drop and the boat. But if the défendant 
saw fit to use the patent, he should pay for the saving which arose 
fro.m its use as compared with the use of any other injury-preventing 
device. The master found testimony that when the old System of 
platforms was in use they were continually placed out beyond the 
line or front of the drop, and that the beats coming in were contin- 
ually breaking thèse platforms by coming into collision with them. 
He found that the immunity from damage by collision which the 
défendant had enjoyed by reason of the adoption of the patented 
device might be measured directly by the saving of the expenditure 
for labor and materials, and that no prior device was open to the 
défendant to use by which such saving could hâve been accom- 
plished. 

The master stated the question as follows : "The question then 
arises how frequently, owing to carelessness, improper opération, or 
miscalculation, owing to the varying heights of the boats, the gang- 
way or supplemental drop would be left down." He then found 
that the saving in repairs due to the injury to each drop by being 
rstruck by the boat, if accidentally left down, would certainly be not 
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less than $1,000 per annum, and upon this he basèâhis total findingf 
of $6,000. 
The learned judge in his opinion said : 

"In thls case the flnding or estimate of savings to the elty Is, as it seems 
to me, necessarlly contingent upon probable négligence or mlscalculatlon. Tbe 
flnding Is based upon destruction or waste whicti would bave probably re- 
sulted from négligence and mlscalculatlon If tbe use of the old System with 
movable platforms had been contihued. This, I think, throws the question 
of savings or profits so far into the fleld of conjecture and uncertainty that 
they cannot beeome the foundation for recoverable profits or savings. The 
situation hère is not Ilke one which involves the employment of a device 
which, without any contingencles, dispenses with men or power, and thus, 
with no uncertainty, at once curtails the expenditures of the user." 

He therefore entered a decree for nominal damages only. 
As we understand the question presented for our détermination, 
it is this: Has the complainant shown substantial profit or saving 
arising to the défendant by reason of the lessened breakage from 
the use of the patented gangway? The master, has found that the 
saving existed, and that it was due to the use of the patented device 
in place of any other then available to the défendant. He has fur- 
ther found that the défendantes saving and profit arose in large 
measure from the protection afiforded the défendant by the patent 
against damage caused by the carelessness, improper opération, 
and miscalculation of its agents. Is the profit the less recoverable 
because it is caused as just stated? We find it impossible to dis- 
tinguishthe patent in suit from other labor-saving devices which 
are deemed patentable. If every- employé invariably worked with 
perfect memory, accuracy, and good judgment, labor-saving devices 
would be fewer and less important than they now are. That the 
value of a labor-saving device is based largely, or even wholly, upon 
the fact that those who work are frail and imperfect human créa- 
tures, and not beings of perfect efficiency, wisdom, and honesty, does 
not léssen the value of the deviqe or the profit arising therefrom. 
The cash register and the watchman's time clock, for example, 
are deemed patentable, yet they are used to protect an emploj'er not 
only from the négligence, but from the dishonesty, of his employés. 
A labor-saving device is deemed patentable if the weakness or care- 
lessness or dishonesty of the employé, against which the patented 
device is effective, is recognized as acommon failing, and an ap- 
préciable source of danger to employers in like case. In the Ca- 
wood Patent, 94 U. S. 695, 24 L. Ed. 238 ; Id., 110 U. S. 301, 28 L. 
Ed. 154, the patentée was allowed to recover as profits the saving 
in repairing broken rails by the patented device; yet thèse rails 
had doubtless been damaged by irnproper opération as well as by 
ordinary wear and tear. Probably no sharp line can be drawn be- 
tween the two causes. Giving the master's report its fair interpréta- 
tion, his statement that the cause of the defendant's damage was 
based upon carelessness, imperfect opération, and miscalculation, 
amounts to a statement that it was based upon human frailty. Un- 
der the old System the damage was caused by ordinary wear and 
tear, sometimes the resuit of négligence or miscalculation, some- 
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tîmes the resuit of wind, current, or tide, setting the ferrvboat into 
an unexpected position or giving it imexpected speed. This dam- 
age was fréquent and usual, and could most cheaply be prevented 
by the patent in suit. For thèse reasons we think that the saving 
thus made by the défendant was recoverable in this accounting. 
See Walker on Patents, §§ 725-734a; Robinson, § 1145. 

It remains to be considered if the amount of the saving was shown 
with sufficient definiteness. Was there évidence of the defendant's 
actual profit? There is nothing in the record to show that the 
master could take an account in détail in the ordinary way in which 
accounts are taken, and so a gênerai estimate was necessarv. As 
was said in Sufïolk Co. v. Hayden, 3 Wall. 315, 320, 18 L. Éd. 76 : 

"This question of damages, under the rule glven In the statute, Is always 
attended with difflculty and embarrassment both to the court and jury. 
There belng no established patent or license fee in the case, in order to 
get at a falr measure of damages, or even an approximation to it, gênerai 
évidence must necessarlly be resorted to. And what évidence could be more 
appropriate and pertinent than that of the utillty and advantage of the in- 
vention over the old modes or devices that had been used for worklng out 
similar results? With a knowledge of thèse beneflts to the persons who 
hâve used the invention, and the éxtent of the use by the Infringer, a jury 
will be in possession of material and controlling facts that may enable them, 
in the exercise of a sound judgment, to aaeertaln the damages, or, in other 
words, the loss to the patentée or owner, by the piracy, instead of the pur- 
cbase of the use of the invention." 

Upon the whole, we think there is enough in the master's findings 
and in the évidence submitted by him to show that more than nom- 
inal damages should hâve been assessed. The master has found 
that there was "évidence as to the size and cost of the ways and of 
the amount which would be required to replace them if injured or 
destroyed"; and also "évidence, necessarily conjectural, as to how 
often accidents would occur to such ways by reason of their being 
negligently or accidentally left down in position to be struck by the 
incoming boat." (Record, p. 31.) On pages 32 and 33, the size 
of the foot gangway and the amount of lumber contained in it are 
specifically stated. The master himself examined the actual struc- 
tures, and further found that by uncontradicted testimony it ap- 
peared "that an expense of about three dollars per day for labor 
and from fifty to seventy-five cents a day for stock was incurred by 
the défendant city in making good the damages caused by thèse col- 
lisions at the ferry where the patented structures were afterwards 
introduced." On recommittal, "in addition to the évidence, the 
substance of which has been reported," he found that the foUowing 
testimony was true : 

"Q. How did the amount of carpenter work and repairs under the Dotea 
System compare with the amount of carpenter work and repairs under the 
old System? A. I should say it was conslderably less. I could not say how 
much. Three-quarters, I should say. 

"Q. What would be the saving in moneyî A. Three dollars a day." 

It should be noticed that the recommittal order did not direct 
the master to report ail the évidence upon which his findings of 
profit had been based, but directed him to report only that évidence 
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upon which were based any firidirigs in the stipplemental report 
more spécifie than those includéd in the report originally filed. 
Therefore the order of recommittal and the supplemental report 
leave untouched, for the most part, the findings and statement of 
évidence contained in the original report. Taking the reported evi^ 
dence and findings tbgether, thére is enough to show substantial 
profit. 

Having thus determined that the learned judge was in error in 
directing a decree for nominal damages only, this court, in its 
discrétion may (1) send the case back to the Circuit Court for fur- 
ther instruction, or (2) itself proceed to the assignment of profits by 
dealing with the master's report as afïected by the defendant's ex- 
ceptions. See the Cawood Patent Case. Thèse exceptions raise 
questions of importance, which, considering certain ambiguities in 
the master's report, can best be dealt with in the Circuit Court. 
We go no farther, therefore, than to indicate the principles which 
must govern that court in dealing with the exceptions. The de- 
fendant contended that the saving for which the complainant could 
recover should be limited to that which arose in connection with 
the footways giving access to the sides of the ferrybbat, as distin- 
guished from the trafficway giving access to the middle. The de- 
fendant sought to establish this limitation by the construction of the 
patent itself, and by pointing ont that before the employment of the 
patented device there had been used with the traiïicway no movable 
platfôrih which received damage by collision with the incoming 
boat. Leaving entirely to the Circuit Court the considération of 
the first.of thèse two contentions, if it shall appear to be material 
(the record does not contain the patent), we find that, as we in- 
terpret the master's report, the second may hâve some foundation. 
If there was no évidence to show damage from collision to skid 
or platform formerly used in the trafficway, no profit from the use 
of the patented device in connection with the trafficway can be re- 
covered by this bill, unléss the complainant can show that there also 
the défendant would hâve adopted a movable platform likely to be 
damaged, even had the patented device never been invented. More- 
over, it is not easy to ascertain in précise détail what was the 
master's method of Computing profits. There was évidence of an 
expense of about $3 a day for labor, and from 50 to 75 cents a day 
for stock in making good the damage formerly caused at the ferry; 
and théine was évidence that the carpenter wbrk and repairs cost 
considerably less under the patented System than under the old 
System, a saving in money of about $3 a day. It was found also 
that the boats ran day and night, both Sundays and week days. If 
this computatipn of $3 a day was based upon a saving in regard of 
the footways only, as distinguished from the trafficway, then an al- 
lowance of $100 for each of the eight footways in the course of the 
year may not be excessive. Upon the whole, however, while 
enough appears in the master's report to show that the complain- 
ant is entitled to more than nominal damages, we are of opinion that 
the précise amount recoverable can best be determined by the Cir- 
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cuit Court proceeding in accordance with the principles laid do svn 
in this opinion. 

The decree of the Circuit Court is reversed, and the case is re- 
manded to that court for further proceedings not inconsistent with 
our opinion passed down this day ; and the appellant recovers costs 
of appeaJ 



COUP V. McCONWAY & TORLET CO. et aU 

(Circuit Court of Appeals, Third Circuit. May 24, 1905.) 

No. 1. 

Patents— Infeingement— Car Cotjpleks. 

ïhe Coup patent, No. 401,775, for a car coupler, occupies a narrow fleM, 
and niust be strictly limited in construction, being for an improvement 
on couplers of the well-known Janney type, designed to adapt tlie same 
after tlie coupling bas been made to track curvature by means of a piv- 
oted connection between the drawhead and drawbar which allows the 
ûrawhead to "swing freely laterally," and, since both free and nonfree 
joints were icnown in the prior art, the patentée must be held to hâve 
adopted the former, and the patent Is not infringed by a coupler in 
which the drawhead, while pivotally connected, does not swing freely, 
but has Its movement restricted by side bars, and controlled by springs, 
which hold it normally in a central position. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania, 

Wm. L. Pierce, for appellant. 
Geo. H. Christy, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. This appeal is from a decree dismiss- 
ing a bill of the appellant, wherein the appellees were charged 
with infringement of patent No. 401,775, dated April 23, 1899, which 
was issued to John Coup for a car coupling. The claims involved 
are: 

"(1) In a car coupler of the Janney type, a drawhead pivotally secured to 
the drawbar outside of the framing of the car, and a swiiiging liook secured 
to one of the latéral extensions of the head, in combinatiou with a locking 
device, substantially as described. 

"(2) In a car coupler of the Janney type, a drawbar having upper and 
lower projecting jaws at Its front end, a drawhead having seats or recesses 
to reçoive said jaws, and a pin for securing sald parts, in combination with a 
swlnging hoob secured to one of the latéral extensions of the head, and a 
locking device, substantially as described." 

The leamed judge of the court below thought that the validity 
of the patent was open to grave question, and in this we quite agrée 
with him ; but, as he rested his décision solely upon the ground of 
noninfringement, and on that ground satisfactorily vindicated it, 
no other point need now be determined, nor anything be added to 
his discussion of the case. (C. C.) 127 Fed. 351. 

It plainly appears from the spécification that the primary concep- 
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tion of the patentée was of a joint which would "allow the draw- 
head to swing freely laterally in the drawbar outside of the framing 
of the car, to accommodate the motion of a car in swinging around 
a curve in the road"; and that the joint actually claimed does in 
fact alIow the drawhead to swing freely laterally has been indis- 
putably shown. To such a joint thèse claims must be limited. The 
prior State of the art, if, indeed, it admits of their maintenance to 
any extent, at least precludes them from any breadth of construc- 
tion; and this is conclusive of the question, for the joint of the ap- 
pellees is designedly constituted and peculiarly adapted for restrict- 
ing the latéral swing of the drawhead. The materiality of this dif- 
férence between the two organisms could not be better indicated 
than has been already donc by the Circuit Court as follows : 

"In It [the alleged infringlng devlce] we flnd a drawhead of the Janney 
tjfpe pivotally connected to a central drawbar. But the joint is one whlch, 
uniike Coup's, does not 'allow the drawhead to swing freely laterally in the 
drawbar.' Such free latéral swinging of the drawhead is restrained In both 
directions by auxlliary side bars, whose spiral spring attachments serve 
both to retard such limited movement, and, when pressure is removed, draw 
the head back to a central, normal position. The blow of coupling cars is 
dlstributed to ail three stems, and is cushioned by their respective springs. 
We cannot hold the respondents to infringe in such construction. It is 
true both devices accomplish the same resuit in one respect — that Is, ad- 
justment to curve travel — but in dolng so Coup made use of a combination 
composed of known éléments, and one of those éléments was a free joint. 
While the respondent uses a joint whlch is free to the extent of allowing ad- 
justment to curve travel, It Is, however, nonfree and self-centralizing, and 
this for functional purposes. In head centralizing it accomplishes an ob- 
ject which was recognized in the art before Coup, and which he did not see 
fit to point out or claim In his patent. When he chose to accomplish his 
object by the use of a free joint, and when a limited or nonfree joint had 
been used In the prior car-eoupling art, it is quite clear that he could not 
cover every form of joint, and preclude the public from using any known form 
of a nonfree joint in combination to accomplish the same purpose. » * * 
The nonfree joint of the respondents is a development on différent lines from 
the free joint of Coup, and is another and permissible means to obtain adjust- 
ment to track curvature." 

The decree is affirmed. 



GENERAL ELECTRIC CO. v. BULLOCK ELECTRIC MFG. CO. 
(Circuit Court, D. New Jersey. May 29, 1905.) 

1. Bquitt— Fleas— Setting Down roK Argument. 

When, upon pleas flled to a blll In equlty, the complainant se*g the 
cause down for hearing, he admits the faets, but not the conclusions 
pleaded; likewise the défendant admits to be true the facts alleged in 
the bill which are not denied by the plea. 

2. Patents— Suit foe Infeingement— Injunction. 

To a bill alleging Infrlngement of certain letters patent, the défendant 
flled a plea settlng up that from a certain date, which was 15 days be- 
fore the flling of the bill of cornplaint, it had not Infringed the complain- 
ant's devices, and that It had on the day named leased and surrendered 
ail its plant, tools, machinery, stock on hand, and good wlll to another, 
without stating tO whom they were leased or the length of the démise, 
and further stating that on the day named it had in good faith ceased 
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the manufacture, sale, and use of the alleged Infrînging devlces, and 
slnce that time had had no intention, "and now bas no intention," of 
manufacturing, using, or selling the same. Eeld, tàat tlie plea was in- 
sufflcient in view of tlie uneertainty of the lease, and of the fact that the 
défendant had Infringed, and that the blll alleged that "the défendant now 
continues, and threatens to continue, to make, use, and sell" the alleged 
Infringing devlces. Held, further, that the complainant Is entitled to 
greater security against a eonfessed Infringer than the mère statement 
that it has no présent Intention of further infringement, or even the 
statement that it will not further Infringe. 

In Equity. Suit for infringement of letters patent No. 685,806, 
for operating dynamo-electric machines, granted to Edwin W. Rice, 
Jr., May 20, 1899 ; No. 661,049, for controlling end play of rotary 
machines, granted to Edward M. Hewlett November 6, 1900 ; and 
No. 671,887, for an end play device, granted to Alexander D. Lunt 
April 4, 1901. On bill of complaint and plea. 

James R. ShefBeld and William H. Davis, for complainant. 
John R. Bennett and Clifton V. Edwards, for défendant. 

CROSS, District Judge. The complainant has filed a bill in 
equity, on letters patent Nos. 635,806, 661,049, and 671,287, which 
is in the usual form, and asks the customary relief against the de- 
fendant. The bill allèges, among other things, that the défendant 
had made, advertised, and offered for sale, and had sold and used, 
within the United States, structures, machines, etc., each and ail 
embodying the inventions and improvements contained in the com- 
plainant's said patents; and, further, that the défendant continues, 
and threatens to continue, to make, use, and sell said structures, ma- 
chines, etc. 

To the bill of complaint the following plea was filed : 

"(1) That since March 1, 1904, it has not made, used, or sold any device» 
of the character alleged by said bill of complaint" to be infringements, nor 
has the défendant since that time had "on hand any orders, or taken any 
new orders," for the manufacture, "sale, use, or delivery of such devices, 
nor has It deltvered or" contraeted to delivor any such devices to others for 
use. 

(2) That since said March 1, 1904, the défendant has not had, "and does 
not nov? hâve, any stock of such devices, or parts thereof, on hand, and has 
not been, and Is not now, in any way prepared or ready to make, sell, use, 
furnish, or dellver to others to make, sell, or use, such devices or parts 
thereof. 

"(3) That on said March 1, 1904, It leased and surrendered ail Its plant, 
tools, machinery, stock on hand, and good will to another, and since that 
time has not engaged in the manufacture or sale of any apparatus, or in any 
way made préparation for the manufacture or sale of any apparatus ; and 
défendant, on said March 1, 1904, flnally and In good faith ceased the manu- 
facture, sale, or use of devices of the character alleged in the blll of com- 
plaint to be infringements, and since that time It has had no intention, and 
now has no Intention, of manufacturing, using, or selling, or contracting to 
manufacture, use, or sell, any devices of the character alleged In said bill 
of complaint to be infringements." 

The case was thereupon, on motion of the complainant's solic- 
itors, set down for argument. By so doing, the complainant has 
admitted the facts, but not the conclusions pleaded. General Elec- 
tric Company v. New England Electric Mfg. Co., 138 Fed. 738- 
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739, 63 C. C. A. 448. L,ikewise the défendant admits to be true the 
facts alleged in the bill which are not denied bv the: plea. Farley 
V. Kittson, 130 U. S. 317, 7 Sup. Ct. 534, 30 L. ^d. 684. 

The substance of the plea is that since March 1, 1904, it has not 
infringed the complainant's patents; that it has not since that time 
made, used, or sold any alleged infringing devîces, or taken or 
placed any new order, or delivered or contracted to deliver any 
such devices; that it has no stock on hand, and has not been since 
that date, and is not now, prepared to make, sell, etc., said devices 
or parts thereof ; and then follows apparently the reason therefor, 
namely, that on March 1, 1904, 15 days before the bill of complaint 
was filed, "it leased and surrendered ail its plant, tools, machinery, 
stock on hand, and good will to another," and that on that day it 
in good faith ceased the manufacture, sale, and use of the alleged 
infringing devices, and since that time has had no intention, "and 
now has no intention," of manuf^pturing, using, or selUng the same. 

An inspection of the plea wili show that the name of the lessee 
is not divulged, or the length of the démise ; for anything that ap- 
pears, the lease may hâve expired the day after the plea was filed; 
likewise it may hâve been made to an officer or workman of the 
défendant corporation, absolutely under its direction and control ; 
in othér words, for ail that is disclosed, the lease may hâve been 
a mère sham and pretense, and designed and intended as the basis 
of the plea subsequently made.- True, there is an allégation that 
the défendant on March 1, 1904, finally and in good faith ceased 
the manufacture, sale, and use of the devices, and that since that 
time "it has had no intention, and now [at the date of the filing of 
the plea] has no intention," of manufacturing, etc., said devices; 
but there is no statemeat to the eflfect that it has no future intention 
of doing so, and the use of the word "now" raises a suspicion that 
it has such future intention. Certainly where, as in this case, the 
bill alleged that the "défendant now continues, and threatens to 
continue, to make, use, and sell" the alleged infringing devices, 
there is something more due from the défendant than the bare asser- 
tion that he has no présent intention of so doing. The plea does 
not seem to be fuU, frank, and explicit, and, coming from the mouth 
of an admitted infringer, is naturally open to suspicion. We do not 
think it meets fuUy the equity of the bill. 

"The fact that the défendant has ceased to infringe the patent, and 
says that he will not infringe it in the future, is no reason for re- 
fusing an injunction against him. Whatever tort a man has once 
committed, he is likely to commit again, unless restrained from so 
doing." Walker on Patents, § 701 ; Robinson on Patents, § 1191. 
In California Elec. Works v. Henzel (C. C.) 48 Fed. 377, the court 
says: 

"In Woodworth y. Stone, 3 Story, 749, Fed. Cas. No. 18,021, It was decided 
that a blU for an Injunction will lie, If the patent rlght Is admitted or has 
been established, wlthout an establlshed breach, upon well-grounded proof 
■of an apprehended intention on the part of the défendant to violate the plaln- 
tifl's rlght. A fortiori should an Injunction issue vvhere, as In the présent 
case, the défendant bas alread;y infringed, and notbing but a mère promise 
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stands in the way of Its doing so agaln. Celluloïd Mfg. Co. v. Arllngton 
Mfg. Oo. (C. C.) 34 Fed. 324." 

So, also, in the case of New York Filter Mfg. Co. v. Chemical 
Bldg. Co. (C. C.) 93 Fed. 827, the court says : 

"The complainant Is entitled, on the showlng made, to greater security 
against a once existing Infringement than the mère stateihent by défendant 
that It wlU net further infringe. This Is supported by abundant author- 
ity" — citing cases. 

Continuing, the court says: 

"If the défendant Intends in good falth to keep îts promise, the Injunction 
will not harm it; otherwise it will be a security for the complainants that 
their rights will not again be invaded." 

A preliminary injunction was thereupon granted. To the same 
effect ai^è Bràddock Glass Co., Limited, et al. v. Macbeth et al., 64 
Fed. 118-121, 12 C. C. A. 70; Winchester Repeating Arms Co. v. 
American Buckle & Cartridge Co. (C. C.) 64 Fed. 711; White v. 
Walbridge (C. C.) 46 Fed. 526. 

It is true there are cases which hold, as was held in Kane v. Hug- 
gins Cracker & Candy Co. et al. (C. C.) 44 Fed. 287, that where the 
court is satisfied that the défendant, some time preceding the filing 
of the bill,'had sold and conveyed ail its stock, material, and plant 
to another, an injunction would not issue. Such a situation, how- 
ever, is entirely différent from the présent. We are not satisfied 
with the sufficiency of the plea in this case. The défendant hav- 
ing infringed, the presumption is that it will infringe again, if an 
opportunity is afforded, and there is nothing in the plea to overcome 
such presumption. 

For the reason above given, the plea will be overruled. 



UNION WAXEB & PARCHMENT PAPER CO. T. SEVIGNE BREAD 
WRAPPBR CO. et al. 

(Circuit Court, D. Vermont. May 22, 1905.) 

JUD&MBNT— Suit to Set Aside for Collusion— Action bt One not a Paktt. 

That défendants are exploitlug a coUusive decree adjudging the validi- 
ty of a patent which is In fact invalld does not entitle a third person, not 
a party to such decree, nor bound thereby, to hâve the same set aslde, 
after several terms of court hâve elapsed, and be admitted to défend the 
suit, nor to injunctive relief against such exploitation. 

[Ed. Note. — For cases in point, see voL 30, Cent Dig. Judgment, § 856.] 

In Equity. On demurrer to bill. 
Edward S. Beach, for plaintiff. 
George Chandier Coit, for défendants. 

WHEELER, District Judge. The bill allèges in substance that 
the plaintiff, its customers, and the public had a plain pre-existing 
right, "in law and equity, to préserve bread by baking it in an oven 
heated to a high température, removing the bread therefrom, and 
allowing it to cool until it is at a température of about ninety ' de- 
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grées Fahrenheit, wrapping each loaf in a practically aiftight and 
waterproof wrapper bef ore the température of the bread is reduced 
to the normal température of the atmosphère, lapping the edges of 
the wrapper therearound, and securing it upon the bread," and also 
to make, use, and sell bread so inclosed; that a patent (No. 638,859, 
dated July 11, 1899) was granted to the défendant Sevigne for that 
method of preserving bread, of which the défendant Sevigne Bread 
Wrapper Company became the owner, and upon which brought a 
collusive suit in this court, and several terms ago obtained a decree 
adjudging the patent valid, by consent, although a valid and known 
défense of anticipation was then existing; that the défendants are 
exploiting the decree as an adjudication of the vaUdity of the pat- 
ent — -and prays for a discovery, for an injunction against represent- 
ing the decree to be valid, that the decree be annulled, and the plain- 
tiff allowed to intervene in the suit and make défense. 

That the decree, however collusive, cannot now be set aside, and 
a défense, however meritorious, be now allowed to be made by the 
same défendant or another, after so many terms of court without 
appeal, seems very plain. Hatfield v. King, 184 U. S. 162, 22 Sup. 
Ct. 477, 46 h. Ed. 481, much relied upon by the plaintiff for con- 
demning collusive suits and decrees, was the same suit on appeal ; 
and so was Hatfield v. King (C. C.) 131 Fed. 791, where the collu- 
sion was inquired into, the same suit on remand. Ail of those pro- 
ceedings were in the progress of the cause, while this suit is whoUy 
subséquent to and separate from the cause in which the decree was 
made. The decree hère is a fact, such as it is, and apparently can- 
not be disturbed. The only plausible ground of complaint in re- 
spect to it by this plaintifï is that it was not what thèse défend- 
ants represent it to be, as an actual decree of the court. But what- 
ever it rpight be represented to be, it could not be binding or con- 
clusive as to any one but the parties to it, nor affect any other rights. 
The decree does not and could not hinder any one from practicing 
the right, which the bill allèges the plaintiff and ail others had, not- 
withstanding the patent, to wrap bread in this manner. Exploiting 
it does not seem to be any such invasion of the plaintiff's rights as 
to involve préventive relief. 

Demurrer sustained. 



THE ROYAL. 
(District Court, S. D. New York. June 8, 1905.) 

1. TOWAGE— LiABILITT OB' TUG FOE GbOTJNDING OF TOW— MiSEEPEESENTATION 

OF Deaught by Masteb. 

A tug, on starting to tow a barge In a shallow streain, is entltled to rely 
on the statement of the master of the barge as to her draught, and is 
not bound to examine or to rely upon her draught marks where such 
statement is made. 

2. Same. 

A tug Ji^ld not llable for the grounding of her tow In Nèwtown creek, 
on évidence showing that the master of the barge represented her draught 
to be seven feet, and that the depth of water at the place of grounding 
was over nine feet 
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In Admiralty. Suit to recover from tug for grounding of tow. 
James J. Macklin, for libellant. 
Alexander & Ash, for tlaimant. 

ADAMS, District Judge. This action was brought by James T. 
O'Donnell to recover the damages he sustained through the ground- 
ing of his barge Palestine, in Newtown Creek, on the 4th day of 
March, 1896, while in tow of the steamtug Royal. The barge was 
bound for Chapman's dock on the creek, near Grand Street, loaded 
with about 300 tons of sulphur. She was taken in tow by the tug 
in the morning about 8 :40 o'clock, on the port side, and when a point 
opposite the Kings County Oil Works was reached, she grounded. 

The libellant allèges that the barge was run on a ledge of rocks 
in the middle of the creek and her bottom stove in. He charges 
the tug with fault : 

"(1) In that she did not tow said barge Palestine In safety. 

(2) In that she did not tow sald barge In such manner as to clear sald ledge 
of rocks. 

(3) In that she did not navlgate said barge In a proper ehannel for sald tow. 

(4) In attempting to start to tow sald barge at low water." 

The answér allèges : 

"On the fourth day of March, 1898, the steamtug Royal whlch was owned 
by thIs claimant approached the barge Palestine at the mouth of Newtown 
Oreek for the putpose of towing her to the head of sald Creek; that said 
Newtown Creek Is not navigable to vessels of large draft at ail stages of the 
tide; that at sald time the tide was the commencement of the flood; that 
the master of said tug Royal asked the master of the Palestine what water 
his vessel was drawing and the latter replied seven feet. As the water In 
the Creek was sufflcient for a vessel of sald draft and relylng upon the rep- 
résentations of the master of the Palestine, the sald tug Royal took said 
barge In tow alongside and proceeded carefully up said Creek. That she 
proceeded up sald Creek In safety untll she reached a point In mid ehannel 
about abreast of the Queeiis County 011 Works when the said barge Pales- 
tine took the bottom and sustained some slight Injury. That said barge 
Palestine was drawing at the time mucb more than her master stated to 
the master of the Royat and would not hâve grounded If her master's repré- 
sentations had been true." 

It appears that the barge did not strike a ledge of rocks as claimed 
but grounded on the hard bottom of the creek, in the middle of the 
ehannel. 

The disputed questions in the case on the facts are: (1) the 
State of the tide, the libellant contending that it was ebb tide and the 
claimant that it was flood, and (2) the draught of the boat, the libel- 
lant contending that it was between 7 and 8 feet and the claimant 
that it was fully 9 feet. 

1. The testimony shows that on the day in question it was high 
water at Govemor's Island at 11 :43 o'clock A. M. At Newtown 
Creek the tide was 1 hour and 23 minutes later than Governor's 
Island, so that it was high at the place in question about 1 :06 P. M. 
At Newtown Creek it was low water about 7 :30 o'clock A. M. 
This accident happened at nearly 9 o'clock A. M. and there had at 
the time been more than an hour of the flood tide. This contention 
of the claimant is clearly sustained. 
138 F.— 27 
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2. The draught of the boat is shown by the circiimstahcesrto 
hâve been in excess of 9 feet. The Royal drew 8^ feet and she 
passed over the place safely in going down the creek to meet the 
Palestine. In going up, she did not touch. At this timè the tide 
had çwollen: several inches. . Immediately after the grounding, 
soundings were made bythe tug by means of a pôle and over 9 feet 
were found in the immédiate vicinity of the simken boat. The 
necessary conclusion seems to be that there were over 9 feet in 
depth of navigable water where the boat struck. This is confirmed 
by a government chart in évidence, which shows not^less than 10 
feet in the place in the channel where the grounding took place. 

It is sought by the libellant to overcome the latter facts by testi- 
mony frqm a tide expert, located at Fort Hamilton, who said on this 
day at that place the tide was -unusu,ally low, some 1.95 feet below 
the normal. Granting that to be the case, and assuming the height 
of the tide to hâve been the same at the place, of grounding, it does 
not seem to change the situation. There was still plenty of water 
for the barge, if the draught had been as stated by her master, u-p- 
on which the tug was entitled to rely. > The Coney Island (D. G.) 
115Fed. 751. ' .. ■ 

Notwithstanding an unusually low tide, there was ample water 
for the barge on the draught as given by her mastar to the tug. 
It appears by a stipulation between the parties that if the tide expert 
were recalled, he would testify that the tidè on the morning in 
question -yva-S .64 of a foot below the level of mean low water. Such 
being the case, the libellant's argument in this connection is ma- 
terially weakened. On the whole, the testimony of this expert 
rather tends to sustain the claimant's contention than otherwise. 

Considérable stress was laid in the argument of the libellant on 
the draught marks of the boat. The marks were intended for use 
on the canal and would not hâve given accurate information as to 
the draught of the boat in the more buoyant waters of New York. 
It does not seem that the tug's navigatprs were bound to examine 
the boat for marks after the master had stated what her draught was 
or to rely upon them if. found. Thèse marks are not apparently 
eommon to ail boats of this character used about New York and are 
not relied upon hère for information, when it is obtainable from the 
mastçr. 

Libel dismissed. 



THE S. S. WTCKOFF, 
' THE QERTRUDB. 

(District Court, S. D. Kew York. June 2, 1905.) 
Collision— Steamboat and Ttro with Tow— Failueb to Fdlfill Passing 

,], AfiREEMENT. , '.■',.. ^ 

1 À tug havlng four light boats In tow oji a hawser, three abreast in thp 
first tier }ield solely In fault for a collision between the port boat li 
titich tlèr and a meeting propeller In the channel at the lower end of 
Newark Bay, on the ground that, after having agireed by signal to pass 
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by kecping to the rigbt, she faîled to keep her tow to the rtght side of 
the chanuel, but proeeeded until the collision, although for waut of suffi- 
cient depth of water she was compelled to Ueep near the ceuter. 

In Admiralty. Cross-suits for collision. 

Carpenter, Park & Symmers, for Thames Towboat Co. and tug 
Gertrude. 

Wilcox & Green, for propeller S. S. Wyckoff and N. Y. & N. J. 
Steamboat Co. 

ADAMS, District Judge. Thèse actions arose eut of a collision 
which occurred between the barge Hope, in tow of the tug Gertrude, 
and the steam propeller S. S. Wyckoff, in the dredged channel lead- 
ing from the Kill Van KuU to the Arthur Kill, the 4th day of May, 
1904. The Gertrude and tow were bound through the Kills to 
Elizabethport and Perth Amboy. The Wyckoff was a freight boat, 
plying between points in the Kills and New York. The weather 
was fair and the tide the last of the ebb but there was very little 
current running. 

The Gertrude's tow was on a hawser and consisted of 4 light 
boats, one of which was to be dropped at Elizabethport and was 
alone in the last tier. The remaining three boats were made up in 
the leading tier, which had a width of about 90 feet. The hawser 
was about 25 fathoms in length and led from the tug to the outside 
boats of this tier. 

The Wyckoff left Elizabethport at 5:30 o'clock and when ap- 
proaching the Corner Stake Light observed the Gertrude and tow 
approaching from the eastward. The Wyckoff blew a signal of 
one whistle to which the Gertrude responded with one. 

Just after the Wyckoff rounded the Corner Stake Light from a 
course of about East yi North to an intended one of about South 
South-east, her port bow, near the stem, came in collision with the 
port bow, near the stem, of the barge Hope, the port boat in the 
leading tier of the tow of the Gertrude. Each vessel charges the 
other with fault in not keeping to the right hand side of the chan- 
nel and the controversy turns upon the détermination of the ques- 
tion whether the boats fulfiUed their agreement and duty under the 
law to pass to the right. 

It appears that the Wyckoff, drawing about 8 feet, was keeping 
along the starbôard side of the channel, probably about 50 feet from 
its edge on that side, when the whistles were exchanged. The 
Gertrude owing to her draught, ISyi feet, was unable to keep to the 
right hand side because there was not enough water for her to navi- 
gate in far from the center of the channel, where there was a depth 
of 14 or 15 feet but it commenced to shoal up on the side, and as 
soon as she attempted to get further to the starbôard, she stirred 
up the bottom and was obliged to give up the attempt after getting 
a short distance, estimated at 30 or 40 feet, from the center. This 
was a channel dredged by the Government in the lower part of 
Newark Bay, to connect the Arthur Kill and Kill Van Kull, and the 
chart gives but 14 feet. There was not enough water far from the 
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immédiate center for the Gertrude to navigate in and she was 
obliged to keep near the centçr. The Wyckoff did not know, how- 
ever, that the Gertrude could not keep well to the starboard and pro- 
ceeded on the theory that she could and would do so. The resuit 
was that when the Wyckoff made, or attempted to make, her turn 
at the Light, she found the tow of the Gertrude ahead and not 
enough room to make the turn herself, as she was a boat of 135 
feet in length. She therefore reversed but not in time to materially 
check her headway of about 8 miles. The Gertrude kept on at her 
speed of 3J4 miles into the collision. The conséquence was consid- 
érable damage to the WyCkoff and the Hope. The collision oc- 
curred somewhat to the soûthward and westward of the center of 
the channel. 

A criticism is made upon the Wyckoff's navigation for not turn- 
ing more sharply than she did around the Corner Stake. If she had 
gone further towards the center, for which there were 75 or 100 
feet of room between her and the Gertrude, doubtless she could hâve 
made a better turn and perhaps avoided the collision, but that is 
light which comes after the event. The agreement was to keep 
to the right and she fulfilled her part, or would hâve donc so if the 
Gertrude had left her the room she was entitled to, but the Gertrude 
failed to keep her tow away from the Wyckoff's waters, owing to 
her draught and the width of the tow. It seems to me that the 
Gertrude was solely in fault for the collision. 

The libel of the Thames Towboat Company is dismissed. That 
of the New York & New Jersey Steamboat Company is sustained, 
with an order of référence. 



NAPIER V. WESTERHOFF et al. 

(Circuit Court, S. D. New York. Marcli 8, 1905.) 

Peeliminaet Injtjnction^Instjfficiencï of Showino. 

The granting of a preliminary iii.iunctIoii and the appolntment of a re- 
ceiver held not warranted, under the pleadings and the proofs on the 
motions therefor, where the Insolvency of défendants was not alleged, and 
It appeared that the granting of such motions would disastrously affiect 
their business. 

On Motion for Preliminary Injunction and Receiver. 
Olney & Comstock, for the motion, 
Stern & Rushmore, opposed. 

TOWNSEND, Circuit Judge. The allégations of complainant's 
moving and replying affidavits présent a condition of affairs which, 
if proved, would call for the interposition of a court of equity. 
Some,pf thèse allégations are met by direct déniais in the answering 
affidavits, but it is not satisfactorily shown by thèse déniais alone 
that this court ought not to grant some relief. The complaint, 
however, comprises such a variety of inconsistent charges and 
prayers for relief that it is difficult to détermine the measure of 



IN EE PAEK. 421 

complainant's rights, or the extent of the relief which should be 
afforded. Furthermore, it is clear that the granting of an injunc- 
tion and appointment of a receiver would disastrously aflfect the 
business of the défendants, while, in the absence of allégation of 
their insolvency, it does not appear that the complainant will be ir- 
reparably damaged by the continuation of said business. For thèse 
reasons, it is thought that the questions involved should not be de- 
termined upon ex parte affidavits. 
Motion denied. 



In re PARK. 

(Circuit Court, S. D. Ohlo, W. D. May 27, 1905.) 

Sai.es— Fraud—Replevin—Oonspikacy— Evidence— Iebelevanct—Teade Se- 

CBETS. 

Where plaintlff, a seller of a proprietary medicine, brought replevln 
to recover a car load thereof on the ground that it was purchased pur- 
Buant to a fraudulent conspiracy by the buyer to ultlmately resell the 
same to défendants, P. & Sons Co., In violation of certain contracta be- 
tween plaintlff and the buyer, and that P. & Sons Co. were not entltled 
to purchase such medicine, an offlcer of such concern was not entltled 
to refuse to answer whether the company ever purchased any of such med- 
icine or had any Interest therein, or to refuse to produce correspondence 
relatlng to the sale, on the ground that such questions were Irrelevant, 
and tended to require disclosure of trade secrets, consisting of the names 
of the persons through whom such company obtalned goods from plain- 
tlff. 

[Ed. Note. — Disclosure of trade secrets, aee note to S. Jarvls Adams 
Co. V. Knapp, 58 C. C. A. &] 

Action by Samuel B. Hartman against William O. Feenaughty 
and others to recover certain goods. On application for an order 
to compel Ambro R. Park to answer certain questions on his déposi- 
tion taken before the clerk of the court in response to a subpœna 
duces tecum. 

Samuel B. Hartman brought suit In the United States Circuit Court for 
the Western District of New York in replevln against William O. Feenaughty 
as an Indlvidual and as sherifiC of Steuben county, N. Y., and others, to re- 
cover possession of a car load of Peruna manufactured and sold by plaintlff 
to McKesson & Robblns, New York City, and shipped and billed to that flrm. 
They reshipped the same, without unloading, to one Charles H. Loveland, of 
Binghamton, N. Y., in alleged violation of a contract then existing between 
plaintlff and McKesson & Robbins, of which Loveland had notice ; and aiso 
In violation of a contract existing between Loveland and plaintlff be re- 
shipped sald Peruna to one M. W. Chambers, of Dayton, Ohio, for .Tohn D. 
Park & Sons Company, who had no notice of said contraets, the dellvery of 
which Peruna was prevented by the replevln proceedings. Plaintlff clalmed 
that the order for said goods and the obtalnlng a dellvery thereof from plain- 
tlff was the resuit of a fraudulent conspiracy between McKesson & Robbins, 
Charles H. Loveland, and John D. Park & Sons Company, in violation of con- 
traets subslstlng between plaintlff and McKesson & Robbins and Charles H. 
Loveland, and that M. W. Chambers was slmply an Intermediary or cover for 
shipment to John D. Park & Sons Company, and that it was the Intention of 
McKesson & Robbins, Charles H. Loveland, and John D. Park & Sons Com- 
pany in this way to get the Peruna to John D. Park & Sons Company ia tIo- 
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tetloiï of feaia contracts and of plalntjff's contract restrtetlons; and that, as 
soon as plalntiff dlscorered said fraudulent consplracy, he repudiated the sale, 
tendered back the purchase prlce, and replevlned the Pèrùna. In order to 
ëstabllsh Sald fraudulent consplracy, plalntiff sought to take the évidence 
o{ dne Atnbro R. Park, an ofllcer of John D. Park & S6ns Company, before 
thecferk, before trial of the action, In response to a subpœna duces tecum, 
and on such examinatlon asked the said Park the foUowing questions, whlch 
he refused to ansvver oh the ground of Immateriality, and on the daim of 
privilège, In that as the terrons and flrms from whom the firm of John D. 
Park & Sons Company purchased goods and to whom It sold goods was a 
trade secret, the dlvulgence of whlch would work irréparable damage to 
hlmself and John D. Park & Sons Company and to third parties: "(1) Ha s the 
John D. Park & Sons Company ever purchased any Périma from Charles H. 
Lovelandî (2) This suit that you are testifying In Is about the ownership 
of a car load of Peruna, comprislng six hundred and sixty cases, orig- 
Inally shlpped by the plalntiff from Columbus, Ohlo, to McKesson & Rob- 
blns, New York City, and by them rebllled to Charles H. Loveland of Bing- 
hamtou, New York, and by Loveland rebllled to M. W. Chambers or N. W. 
Chambèrs, Dayton, Ohlo. The car number is N. & W. No. 61,306. Do I 
understand you to testify that John D. Park & Sons Company never had 
any interest In that car or the Peruna? (3) I wlll ask you whether John D. 
Park & Sons Company has In its possession, and, If so, that you produce, 
copies of ail letters, telegrams, ordèrs, and communications sent by John D. 
Park & Sons Company or any other person in Its behalf, durlng the month 
pf December, 1904, and January, February, March, and Aprll of 1905, to N. 
Vf. Chambers, or M. W. Chambers, McKesson & Robbins, or Charles H. Love- 
land, In any way concemlhg or relatlng to the article Peruna, or the purchase 
or sale thereof? What do you say as- to such copiés of letters, telegrams, 
and cominunica tiens and thelr production? If you hâve any such, will you 
produce them? (4) What is the practlce of the Park Company In référence to 
scratchlng off the sériai numbers (on cases, wrappers, and bottles and labels 
of Peruna) before they shlp the goods?" 

Frank F. Reed, H. H. Hershey, and Frank W. Hinkle, for peti- 
tioners. 
William J. Shroder, opposed 

THOMPSON, District Judge (orally). Samuel B. Hartman, 
who is the plaintiff in an action in replevin brought in the United 
States Circuit Court in the Western District of New York against 
William O. Feenaughty et al., moves the court for an order requir- 
ing Ambro R. Park, a witness whose déposition is now being taken 
in that causé before the clerk of this court, under section 863 of the 
United States Revised Statutes [U. S. Comp: St. 1901, p. 661], to 
answer certain questions and produce certain documents. He re- 
fuses to answer the questions and to produce the documents upon 
the ground that they are not material or relevant to the matter in 
controversy, and on the further ground that the answers to the ques- 
tions would disclose trade secrets. I hâve read the testimony, so 
far as it has béen taken, and hâve in mind the questions that were 
asked, which the witness refused to answer. 

In the first place, as to the relevancy of the testimony sought to be 
Hicited ,by thèse questions. The Case Sought to be made in the re- 
plevin suit is this : That McKesson & Robbins and Charles H. Love- 
land and John D. Park & Sons Company, conspiring together for 
that purpose, fraudulently obtained a car load of Peruna from plain- 
tiff, and that the plaintiff, when he discovered the fraud, promptly 
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repudiated the contract of sale, tendered back the purchase price, 
which had been paid, and replevined the goods. In order to main- 
tain the suit, therefore, it is necessary to show that the possession 
of thèse goods was obtained by fraud practiced upon the plaintiiï, 
which justified him in repudiating the contract. I do not care to 
discuss the question of the right to repudiate the contract. I think 
there can be no question about that if it be true that the goods were 
fraudulently obtained. McKesson & Robbins and Loveland both 
had contracts with Hartman to enable them to obtain Peruna, and 
the claim is that, in violation of thèse contracts, they entered into 
a conspiracy with John D. Park & Sons Company to obtain Peruna 
from Hartman, and ship it to that company; the company being 
engaged quite extensively in the business of selling Peruna, and 
having no relation or contract with Hartman which would enablç 
it to obtain Peruna in any other way. But it is said the contracts 
with McKesson & Robbins and Loveland are executory, and that 
Hartman must look to them for damages for the wrongful disposi- 
tion of the goods, and cannot attack the sale. The charge, however, 
as I understand it, is that this particular car load of Peruna was 
obtained by fraud practiced upon Hartman, and in furtherance of the 
schéma by which John D. Park & Sons Company sought to obtain 
Peruna when they could not hâve obtained it otherwise. The rep- 
résentation of McKesson & Robbins to Hartman was this: "Un- 
der our contract, we want to buy this Peruna, put it upon the 
market and sell it as your agents, as we hâve been doing heretofore," 
when in fact that was a misrepresentation. They did not want it 
for any such purpose, but wanted it for the purpose of selling it to 
John D. Park & Sons Company, in violation of their contracts with 
Hartman. Therefore, in the opinion of the court, the testimony 
sought to be elicited from this witness, Ambro R. Park, is relevant 
as tending to show this fraudulent scheme by which the Peruna was 
obtained from Hartman. 

The witness repeats over and over again that the answers to the 
questions put to him will not incriminate him, or will not subject 
him to a penalty or forfeiture ; but, as I hâve already stated, his 
sole ground for refusing to answer is that the questions are ir- 
relevant to the issues in the case pending in the New York court, 
and that the answers thereto would disclose trade secrets. The 
court is of the opinion that the testimony is entirely relevant, and 
that no trade secrets will be disclosed. 

There is a suggestion that this firm of John D. Park & Sons Com- 
pany is fightîng Hartman and the trust organizations, as they are 
called, which are engaged in this business; that this firm is outside 
and independent, but at the same time is trying to get thèse goods 
by indirect methods ; and the trade secret set up hère is that, if 
Park discloses the names of the men he uses to fraudulently obtain 
goods from Hartman, it will prevent him in the future from obtain- 
ing goods in that way. Well, that is hardly a trade secret that 
should be protected by the courts. 

The line of examination, in the opinion of the court, was legiti- 
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mate, and counsel for the plaintifif in the case has stated to the court 
that it is his purpose and intention to keep within the rule of 
relevancy, and not to call out or seek to call out from this witness 
anything that would not be entirely relevant to the issues in the 
replevin suit. 

It has been suggested that the court should instruct counsel as to 
the line of questions to which the examination should be confined. 
The court cannot do that. Counsel on both sides are able, the issue 
simple, and they know what is relevant; and the court expects them 
to keep within the rule, and not go outside of it, to ask impertinent 
questions which may be annoying to the witness, but would not 
throw light on the matter under investigation. I take it there will 
be no trouble on that score. What this witness knows relative to 
the transaction under investigation should be disclosed, and any 
documents or papers in his possession which may throw light on 
it should be produced. He should answer the questions and pro- 
duce the papers and documents, if he has them, and the court will 
so order. 

Mr. Reed : As to the subpœna— do you want us to issue a form- 
ai subpœna ? 

THE COURT : Well, I had forgotten that. I am in doubt as to 
whether ît is necessary, but it seems to hâve been the practice, and 
I will conform to the practice, and make an order directing the clerk 
of this court to issue a subpœna duces tecum for the books and pa- 
pers called for. 

Mr. Shroder: I do not insist upon the issuing of the subpœna. 
I am satisfied with the order, your honor. 

THE COURT: Very well, then. 

Mr. Shroder: There is one line of questionîng which I would 
like to hâve defïhed, so as to avoid any future controversy, if possi- 
ble; and that is, those questions which relate to what John D. 
Park & Sons Company did with the goods after they received them. 
I submit that is plainly irrelevant to the issue, and immaterial. 

THE COURT : Well, I do not see the relevancy of that. 

Mr. Reed : I do not intend to pursue that, your honor, or to ask 
for any names. 

THE COURT: There is one feature of the case that justifies 
counsel in going farther than he would otherwise be entitled to go. 
This is an ùnwilling witness, and in a measure might be dealt with 
as if upon cross-examination ; but- counsel should keep strictly 
within the line of relevancy, and not go into the private business 
of this firm, which has no référence to the matter under investiga- 
tion. 

Mr. Reed: I do not intend to examine as to the disposition of 
the goods at ail, specifically. 

THE COURT : As now advised, I cannot see what relevancy it 
would hâve to show what they did with the goods afterwards. 
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EHRIiICH V. WILLENSKI et al. 
(Circuit Court, E. D. Pennsylvania. -June 10, 1905.) 

No. 4. 

Labob Unions— Contbacts—Breach— Actions. 

Where plaintiff contracted with a labor union to furnish hîm union 
labels for clgar boxes by a contract signed, "Local Union No. 165, Cigar 
Makers' International Union of America, by W. C. Hahn, Business Agent 
and Label Secretary," and the union thereafter refused to furnish such 
labels, plaintifC was not entltled to sue four of the members of such 
union "individually and for thenaselves and others, officers and members 
of the unincorporated association known as Local Union No. 165 of Phil- 
adelphia of the Cigar Makers' International Union of America," but 
was only entltled to seek redress against such local union. 

Motion to Take Off Compulsory Nonsuit. 

Harry M. McCaughey and William S. Furst, for plaintiff. 
Maxwell Stevenson and William W. Porter, for défendants. 

J. B. McPHERSON, District Judge. Whatever relaxation of 
the rule that requires ail persons interested to be made parties to a 
suit at law may hâve been permitted in the case of unincorporated 
societies, no décision can be found, I think, that allows an action to 
be brought in the form that has been adopted hère. The facts are 
thèse : Edward Ehrlich, the légal plaintiff, made a written contract 
with Local Union No. 165 of the Cigar Makers' International Union 
of America, by which the local society undertook to furnish him 
with the union label, to be affixed to the boxes in which he proposed 
to pack the cigars that he was about to manufacture. For a short 
time the label was furnished, but was then refused, and this suit in 
assumpsit is to recover damages for the refusai. The contract was 
signed as follows: 

"Local Union No. 165, 
"Clgar Makers' International Union of America. 

"By W. C. Hahn, 
"Business Agent and Label Secretary." 
"Edward Ehrlich. [L. S.]" 

Instead, however, of bringing suit in a form that would indicate a 
purpose to seek redress merely from the local union, the plaintiff se- 
lected four of its members, namely, Charles Willenski, James Mah- 
lon Barnes, William C. Hahn, and George H.Ullrich, and sued them, 
as the prsecipe and the summons both set forth, "individually and for 
themselves and others, officers and members of the unincorporated 
association known as Local Union No. 165 of Philadelphia of the 
Cigar Makers' International Union of America." In my opinion, 
such an anomalous record cannot be sustained, and the nonsuit 
must therefore be upheld. This is a suit at law, where the judg- 
ment and exécution must be sustained by the record, and notliing 
upon the record — or in the évidence, for that matter — would justify 
a judgment and a fi. fa. against the défendants in their indiviJi .J 
character. The subject of suits by and against unincorporntcd 
societies has been considered in Ash v. Guie, 97 Pa. 493, ;','.) Am. 



426 138 FEDERAL REPORTER. 

Rep. 818; Pain v. Sample, 158 Pa. 488, 27 Atl. 1107; Liederkranz 
Society v. Germania Turn Verein, 163 Pa. 265, 29 Atl. 918, 43 Am. 
St. Rep. 798; Sparks v..Husted, 5 Pa. Dist. R. 189.; Virtue v. loka 
Tribe, Id. 634; Kurtz v. Eggert, 9 Wkly. Notes Cas. 126; Mc- 
Dowell V. Smith, 21 Wkly. Notes Cas. 558 ; Grayson on Social and 
Bénéficiai Associations in Pennsylvania, § 81 ; Fitzpatrick v. Rut- 
ter, 160 111. 282; 43 N. E. 392; and Gorman v. Russell, 14 Cal. 531. 
The Pennsylvania act of 1876 (P. L. 53), relieving members of a 
bénéficiai Society (to which class the Local Union seems to belong) 
from individual liability for claims against the society, is as foUows: 

"That. members of lodges of the order of Odd Tellows, Knights of Pythlas 
and otlièr Qrganlzatlons paylng perlodical or funeral beneflts, shall not be 
indivldually llabl^ fpr the payment of perlodical or funeral beneflts or other 
liabilities of the lodge or other orgaiïization, but that the same shall be 
payable only out of the treasury of such lodges or organizatlons : provided, 
that the provisions of thîs act shall only apply to unincorporated associa- 
tions : and provided, further, that this act shall npt apply to any liability 
heretofore incurred." 

In view of this statute, if it be true that the local union is properly 
to be classed as a bénéficiai society, it might be well for the plain- 
tiflf to consider whether an action at law is a suitable remedy for 
enforcing liability against the treasury of the association, or whether 
the more flexible remedy in equity is not better adapted for the 
purpose. If the action at law is not adéquate, or is obviously un- 
suitable, equity may hâve jurisdiction on this ground alone: Bier- 
bower's App., 107 Pa. 14; Brush Elec. Co's. App., 114 Pa. 574, 7 
Atl. 794; Gas Co. v. Gas Co., 186 Pa. 443, 40 Atl. 1000, 65 Am. St. 
Rep. 865; Thompson v. Allen Co., 115 U. S. 650, 6 Sup. Ct. 140, 29 
L. Ed. 472; McConihay v. Wright, 121 U. S. 201, 7 Sup. Ct. 940, 
30 L. Ed. 932; Kilbourn v. Sunderland, 130 U. S. 505, 9 Sup. Ct. 
594, 32 L. Ed. 1005 ; Tyler v. Savage, 143 U. S. 95, 12 Sup. Ct. 340, 
36 L. Ed. 82. 

The motion to take off the nonsuit is refused. 

Exception to the plaintifï. 



WILDER et al. v. WATTS et al. 
pistrlct Court, D. South Carolina. May 31, 1905.) 

1. Equitable Assignmbnts — Insurance Policies— Collatéral Sécurité. 

Where an alleged bankrupt before Insolvency arranged to borrow mon- 
ey to purchase goods, under an agreement that he vvould hâve the goods 
insured, and assign the policies to the lenders as collatéral security, and 
loans were made to him, the agreement operated as a valid équitable 
assignment of the policies, though they were not delivered when Issued, 
nor actually assigned until after loss, virhen the borrower was insolvent. 

2. Same— AcTS or Bankruptcy— Prefbeences to Creditobs. 

Under Bankr. Act July 1, 1898, c. 541, § 67d, 30 Stat. 564 [Û. S. Comp. 
St. 1901, p. 3149], providlng that liens given or accepted in good falth, 
and not in contemplation of, or fraud upon, the act, and for a présent 
considération, shall not be afEected by It, where a debtor whlle solvent 
made an équitable assignment of Insurance policies to be issued as se- 
curity for certain loans then made to him, but failed to make an actual 
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delivery and assignment of the policies to tbe creditor tintil after loss, 
when he was insolvent, the assignment thereof at that time did not eon- 
stitute an act of bankruptey, within Bankr. Act July 1, 1898, c. 541, § 3, 
80 Stat. 546 [U. S. Comp. St. 1901, p. 3422], as a transfer of hls property 
whlle insolvent with Intent to prefer certain of his creditors. 

3, Same— Pétition— Amendment. 

Where a proposed amendment to an Involuntary bankruptey pétition 
seeks to plead alleged acts of bankruptey occurring subsequently to those 
stated in the original pétition, which must hâve beeil known to some of 
the original petltloners at the tlme such original pétition was flled, and 
the alleged amendment Is not served on the bankrupt, and no excuse is 
offered why the acts sought to be so pleaded were omitted from the orig- 
inal pétition, leave to file such amendment will be denled. 

In Bankruptey. 

W. R. Richey, for petitioning credîtors. 

Geo. S. Mower and Johnstone & Cromer, for certain respondents. 

BRAWLEY, District Judge. The above-named petitioners filed 
their pétition January 16, 1905, against J. W. Watts, doing business 
under the name of CHnton Brokerage Co., Bailey & Son, and the 
National Bank of Newberry, alleging, among other things, indebted- 
ness to the petitioning creditors ; that the stock of goods and mer- 
chandise belonging to Watts was entirely destroyed by lire on De- 
cember 2, 1904, and that said Watts had two policies of insurance 
on his said stock of goods (one for $500, and one for $1,000), and that 

on the day ôf December, after the fire aforesaid occurred, he 

assigned said policies of insurance (the one for $1,000 to the Na- 
tional Bank of Newberry; the other, for $500 to Bailey & Son); 
that Watts was at that time insolvent, and thèse transfers were 
with intent to hinder, delay, and defraud the petitioners. The bank 
and Bailey Sz Son each filed demurrers on the ground that the péti- 
tion was multifarious, in that the charge that they had received 
voidable préférences was improperly incorporated in the pétition to 
hâve the défendant Watts adjudged a bankrupt. Watts filed an 
answer in which he stated as to the alleged préférence of the Na- 
tional Bank of Newberry that: 

"When he vs-as about to establish the Clinton Brokerage Co., and needed 
funds with which to buy a stock of goods, he applied to the said National 
Bank of Newberry for a loan for that purpose, and agreed that he would 
hâve his store flxtures and the stock of goods Insured, and assign the policy 
of insurance, to the amount of $1,000, as collatéral to secure the money ad- 
vanced by the said bank ; that thereupon, and in pursuance of the agreement 
then made, the said National Bank of Newberry lent the money, aggregating 
more than $1,000, that he did procure a policy of insurance to be issued, as 
he had agreed to do, but that he falled to make the actual transfer in writ- 
ing to the said bank until in December, 1904 ; that, however, from the date 
of the Issuance of the said policy of insurance he regarded it as pledged to 
the said bank as above set forth, and the actual transfer in writing was ûiàde 
in pursuance of the agreement entered into before the loan was made ; and 
that when the said agreement was made, and when the cash advances were 
made to him by the said National Bank of Newberry, the respondent was not 
insolvent" 

A similar statement was made with respect to the assignment of 
the insurance policy to Bailey & Son. The answer fûrther stated 
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that he was engaged in successful business when his stock of goods 
was destroyed by fire, and that he did not intend to delay, hinder, 
or defraud creditors, but that the transfer of thèse policies was made 
in good faith, and in pursuance of agreements entered into before 
the debts were contracted. This answer was filed February 3, 
1905, and, without passing upon the question raised by the demur- 
rer, the following spécial order of référence was made : 

"Upon reading and flllng the pétition In the above-stated case, and of the 
answer of J. E. Watts, the alleged bankrupt, it is ordered that the same be 
referred to Jullus H. Heyward, Esq., référée, to inquire and report whether 
the alleged bankrupt haa eommitted an act of bankruptcy, wlthin the intent 
aud meaning of the bankruptcy act, and upon said hearing the National 
Bank of Newberry and M. S. Bailey & Son, who hâve flled demurrers to said 
pétition on the ground that the same Is multifarious, shall be allowed to ap- 
pear, if they be so advised ; the court being of opinion that the said demurrer 
furnished no good reason why the Inquiry hereln direeted should not be made." 

The référée filed his report February 27, 1905, and with it the 
testimony which he had taken, and the facts found by him are as 
foUows : 

"That during the latter part of the month of August, A. D. 1904, the said 
Watts, then being about to engage in the business of buying and selllng mer- 
chandise at Clinton, S. C, entered Into an agreement wlth the National Bank 
of Newberry wbereby the said bank agreed to advance to him cash from 
time to time as called for; that the said Watts agreed to give therefor, as 
recel ved, his notes, indorsed by one J. D. Davenport; that the said Daven- 
port was présent when said agreement was made, and assented to the same, 
and it was further then agreed that the said Watts should insure his stock 
of goods to the amount of $1,000, and assign the policy to the bank ; that 
about the same time a similar agreement was made by the said Watts with 
M. S. Bailey & Son, of Clinton, S. C, * • * that the said Watts was then 
presumably solvent, his indebtedness being Insigniflcant." 

He then reports that Watts begun business on September Ist, 
a,nd apparently did a successful business ; that on September 14, 
1904, he took out a policy of Insurance for $500, and on October 17th 
another policy for $1,000; that the entire stock of goods was de- 
stroyed by fire December 2, 1904; that after said loss by fire Watts 
was insolvent, having then no assets except the t\yo claims for In- 
surance, and a small tract of land, vàlued at about $50, and certain 
oUtstanding ^ccounts, amounting to about $700 ; that immediately 
after the fire, on December 3, 1904, Watts assigned to the National 
Bank of Newberry the policy of insurance for $1,000, which, it 
seems, had been deposited with Bailey & Son before that date. The 
policy for $500 was in his desk, and was destroyed, and he assigned 
his claim for insurance on that policy to Bailey & Son. He finds 
as matter of law that, under section 3 of the bankruptcy act, Watts 
had eommitted an act of bankruptcy ; he having transferred, while 
insolvent, a portion of his property to the creditors above named, 
with intent to prefer, etc.; he holding that, at the time the policies 
were transferred,Watts was insolvent. That Watts was actually in- 
solvent on December 3, 1904, is not disputed. 

The case is before me on a review of the referee's report. In sup- 
port of the referee's conclusions, two cases are relied on (Wilson 
Brothers v. Nelson, 183 U. S. 191, 22 Sup. Ct. 74, 46X, Ed. 147; Iron 
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& Supply Co. V. Rolling Mill Co., 11 Am. Bankr. Rep. 200 [D. C] 
125 Fed. 974) ; and pending the argument before me the case of 
Johnston, Trustée, v. Huff, Andrews & Moyler Co. (lately decided 
by the Court of Appeals for the Fourth Circuit) 133 Fed. 704, was 
referred to by him as also sustaining his conclusions. In Wilson v. 
Nelson the debtor in February, 1885, to secure a loan then made, 
gave to the creditor irrévocable povcrer of attorney to confess judg- 
ment after maturity upon a promissory note. The creditor, No- 
vember 21, 1898, entered up judgment upon the note, and warrant 
of attorney; and immediately thereafter exécution was issued there- 
on, and ail of the debtor's property seized and sold. On December 
10, 1898, a pétition in bankruptcy was filed ; and the court held (four 
of the justices dissenting) that the judgment so entered, and the 
levy of exécution thereon, was a préférence "sufïered" or "permit- 
ted," within the meaning of clause 3 of section 3a of the bankruptcy 
act of July 1, 1898, c. 541, 30 Stat. 546 [U. S. Comp. St. 1901, p. 3433], 
and that the failure of the debtor to vacate and discharge it at least 
five days before the sale on exécution was an act of bankruptcy ; 
the ground of the décision being that, the power of attorney being 
irrévocable, the debtor thereby without any further act of his, "suf- 
fered" or "permitted" judgment to be entered against him within 
four months, the eflfect of which would be to enable the creditor to 
whom it was given to obtain a greater percentage of his debt than 
other creditors, and that by his failure to vacate it or file a pétition 
in bankruptcy he confessed that he was hopelessly insolvent, and 
consented to the préférence that he failed to vacate. 

In Iron & Supply Co. v. Rolling Mill Co., the rolling mill company 
had given to the national bank its note December 6, 1902, pledging 
a large quantity of material, consisting of pig iron, etc., as security 
for its payment, with the privilège of selling or using any or ail of 
said material; and in case of such sale it was to pay the cash in 
settlement of its debt to the bank, or transfer and deliver to it its 
équivalent in good accounts. It appeared from the évidence that 
the company sold or otherwise used said material ; that it did not pay 
any cash therefor, or on account of said note; that on February 38, 
1903, it transferred on its books a large amount of open accounts ; 
that, of the accounts so transferred, a large amount of them accrued 
prior to December 6, 1902, the date of the loan and pledge referred 
to — ^the évidence not showing which particular accounts represented 
any part of the material pledged. The évidence showed that on 
February 28th the défendant was indebted to a large amount other 
than to the bank, among its creditors being its operatives and em- 
ployés. The contention of the défendant was that by the transfer 
of the accounts they took the place of the material, as an exchange 
of securities, and that therefore such transfer was not a préférence, 
within the purview of the bankrupt act. But the court held that the 
facts wholly failed to show an exchange of securities; that the 
accounts were not substituted or exchanged for the material, which 
had been sold with the consent of the bank, there being no agree- 
ment that it was to be sold for its benefit, and no covenant going 
to the bank for the proceeds thereof ; that the spécifie accounts rep- 
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resentihg such proceeds weirè noi; îdéntified, and there was rio such 
deècrfption of them that they could be identified; that the efïect of 
the agreement with the bank was to permit the défendant to use or 
sell the pledged material, and to withdraw it from the opération of 
the pledge, and, so far as that material was concerned, merely obli- 
gated the défendant to pay its debt to the bank with cash, or to 
transfer and deliver to it the équivalent in good accounts, which obli- 
gation was not performed until within four months prior to the pé- 
tition in bankruptCy. The court, therefore, held that this transfer 
was not an exchange of one species of property for another, and at 
the time of such transfer the défendant was insolvent, and, being 
within four months preceding the bankruptcy proceedings, it gave 
a préférence to said bank over other creditors, and was designed 
and calculated to hâve such efifect. ' 

In Johnston, Trustée, v. Hufï, Andrews & Moyler Co., one White 
had an agreement with thé -Norfolk & Western Railway Company 
to furnish supplies and board to its employés ; the railWay company 
agreeing to deduct- from the wages of the men employed by it the 
amount due by each of them to White, to pay that amount to him ; 
White making out a statement each moiith of the' amount due by 
each employé. White, in order to obtain money necessary to carry 
on his business, arrànged for a crédit with the Huflf, Andrews & 
Moyler Company, and on January 30, 1902, gave them an order on 
the treasiirer of the Norfolk & Western Railway Company for the 
paymerit of any and ail moneys that "may now be due or may here- 
after become due as boarding boSs." There was a mutual agree- 
ment between them and White, when the order was given, that it 
should not be presented to the railway company, as that company 
objected to orders being given on it, and during the year 1902 White 
collected from the railway company over $13,000 for his own use. 
The order held by the HiifF, Andrews & Moyler Company was not 
presented until December 26, 1902, and on December 27th White 
filed his pétition in bankruptcy. In its opinion the court says : 

"That it was tbe understandlng and intention that the order should not 
put the funds payable by the railway company out of the eontrol of White 
until some fliiancial emergéncy arose, is perfectly obvious.'^ 

It cites Justice Swayne's opinion in Christmas v. Russell, 14 \V'all. 
84, 20 L. Ed. 762, that "an agreement to pay out of a particular fund, 
however clear in its terms, is not an équitable assignment." The 
court also cites Wilson v. Nelson, 183 U. S; 191, 22 Sup. Ct. 74, 46 
L,. Ed. 147. I sat in that case, and concurred in the opinion, but 
do not conceive that it supports the position of the référée hère. 
As the court says: "It was expressly agraed that the order 
should not be presented, and the assignor was permitted to collect 
funds for nearly a year— the funds now claimed to hâve been as- 
signed." The money due by the railway company to White was. as 
the tourt says,"a fund iwhich is substantiaUy the bankrupt's only 
asset." It constituted his basis of crédit, and could hâve been 
reached by légal process. It was a fund which v^^as at ail times 
available for the payment of his debts, and, if it had been knçwn that 
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it had been assignèd, other creditors might hâve protected them- 
selves ; and the court therèîore held that, as t)iis agreertient could 
only take effect on the day of présentation, the delay in, presenting it 
until the day before the bankruptcy must be held tq hâve been a 
transfer on that day for a pre-existing debt, and hence a -préférence- 
An analysis of the facts in the case now under considération shows 
that the cases are clearly distinguishable. Hère the debtor agreed 
to insure for the protection of his creditor, in order to olitain the 
money loaned. He could not hâve obtained the advances otherwise, 
and the agreement to transfer the policy of insurance was clearly 
an équitable assignment. f his policy of insurance was not an as- 
set on the faith of which he received other crédit. There was no 
proof that other creditors sold him goods on the faith of the insur- 
ance policy. There was no agreement that the assignment of the 
policy should not be disclosed. There was no reason why other 
creditors should not hâve, protected themselves in the same way. 
There was no agreement to hold it in suspense for the benefit of the 
bankrupt until the eve of fîling the pétition in bankruptcy, It was 
not an asset available for creditors until the fire, and an effective 
transfer of the policy could not hâve been made before the fire, 
because most of the standard forms of policy forbid an assignment 
before a loss. It was not an asset that could hâve been reached by 
any process by the other creditors before the fire. It was not an 
agreement that was prejudicial to other creditors when made. 

I hâve reviewed thèse cases at greater length than I would hâve 
otherwise thought necessary, out of respect to the learned référée, 
to whose opinions I generally attach much weight, but they do not 
support the conclusions reached by him. 

The bankrupt act of July 1, 1898, c. 541, § 67d, 30 Stat. 564 [U. S. 
Comp. St. 1901, p. 3449], provides that "liens given or accepted in 
good faith and not in contemplation of or fraud upon this act, and 
for a présent considération, * * * shall not be affected by it." 
The testimony supports the answer of the défendant Watts that the 
money was advanced to him in good faith at a time when he was 
solvent, to be used in his business; that there was an agreement 
at that time that his stock of goods was to be insured, and that the 
policies were to be assignèd as security for the loan. There was a 
présent considération, and an agreement to assign the policies, 
which, on principle and on authority, created an équitable lien upon 
the money due on the policies of insurance. Chief Justice McIver, 
in Swearingen V. Ins. Co., 62 S. C. 315, 29 S. E. 722, says: 

"While a policy of Insurance Is purely a Personal contract between the 
insurer and the assured, and hence the mortgagee of the preinisés insured, 
njerely as such, bas no interest, elther in law or equity, in a policy of insur- 
ance taken out by the mortgagor in his own name and for his own benefit, 
yet if the mortgagor is bound, either by covenant in the niortgage or other- 
wise— for example, by a valld verbal agreement — ^to keep the property in- 
sured, as a further security for the payment of the mortgage debt, then the 
mortgagee Is entitled to an équitable lien upon the money due on the policy 
of Insurance, even though taken out In the name of the mortgagor. * * • 
This rule is recognlzed in Wheeler v. Ins. Co., 101 U. S., at page 442, 25 L. 
Ed. 1055, where Mr. Justice Bradley thus tersely states it: 'If the mortgagor 



432 138 FEDERAL REPORTER. 

Is bound by covenant or otherwise to Insure the mortgaged premîses for the 
better securlty of the mortgagee, the latter will hâve an équitable lien upon 
the money due on the poliçjrtaken out by the Inortgagor, to the extent of the 
mortgagee's Interest In the feroperty destroyed.' " 

The subject is ful'ly discussed in Ketchum v. St. Louis, 101 U. S. 
306, 25 h. Ed. 999 ; F'ourth St. Bank v. Yardley, 165 U: S. 634, 17 
Sup. Ct. 439, 41 L. Ed. 855; Walker v. Brown, 165 U. S. e64, 17 
Sup. Ct. 453, 41 L. Ed. 865 ; and the gênerai doctrine is that where a 
party by express agreement sufficiently indicates an intention to 
make some particular property, real or personal, or fund, a security 
for a debt or other obligation, and promises to assign or transfer 
the property as security, equity, regarding that as done which ought 
to be done, créâtes an équitable lien upon the property indicated; 
or, in the words of the, case last cited : 

"To dedicate property to a partleular purpose— to provide that a specifled 
créditer, and that ci*editor alone, shâll be authorized to seek payment of his 
debt f rom the property or Its value— is umnistakably to create an équitable 
lien." 

Loveland, in his work on Bankruptcy, p. 600, says : 
"Liens may be. divided into three classes : First, common-law. or rétaining 
liens ; second, liens created by statute, such as mechanles' liens ; third, équi- 
table liens." "The term 'ileû,' " says he, "is espeeially applicable to the com- 
mon-law lien; but it is by analogy generally applied to other cases, where 
a right to prepayment exists Qut of a particular property, or a particular as- 
set or interest in property, élther by eontract, expressed or implied, or by 
the implication of a trust or statute, although the property itself may not be 
in the possession of or vested in the person claiming the lien. Liens of this 
description are in the nature of équitable charges." 

The fact that the policies of insurance were not actually delivered 
to the creditors is of no conséquence hère. A case might arise in 
which delay or nondelivery might be important as évidence upon 
the question of a complète exécution of the agreement for a lien, 
but the testimony shows beyoftd dispute the agreement for a lien ; 
and equity, which regards'the true intention of the transaction, ^vill 
consider what was actually done as sufficient if the parties them- 
selves treated it as a sufficient performance of that part of the agree- 
ment. "Actual delivery of the policies and continuons possession 
by the transférée are not indispensable to create and préserve 
such lien as is now being considered." Spring v. Ins. Co,, 8 Wheat. 
268, 5 L. Ed. 614. As taost of the standard forms of policies inhibit 
their assignment before a loss, the actual manual delivery- of the 
policy after the loss suffîces. The creditors in this case, upon the 
testimony hère, could hâve compelled the. delivery of the policies. 

Archbald, District Judge, in Re Charles W. Busby, 10 Am. Bankr. 
Rep. 650, 124 Fed, 469, says : 

"At the time the debt Is created the créditer bas the right to dictate the 
terms on which he will part with his money or property, and may therefore 
demand that he shall flrst be securéd to such an extent as satisfles him. 
With this the bankruptcy law does not undertake to interfère, the créditer 
being allowed to retain without question whatever àdvantage he bas acquired 
thereby." • 

Section 57e-h, 30 Stat. 560 [U.S. Comp. St. 1901, p. 3443]. 
As to the lif e insurance policy which was assigned to the bank 
by the insurer, it stands as a secured, and not a preferred, matter. 
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The policy of Jnsurance is a mère personal contract between the as- 
surée and the underwriters to indemnify the former against any loss 
he may sustain through the destruction of the insured property. It 
is a chose in action, and an interest in the proceeds may be assigned 
by paroi as well as by deed. No rights to the benefit of the poHcy 
attach in favor of either mortgagees or creditors in the absence of a 
trust or contract to that eiïect, and an équitable lien arises in favor 
either of mortgagee or créditer when the assured enters into a con- 
tract in any form that the proceeds shall be so applied, provided no 
valid objection to the transaction is raised by the insured. 

The case of McDonald v. Daskam, 116 Fed. 276, 53 C. C. A. 554, 
is nearer in its facts to the case at bar than any which has been 
brought to my attention. In that case a corporation procuYed a loan 
from a bank under a paroi agreement by which the mortgagee was 
to become surety therefor, and the mortgage, together with the In- 
surance on the mortgaged property, which was payable to the mort- 
gagee, was to be given as collatéral security; the policies of Insur- 
ance being in the hands of the agent from whom they were procured. 
The court says : 

"The évidence of the paroi agreement makes elear what otherwise might 
be doubtfui — the Intention of the parties. Sueh paroi évidence is admissible 
to explain the meaning of Indeflnite terms. The advances had been wholly 
obtained under, and upon the faith of, the paroi agreement. The note was 
given upon the elosing up of the matter, and, read in the light of the paroi 
agreement, clearly discloses the intention of the parties. It déclares that 
the Insurance, if fire should occur, should stand as security for the payment. 
We cannot consider this agreement as a common-law pledge, and void be- 
cause the policies were not given into the possession of Daskam or the bank. 
It was not a pledge of marketable security or a salable property. Whether 
we consider the verbal arrangement or the written note, it was an agreement 
for a bénéficiai interest in a chose in action— a personal contract between 
the insurer and the insured. Under the modem rule, such an équitable in- 
terest may be created by paroi as well as by deed. The transaction, in equity, 
amounts to an appropriation of any clalm under the policies for any loss by 
flre which may oc(*ur." 

In that case the bankrupt, subséquent to this paroi agreement, and 
a few days before the fire, caused to be indorsed upon two of the 
policies, "Loss payable to R. W. Roberts as the interest may ap- 
pear ;" Roberts being at that time a creditor of the bankrupt. In 
considering his claim the court says : 

"Assuming Mr. Roberts to hâve had no knowledge of the équitable rights 
of the bank and of Daskam upon this Insurance, over and above the amount 
of the mortgage debt, it still remains that Mr. Roberts parted with nothing 
upon the faith of this security, and gave no Indulgence with respect to the 
debt upon the faith of the transfer. His equity, therefore, cannot outrank the 
équitable lien of Daskam and the bank. He slmply stands, as respects this 
insurance, in the shoes of the bankrupt ; taking that to which the bankrupt 
would hâve been entitled in a case of loss, after payment of the debts there- 
tofore secured upon this Insurance." 

This opinion of a court of high authority — Judges Jenkins, Gross- 
cup, and Baker — is entitled to great weight. 

As the testimony shows clearly that the National Bank of New- 
berry and Bailey & Son hâve équitable liens upon the insurance 
138 F.— 28 
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monéf,ra.nd that the fespotident^ Watts, has committed no âct bf 
bântoaptcy iti the ti'ansfers, thé décision of the rëferee is reverséd. 

Th ère remains another question tô be considered. ' It appeàrs that 
at the références held by the référée some testimony wàs brought 
eut that subséquent td the iîre Watts coUected some accounts that 
were due'him, to thë àmoûnt of abôut $700, whichwas paid out by 
him, as far as it woùld go, to such of his creditors as held claims 
falling due ; leaving outstanding a large amount of claims unpaid. 
The référée holds that Watts, being then insolvent, committed an 
act of baftkruptcy, under section 3, subd. "a" (S) of the statute (30 
vStat.. 546 [U. S. Comp. St. 1901, p. 2423]). Thèse alleged prefer- 
ential ^Sayments were not stated in the pétition as acts of bankruptcy. 
In fact, as it subsequently appears, one of the paymehts was made to 
one of the petitioners. The référée was of opinion that the order 
of référence required hirtl to take cognizance of any évidence tend- 
ing to show that any act of bankruptcy had been committed. Such 
was not the intention of the order, nor could such order hâve fairly 
been made. The order was, in terms, stated to be a "spécial order 
of référence." It referred the pétition and the answer of Watts to 
the référée, "to inquire and report whether the alleged bankrupt 
has committed an act of bankruptcy, within the intent and meaning 
of the bankruptcy act. The only act of bankruptcy alleged in the 
pétition, and to which thé respondent. Watts, answered, was the 
transfer of the Insurance poHcies, and the testimony should hâve 
been confined to the spécial issue raised by the pleadings. The 
pétition alleged but oiie act of bankruptcy, and the respondent, in 
liis answer, responded to the issue which the petitioners made. It 
v/as his right to be advised as to the charges made against him, 
and he cannot be justly adjudged a bankrupt on account of acts 
which were not charged against him. Non constat but he may hâve 
had a sufïîcierit answer or explanation of the acts referred to. 

In aid of the referee's conclusion that Watts committed an act of 
bankruptcy in the preferential payments, the attorneys for the peti- 
tioner, pending the hearing before me, asked leave to amend their 
pétition so as tô charge thèse alleged preferential payments as acts 
of bankruptcy. Amendments are usually allowed if the ends of 
justice will be promoted, but, as they are not matters of rïght, the 
court must exercise its discrétion in perrnitting them. As an ad- 
judication iti involuntary proceedings puts a stigma upon the pér- 
son so adjudicated, he ought, in fairness, to hâve opportunity of 
answering; and the proposed amendment, duly verified, should 
hâve been served upon him. This was not done. The amendment 
proposed states a new and independent cause of bankruptcy, not 
related to the original pétition. The petitioners hâve given no rea- 
son why this alleged act of bankruptcy was not stated in their first 
pétition. They cannot claim ignorance, because one of the alleged 
preferential payments now stated as an act of bankruptcy was made 
to parties who filed the original pétition. Th ère are respectable 
authorities holding that a!cts of bankruptcy occurring subséquent 
to those stated in the original pétition cannot be allowed to be 
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brought in by amendment. The Circuit Court of Appeals of the 
Second Circuit, in Re Sears, 117 Fed. 294, 54 C. C. A. 533, says : 

"The order allowing an amendment of the pétition by the Insertion of a 
spécial act of bankruptcy was erroneous, because it clearly appeared that 
Kuch act of bankruptcy was not an earlier act than that flrst alleged, but was 
later." 

That appears to hâve been the case hère, for the transfers of the 
policies of insurance were made on December 3, 1904, and the al- 
leged preferential payments were made after that date. The court, 
in the Case of Sears, holds that the provision for amendments in 
gênerai order No. 6 (89 Fed. v; 33 C. C. A. ix), by implication 
limits the power of amendment to the single case in which an earlier 
act of bankruptcy is sought to be incorporated into the pétition. 
The gênerai rule stated by Collier, Loveland, and other writers on 
the bankruptcy act is that: 

"Bankruptcy courts bave the usual powers of courts of justice, upon motion 
and for good cause, to authorize amendment of pleadings, Inciuding pétition. 
They vvlll rarely dô so if the purpose of amendment is to introduce allégations 
setting up an additional or new act of bankruptcy, but such an amendment 
wlll be allowed if clearly in furtherance of justice, and if its omission from 
the original pétition is properly excused." 

It does not appear to me that the proposed amendment is "clearly 
in furtherance of justice." The petitioners hâve not shown any 
good reason, or any reason at ail, why the acts of bankruptcy set 
up were omitted from the original pétition, and hâve made no ex- 
cuse for such omission; and, as it appears from the whole case that 
the alleged bankrupt has no assets to be administered, I fail to see 
how the interest of creditors can be served by harassing him with 
further proceedings. 

The report of the référée is set aside, and the pétition dismissed. 



THE CAR FLOAT NO. 19. 
(District Court, S. D. New York. June 1, 1905.) 

Salvage— Rescxjino Cae Float from Bubning Piek— Amount of Awaed. 

Libelant's steam propeller, worth ,$2.5,000, While towlng a derrick down 
the Hudson river, saw a pier at Iloboken on ûre, and, leaving her tow, 
went into the adjoining slip and rescued claimant's car float, worth 
$22,000, which lay outside of a barge then on fire. The float was In a 
position of considérable danger, and the steamer was also subjected to 
some rlsk ; it being necessary to play streams of water on both vessels 
during the performance of the service, to prevent them from taking flre. 
Eeld, that the service was one of salvage, for which libelant was entitled 
to an awardof $1,000. 

[Ed. Note. — Salvas;e awards in fédéral courts, see note to The Lam- 
Ington, 30 C. 0. A. 280.] 

In Admiralty. Suit to recover for salvage service. 

Avery F. Cushman, for libellant. 
James J. Macklin, for claimant. 

ADAMS, District Judge. This action was brought by the Mer- 
ritt & Chapman Derrick & Wrecking Company to recover for 
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«alv^age services alleged to hâve been rendered to Car Float No. 19, 
on the 29th day of May, 1904, when the float was rescued from a 
dangerous fire which occurred about 5 o'clock P. M. at the piers of 
the Delaware, Lackawanna & Western Raîlroad Company at Ho- 
boken, New Jersey. 

The claim of the libellant is that its steam propeller William E. 
Chapman was proceeding down the Hudson River, with a derrick 
in tow bound for Brooklyn, and the fire being noticed, the tow was 
left at a wharf belonging to the Pennsylvania Railroad Company 
and the Chapman went, within 18 or 30 minutes, to the scène of the 
fire. It is alleged that pier 13 was on fire its entire length and sev- 
eral barges in the slip between piers 13 and 13 were also on fire; 
that No. 19 was lying alongside of a barge, the Allan Churchill, 
about two-thirds of the way up the slip and on the lower side of 
pier 13; that the Churchill was ail on fire and No. 19 was smoking 
from the heat ; that the Chapman, having arranged her hose lines 
previously, played 3 streams upon pier 13 and one upon herself 
to protect her from catching fire; that as soon as she arrived at No. 
19, the three strearns were turned upon her and the burning barge 
and a line made fast to No. 19, by which she was pulled out from be- 
tween the piers and delivered to her owner in safety; that the pro- 
peller was in great danger of catching fire which made it necessary 
to continue playing the hose upon herself; that the heat was so 
intense that the members of her crew were obliged to protect their 
bodies and faces by clothing; that the float was in great danger, 
as the Churchill was on fire at the time and totally destroyed as well 
as pier 13 ; that there was no other tug near No. 19 at the time and 
the period of service was about half an hour during which time the 
Chapman was in great danger. 

The claimant admits that there was a fire at the place and that the 
water front property there was destroyed as well as some vessels, 
but dénies the rendition of any salvage service by the Chapman and 
allèges that No. 19 was lying at pier 13 and was towed out of danger 
with two other floats, by some other tug than the Chapman, and 
that if she rendered any assistance to No. 19, it was when she was 
not in a perilous position or in any danger. 

The values of the vessels hâve been agreed upon : $35,000 for 
the Chaprnan and $2,3,000 for No. 19, but otherwise the whole matter 
seems to be in dispute, the claimant contending that if the Chap- 
man rendered any service it was in towing the float to New York, 
after she had been removed from a position of péril between the slips 
by the Erie Company's tug Rochester, which cast the float off in 
the stream after towing her out and returning herself to the fire. 

The libellant's contention is sustained by the positive testimony 
of three witnesses, the master, mate and deck hand of the tug, who 
are not, as usual in salvage cases, parties to the action and hâve no 
apparent pecuniary interest in the resuit.' The claimant shows by 
one witness that No. 19 was not in the position at the wharf claimed 
by the libellant and by some others that several car floats were 
towed out from between the piers and left drifting in the river, but 
îhere is no direct testimony to overcome that of the libellant. If 
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it îs untrue, it would naturally so appear by some convincing testi- 
mony and, in the absence of such, I conclude that the libellant 
should recover. 

On the 13th of June, 1904, the libellant made a demand upon the 
claimant as follows : 

"June 13, 1904. 
Mr. John H. Starln, 

The Cortlandt Street Piers, 

New York City. 
Dear Sir: — 

In regard to our claim against float No. 19, the eaptain of our propeller 
'Chapman,' which pulled her eut of the slip, states that when he made fast 
to her, she was then alongside of the barge 'AUan Churchill,' which was ail 
ablaze froiïi one end to the other. We feel that our saving this float was a 
meritorious service, and should be well paid for. In view of our not insist- 
ing upon security being flled for oxir claim, please write us that you will 
furnish a bond if wo feel at any time that our Interest requires it. 

Tours truly, Merritt & Chapman Derrick & Wrecklng Co." 

To which the claimant responded as follows : 

"New York, June 23rd 1904. 
Merritt & Chapman D & W, Co ' 

17 Battery Place City 
Dear Sirs : 

In response to your letter of 13th Instant, we beg to advise that we hâve 
fuUy consldered your salvage claim on car float #19 and to state that we 
are willing to pay you five hundred (,$500) dollars in full of ail claims. 
This is the best we will do. 

Yours truly Jno H. Starln 

A." 

The claimant now urges that this should not be entertained as an 
admission because it "is only évidence of a person trying to adjust 
a matter without litigation which the courts often encourage in- 
stead of using it as a circumstance against a party seeking to refrain 
from the law." 

It is not necessary to resort to this correspondence as évidence 
to establish the claim, which is otherwise proved, nevertheless, in a 
case of this kind, the fact that a party makes a substantial oiïer of 
settlement, rather tends to establish the view that he believed in the 
merits of the claim, after a full opportunity to investigate it. 
Doubtless it might not of itself establish a claim disputed by compé- 
tent évidence, but I think it may fairly be considered hère in cor- 
roboration of the testimony. It is said in Greenleaf on Evidence, 
§192: 

"* • • It is the condition, tacit or express, that no advantage shall be 
taken of the admission, it belng made with a view to, and in furtherance of. 
an amicable adjustment, that opérâtes to exclude it. But, if it is an inde- 
pendent admission of a fact, merely because It is a fact, it will be received: 
and even an oflrer of a sum, by way of compromise of a claim tacitly admitted, 
is receivable, unless accompanled with a caution that the ofCer is confldential." 

With respect to the amount of the award, the No. 19 was un- 
doubtedly in a position of some danger of being seriously injured 
if not consumed. The tug was also subjected to some risk from 
her exposure in the service. I consider that the sum of $1,000 -will 
be a proper salvage amount and allow that sum, 

Decree for libellant accordingly. 
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V HIRSCHKOyiTZ v. PENNSÏL VANIA R. CO. 

(Circuit Court, S. D. New York. May 30, 1905.) 

1. Weongpui, Deaïh— Stàttttes— MeaSUjîbe or Damages. 

In an action for wrongful death, under a statute provldlng that lu 
évéry sucli action the jury may glve sucli damages as thçy shall deem 
fair and just, with référence to the pecuniary injury resulting from such 
death to the wife and next of kin of such deceased person, the verdict 
should not exceed the value of the pecuniary assistance the jury belleves 
the next of kin living at decedent's death would hâve recelved from him, 
had he llTed. The Jury may not flx thèse damages arbltrarily. There 
must be sbme évidence to sustain the aniount of the verdict. 

[Ed. Note.— For cases In point, see vol. 15, Cent. DIg. Death, § 111.] 

2. SAilE-rSTATUTES— CONSTKUCTION— RlGHTS OF ALIENS. 

Where a statute authorlzlng a recovery for wrongful death provlded 
that such recovery shall be for the exclusive beneflt "of the wldow and 
next of kin of such deceased person," and shall be dlstrlbuted to them 
in the proportion provided by law in relation to the distribution of Per- 
sonal property left by persons dylng Intestate, It was no défense to an 
action for wrongful death that deceased had no wldow, and that ail of 
his next of kin were ribnresitlent aliens. 

3. Same— Damages— ExcESSTVENESS. 

Deceased was klUed by the négligence of défendant when he was 27 
years of âge. He had been in the United States from 2% to 5 years, was 
a common laborer, employed at $1.50 per day as a car cleaner, and had 
been previoUsly employed as a railroad waterman. He was unmarrled, 
and there was évidence that he sent from $20 to $25 per month to his 
f ather, in Roumania, who was 65 years of âge at the time deceased dled. 
Held, that a verdict for $3,500 was excessive, and should be reduced to 
$2,500. 

[Ed. Note. — For cases in point, see vol. 15, Cent Dlg. Death, §§ 125, 130.]' 

At Law. Motion for new trial on ground, among others, that 
the damages awarded by the jury ($3,500) are excessive. 

Max Altmayer, for plaintiff. 

Robinson, Biddle & Ward, for défendant. 

RAY, District Judge. This action, tried before a jury, resultéd' 
in a verdict of $3,500 for the plaintifif. The jury found négligence 
of défendant, causing the death of plaintîfFs intestate, based on 
évidence and a charge to w^hich ho exceptions now urged were 
taken, except that as to the longevity of the parents and grand- 
parents of the deceased. The action is based on a statute of the 
State of New Jersey, the pertinent sections of which read as fol- 
lows: 

"Section 1. That wbenever the death of a person shall be caused by wrong- 
ful act, neglect or default, and the act, neglect or default is such as would, 
if death had not ensued, hâve entitled the party Injured to malntaln an ac- 
tion and recover damages In respect thereof, then and In every such casé, 
the person who, or the corporation whIch would hâve been llable if death had 
ensued, shall be llable for an action for damages notwlthstanding the death 
of the person Injured, and although the death shall hâve been caused under 
such circumstances as amount in law to a felony. 

"Sec. 2. That every such action shall be brought by and in the name of the 
Personal représentative oî such deceased person, and the recovery in every 
such action shall be for the exclusive benefit of the wldow and next of kin 
of such deceased person, and shall be distributed to such wldow and next of 
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:;kln in the proportion provlded by law In relation to the distribution of the 
Personal property left by persons dying intestate. In every such action the 
jury may glve sucli damages as they shall deem fair and jijst with référ- 
ence to the pecuniary injury resultlng from such death to the wife and next 
of kin of such deceased person, provlded that every such action shall be corn- 
menced wlthin twelve calendar rnonths after the death of such deceased per- 
son." 
1 Gen. St. p. 1188. 

In this case the next of kin to décèdent, Josefsohn, is the father, 
now 67 years of âge — 65 at the time of the death of the son — and 
a résident and citizen of the kingdom of Roumania. He has five 
other children residing in the old country, ail poor, and having fam- 
ilies of their own — ^two boys and three girls. There is no proof of 
property in the family, or a suggestion that Josefsohn would hâve 
fallen heir to any property. He was 37 years of âge at his death 
and unmarried; had been in this country about 2J^ to 5 years; 
was a common laborer hère, receiving $1.50 per day as a car cleaner, 
and had been employed at that work for a few days only. Before 
that he had been in the employ of the défendant at Pittsburgh, Pa., 
as a waterman — supplying cars with water. There is proof, of a 
somewhat indefinite character, that décèdent was sending about 
$20 per month of his earnings to his father, in the old country — 
sometimes $20, sometimes less, sometimes $25 per month. In the 
old country the décèdent was a clerk in a dry goods store. The 
proof fails to show steady employment or prospects of any material 
advancement in his position. He was not a skilled workman in 
any field of labor. Maybe he would bave remained in the United 
States, remained unmarried, prospered, and proved able to send 
large sums to the father. Maybe not. Maybe the father will live 
a quarter of a century, but maybe the son would hâve died in a few 
years. It is quite true that there is no fixed rule of damages in 
such cases. In this case the court said to the jury, among other 
things, at the request of the plaintiff's attorney : 

"The damages to the next of kin in that respect are nècessarily Indeflnite, 
■prospective, and contingent. They cannot be proved vs'ith even an approach 
to accuracy, and yet they are to be estimated and awarded, for the statute 
has so commanded. But even in such a case there is and there must be some 
basis in the proof for the estimate. Human lives are not ail of the same 
value to the survivors. The âge and sex, the gênerai health and intelligence, 
of the person killed, the situation and condition of the survivors, and their 
relation to the deceased— thèse éléments furnish some basis for judgment 
That it is slender and inadéquate is true, but it is ail that is possible. In 
but few cases arising under this act is the plaintifC able to show direct, 
spécifie, pecuniary losses sufCered by the next of kin from the death ; and 
generally the basis for the allowance of damages has to be found in the proof 
of the character, qualities, capacity, and condition of the deceased, and in 
the âge, sex, circumstances, and condition of the next of kin. The proof 
may be unsatisfactory, and the damages may be quite uncertain and contin- 
gent, yet jurors in each case must take the éléments thus furuished, and 
malce the best estimate of damages they can. There seems to be no other 
mode of administering the statute referred to, and the protection agaiust 
excessive verdicts must be found in the power of courts to revise or set 
aside." 

I do not think the évidence justifîed a verdict of $3,500. It does 
mot seem probable to this court that this son could bave sent $20 to 
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$35 per month to his father. He had to live. Assumîng that he 
earned $39 per month regularly, it seems improbable that he could 
hâve donet'hiS. The witnesses who spoke on the subject were 
deeply interested, and, again, it appeared that tliey could not hâve 
knoWn vifith précision — assuming there was no exaggeration — the 
amounts sent. By reason of the fact that the tables put in évidence 
were called the "Northampton Tables," the court made an error 
in stating the expectancy of life, but this was prejudicial to the 
plaintiff, not the défendant. This court is of the opinion that the 
verdicts of juries in this class of cases as to damages should be 
based On facts shown by évidence, and not on guesses or spécula- 
tion or conjecture. In Lindstrom v. International Navigation Co. 
(C. C.) 117 Fed. 170, the judge reduced a verdict of $5,000 to $1,500, 
and grânted a new trial unless the plaintifï should consent thereto. 
It is true that a jury may find the expectation of life of a given 
décèdent was much greater than shown by tables, and it is also 
true that a recovery in such a case as this is not restricted to the 
amount shown to hâve been furnished by the décèdent to the next 
of kin, multiplied by the expectancy of life. It is also true in such 
cases that the plaintiiï's recovery is restricted to pecuniary dam- 
ages, and such damages as are shown by some évidence to hâve 
been sustained. It has been stated in some cases that a sum may be 
given by the jury that, put at interest, would produce an annual in- 
come equal to the amount furnished annually by the décèdent. 
This court cannot assent to that doctrine. The verdict should not 
exceed the value of the pecuniary assistance the jury believes 
the next of kin living at the death of the décèdent would hâve 
received from him, had he Hved. 

At the close of the plaintifï's case the défendant moved for a 
dismissal of the complaint and the direction of a verdict for the 
défendant upon the ground, among others, that the purpose of the 
act above quoted, giving the widow and next of kin a right of recov- 
ery in case of the death of the person injured, is to benefit such 
next of kin when citizens of, or at least résidents in, the United 
States, or some state of the United States, and that the right of 
recovery is confined to our own citizens, or at least to résidents of 
the United States, and that nonresident aliens cannot avail them- 
selves of the benefits of the act, and an administrator appointed hère 
cannot recover for the benefit of a nonresident alien. The court 
denied the motion, and said, in substance: 

"I do not see how by any possibility such a Ilmited construction can be 
given to this New Jersey statute. The language is plain — that every such 
action shall be brought by and in the name of the Personal représentative 
of such deceased person, and the recovery in every such action shall be for 
the exclusive beneflt of the widow and next of kin of such deceased person, 
and shall be distributed to such widow and next of kin in the same propor- 
tion provided by law in relation to the distribution of the Personal property 
left by the persons dying Intestate. It seems to me that if the Législature 
of New Jersey had Intended to confine that recovery to the widow and next of 
Kin, résidents or citizens of New Jersey, or citizens of the United States, 
and to exclude nonresident aliens, they would hâve so said. I will deny the 
motion." 
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On thorough considération, I adhère to that ruling. It seems 
clear that the purpose of the Législature of a state in enacting 
such a statute is not to give compensation by way of damages to 
the widow and next of kin who are résidents of or citizens of the 
State or of the United States alone, and prevent their becoming a 
public charge, but to give this compensation by way of damages 
to the widow and next of kin for the pecuniary loss they hâve sus- 
tained, irrespective of their résidence or citizenship. Had the Lég- 
islature of New Jersey intended to restrict recovery in such a case 
by an administrator for the benefit of the widow and next of kin of 
the décèdent to a résident widow or résident next of kin, or both, or 
to a widow and next of kin who are citizens of the United States, 
it would hâve so said. The statute would hâve been made plain. 
As I look at it, such a limited and restricted interprétation would 
be opposed to ail legitimate rules of statutory construction. 

The motion for a new trial is granted, because the damages are 
excessive, unless the plaîntifif consents, in writing, within 20 days, 
to reduce the verdict to $2,500. If such a consent is filed and 
served within that time, the motion is denied 



In re BEEDB. 
(District Court, N. D. New York. June 5, 1905.) 

1. Bankbuptoy— Liens— Validity—Wh.\t Law Governs. 

The validity of a chattel mortgage as a lien on a banlcrupt'a assets 
as to ail the parties Is a local question, and must be determined by the 
décisions of the state courts. 

2. Same— Failueb to File— Bfïtct. 

Where a chattel mortgage was executed and dellvered In good falth, but 
was not filed within a reasonable tIme, as required by statute, and the 
mortgagor was permitted to retain possession of the property, the mort- 
gage, under the law of New York, was void as to ail creditors of the 
mortgagor then existing, or who became such whlle the mortgage re- 
mained unfiled, except as between such creditors and bona flde purchasers 
of the property for value. 

3. SAME— JUDGMENTS. 

Where a chattel mortgage executed and dellvered In good faith was 
not flied within a reasonable tlme, as required by the state law, nor until 
two days prlor to the mortgagor's adjudication In bankruptcy, both cred- 
itors of the bankrupt who had acquired judgments and issued exécutions 
thereon prier to such adjudication, and those having clalms accrulng 
whlle the mortgage was not filed, and prosecuted to judgment and exé- 
cution after adjudication, suit having been commenced prior to the Insti- 
tution of the bankruptcy proceedlngs, were entltled to urge the învalidity 
of such mortgage, and to a prior lien on the proceeds of the sale of the 
mortgaged assets, as against the mortgagee and bis assignée, who took 
same after the adjudication In bankruptcy as collatéral security to a 
real estate mortgage given by the mortgagee long before. 

4. Same— Bankruptcy Pkoceedings— Effect. 

ïhe filing of a pétition in bankruptcy against the mortgagor, and hls 
adjudication as a bankrupt, did not prevent creditors having clalms prior 
to the filing of the mortgage from proceeding to reduce the same to judg- 
ment and obtain exécution thereon, suit having been commenced prior to 
the filing of the pétition In bankruptcy. 
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5. Same— JtJDGMENTS— Liens. 

Bankr. Acf July 1, 1898, c. 541, § 67, subds. "a," 'T),» SO Stat 564 W~ 
S. Comp; St. lÔOl, p. 'â449], ptotiding that clalms which, for want of rec- 
). ord or for other reasons, wottld not hâve been valid liens as against the 
clalms of creditors of a bankpupt, shaii not be liens against his estate, 
and that whenever a créditer Is prevented f rom enf orcing bis rights as 
against a lien created or attempted to be created by his debtor, who after- 
wards becomes a bailkrupt, thè trustée of the estate of such bankrupt 
'Should be subrogated to and may enforce such rights of such creditor for 
the benefit of the estate, apply to judgments Obtained by creditors of a 
bankrupt subséquent as well as prior to adjudication, in cases where the 
action to procure a judgment had been commenced prlor to the institu- 
tion of bankruptcy jroceedings. 

6. Samb— TiTLE OF Trustée— Effect. 

A bankrupt's trustée Is not a "purchaser," and the transfer to hlm 
by opération of. law of mortgaged personal property does not extinguish 
tjié right of creditors to assert the Invalidity of the mortgage, for non- 
fl'liiig, as to the mortgàgee and his assignée. 

7. Same— Rights of Trustée— Subrogation. 

Where a chattel mortgage executed by a bankrupt and delîvered was 
void as to creditors obtaining judgments against a bankrupt, both before 
and after adjudication, for f allure of the mortgàgee to file the same with- 
In a reasonable time, the banlcrupt's trustée was subrogated to the rights 
of such judgment creditors, as against the holder of the mortgage, and 
was therefore entitled to the proceeds of the mortgaged property for the 
benefit of the bankrupt's estate. 

In re N. Y. Economical Printlng Co„ 110 Fed. 514, 49 C. C. A. 133, eon- 
sidered and dlstinguished. The dictum of that case not followed. In re 
Dueker (C. C. A., 6th Circuit) 134 Fed. 43, 46, 47, approved and followed. 

This is a controversy between the assignée of a mortgàgee of 
Orlando Beede, the baiikriipt, his trustée in bankruptcy, and certain 
creditors pf said bankrupt who hâve obtained judgments against 
him since the filing by him of the pétition in bankruptcy, as to the 
rights of the parties to the proceeds of the sale of the personal 
property of sâid bankrupt. The amount in controversy is over 
$12,000, Sçe 136 Fed; 853. 

S. L. Wheeler, for John M. Wever, assignée of mortgàgee. 
Pyrke & Dudley, for creditors. 
Stokes &'Dweh, for trustée. 

RAY, District Judge. The facts in this case, so far as the légal 
questions now involved are concerned, are easily understood. Or- 
lando Bëedë, the bankrupt, was extensively éngaged in the lumber 
business aindi iti running twq stores. Prior to March, 1901, he be- 
came badly involved iinancially, but his . condition was known to 
himself prlly, if to himself. In fact, he was insolvent. He was 
borrôwîng tnoney on notes and giving notes, and his brother 
Fletcher S. Beede became his indorser to an amount in excess of 
$30,000. As security for such indorsements, Orlando gave to his 
brother, March 23, 1901,' a chattel mortgage covering sùbstantially 
ail of his Personal property. The giving of this mortgage was not 
known, exceptto the parties thereto, and it was not filed or re- 
corded until pctober 10, 1901, about seven months subséquent to its 
date, exécution, and delivery. It is évident that Fletcher S. knew 
of the purpose of Orlando to file a pétition in bankruptcy when he 
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iiled the mortgage. In August and September, 1901, and within 
four months of the adjudication, Orlando Beedegavè to Fletcher 
S. Beede bills of sale of this personal property for the same consid- 
ération named in the mortgage, but no claim is made under them. 
Two days after the filing of the mortgage, and October 12, 1901, on 
his own pétition, said Orlando Beede was adjudicated a bankrupt. 
Prior to the filing of the pétition and the adjudication in bankruptcy 
several iudgments were duly obtained and duly docketed against 
said Orlando Beede, in favor of certain creditors, to the amount of 
about S6,943.85, and thèse are unpaid. Executions thereon were 
duly issued prior to such adjudication. The same day of the ad- 
judication one Payne obtained and docketed a judgment against 
Orlando Beede for the sum of $5,494.36, and soon thereafter, in 
actions commenced before the pétition in bankruptcy was filed, 
other judgments to the amount of $7,648.31 were perfected, filed, 
and duly docketed against said Orlando Beede. Ail of thèse judg- 
ments were upon debts of the said Orlando Beede existing prior 
to the giving of the mortgage, and during the nonfiling thereof, or 
which were incurred after it was given and before it was filed. 
John M. Wever held a mortgage on certain of the real estate of said 
Fletcher S. Beede, and on or about the llth day of April, 1902, sev- 
eral months after the adjudication in bankruptcy, Fletcher S. Beede 
— he having paid certain notes of Orlando — assigned the said chat- 
tel mortgage to said Wever as collatéral security to his said real 
■estate mortgage, to the amount of $7,500. The chattel mortgage 
was not given to hinder, delay, or defraud creditors, and there was 
no agreement to keep it from the files or to keep it secret. The 
mortgaged property was not taken possession of by the mortgagee, 
but remained in the possession of the mortgagor at the time of the 
adjudication, and passed to the hands of the trustée when he was 
appointed. It was thereafter sold for the sum of $13,806.34, under 
an agreement that such sale should in no way affect the lien of the 
mortgage, if a lien, but that such proceeds should stand in place 
of the mortgaged property. Such agreement also submitted to 
this court the décision of the rights of the parties, the same as if an 
action had been brought for the purpose. 

Wever concèdes the prior right of the exécution creditors who 
had obtained judgments and issued exécution prior to the adjudica- 
tion in bankruptcy. Of such prior judgments, the owner thereof, 
to the amount of $3,284.46, also the owner of the Payne judgment, 
has filed the following waiver in open court: "I waive ail claim, 
as owner of the assignments of three judgments which I hâve 
offered in évidence, to the chattel mortgage put in évidence being 
void for want of filing." Wever claims $7,500 of the proceeds. If 
such waiver is valid as to the trustée and creditors, there is enough 
money, after paying the other prior judgments, to give Wever the 
$7,500 in full. The trustée and the creditors with judgments ob- 
tained subséquent to the adjudication assert that such waiver is 
inoperative and void, and that the liens of ail the prior judgments 
attach to the proceeds, and inure to the benefit of the estate, and not 
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to the benefit of such creditors solely. They assert that such chat- 
tel mortgage being, Yoid as to such exécution creditors, and the 
judgments having been obtained within four months of the bank- 
rnptcy, the lien is a préférence, which may be enforced by the trus- 
tée for the benefit pf the estate, or at least the trustée may recover 
the amount of such judgments for the benefit of the estate. The 
creditors with judgments obtained and docketed after the adjudica- 
tion (actions commenced before) assert that, having judgments and 
exécutions, the liens thereof, in equity, attached to the property, 
and now attach to the proceeds thereof, as against Fletcher S. 
Beede, mortgagee, and John M. Wever, his assignée, ,the same as 
the judgments obtained prior to the adjudication, ail taking preced- 
ence to the mortgage. They assert that, as to the mortgagee and 
his assignée, they are creditors armed with judgments and exécu- 
tions, and that the bankruptcy pf Orlando Beede, the mortgagor, 
did not operate to suspend, impair, or extinguish their rights or 
remédies as against the mortgagee; that is, to proceed to judg- 
ment against Orlando Beede, and issue exécution, and assert the 
invalidity of the chattel mortgage as to them for the reason it was 
not filed. They assert that Orlando Beede could not in efïect vali- 
date as against them a mortgage which was always void as to them, 
for nonfiling, by filing a pétition in bankruptcy, or, by so doing, sus- 
pend, extinguish, or defeat their rights to proceed against the prop- 
erty and mortgagee and his assignée. They assert that the filing 
of such mortgage two days before the filing of the pétition in bank- 
ruptcy did not change the rights of the parties. They most stren- 
uously protest that their rights as against Fletcher S. Beede and 
his assignée, and their right to proceed and hâve the asserted lien 
of such assignée, claimed by him to be prior to their rights and 
equities, declared and adjudged null and void as to them and ail 
creditors in a like situation, were not and are not suspended, de- 
stroyed, or extinguished by the mère act of the mortgagor in filing 
a pétition in bankruptcy. They assert that such act is not équiva- 
lent to the act of the mortgagor and mortgagee named in a chattel 
mortgage, and void for want of filing, when they elect to treat 
the mortgage as void for that reason, and turn over the property 
in payrnent of the debt, and it is so turned over and accepted. The 
validity of the mortgage as to ail the parties is a local question, 
and must be determined by the décision of the courts of the state 
of New York. Dooley v. Pease, 180 U. S. 126, 21 Sup. Ct. 339, 45 
Iv. Ed. ;457. As to the creditors of said Orlando Beede, the mort- 
gage was void for nonfiling ; was always void ; the filing thereof 
two days before the bankruptcy did not validate it as to them or 
afïect their rights; and no act or acts of Orlando and Fletcher S. 
Beede could validate it as against them. Stepheiis v. Perrine et al., 
143 N. Y. 476^80, 39 N. E. 11; Brunnemer, as Receiver, etc., v. 
Cook & Bernheimer Co. et al., 180 N. Y. 188, 73 N. E. 19 ; Thomp- 
son V. Van Vechten, 27 N. Y. 568; Karst v. Gane, 136 N. Y. 316, 
32 N. E. 1073; Stephens v. Meriden Britannia Co., 160 N. Y. 178, 
54 N. E. 781, 73 Am. St. Rep. 678; Southard v. Benner, 73 N. Y. 
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424; Mandeville V. Avery, 124 N. Y. 376, 26 N. E. 951, 21 Am. St. 
Rep. 678; Sheldon v. Wickham, 161 N. Y. 500, 55 N. E. 1045; 
Castleman v. Mayer, 168 N. Y. 354, 61 N. E. 282. 

Thèse décisions establish that the law of New York is: (1) 
That a chattel mortgage, there being no possession taken of the 
mortgaged property by the mortgagee, is absolutely void as to 
ail creditors of the mortgagor then existing, or who may exist while 
such mortgage remains unfiled, except as between such creditors 
and purchasers in good faith for value, unless same is filed in the 
proper office within a reasonable time. (2) That, while such mort- 
gage is void as to ail such creditors, those creditors only who ob- 
tain a lien on the property by reducing their respective debts to a 
judgment and issuing exécution are in a position to assert and en- 
force such invalidity. It is not necessary that a gênerai creditor, 
to avail himself of such invalidity, hâve his judgment and exécution 
before a transfer of the property is made by the mortgagor, unless 
made to a purchaser in good faith. (3) No act of the mortgagor 
or of the mortgagee, or of both together, can give validity to such 
an unfiled mortgage as against such creditors, including both gên- 
erai and judgment creditors. As between them and the mortgagor 
and mortgagee, it is void ab initio. (4) Even if the mortgagee 
takes possession of the property or takes and sells the mortgaged 
property under such mortgage, still such of the gênerai creditors 
above specified as thereafter obtain judgment and exécution may 
recover the property or its value, because as to them the mortgage 
was always void. (5) The mortgagor and mortgagee, however, 
may recognîze the invalidity of such mortgage, and turn the prop- 
erty over to the mortgagee in payment of the mortgage debt, in 
whole or in part, but both together cannot give title as against cred- 
itors under or through the mortgage, for the reason it is invalid and 
void. (6) Such an unfiled mortgage is, however, good as between 
the parties thereto, and as to purchasers in good faith for value. 
And (7) such nonfiling raises no presumption of fraud. It is settled 
and elementary law that a creditor cannot take the property of 
his debtor either from him or any other person having possession 
and claiming it, however unfounded the claim, until he comes 
armed with some process authorizing the taking. It must be ad- 
judged that he is a creditor. 

This mortgage was good as between Orlando Beede and Fletcher 
S. Beede and his assignée, Wever. It was void as to ail the credit- 
ors having judgments at the time the adjudication in bankruptcy 
was made. It was void as to ail gênerai creditors who were seek- 
ing to put themselves in a position to assert and enforce such in- 
validity, and remained void as to them notwithstanding the filing 
of the pétition in bankruptcy, and as to them, and as between them 
and Fletcher S. Beede and Wever, his assignée, is still void. 
Stephens v. Perrine, 143 N. Y. 476, 39 N. E. 11 ; Brunnemer, as Re- 
ceiver, etc., v. Cook & Bernheimer Co. et al., 180 N. Y. 188, 73 N. E. 
19. The court in this last case says, "The authority of Stephens v. 
Perrine therefore stands in fuU force." Thèse judgment and exe- 
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cution creditorë now corne in person, airmed with lawful judgments 
and exécutions, înto a court of equity, having jutisdiction of the 
subject-matter and ôf the parties, ànd the lawful possession of the 
fùnd, and the right to dispose of it, dema;nding the property or its 
proceeds of and as against the claim of the mortgagee and his as- 
signée, who claim it under the alleged lien of the unfiled chattel 
mortgage, but which, as to thèse creditors, never was and is not 
now a lien thereon. Wever has no shadow of a claim as purchaser 
in good faith or for value. Ail thèse judgment and exécution cred- 
itors are now in a position to assert the invalidity of such chattel 
mortgage, and were exercising due diligence to put themselves in 
that position when the pétition in bankruptcy was filed. But for 
it, it must be conceded, they would now take the property in ptef- 
erence to Wever. Nothing has ever occurred to impair or impeach 
or extinguish the right of thèse creditors to assert the invalidity 
of sUch chattel mortgage ' as to thetti. It is quite true that if the 
mortgagor in an unfiled chattel mortgage sells the mortgaged chat- 
tels to a bona fide purchaser for value before the creditor obtains 
judgment and exécution, such purchaser will hold in préférence to 
the judgment creditor, because of his good faith, but in such case 
in no sensé does the act of the mortgagor extinguish or impair the 
right bî the creditor to impeach the alleged lien of the mortgage; 
that is, assert its invalidity as to himself. ShOuld such a creditor 
pursuè or seek to pursue the property or its proceeds in the hands 
of a bona fide purchaser for value, recovery would not be defeated 
on the ground his right to impeach the mortgage for nonfiling was 
extinguiâhed, or that his right to assert its invalidity for that rea- 
son had been eut ofif by the act of the mortgagor, but on the ground 
that a purchaser in good faith and for value must for thèse reasons 
be protected. 

In Sheldon v. Wickham, 161 N. Y. 500, 55 N. E. 1045, it was ,cor- 
rectly decided that an assignée for the Ijenefit of creditors cannot 
assert the invalidity of an unfiled chattel mortgage given by his 
assigner because of such nonfiling: First. Such assignée has no 
better or greater title or right than his assigner had, and. as between 
the mortgagor and mortgagee, the mortgage was always valid. 
The assignée of the mortgagor, stepping into his shoes, in the 
absence of some statutory authority, would not represent creditors. 
Second. An unfiled chattel mortgage is not a transfer in fraud of 
creditors. The statute does not make a failure to file a fraud, or 
évidence of fraud. That case holds that such an assignée is not 
within the enabling act of chapter 314, p. 506, Laws N. Y. 1858, pro- 
viding that such assignées may disaffirm and treat as void trans- 
fers made in "fraud" of the rights of creditors, as an unfiled chattel 
mortgage is not made void for fraud in not filing. The question of 
fraud is not involved. 

In Sheldon V. Wickham, supra, at page 503 of 161 N. Y., page 
1045 of 55 N. E., Haight, J., in giving the opinion of the court, in- 
advertently, doubtless, said: 

"It has been repeatedly held that such a mortgage Is only void as to the 
persons mentloned in the statute, to wit, purchasers In good faith, and cred- 
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Itors' who are armed With some légal process authorizing a seizure of the 
property, and that it is valld as to the mortgagor and ail other persons." 

The décisions are unmistakable that an unfiled chattel mortgage 
is void as to ail gênerai creditors, but that those only who obtain 
judgnients and exécutions can assert and take advantage of the 
invalidity, for until then they are not in à position, as to third per- 
sons, to assert they are creditors, or to demand or seize the property 
or its proceeds. If an unfiled chattel mortgage is good and valid as 
to a créditer who has no judgment (and it is concededly good be- 
tween the mortgagor and mortgagee), why may not the mortgagee, 
acting in good faith, take possession and hold or sell in payment of 
his mortgage debt? But he cannot as against such gênerai credit- 
or, if such creditor subsequéntly obtains judgment and exécution, 
and asserts the invalidity of the mortgage because not filed. Why? 
For the simple reason that as to hira such mortgage was from the 
beginning and is absolutely void by statute. Not for fraud, but be- 
cause not filed. True, the creditor cannot distiirb the mortgagor 
or the mortgagee in his possession, etc., until he obtains judgment 
and exécution, as until then he is not in a position to assert and en- 
force his right to take advantage of the invalidity of the mortgage. 
Ail this goes tb the remedy. Until he has judgment it does not ap- 
pear that he ig a creditor. Should the Code of Civil Procédure 
of the State of New York provide that gênerai creditors without 
judgments may take property claimed or taken by mortgagees un- 
der unfiled chattel mortgages in cases where by statute unfiled 
mortgages are void as to creditors, such creditors might do so in 
cases arising under the présent statute; and if, in a given case, the 
mortgagee should refuse to surrender the property or its proceeds, 
such gênerai creditor might bring an action, and in that suit hâve 
the question whether or nOt he is in fact a creditor litigated and 
determined. As it is, the procédure or remedy provided by law 
demands that the creditor first establish his claim, and the fact 
thathe is a creditor of the mortgagor, by redUcing his claim to 
judgmeiit, and exhausting his remedy by exécution. This done, he 
proceeds, not on the theory that the unfiled mortgage is void from 
the date of his judgment, or because he has obtained a judgment, or 
that its invalidity relates back (an untenable theory), but on the 
true theory, justified and demanded by the statute itself, and em- 
phatically asserted by Judge Peckham in Stephens v. Perrine, su- 
pra, viz. : 

"The Suprefiie Court has reversed the judgment for plaintiff upon the 
ground that, although such mortgage was void even as to existing creditoris, 
yet, as the mortgagee filed her mortgage, and under It took possession of the 
property mortgaged, and sold the same by virtue of It before the creditors 
represented by the plaintiff had obtained any lien on the property by juâg- 
lûent and exécution or by some other légal process, the mortgagee had the 
right to hold such property or Its proceeds against thèse creditors. The court 
stated that thé creditors, in order to take advantage of this void mortgage 
by reason of a f allure to file it, must not only acquire a lien upon the prop- 
erty by virtue of a levy or other légal process, but such lien must be had 
before the mortgagee has 'reduced the property to possession and sold it to 
satisfy his claim. In this holding we are of tlie opinion the court below erred. 
The mortgage, as to the creditors of the mortgagQr, was always void. jt 
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c-ontinued to be vold riotwithstandlng the fact that the mortgagee assumed 
to take possession under and to sell the property by vlrtue of such void In- 
strument. As between thèse mortgagors and creditors, it was the same as 
if the mortgage did net èxist, and -.the mortgagee could hot, as agalnst 
thèse creditors, obtain any rlghts under It. How conld a mortgagee in a 
void mortgage, asi against creditors, obtain any tltle to property by vlrtue 
of such mortgage? As agalnst them the mortgagee could nôi rightfully take 
the property by vlrtue of thls void Instrument, and if she did take it in spite 
of the fact that the mortgage was void and no protection to her, how could 
she secure any further or greater rlght by the sale of the property and the 
recëipt of Its value? Thls action is against the mortgagee, and I cannot 
see the force of the reasoning whlch, while adœlttlng that the mortgage is 
void as to creditors, nevertheless asserts that a tltle to the property covered 
by it may be obtalned by the tnortgagee by proceedings taken under it, and 
whlch' assert the valldlty of such instrument, provlded they are taken before 
the creditors are armed wlth a judgment and exécution so. as to enforce their 
rights whlch rest upon the invalldity of the mortgage. If void, what rlght 
has the mortgagee, as against creditors, to take possession in her character 
of mortgagee, and to sell or dispose of property described in it? Clearly she 
has none, and she does not acqulre any by the celerity of her movements in 
selzing and selling property under It. Although, in order to themselves take 
the property, it was necessary for the creditors to haye some légal process, 
yet, when that condition was compUed wlth, thelr rlght to take It as between 
thèse parties became perfect. If, before any lieh had been acquired by the 
creditors, the mortgagors had: dellvered the property to. the mortgagee In 
payment of her debt, she could baver then held it because It would bave been 
in such a case a transfer of property by them in payment of thelr debt, 
and although it would. bave been in fact preferrlng such debt, yet it would 
hâve been a préférence whlch the mortgagors then had the rlght to makè. 
But In thls case there was nothing of the kind done. The mortgagee acted 
under and by vlrtue of her mortgage ail the tkne. The mortgagors did not 
dellver the property to her in payment of her debt She toûk it under the 
assumed rlght glven by the mortgage." 

At the risk of being regarded tedious I hâve quoted thus at length 
because of the remark quoted from Haight, J., in Sheldon v. Wick- 
ham, and for the further reason that the Court of Appeals, in Brun- 
nemer V. Cook & Bernheimer Co. et al., 180 N. Y. 188-191, 73 N. E. 
19, has very recently declared, "The authority of Stephens v. Per- 
rine therefore stands in full force." 

In Bowdish v. Page, 153 N. Y. 104, 47 N. E. 44, we find nothing 
whateyer giving sanction to the claim that an assignment by the 
mortgagor for the benefit of creditors, or the surrender of.the pos- 
session of the mortgaged property to the mortgagee, or the filing 
of a pétition in voluntary bankruptcy, either impairs or extinguishes 
the right: of a creditor, whether he be only a gênerai creditor at 
that time or a judgment creditor, to assert and enforce the invalidity 
of the uniiled chattel mortgage (invalid for that reason) as against 
the mortgagee and his assignée, if any, when he shall hâve put him- 
self in a position to assert it. That case decided this — nothing more 
—that: 

"While the mortgagee cannot enforce a void chattel mortgage agalnst the 
creditors of the mortgagor, yet, if the mortgagor treats it as void, and, before 
the creditors obtain a lien, transfers the property to the mortgagee In pay- 
ment of a debt, the transaction will hold." 

Karst V. Gane, 136 N. Y. 316, 33 N. E. 1073, Tremaine v. Morti- 
mer, 128 N. Y. 1, 27 N. E. 1060, and Mandeville v. Avery, 134 N. 
Y. 376, 26 N. E. 951, 21 Am. St. Rep. 678, ail hold that, while a mort- 
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gagée cannot enforee a void chattel mortgage against the creditor's 
of the mortgagor, yet, if the mortgagor treats it as void, and, before 
such creditors obtain a lien, transfers the property to the mortgagee 
in payment of the debt, the transaction will hold. 

In Bowdish v. Page, supra, the mortgage had become void 
through the conduct of the parties with respect to the property so 
mortgaged, not for nonfîling of the mortgage. In this case (Bow- 
dish V. Page) when the property was transferred in payment of the 
debt the creditor had not obtained a lien by judgment. The court 
said: 

"In that situation, plaintiff's right to the goods was superlor to the bank's, 
for it rested not upon the void chattel mortgage, but upon an Independent 
transfer of possession by the mortgagor. Had it been otherwise, the doctrine 
of Stephens v. Perrlne, 143 N. Y. 476, 39 N. B. 11, would hâve applied, and 
the plaintiff would hâve had no right to the property as against Isaac's cred- 
itors. The referee's décision in respect to the plaintiff's possession Is not 
predioated upon the chattel mortgage, and that possession cannot be quallfied 
by a référence to that source of title." 

In Karst v. Gane, 136 N. Y. 316, 32 N. E. 1073, it was broadly 
held: 

"The Word 'creditors' In the provision of the act of 18.33 [section 1, c. 279, p. 
402, Laws 1833], in référence to the flling of chattel mortgages, whlch pro- 
vides that such a mortgage, unless filed as directed by the act, 'shall be 
absolutely void as against the creditors of the mortgagor,' Includes creditors 
whose debts antedate the exécution of the mortgage, as well as those whose 
debts were subsequontly contracted. A slmple-contract creditor is also as 
much within the protection of the statute as a creditor whose debt has been 
merged in a judgment." 

In Stephens v. Perrine, supra, the opinion of the court emphasizes 
this language by quotations and approval, and says: 

"The language of Chief Justice Andrews in Karst v. Gane [supra] glves no 
countenance to the claim made in this case. He there said: * * » This 
Btatement is perfeetly true, but Is no justification for the clalm that the mort- 
gagee can herself defeat thèse creditors by taking possession of the property 
under a mortgage which as to them is nonexlstent." 

As, in the case now before the court, Wever claims the proceeds 
of the property mortgaged (the same being treated as the property 
itself), which is in the hands of the trustée in bankruptcy, under 
and by virtue of the mortgage against creditors with judgments and 
exécutions, it becomes interesting to know and ascertain when and 
how, if ever, he became entitled thereto as against creditors, when 
and how thèse creditors lost their right on obtaining judgment 
against Orlando Beede to assert the invalidity of a mortgage as to 
which it was said by Andrews, C. J., speaking for the court, in Karst 
V. Gane, supra, "Such a mortgage, therefore, is not valid as against 
an antécédent creditor, although it was filed before the creditor ac- 
quired a lien upon the property by judgment and exécution," and 
as to which it was said by Peckham, J., speaking for the court, in 
Stephens v. Perrine, supra, "The mortgage, as to the creditors of 
the mortgagor, was always void," and "a. mortgage which as to 
them is nonexistent." We hâve seen thèse able and distinguished 
jurists were speaking of those who were "gênerai creditors" with- 
138 F.— 29. 
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oiit judgmeMs when the mortgage was given,'etc., aTid who ob- 
tained.judgrnent thereafter, and after the mortgagees had asserted 
some-right uilder the unfiled mortgage. Thèse judgment creditors 
are now in court in their own proper persons, asserting their rights. 
They are not represented by the trustée in bankruptcy, nor do they 
claim through :him. 

Did the filing of his voluntary pétition in bankruptcy by Orlando 
Beede, October 12, 1901, followed by adjudication the same day, 
impair, suspend, or extinguish the right of his gênerai creditors to 
reduce their respective claims to judgment, issue exécution there- 
on, and thereupon assert the lien of such judgments as prier and 
superior to the alleged lien of a chattel mortgage held by another 
créditer, but which mortgage had not been filed as required by stat- 
ute? We hâve seen that such unfiled mortgage was always void 
as to thèse gênerai creditors. The last décision of the Court of Ap- 
peals of the state of New York speaking on this subject reasserts 
that holding most emphatically. In any event, such mortgage as 
to such creditors became absolutely void the rnoment such cred- 
itors obtained their judgments. Being void for àll purposes, as 
declared by the courts of the state of New York, the invalidity re- 
lated back to the giving of the mortgage, and is to be regarded and 
treated as void from the very beginning. If the right of thèse gên- 
erai creditors to obtain judgment, and then assert the invalidity 
of the chattel mortgage as against the mortgagee and his assignée, 
was extinguished by the filing of the pétition in bankruptcy, it 
must hâve been because of some provision of the bankruptcy act 
itself for which this court has searched in vain. 

In re New York Economical Printing Co., 110 Fed. 514, 49 C. C. 
A. 133, a chattel mortgage given more than four months prior to the 
filing of the pétition in bankruptcy had been fîled properly and in 
due time, but the mortgagee had failed to properly refile the same, 
although an attempt had been made to comply with the statute in 
that respect. One judgment had been obtained against the mort- 
gagor prior to the adjudication in bankruptcy. There were other 
creditors, but no one of such other creditors had obtained judgment 
subséquent to the adjudication, nor had they, so far as appears, at- 
tempted SG to do. The trustée in bankruptcy raised the question 
of the invalidity of the chattel mortgage because of the failure to 
refile the same in compliance with the statute. He claimed that he 
was in a position to raise the question in behalf of the estate repre- 
sented by him, or in behalf of the gênerai creditors, notwithstanding 
the fact that thèse gênerai creditors had not obtained judgment. 
The Circuit Court of Appeals propeHy held, first, that the trustée 
in bankruptcy did not répresent the gênerai creditors, so as to be 
able to raise thé question of the invalidity of the mortgage ; second, 
that as to'the bankrupt the chattel mortgage was good, always good, 
and that the trustée took and represented no greater or better 
title or right than that possessed by thé bankrupt himself. The 
question was not in thé case, and the court was not called upon to 
décide, whether or not gênerai creditors who obtain judgments and 
esfecutions against the bankrupt subsequently to the filing of the 
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pétition in bankruptcy and, the adjudication may effectively assert 
the invalidity of a chattel mortgage, as to them, because not filed 
either for their own benefit solely, or for the benefit of the estate 
represented by the trustée in bankruptcy. 

It requires no argument to show that, in the absence of an express 
provision authorizing a trustée in bankruptcy to bring suit in the 
name of a créditer against the bankrupt of whose estate he is 
trustée, and whose title he takes and represents (an unthinkable 
proposition, for it would be authorizing the trustée to sue himself), 
the trustée cannot be subrogated to or enforce the rights of a créd- 
iter to obtain judgment against the bankrupt, so as to assert the 
invalidity of an unfiled chattel mortgage in the interest of the estate. 
But there is no provision in the bankruptcy act forbidding the bring- 
ing and prosecution to judgment of suits against the bankrupt by 
his creditors to establish their daims, or forbidding the prosecu- 
tion to judgment of actions pending when the pétition in bank- 
ruptcy is filed. True, the bankruptcy court may enjoin the prosecu- 
tion of such actions in the interest of the estate, but it is not sup- 
posed that it will so act for the purpose of depriving creditors of 
their rights, as against alleged lienors. If such actions are pending 
as they were in this case, and are allowed to proceed to judgment 
as they were in this case, and exécutions issue as in this case, such 
créditer at this point "is prevented frem enforcing his rights as 
against a lien created or attempted to be created by his debtor, who 
afterwards" became a bankrupt. In such a case- — and it is this 
case precisely — the créditer, now armed with judgment and exécu- 
tion, is prevented frem seizing and selling the property on exécu- 
tion by reason of the fact that the court bas the property in its 
possession, and is entitled to contrel and direct its disposition. But 
the lien, as against the unfiled chattel mortgage, is established. 
The bankruptcy court is beund to administer and distribute the 
mortgaged property or its proceeds to the gênerai creditors, re- 
cognizing and first paying valid liens, as determined and made valid 
by the laws of the state, in their order of priority, unless invalidated 
by the bankruptcy act. That act cannot, or at least does net at- 
tempt to, create a lien in favor of any créditer or person, er te validate 
an invalid er void lien, made so by the law of the state, er to dis- 
turb the priority ef liens. As in this case the creditors of Orlando 
Beede hâve proceeded to judgment witheut hindrance, and hâve 
established their claims as against him and his estate and Flelcher 
S. Beede and his assignée, and their lien upon and claim to the 
property in question is superier to that ef the mortgage, which 
was and is void as to them because net filed, it seems to this court 
inévitable that it must recognize in the distribution ef this fund 
the invalidity of the mortgage, and the superier right te the fund in 
question ef thèse judgment creditors. Nothing is taken frem the 
estate or the trustée, for, as to the estate and the trustée, primarily, 
the mortgage was and is good. This action by this court protects 
the rights of thèse creditors as against Fletcher S. Beede and his 
assignée, whose mortgage, as te such creditors, is and always was 
void. As to them Orlando Beede was powerless to validate the 
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mortgage by filing a pétition in bankruptcy. Either thèse credît- 
ors, now armed with valid judgments, hâve rights to the fund in 
question superior to the rights of Wever, as assignée of Fletcher 
S. Beede, or the fihng of the pétition in bankruptcy extinguished 
the rights of the then gênerai creditors to pursue their rights and 
remédies given by the laws of the state of New York against anoth- 
er gênerai creditor, having an alleged lien on the property of the 
bankrupt, which the same laws déclare and make void as to them. 
As before stated, I find no authority for such a proposition: It is 
not found in the cases cited in the Economical Printing Company 
Case or in the bankruptcy act. The action of a creditor in secur- 
ing judgment and exécution against his debtor, so as to assert the 
invalidity of an unfîled chattel mortgage, is not one of "vigilance," 
and, if he acts within the period prescribed by the statute of limita- 
tions, he is in time. He cannot bring action upon his claim until 
it has become due, and he is not supposed to be informed of unfiled 
chattel mortgages or of the intention of his creditor to file a péti- 
tion in bankruptcy. Whether or not he shall hâve his remedy 
against a chattel mortgage void as to him because not filed as re- 
quired by law does not dépend on the volition of the mortgagor. 
No act of the mortgagor can validate such a mortgage, or make it 
a protection to himself or the mortgagee in dealing with the prop- 
erty, so far as creditors who thereafter arm themselves with judg- 
ments and exécutions are concerned. True, the mortgagor may 
elect to treat it as void, and turn the property over to the mortgagee 
in payment of the debt, in whole or in part, if the mortgagee will 
accept it, but this disposition of the property he may make if no 
mortgage were given. The mortgagor may sell the property to 
other parties, but with the consent of the mortgagee only. If he 
disposes of it otherwise, he is guilty of a crime. Pen. Code N. Y. 
§ 571, which reads as follows: 

"A person who having theretofore executed a mortgage of Personal prop- 
erty, or any Instrument Intended to operate as such, sells, assigns, exehanges, 
secrètes or otherwise disposes of any part of the property upon which the 
mortgage or other instrument Is at the time a lien, with Intent thereby to 
defraud the mortgagee, or a purchaser thereof, is guilty of a misdemeanor." 

Hence the mortgagor cannot dispose of the property without the 
consent of the mortgagee, and both together cannot dispose of it 
by virtue of the mortgage, for as to creditors that is void. 

I hâve no doubt that the provisions of sections 67a and 67b (Act 
July 1, 1598, c. 541, 30 Stat. 664 [U. S. Comp. St. 1901, p. 3419]) 
apply to the case of judgments obtained by the creditors of a bank- 
rupt after adjudication, the same as to the case of judgments ob- 
tained before. While it is the policy of the bankruptcy act to 
leave ail valid liens obtained more than four months prior to the 
hling of the pétition untouched, it is not its policy or efifect to 
validate. for the benefit of one creditor an instrument purporting 
to create a lien on the property of the bankrupt, declared to be void, 
in the interest of ail unsecured creditors, because of the omissions 
of the creditors asserting the lien to comply with the provisions of 
law. The lien of the mortgage as against the estate of the bank- 
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rupt is good; that is, ît will take the property from ail creditors, 
and apply it to the satisfaction, in whole or in part, of the debt of 
the mortgagee, and thus deprive the creditors of their rights to 
assert the invalidity of such mortgage for nonfiling. If the credit- 
ors obtaining judgments are allowed, however, to take the prop- 
erty from the mortgagee for their sole benefit liens, or, in fact, préf- 
érences, obtained within four months are recognized, in a way. 
Hence the provisions of subdivisions "a" and "b" of section 67 of 
the bankruptcy act. Thèse provisions permit and demand the 
maintenance and enforcement of the rights of creditors to overthrow 
such secret liens, void for noniîling, in the interest of ail the cred- 
itors. 

The subdivisions of section 67 ref erred to read as follows : 

"Liens, (a) Claims which for want of record or for other reasons would 
uot hâve been valid liens as against tlie claims of the creditors of the bank- 
rupt shall not be liens against bis estate. (b) Whenever a créditer is pre- 
vented from enforcing his rights as against a lien created, or attempted to 
be created by his debtor, who afterwards becomes a bankrupt, the trustée of 
the estate of such bankrupt shall be subrogated to and may enforce such 
rights of such créditer for the benefit of the estate." 

Thèse subdivisions of section 67 were enacted in the broad dav- 
light of Stewart v. Platt, 101 U. S. 731, 25 L. Ed. 816, and In re 
CoUins, 13 Blatchf. 552, Fed. Cas. No. 3,007, which cases, broadly 
construed, hold the gênerai principle that as an assignée in bank- 
ruptcy, trustée in the présent act, takes the title of the bankrupt 
charged with ail lie'ns and equities good as against such bankrupt, 
a mortgage or other lien good as betvireen the bankrupt and the 
holder thereof is good as against such trustée and the estate in 
bankruptcy, unless some provision is found in the bankruptcy act 
providing for the nullification of such lien. Ail liens obtained or 
given within four months of the filing of the pétition are made void. 
See section 67, Act 1898, as amended. Ail alleged liens voidable 
by creditors for want of "record or for other reasons," including 
fiiing, whenever given, "shall not be liens against his estate" — the 
estate of the bankrupt. Section- 67a, supra. This was inserted in 
this act to prevent secret liens operating to defraud or even mislead 
creditors by reason of being secret, even if not made to hinder, de- 
lay, or defraud creditors. It was conceded in the reasoning and 
discussion of the gênerai question in In re Economical Printing 
Company, supra, that section 67a and section 67b cover judgments 
obtained before the filing of the pétition in bankruptcy. The rea- 
soning of the court, although the question was not involved, and 
ail that was said was obiter, and for that reason not binding on this 
court in this case, would seem to indicate that, in the opinion of the 
court, judgments against the bankrupt obtained after the filing of 
the pétition and adjudication by creditors whose claims antedated 
the giving of the mortgage, and existed during the period of un- 
filing, as well as those incurred during that period, are not within 
the ternis of sections 67a and 67b. But that opinion seems to be 
based on the assumption that in New York unfiled chattel mort- 
gages are not void as to gênerai creditors until judgment is obtained 
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and exécution issued — an assumption utterly at variance wîth the 
décisions of the Court of Appeals in Karst v. Gane, Stephens v. 
Perrine, Mandeville v. Avery, and in the very récent case of Brun- 
nemer v. Cook & Bernheimer Co. et al., supra, although finding sup- 
port in some of the expressions of the opinion in Stephens v. Meri- 
den Britannia Co., supra, which, however, were not at ail necessary 
to the décision of the case, and on the further assumption that the 
filing- of the pétition in banlcruptcy extinguishes the rights of thèse 
creditors to question the validity of an unfiled mortgage. 

Hewit V. Berlin Machine.Works, 194 U. S. S96, 24 Sup. Ct. 690, 
48 h. Ed. 986, affirming 118 Fed. 1017, 66 C. C. A. 383, affirming 
(D. C.) 112 Fed. 52, has nothing directly to do with the pivotai 
question in this case. There the trustée in bankruptcy claimed 
certain property for the reason that a conditional bill of sale was not 
filed as rèquired by section 112, c. 418, p. 540, Laws N. Y. 1897, 
which provided that, if not filed as directed, such instrument should 
be void as against subséquent purchasers, pledgees, or mortgagees 
in good faith, as to whom, in case of nonfiling, the sale should be 
deemed absblute. The courts — District Court, Circuit Court of 
Appeals, and Suprême Court of the United States — ail held that the 
instrument was only void as to subséquent purchasers, pledgees, 
and mortgagees in good faith, and was good as to the bankrupt; 
that, as the trustée in bankruptcy took only the title of the bank- 
rupt, and was not a purchàser, pledgee, or mortgagee, the instru- 
ment was not void for nonfiling as to him. Clearly, it was not 
void, but valid, as to ail creditors, for they are "neither "subséquent 
purchasers" nor "pledgees" nor "mortgagees" in good faith or oth- 
erwise. 

In New York Economical Printing Company Case, supra, the 
Circuit Court of Appeals said: 

"The bankrupt act does not vest the trustée wlth any better right or tltle 
to the bankrupt's property than belongs to the bankrupt or to his creditors at 
the time when the trustee's tltle accrr.es. The présent act, like ail preceding 
bankrupt acts, contemplâtes that a lien good at that time as against the 
debtor and as against ail of his creditors shall remain undisturbed. If it 
is one which has been obtained In contravention of èome provision of the act 
which is fraudulent as to creditors, or Invalid as to creditors for want of 
record, It Is invalid as to the trustée." 

In Hewit v. Berlin Machine Works, 194 U. S., at page 302, 303, 
24 Sup. Ct., at page 692 [48 L. Ed. 986], the Suprême Court quote 
this language, and say: 

"We concur In this vievc, virhleh is sustained by décisions under previous 
bankruptcy laws [citing cases], and is not shaken by a différent resUlt in 
cases arising in states by whose laws conditional sales are void as against 
creditors." 

In the case under considération the lien of the mortgage given 
by Orlando Beede to Fletcher S. Beede was not "a lien good at that 
time [the date of adjudication] as against the debtQf and as against 
ail of his creditors," for it was void — absolutely and concededly 
void — as to ail of the creditors who had then obtained judgments ; 
and it was also void as to those creditors who were in process of 
obtaining jydgments, and whose pending proceedings ripened into 
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judgments a few days thereafter, for, under the décisions of the 
Court of Appeals of the state of New York, already cited, it is 
held that such a mortgage is void as to a creditor who obtains a 
judgment at any time. The fact that the mortgagor may sell the 
property to the mortgagee in payment of the debt, recognizing the 
invaHdity of the mortgage, does not affect that proposition. The 
trustée in bankruptcy is not a purchaser, and the transfer to him 
by opération of law does not extinguish the right of the creditors 
to assert the invalidity of the mortgage for nonfiling as to the mort- 
gagee and his assignée. 

In re Shirley, 7 Am. Bankr. Rep. 399, 113 Fed. 301, 50 C. C. A. 
852, and the récent case of Meyer Bros. Drug Co. v. Pipkin Drug 
Co. (C. C. A.) 136 Fed. 396, hâve no appHcation hère. In re Pékin 
Plow Co., 50 C. C. A. 257, 112 Fed. 308, Mueller v. Bruss, 113 Wis. 
406, 88 N. W. 229, and In re H. G. Andrae Co. (D. C.) 117 Fed. 561, 
are wortliy of considération in this connection. They are in con- 
flict with Economical Printing Co. Case, supra. This same ques- 
tion has been passed on by the Circuit Court of Appeals, Sixth Cir- 
cuit (In re Ducker, 134 Fed. 43, 46, 47), and the holding there is in 
perfect accord with the views hère expressed. I concur in that dé- 
cision. 

There is no doubt of the jurisdiction of this court to détermine ail 
thèse questions. In re Antigo Screen Door Co., 123 Fed. 249, 59 
C. C. A. 348 ; In re Kellogg, 121 Fed. 333, 57 C. C. A. 547. 

The creditors who hâve waived the question of the illegality of 
the chattel mortgage for nonfiling will lose nothing, as this court 
is satisfied that the entire fund goes to the trustée in bankruptcy 
for distribution to the creditors of the bankrupt who hâve provable 
claims that are proved and allowed. The invalidity of the chattel 
mortgage as to the judgment creditors does not inure to their bene- 
fit alone, but to the benefit of ail the creditors. The trustée in 
bankruptcy is subrogated to their rights for the benefit of the estate. 

It is se ordered. 



UNITED STATES v. JOYCE. 

(District Court, M. D. Pennsylvanla. May 26, 1905.) 

No. 24. 

1. Oleomabgaeine — Wholesai-e Dealees — Taxes— Failuee to Pay — Of- 

fenses— Peosecution—Indictment. 

Act Cong. Atig. 2, 1886, c. 840, § 4, 30 Stat. 209 [TJ. S. Comp. St. 1901, 
p. 2229], provides tbat every person who carries on the business of a 
Wholesale dealer in oleomargarine, without baving paid the spécial tax 
tberefor, shall, besides belng liable to pay the tax, be fined not less 
that $500 nor more than $2,000. Held that, though a violation of such 
section Is not in terms made a misdemeanor, such violations are in the 
nature of crlminal offenses, and may be prosecuted by information or 
indictment. 

2. Same— SurFiciENCY— Ceiminal Pleading. 

An indictment in the words of Act Cong. Aug. 2, 1886, c. 840, 24 Stat. 
209 [U. S. Comp. St. 1901, p. 2228], charging défendant with knowingly, 
willfuUy, and unlawfully carrying on the business of a Wholesale dealer 
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lii oleomargarlne wlthout havlng pald the spécial tax therefor as re- 
tfulred by law, Is not objectionable for Indeflniteness nor for fallure 
to négative that défendant was a manufacturer selling hls own product 
In Btàmped packages at the place of manufacture, wltbln the exception 
of the statute. 

Rule to Show Cause why Indictment should not be Quashed. 

Charles P, O'Malley, for défendant. 
S. J. M. McCarrell, U. S. Atty. 

ARCHBALD, District Judge. This is an indictment under the 
act of Aùgust 2, 1886, c. 840, 24 Stat. 209 [U. S. Comp. St. 1901, p. 
2228], whicfi prohibits the sale of oleomargarine except on the pay- 
ment of certain taxes and the observance of certain terms and con- 
ditions. A distinction is made by the act between manufacturers 
and Wholesale and retail dealers, both with regard to the amount 
of the tax to be paid, the régulations to be observed, and the pen- 
alties imposed for a disregard of the law. By section 3 [U. S. Comp. 
St. 1901, p. 2229] : "Every person who sells or ofïers for sale oleo- 
margarine in the original manufacturer's packages shall be deemed 
a wholesale dealer." An exception is made as to manufacturers who 
hâve given bond and paid the tax required of them, and who sell 
only oleomargarine of their own production, in properly stamped 
original packages, at the place of manufacture, who would otherwise 
corne within this désignation. By section 4: "Every person who 
carries on the business of a wholesale dealer in oleomargarine, with- 
out having paid the spécial tax therefor, as required by law, shall, 
besides being liable to the payment of the tax, be fined not less than 
$500 nor more than $2000." A violation of this section of the act, 
as it will be noted, is not in terms made a misdemeanor, although 
in the case of a retail dealer, which immediately follows, it is char- 
acterized as an ofifense. Neither is anything said about a conviction. 
And by section 19 (24 Stat. 212 [U. S. Comp. St. 1901, p. 2234]) ail 
fines, penalties, and forfeitures imposed by the act are made recov- 
erable in any court of compétent jurisdiction, which would seem to 
import a civil, rather than a criminal, action. Violations of the act 
of the character hère in question were, however, regarded in Schick 
v. United States, 195 U. S. 65, 24 Sup. Ct. 826, 49 L. Ed. 99, as in the 
nature of criminal offenses which might be prosecuted by informa- 
tion or indictment, and the présent proceedings are therefore justi- 
fied. 

The only question is as to the sufficiency of the indictment. This 
charges the défendant substantially in the words of the statute with 
knowingly, willfully, and unlawfully carrying on the business of a 
wholesale dealer in oleomargarine without having paid the spécial 
tax therefor as required by law. The complaint is that this is not 
spécifie; but I hardly see how with any profit it could be made 
much more so. The act, as already pointed out, defines what con- 
stitutes a wholesale as distinguished from a retail dealer or a manu- 
facturer ; and the défendant is charged with having sold or dealt in 
oleomargarine in that way, to do which lawfully he was required 
to pay a certain tax, about which there is no question or controversy, 
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and which ît is charged that he had neglected to pay. He is thus 
fully apprised of the charge which he is called upon to meet, and 
anything more would be merely verbiage. The only thing possible 
that I can think of is that the indictment might hâve negatived that 
the défendant viras a manufacturer selling his own product in stamp- 
ed original packages at the place of manufacture, within the ex- 
ception provided by the statute. But that would hâve involved rath- 
er than simplified the matter, and certainly was not necessary to de- 
fine the charge. 

The rule to show cause why the indictment should not be quashed 
is discharged. 



UNITED STATES v. JOYCE et al. 

(District Court, M. D. Pennsylvanla. May 31, 1905.1 

No. 27. 

1. Oleomaeoaeine— Indictment Against Wholesale ce Retail Dealer— 

Ceiminal Pleading. 

Where a person is indicted for the unlawful sale of oleoniargarine, in 
violation of Act Gong. Aug. 2, 1886, c. 840, 24 Stat. 209 [D. S. Corap. St. 
1901, p. 22281. It is siifficient to charge in the words of the act that the 
défendant was carrying on the busin&ss of a Wholesale or of a retail dealer, 
as the ease may be, without having paid the tax required by law. 

2. Same— Selling in Dnlawfitl and Unstamped, Unmaeked, ok Unbeandei> 

Packages. 

Act Cong. Aug. 2, 1886, c. 840, § 6, 24 Stat. 209 [D. S. Comp. St. 1901, 
p. 2230], requires ail oleomargarine to be packed by the manufacturer 
In new wooden packages containing not less than 10 pounds, and marked, 
stamped, and branded as prescribed by the Secretary of the! Treasury, 
and that ail sales by manufacturera and Wholesale dealers shall be in 
original packages. Retail dealers are required to sell only from original 
stamped packages In quantities not exceeding 10 pounds, and shall pack 
the oleomargarine sold in suitable wooden or paper packages marked 
and branded as prescribed, and every person knowingly selling or de- 
llvering, etc., any oleomargarine In any other form than in new wooden 
or paper packages as prescribed, etc., shall be flned and Imprlsoned. 
Held, that an indictment charging generally that défendants did know- 
ingly, willfully, and unlawfully sell and offer for sale, dellver and offer 
to dellver, oleomargarine in other form than in new wooden or paper 
packages marked, stamped, and branded as required by law, without al- 
leglng whether the sales were at wholesale or at retail, and in what respect 
the packages were not In the form prescribed, and what stamps, marks, 
or brands required by law they did not hâve thereon, was InsufHcIent. 

3. Same— Defacement of Stamps. 

Act Cong. Aug. 2, 1886, c. 840, §§ 6. 10, 24 Stat. 210, 211 [U. S. Comp. 
St. 1901, pp. 2230, 22311, provide différent stamps, marks, and brands 
for oleomargarine according as It is of domestic or foreign manufacture, 
and, if the former, If It Is to be sold at wholesale or at retail. Section 
7 requires every domestic manufacturer to paste securely on each package 
a printed label giving the number of the factory and the district and 
State, etc. ; a warning against the removal of the contents of the package 
without destroying the stamp, which is made an offense ; and section 
15, 24 Stat. 212 [U. S. Comp. St. 1901, p. 22331, makes It an offense to 
deface or remove any of the stamps, marks, or brands required by law 
from such packages. Held, that an indictment alleging that défendants 
willfully, etc., defaced the stamps, marks, and brands upon two certain 
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packages contalning oleomargarlne, whlch packages were în thelr pos- 
Bession for sale, l)ut which falled to show that the stamps removed were 
Buch as were préscribed by the statute, was Insufflclent. 

Indictment under Act Cong. Aug. 2, 1886, c. 840 (24 Stat. 309 
[U.S. Comp. St. 1901, p. 2228]), for the unlawful sale of oleomar- 
garine and the removal and defacement of stamps. Rule to show 
cause why indictment should not be quashed. 

Charles P. O'Malley, for défendants. 
S. J. M. McCarrell, U. S. Atty. 

ARCHBALD, District Judge. There îs nothing în the exception 
that the indictment is not sustained by the complaint made before 
the commissioner, on which the défendants were arrested and bound 
over, everything that is charged in the one appearing also in the 
other, and the cases which hold that, to the extent that they vary, 
the indictment cannot be sustained, do not therefore apply. Neither 
is there any valid objection to the first and second counts, in which, 
in the words of the act, the défendants are charged, in the one with 
carrying on the business of a wholesale, and in the other of a re- 
tail, dealer in oleomargarine, without in either instance having 
paid the tax required by law. With regard to the other two counts, 
however, the case is différent. Of thèse the_ third is based on the 
sixth section of the oleomargarine act, a copy of which is set forth 
in the margin.^ 

This section, as it will be observed, provides for différent forms of 
packages and somewhat différent régulations, according as sales 
are to be made, on the one hand by manufacturers and wholesale 
dealers, and on the other by those who sell at retail. In the one case 
the oleomargarine is required to be packed in firkins, tubs, or other 
wooden packages not before used for that purpose, containing not 
less than 10 pounds, marked, stamped, and branded as the Commis- 
sioner of Internai Revenue with the approval of the Secretary of the 
Treasury shall prescribe, sales by manufacturers and wholesale deal- 
ers being required to be made in such original stamped packages; 

»Aet Aug. 2, 1886, c. 840, 24 Stat. 210 [U. S. Comp. St. 1901, p. 2230]: 
"Sec. 6. That ail oleomargarine shall be packed by the manufacturer thereof 
In flrklns, tubs, or other wooden packages not before used for that purpose, 
each contalning not less than ten pounds, and marked, stamped, and branded 
as the Commissioner of Internai Revenue, with the approval of the Secretary 
of the Treasury, shall prescribe; and ail sales made by manufacturers of 
oleomargarine, and wholesale dealers In oleomargarine shall be in original 
stamped packages. Retail dealers In oleomargarine must sell only from 
original stamped packages, in quantities not exceeding ten pounds, and shall 
pack the oleomargarine sold by them in suitable wooden or paper packages, 
which shall be marked and branded as the Commissioner of Internai Revenue, 
with the approval of the Secretary of the Treasury, shall prescribe. Every 
person who knowingly sella or offers for sale, or dellvers or offers to deliver, 
any oleomargarine in any other form than In new wooden or paper packages 
as above described, or who packs In any package any oleomargarine In any 
manner contrary to law, or who falsely brands any package or afflxes a stamp 
on any package denoting a less amount of tax than that required by law 
shall be fined for each offense not more thaa one thousand dollars, and b« 
Imprlsoned not more than two years." 



FNITED STATES V. JOTCE. 459 

while in the case bf retailers the oleomargarine must be sold only 
from such original stamped packages, in quantities not exceeding 10 
pounds, and must be packed in suitable wooden or paper packages, 
which shall be marked and branded as the Commissioner of Internai 
Revenue with the approval of the Secretary of the Treasury shall 
similarly prescribe. It was held in Dougherty v. United States, 108 
Fed. 56, 47 C. C. A. 195, that the pénal clause at the end of the sec- 
tion applies to ail kinds of dealers, but this does not dispose of the 
distinctions made in the first part of the section with regard to them. 
This, the third count of the indictment fails to observe, charging 
generally, that the défendants did knowingly, willfuUy, and unlaw- 
fully sell and oiïer for sale, deliver and ofïer to deliver, oleomar- 
garine in other form than in new, wooden, or paper packages, mark- 
ed, stamped, and branded as required by law. To a certain extent 
this follows the words of the act creating the offense, but the case 
is one where that alone will not do. The défendants are entitled 
to such additional particulars as will individuate the offense charged 
and enable them to prépare to meet it. Were the sales, of which 
complaint is made, at wholesale or at retail ? In what respect were 
the packages not in the prescribed form, and what stamps, marks, or 
brands required by law did they f ail to hâve on them ? It is the sale 
of oleomargarine in other than in new wooden or paper' packages, 
as thereinbefore described in the section, that this clause of it pro- 
hibits, and not simply sales in the immédiate character of package 
spoken of. This carries into the offense, se created, as an essential 
part of it, the previous provisions of the section, with the distinc- 
tions which hâve been referred to, to which regard must be had in 
any particular case, in order to properly define and individuate that 
which is intended to be covered. No doubt the court will take ju- 
dicial notice of the marks, stamps, and brands which are required 
by the régulations prescribed by the Internai Revenue Commis- 
sioner with the approval of the Secretary of the Treasury, which, 
being authorized by statute, hâve the effect of law. Wilkins v. 
United States, 96 Fed. 837, 37 C. C. A. 588. But enough facts must 
be given to enable the court to apply thèse régulations where they 
are relied upon, in order to see whether an offense has been com- 
mitted by the failure to observe them. As the case stands hère, 
we hâve more generalities, which, however necessary to négative a 
compliance with the statute, are not sufficient, without more, to 
properly inform the défendants or the court of the exact character 
of the charge which is preferred against them. 

Neither is the fourth count materially better. It is based on the 
fifteenth section of the act (24 Stat. 212 [U. S. Comp. St. 1901, p. 
2333]), and charges that the défendants "did knowingly, willfully 
and unlawfully remove and deface the stamps, marks and brands 
upon two certain packages containing oleomargarine subject to 
United States tax, which said packages were in their possession for 
purpose of sale." The same complaint is made of this that although 
it follows the words of the act it is not suiïiciently spécifie. The dif- 
ficulty is that différent stamps, marks, and brands are provided for, 
according as the oleomargarine is of domestic manufacture (section 
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6) or imported (section 10, 24 Stat. 211 [U. S. Comp. St. 1901, p. 
2231]), or, if the former, is to be sold at wholesale or at retail. 
Every domestic manufacturer, moreover (section 7, 24 Stat. 210 [U. 
S. Comp. St. 1901, p. 2231]), is required to paste securely upon each 
package a printed label, giving the number of the factory and the 
district and state in which it is situated, stating that he has com- 
plied with the law, and cautioning every one not to use the package 
again, or the stamp upon it, or to remove the contents without de- 
stroying the stamp; the removal of any label so affixed being also 
made an offense, which might be regarded as coming within the 
terms of the count. In view of thèse différent provisions, the dé- 
fendants are entitled to be informed of the charge against them w^ith 
more definiteness than is to be found by following the words of the 
statute. ' It is true that, under the fifteenth section, the offense is ail 
one, whatever be the character of the stamps, marks, or brands re- 
moved or defaced, provided, of course, they are such as are required 
by the fédéral law. But that does not meet the case. It is because 
of this very generality that a more particular description is called 
for, in order to bring the charge down to something definite and cer- 
rain. The observation just made calls attention also to another de- 
fect. It is not averred that the stamps, marks, or brands, removed or 
defaced, Were such as were required to be or had been put on the 
packages under question in compliance with the law. It is not every 
stamp, mark, or brand, in other words, the defacement or removal 
of which makes the party liable, but only such as are prescribed by 
the Stàtute. It must therefore be averred — as it certainly must be 
proved — as an essential élément of the charge that the stamp, 
mark, or brand removed or defaced was of this character, without 
which no offense is in fact stated. 

The rule is made absolute as to the third and fourth counts of 
the indictment, which are hereby quashed. 



EDISON ELECTRIC CO. v. WESTINGHOUSE, CHURCH, KERR & 00. 
(Circuit Court, D. New Jersey. November 20, 1890.) 

1, WiTNESSES— Equity— Taking OF Testimony— Ceoss-Examination. 

Where complainants' notice for the taking of testimony signifies a dé- 
sire that the testimony be taken orally, défendants will be allowed to 
cross-examine complainants' foreign witness orally If they so elect, Im- 
mediately following the close of the direct examination. 

2. SAME— WlTHDEAWAL OF INTBBROGATOBIES. 

Where défendants elect to cross-examine complainants' foreign witness 
orally, complainants will be glven leave to withdraw direct interroga- 
torles flled by them, and examine the witness orally. 

Edmund Wetmore, Léonard E. Curtis, and Wm. S. Gummere, 
for défendants. 

GREEN, District Judge. 1. Construing the notice given by 
complainants to défendants for the taking of testimony as a notice 
that complainants desired the testimony in the cause to be taken 
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orally, and foUowing the case of Bischoffscheim v. Baltzer (C. C.) 
10 Fed. 1, I think it proper to permit the défendants to cross-ex- 
amine Sir William Thomson orally, if they so elect. Such élection 
must be made within 10 days from date. 

3. If défendants elect to cross-examine orally, such cross-exam- 
ination must immediately follow the close of the direct examination. 
The commissioner will not be directed to return the answers of 
witness to the direct interrogatories for examination by défendants 
before the commencement of the cross-examination. 

3. If défendants elect to cross-examine orally, complainants hâve 
leave, if they choose, to withdraw the direct interrogatories hereto- 
fore filed, and examine Sir William Thomson orally. 

4. If défendants elect to cross-examine by written cross-interrog- 
atories, let them be filed within 10 days from date. 



ENCYCLOP^DIA BRITANNICA CO. v. WERNER CO. et al. 

(Circuit Court, D. New Jersey. May 31, 1905.) 

Dépositions— Mode of Taking— Powek of Court. 

Equity rule 67, which authorlzes the évidence in a cause to be taken 
orally upon application by eitber party for an order therefor, is appli- 
cable to dépositions taken on a commission issued under Rev. St. § 866 
[U. S. Comp. St. 1901, p. 663], and, where such a commission is applied 
for by one party to take the testimony of foreign witnesses, the court 
bas power to permit the adverse party to cross-examine such witnesses 
orally. 

In Equity. On complainant's application for a commission for 
taking dépositions of foreign witnesses. 
See 135 Fed. 841. 

Frédéric R. Kellogg, for complainant. 

RoUin M. Morgan and James Buchanan, for défendants. 

LANNING, District Judge. The complainant has, on due notice, 
applied to this court for a commission to take the testimony of wit- 
nesses residing in London, England, upon written interrogatories 
and cross-interrogatories. The défendants insist that they be per- 
mitted to conduct their cross-examination orally. The question is 
as to the power of the court and the proper practice in such a case. 

Both parties agrée that the application is not made under the pro- 
visions of section 863 of the United States Revised Statutes [U. S. 
Comp. St. 1901, p. 661]. That section plainly authorizes dépositions 
de bene esse to be taken within the United States only. Certes Co. 
V. Tannhauser (C. C.) 18 Fed. 667; Bird v. Halsy (C. C.) 87 Fed. 
677; The Alexandra (D. C.) 104 Fed. 907; First Foster's Fed. Prac. 
(3d Ed.) 636. 

Section 866 of the Revised Statutes [U. S. Comp. St. 1901, p. 663] 
provides that where it is necessary, in order to prevent a failure or 
delay of justice, a court of the United States "may grant a dedimus 
potestatem to take dépositions according to common usage." The 
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same language was contained in section 30 of the original judicîary 
act of September 24, 1789, c. 20, 1 Stat. 88. In United States v. 
Parrott, 1 McAll. 447, Fed. Cas. No. 15,999, the Circuit Court for 
the Northern District of California, in construing section 30 of the 
act of 1789, said that, when an application for such process is made 
to a court of equity, the "common usage" is to be ascertained by 
référence to the usages of chancery. In United States v. Fifty 
Boxes (D. C.) 93 Fed. 602, the District Court for the Southern Dis- 
trict of New York said : 

"The phrase 'according to common usage,' in section 866, authorizing the 
court to 'grant a dedimus potestatem to taUe dépositions according to com- 
mon usage,' means according to the exlsting practiee, whether at law or in 
equity ; that is, by a commission upon interrogatorles and cross-lnterroga- 
tories, as was the common usage both at the tlme when section 866 was pass- 
ed In 1874, and at the time of tlie passage of the judiciary act of 1T89, in 
which substantially the same provision was enacted." 

In this district, Judge Green, on November 20, 1890, in the unre- 
portedcase of Edison Electric Co. v. Westinghouse, Kerr & Co., 
138 Fed. 460, following the case of Bishoffscheim v. Baltzer (C. C.) 
10 Fed. 1, allowed the défendant to cross-examine the complainant's 
foreign witness orally. The case of Bishoffscheim v. Baltzer rested 
on the theory that equity rule 67 authorizes that practiee. I do not 
think the later cases of Cortes Co. v. Tannhauser, Bird v. Halsy, and 
The Alexandra, supra, are in conflict with, Bishoffscheim v. Baltzer. 

Dépositions de bene esse may be taken, under the authority of 
section 863, on notice from one party to the other, without com- 
mission. When they are to be taken under the authority of section 
866, a commission must be issued. In the présent case, the com- 
plainant applies for a commission. If the only authority for taking 
dépositions under a commission is to bè found in section 866, then 
I think "common usage" would require them to be taken on written 
interrogatories and cross-interrogatories. But equity rule 67 is 
clearly applicable to dépositions taken under a commission. Pre- 
vious to 1861, as Judge Blatchford points out in Bishoffscheim v. 
Baltzer, the tule authorized dépositions to be taken under a com- 
mission on oral interrogatories, provided the parties agreed thereto. 
But in 1861 the clause relating to taking testimony by agreement 
on oral interrogatories was repealed, ànd the rule was amended by 
adding to it provisions making oral examination the rule if either 
party desires it, and examinations by written interrogatories the ex- 
ception. 

I will follow the practiee established in this court by Judge Green. 
and allow the défendants to cross-examine the complainant's wit- 
nesses orally. Of course, the direct examination may also be oral 
if the complainant desires it. I may refer, also, tb forms Nos. 187 
and 188 in 1 Loveland's Forms of Fédéral Practiee as a récognition 
of the right to examine witnesses in a foreign country orally under a 
commission or dedimus potestatem, and also to Western Division of 
Western N. C. R. Co. v. Drew, 3 Woods, 691, Fed. Cas. No. 17,434, 
and Bâte Refrigerating Co. v. Gillette (C. C.) 28 Fed. 673, the latter 
being a case decided in this court, as to the effect of equity rule 67. 
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In re MacDONALD, 
(District Court, D. Conneeticut. May 11, 1905.) 

No. 1,432. 

Bankruptct— Pbopeett Vestinq in Trustée— Uncompleted VESSEts in 
Shipyaed. 

The bankrupt at the tlme of liis bankruptcy was conducting a shlp- 
yard, and had contracted witli the several petitloners to build vessels 
for them ; the contracta providing for the making of partial payments 
by them at certain stages in the progress of the work, and that title 
should vest as each payaient was made. At the tlme of the bankruptcy 
one of said vessels had been practically completed, so far as the work 
of the bankrupt was concerned, the payments had been made, and it had 
been launched and delivered to the petitioner for whom it was built, who 
was to complète it himself. The others remained in the yard in varions 
stages of construction, but the required payments had been made, and 
exceeded the value of the structures. None of such vessels were sched- 
uled by the bankrupt, but ail were taken possession of by the trustée, 
who declined to complète the contraets. Held, that the title to such ves- 
sels, so far as completed, was in the several petitioners, who were entitled 
to their possession. 

In Bankruptcy. Qn report of spécial master in the matter of 
several pétitions for possession of personal property in the hands 
of the trustée. 

Pétition for Possession of Schooner George F. Scannell. 

To the Honorable .lames P. Platt, Judge of the District Court of the Unit- 
ed States for the District of Conneeticut : The pétition of Edward H. Jones, 
master, in behalf of the owners of the schooner George F. Scannell, re- 
spectfully shows : 

First. That on the 7th day of December, A. D. 1903, he entered into a 
contract with M. B. MacDonald, the bankrupt herein, for the building of a 
four-masted schooner for himself and other co-owners, the original copy of 
which contract the petitioner will exhiblt in court upon the hearing of this 
pétition. That said contract, after settlng out the spécifications for said 
«chooner, says the foUowing about ternis of payment, and the vesting of the 
title after said payments: 

"Five Hundred Dollars upon the exécution of the Contract ($500). 

"Thirty-five Hundred (3500) dollars when the beel is laid, and frame Is In 
the yard. 

"Five thousand (5000) dollars, when frame Is up. 

"Five thousand (5000) dollars, when celled. 

"Five thousand (5000) dollars when planked. 

"Four thousand (4000) dollars when nearly ready to launch. 

"Four thousand (4000) dollars when the vessel is completed and delivered 
over to the party of the second part. 

"It is also further agreed, that as each payment is made under this con- 
tract, title to the amount thereof, shall vest in the subscribing owners, and 
be protected by Insurance at the expense of the party of the flrst part and 
made payable in case of loss to the party of the second part. 

"Executed in the présence of M. B. MacDonald 

"Geo. A. Tooker. Edward H. Jones." 

Second. That, according to the terms of said contract, upon each pay- 
ment being made the title of the schooner, in her then process of construction, 
vested in your petitioner and his co-owners, and never in any manner did 
it vest or ever v?as it in M. B. MacDonald, the bankrupt herein. 

Third. That, according to the terms of said contract, your petitioner made 
tlie payments to said M. B. MacDonald as specified in said contract, and that 
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said sehooner was launched and turned over to your petltîoner, accordlng to 
the terms of sald contract, by M. B. MacDonald, the bullder, and bankrupt 
hereîn, on the 31st day of December, A. D. 1904. 

Fourth. That your petltîoner, after the vessel was launched and formally 
turned over to him on January 3, 1905, had the same enrolled and numbered 
in the customhouse at Stonlngton, as required by the laws of the United 
States, whlch enrollment the petltîoner will exhlbit In court upon the hear- 
ing of tbis pétition. 

Flfth. That thereafter and recently the sald M. B. MacDonald flled wlth 
the clerk of the District Court of the United States for the District of Con- 
nectlcut a pétition, wlth proper schedules, duly verified, by whlch he prayed 
that he might be adjudlcated a bankrupt, as provlded by the bankruptcy act 
and any amendments supplementary thereto or amendatory thereof, and did 
not Include In said schedules, as property belonglng to him, the said sehooner 
George F. Scannell. 

Slxth. That thereafter, and on the 23d day of February, 1905, one Amos 
R. Chapman, of Mystic, Oonnectlcut, was duly appointed trustée of the goods, 
chattels, and crédits belonglng to the said bankrupt, and did duly qualify as 
such trustée by givlng the bond required by law, and that said trustée bas 
eaused the sehooner George F. Scannell to be appralsed as the property of 
M. B. MacDonald. That said trustée has wrongfuUy, unlawfully, and ille- 
gally taken possession of the said sehooner, and unlawfully withheld her 
from your petltîoner, and, in violation of law, and in furtherance of hls un- 
lawfuï selzure of said sehooner, has placed a keeper on board of her. 

Seventh. That your petltîoner has Informed the said trustée, Amos R. 
Chapman, verbally and by letter from his attorney, that sald sehooner George 
F. Scannell was not the property of M. B. MacDonald, the bankrupt herein, 
and never had been — she.having been bullt under a contract whlch, upon eaeh 
payment being made, vested the title of said sehooner, in her then condi- 
tion, In the subscriblng owners — and has ofCered to exhlbit said contract to 
the trustée; but the sald trustée, ignorlng the contract, and in violation of 
law, refused and still refuses to allow your petltîoner to remove said sehooner 
from the place where she is now lying, and, because of such action by the 
trustée, yoUr petltîoner has been unable to do anythlng towards finlshing said 
sehooner and getting her ready for sea. 

Elghth. That the sald sehooner George F. Scannell Is now lying at the dock 
in MacDonald's Shlpyard, in Mystic, Connecticut, and is a valuable, four- 
masted sehooner, of the followlng dimensions: Length of keel, 160 feet; beam, 
37 feet; depth of hold, about 13% feet; and estlmated to cost, when com- 
pleted, about $41,000. That said sehooner is now ail completed, wlth the ex- 
ception of a little work on her cabin, trunneling, and rigging, and ean be 
made ready for sea in about one month. That a falr and reasonable demur- 
rage for said sehooner is $75 a day. 

Wherefore your petitioner demands judgment against said bankrupt and his 
trustée, Amos R. Chapman, for the possession of sald sehooner George F. 
Scannell, and the return thereof to the said petltîoner, together wlth dam- 
ages In the sum of $3,000 for the unlawful détention and possession of said 
sehooner, together wlth the eosts of thls proceeding, and for such other and 
further or différent relief as the court may deem Just and proper. 

James D. Dewell, Jr., 

Attorney for Petltîoner. 

The remaining pétitions, and the contracts therein set out, were 
in substance the same as the foregoing, with the exception noted by 
the master in the case of George W. Frost. 

Report of Spécial Master. 

To the Hon. James P. Platt, Judge of said Court : The underslgned, havlng 
been appointed spécial master by this court, by order dated March 20, 1905, 
upon the pétitions of four several clalmants of four several schooners and 
keels, etc., schooners in process of eompletion by said bankrupt at the time 
he was adjudlcated a bankrupt, and now in the possession of Amos R. 
.Chapman, of Mystic, as the frustre in bankruptcy of said bankrupt, and 
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praying for the dellvery of the same to the petîtloners, to take proofs as to the 
facts alleged in sald pétitions, and report sucli proofs and his opinion thereon 
at a day not later than tlie 3d day of April, A. D. 1905, and liavlng proceeded 
to act upon sald appointment, would respectfully report: 

That on sald 20tli day of March, 1905, he Issued a citation to the sald trus- 
tée, citlng him to appear in his office in Hartford to flle hls answers and 
make his proofs in sald matter, and sent sald citation, with copies of said 
several pétitions, and of the orders of court thereon, duly attested by the 
certiflcate and seal of the clerk of court, by reglstered mail, to the sald trus- 
tée, which was thereafter, on the 24th day of March, A. D. 1905, duly re- 
celved and recelpted for by the sald trustée. That thereafter, on the 27th 
day of March, A. D. 1905, the said trustée appeared before the master at hls 
office in Hartford, wlth counsel and witnesses, and filed answers to sald 
several pétitions, and the parties were at issue upon sald several pétitions, 
as by sald pétitions, and the respective answers thereto, herewith returned, 
appears. And thereupon and thereafter on sald day and March 29th and 
March 31st the parties were fully heard by thelr witnesses and counsel, and 
the proofs of the parties, the testimony of their witnesses duly sworn before 
the master, and the exhlblts ofCered by them were duly considered, and 
herewith returned wlth the master's notes of the évidence glven. 

From such proofs taken, wlth records In bankruptcy prevlously filed In thls 
court, I find that sald Mlchael B. MacDonald was a shlpbullder reslding in 
Mystle, Conn., and havlng a shipyard In Mystlc, on Mystlc river, above the 
rallroad bridge, where he had for some years constructed vessels ; employlng 
at the time of hls bankruptcy, February 3, 1905, about 100 workmen. The 
name M. B. MacDonald & Sons appeared on the principal shop or building 
in the shipyard, and such name was printed on some of the letter heads 
used by him, and three of his sons appear in the llst of employés ; but the 
proof was that they had no Interest In the concern save tbelr wages, and 
that the bankrupt was the sole proprletor. He gave mortgage securlty for 
hls debts, commencing In 1900, and afterwards in 1902 and 1903, so that at 
the time of hls bankruptcy he owed $9,900 on mortgage, but It does not appear 
definltely when he became Insolvent or of shaky crédit. It does appear that 
hls financial standing was such at the tloie of the making of the Gilbert, Da- 
vis, and Jones contraets for shlpbuilding, upon which thèse pétitions were 
based, he did give a guaranty to the contractors that he would complète the 
vessels according to contract, and with ail of them he agreed that tltle to the 
work, as fast as paid for under the contraets, should vest in the contract- 
ors. Such précautions to secure business and the safety of the contractors dld 
not Indicate full confidence on the part of the contractors in his financial 
abllity to build and complète as he contracted. 

As to the contraets of Davis, Gilbert, and Jones, the agreement that the 
tltle of the work should be In the contractors as fast as pald Is In black and 
white. As to the Frost contract, It does not appear. But It does appear that 
the minds of MacDonald and Frost did meet on that point, as a definlte con- 
dition of the contract, and Frost set about gettlng up such a contract. He 
had seen and read the Davis contract for the schooner C. E. Wllbur, and such 
a contract for his schooner he and MacDonald agreed to. Frost went to 
Davis to get it, or a copy, as a form for hls own. Davis let him hâve a copy, 
but, being unwilllng to hâve his contract priées made known, he tore off the 
final sheet or sheets, as this was the part which contalned the contract as to 
the vestlng of tltle to the work so far as pald for. Otherwlse the spécifica- 
tions were quite slmllar, only Frost's was to be "baldheaded," whlle the Wil- 
bur was to carry topsalls. He took the abbrevlated form of contract to hls 
shlp agents in Boston (John S. Emery & Co.) for a pattern for his projected 
schooner, and consulted them, and obtalned tbelr approval of the form ; and 
they drafted a form of a contract from it and sent it to him wlthln three 
days thereafter. Thls he took to MacDonald, and they executcd it ; botb 
understanding and bellevlng it was slmllar to the contract for the Wllbur, 
and that it contalned a provision that the title to the schooner to be con- 
structed should, proportionately as each payment was made, vest in the 
contractors In the same proportion as such payment was to the total of pay ■ 
ments to be made. 

138 F.— 30 
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' MacDonald told Frost that the tltle was In him as fast as paymenta were 
made, and both believed It, until later Investigation shows that the matter on 
the final: shéet of the Davis contract did not get into the Frost contract at 
ail. Great carelessness Is évident. If the actual contract ean be supplemented 
by proof of Intention of thls further condition, I flnd such intention of the 
-contractlng parties proved. 

It is clalmed on the part of the trustée that, by the Connectieut décisions, 
the possession of personal property on the part of the vendor, after payment, 
îs colorable and fraudulent as to creditors, and the claim Is correct as to 
movable chattels; also that no title could pass or did pass to thèse vessels 
so long as they were In the possession of MacDonald, although pald for, so 
far as creditors are concerned, and that ail thèse contracts were fraudulent 
AS to them — and cite In support of thelr varions contentions Williams v. Jack- 
man, 16 Gray, 514; The Revenue Cutter No. 2, Fed. Cas. No. 11,714; Clark- 
son V. Stevens, 105 U. S. 505, 27 L. Ed. 139; Shaw v. Smith, 48 Conn. 306, 
40 Am. Rep. 170 ; In re Wilcox & Howe, 70 Conn. 220, 39 Atl. 163 ; Newtown 
Savings Bank v. Lawrence, 71 Conn. 358, 41 Atl. 1054, 42 Atl. 225 ; and many 
other cases. The petitioners rely malnly on the case of The Poconoket (D. 
C.) 67 Fed. 262, and same on appeal in 70 Fed. 640, 17 C. C. A. 309. 

It is évident that vessels In process of construction, prior to launching, can- 
not be physlcally delivered, and that if one Is belng built for any contracter, 
and the work and materials put on her are belng paid for by the contracter 
as fast as or faster than put on, and the contract is publicly made that the 
title shall vest in the contractor, to that extent It is a fraud upon no one. 
In ail thèse cases contracts were made or attempted to be made for such pur- 
pose. So far as appears, MacDonald was, at the time thèse contracts were 
made, obtaining no work, except upon such contracts. Contracts purporting 
to give employment to a sklllful mechanic and shipbuilder, having insufflclent 
capital to carry out such contract on his own crédit, and thereby giving hIm 
and his plant and a hundred or more employés employment, and permlttlng 
contractors to avall themselves of his skill as a shipbuilder, could not, cer- 
talnly, be consldered as against public pollcy. It would seem that the law 
should as fully proteet the property and materials put upon an immovable 
chattel by a shipbuilder, and paid for, as that put upon a house by a car- 
penter. That such contracts are good is the law of The Poconoket, heretofore 
■cited, as I understand it. The trustée déclines to complète thèse contracts. 

The four contractors, who are petitioners, allège, in substance, as follows : 

Cornélius A. Davis, of Somerset, Mass., a shipwright and bullder, made an 
agreement wlth MacDonald on or about Aprll 4, 1904, to f urnish ail the ma- 
terials to build and launch a four-masted schooner, ail for $27,000, to be paid 
for as per contract ; title to vessel to amount of each payment to vest In Da- 
vis as paid. 

Davis paid Aprll 18, 1904. $1,000 

" July 11, " 3,000 

" Nov. 4, " 4.000 

" « Dec. 23, " 4,000 

The schooner was ceiled at that time, belng the stage of construction calllng 
for that payment in the contract. 

MacDonald went into bankruptcy February 3, 1905, and did not include the 
schooner in the schedules. Amos R. Chapman was appointed trustée about 
February 23, 1905, and took possession of the shipyard and schooner, and has 
refused to give it up. Value, according to appraisal, $9,330.82. MacDonald's 
work on her ceased about the Ist of January. 

In this casé I flnd that the possession of the schooner should be delivered 
to Davis, wlth whatever rlghts to complète her where she lies as the bank- 
ruptcy court has power to give the trustée, and that the modifications of the 
"contract placed thereon by the parties December 23, 1904, is Immaterial to 
Davis* right of possession. 

(2) Edward H. Jones, master for owners of the schooner George F. Scan- 
nell, made an arrangement wlth MacDonald to build the schooner for himself 
and other co-owners. Thls agreement was made December 7, 1903, and called 
for $27,000 at varions stages of the work, and Jones made ail thèse payments 
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as agreed, and on December 31, 1904, the Scannell was launehed and turned 
over to him ; and he had her enrolled in the customhouse at Stonington, as 
required by law, January 3, 1905, and she was taken to Cottrell's dock, where 
she was attached later by one of Mr. MacDonald's creditors. MaeDonald 
did net sehedule her in his bankrupt schedules, but Chapman, trustée, Febru- 
ary 28, 1905, took possession of her, and still holds the possession of her. She 
is nearly completed, and will be worth about $41,000. The petitioner wants 
possession, and $2,000 demurrage — $75 per day. The trustée bas put a keeper 
on board, had her appraised as the assets of MaeDonald, and is uslng up her 
value in keeperage, etc. 

(3) George W. Frost, of Central Falls, R. I., made a contract with Mac- 
Donald to build a four-masted schooner, April 30, 1904, for $38,400, to be com- 
pleted January 1, 1905, and to be paid for in stages ; title to vest with each 
payment. He has paid $19,960. She was not scheduled by the bankrupt, but 
has been Inventoried and appraised by the trustée, who holds possession, and 
is worth from $8,000 to $9,000 in the présent, incomplète state, as appraised. 
Frost prays for possession and damages and costs. 

(4) Mark L. Gilbert, of Mystic, claims that on May 23, 1904, he made an 
agreement with MaeDonald whereby MaeDonald was to build and launch 
the hull of a four-masted schooner on the Ist day of March, 1905, for $23,250, 
to be paid for in stated sums at various stages of construction, with title to 
the amount paid for to vest in said Gilbert upon each payment, and that 
he has paid $3,250 upon said construction, and is entitled to the keel and 
frames that hâve been set up and prepared. The trustée has taken posses- 
sion of the same, and has destroyed the construction In part by using 13 of 
the frames in the Boggs, another schooner in course of building in the same 
yard. Appraised value of the keel, etc., $310.10. He prays for possession 
of so much as is left, and for damages for the destruction of the 13 frames 
misapplied. As to the Jones schooner, MacDonald's contract only extended 
to completing the schooner to an estent sufficient to launch ; Jones himself 
to do the rest, amounting to several thousands of dollars — $11,000 or $12,000. 
That she was so far completed as to be fit to be launehed at the time she was. 
launehed and delivered is afHrmed on one side, and denled on the other. 
Jones had anticipated getting her launehed and away from the shipyard be- 
fore winter set in — as early as midsummer — and had then obtained permis- 
sion to take her into CottreH's dock, where she now lies. She was liable 
to be frozen in if she remalued at the shipyard till winter, and in fact it ap- 
pears in the évidence that she had to be eut ont to some extent when she was 
launehed and taken away, and it was necessary she should be where she 
could be got ont readily, so that Jones could do his completing work, whieh 
would require a month or so after MaeDonald had completed bis part. The 
title delivery was December 28th, by builder's certificate, etc. ; the physlcal, 
December Slsf, when MaeDonald tied her to Cottrell's dock at Jones' request. 
It is true, there were many ceiling bolts to be driven upon her, also many 
keelson bolts, and many other minor matters, but the weight of évidence was 
that she was "fit to launch," which seems to be amply supported by the fact 
that she has been afloat three months and more without pumping at this 
time. There is évidence in the case that B'rank MaeDonald, one of MacDon- 
ald's sons, and bookkecper for him, about the time of the launch, Interviewed 
Mr. Crandall, the draw tender on the railroad bridge, to ascertain whether 
or not it would be opened in the nighttirae, on application, for the passage of 
towboat and tow, and, after ascertaining that it would, went on the same 
night to intercept Jones, at New London, and Tooker, an agent of Miller 
& Houghton, shlp agents, of New York, who were acting as agents for the 
schooner's owners — said Jones and Tooker being then on tlieir way to New 
Haven to consult their proctor as to future proceedlngs — and then and there 
informed them of the fact. Whatever plot or design on the part of Jones, 
Tooker, or Frank MaeDonald this information was obtained to assist or 
develop, it evidently did not develop, for the next day the boat, in obédience 
of a telegraph or téléphone from Joues, at New York or New Haven, was 
launehed by MaeDonald, and taken across the river, some five minutes' walk, 
to Cottrell's wharf, and tied up, as had been arrangea for by Jones the sum- 
mer before. If any scheme had been at any time exploited or devised by 
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Tooker or ariy one to run off the schooner by stealth ont of the reach of 
MaeDonald's credltors, In contemplation of bankruptcy, It was summarlly 
dropped and utterly abandoned. She was attached January 7, 1905, on the 
suit of Standard Machine Co. t. MacDonald; but BUbsequently the trustée 
in bankruptcy took possession of her, and had her appralsed at $23,500, 
and she is gtlll in his possession. She is not worth as much as has been 
paid for her, and the trustée has no interest in her for labor or materlals, 
and she should be returned to Mr. Jones at once, lest further loss occur to 
her owners through the law's delays. 

As to the Prost pétition, I hâve heretofore stated the proofs and my opin- 
ion. I find that the boat, in her présent stage — keel and frame, etc. — should 
be delivered to Frost, and such tlme for completion should be glven or leased 
to her owners, consistent with their rights and the rights of credltors under 
the bankrupt law, conslderlng that the bankrupt is as entirely bankrupt as 
to his contracts and engagements as he is as to his debts, and that nelther he 
nor his trustée can be compelled to fulflll his engagements of either sort. 

As to Gilbert's clalm, his contract was for a four-masted schooner, made 
May 23, 1904, wlth payments stated In the contract at différent stages ; title 
to the vessel to be In him as fast as payments were made. He paid $100 at 
the time the contract was signed, and agaln $3,150 at the tlme MacDonald 
informed him that the keel was laid and the frames were in the yard. If 
there had been any frames molded and designated for this schooner, they 
cannot be found in the yard now; and there is évidence showing most of 
the molded frames, which lay about the yard in undlstinguished piles, hâve 
gone Into a certain schooner, called the "Boggs," which is In the stocks or 
frames in the yard, awaitlng completion. The keel has been appralsed at 
$310.10, and its whereabouts is known and designated, and should be deliv- 
ered to Gilbert, and ail such rights and conveyances for completing her be 
leased to Gilbert as is possible under the bankrupt law ; and by so doing he 
may decrease the obligations of the estate to the guarantors of MacDonald 
upon the contract, who hâve probably a provable clalm against him for so 
much as they shall lose by his nonfulflllment of the contract, at least to the 
extént of the payments he has received thereon, over and above the value 
of the work done as appralsed. 

I find that the court has full power to supervise and revise the proceeding 
of the référée and trustée in ail such matters, when brought to its attention, 
in the most summary and informai manner, as In this case, certainly if they 
appear and are heard thereon. 

Samuel Park and James D. Dewell, Jr., for petitioners. 
H. A. Hull and H. W. Rathbun, for trustée. 

PLATT, District Judge. Upon adjudication, the trustée took 
title to ail property which was then vested in the bankrupt, subject 
to ail valid claims, liens, and equities. The title to the property 
which the petitioners ask to reclaim was, as appears by the évidence 
and the report of the spécial master, vested in them, and not in the 
bankrupt. Such vesting was based upon contract, and full value 
for the interests vested had been paid. 

The case of the Scannell is a clear one, because physical delivery 
of possession had been added to the actual title. As to the other 
contracts, it would be a queer proceeding for a court, which in such 
matters as this is understood to invoke and apply the pure prin- 
ciples of equity, to deprive the petitioners of the benefit of deliber- 
ate contracts, made with an open eye and for good reason, and in 
the same breath turn over to the gênerai mass of credltors un- 
completed parts of certain things, which the trustée is unable and 
unwilling to so treat as to give them hereafter a substantial value. 
The Poconoket Case (D. C.) 67 Fed. 265, is not exactly in point, it 
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is true, but that Judge Butler was not much impressed with the 
possibility of change which the facts of this case présent is also 
quite évident. 

It is not apparent that the fact that creditors herein attempted to 
assert claimed rights adds anything to the force of the reasoning 
presented by counsel for the trustée and those particular creditors. 

The report of the spécial master is confiirmed, and let the proper- 
ties in question be delivered to the petitioners in accordance there- 
with, but without costs or disbursements or demurrage in the case 
of the Scannell, the said properties having corne to the possession 
of the trustée by process of law, and not by effective action on his 
part. 



HILLIARD V. LY6IAN et al. 

(Circuit Court, D. Vermont. May 24, 1905.) 

Corporations— Peesoxal Liabilitt of Directobs fob Excessive Indebted- 
NESS— Vermont Statute. 

Under V. S. 3724, relating to corporations, which provides that "no 
debts shall "be contracted by the corporation exceeding in amount two- 
thirds of the capital stock actually pald In, and a dlrector assenting to 
the création of an indebtedness exceeding such amount shall be per- 
sonally liable for the excess," the avails of the liability of directors 
who assent to the création of indebtedness in violation of such pro- 
vision are not assets of the corporation, to be collected and marshaled 
between creditors, but the directors assenting are personally liable 
jointly and severally directly to a creditor v^hose debt was beyond the 
, limit, who may enforce such liability by an action at law agalnst one 
or more of them. 

At Law. On demurrer to déclaration. 

Edward H. Deavitt, for plaintifif. 

E. Henry Powell, Max L. Powell, and Wilder H. Burnap, for 
défendants. 

WHEELER, District Judge. The statute under which the de- 
fendants were directors provides (V. S. 3724) : 

"No debts shall be contracted by the corporation exceeding in amount two- 
thirds of the capital stock actually paid In ; and a director assenting to the 
création of an indebtedness exceeding such amount shall be personally liable 
for the exeess." 

The déclaration allèges the création of an indebtedness of the cor- 
poration amounting to $2,800 to the plaintiff, in exeess of two- 
thirds of the capital stock actually paid in, assented to by the de- 
fendants as directors, whereby they became liable therefor by force 
of the statute, and in considération thereof undertook and faithfully 
promised to pay the same. The principal grounds of demurrer 
urged are that ail the creditors in exeess are not joined as plaintifïs, 
and that the remedy, if any, cannot be enforced at law, but only in 
equity. This statute is to be taken at its face value. There is no 
other provision regarding its enforcement, or relating to it. Dé- 
cisions upon other statutes with limitations upon the amount of 
liability, or providing for its enforcement, are not applicable to thèse 
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questions. This liability seems to be original, raised by the statute 
upon the assent of a director. Windham Provident Institution v. 
Sprague, 43 Vt. 502. The liability for a debt must be a liability 
to the creditor, and the avails of the liability would not be assets of 
the corporation. There is no limit to liability upwards, but it ex- 
tends as far as the assent goes, and no creditor would hâve any 
right to or interest in any recovery by another, as there would or 
might be if there was a limit to the amount that could be recovered 
by ail. Each creditor must recover only upon the assent of each 
director to the indebtedness to him in excess, and what is so re- 
covered belongs to that creditor only, and there can be no mar- 
shaling between thèse more than between any creditors of a com- 
mon debtor. It is the assent of each director that is material to the 
liability for excess, and they are not holden as a board or body, but 
each only according to his individual assent ; but several assenting 
to the same debt would seem to be liable jointly on account of that 
identity. 
Demurrer overruled. 



CLYMER V. SUPREME COUNCIL, A. L. H., et aL 

(Circuit Court, E. D. Pennsylvania. May 31, 1905.) 

No. 7. 

Mutual Benefit Insurance— Eescission of Conteact— Lâches. 

Where a member of a mutual beneflt association was entltled to re- 
sclnd liis contract and recover the assessinents paid because of the Illégal 
attempt of the Society to reduce the amount payable thereon, but, while 
protesting, pald the assessments made against him on the new basls for 
three years before electing to rescind, during which time the society lost 
a large number of members by; death and withdrawal, who would hâve 
been assessable to pay his claiin, and also took in new members in ig- 
norance of such claim, the delay coustituted sueh lâches as to estop him 
from recovering back the assessments paid. 

At Law. On motion by défendant for judgment notwithstanding 
the verdict. 

B. Ehvert, for plaintiff. 
Kendrick & Atkin, for défendants. 

J. B. McPHERSON, District Judge. There were no facts in dis- 
pute at the trial, and a verdict was accordingly directed in favor 
of the plaintiff, the court reserving the question whether any évi- 
dence had been offered that should carry the case to the jury. It 
was shown that the plaintiff held a certificate for $5,000 in the 
American Légion of Honor, which the suprême council of the order 
had attenlpted to reduce to $3,000 by an amended by-law, which 
was passed in August, 1900, and put into effect in October of that 
year. The plaintiff was duly notified of the amendment, and when 
the first assessment under it, which reduced the charge upon his 
certificate from $11.40 to $4.56, was presented for payment, he pro- 
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tested to the collector against the action of the suprême council, 
but finally paid the smaller amount; and thereafter, without fur- 
ther protest, paid assessments of $4.56 until September, 1903, when 
he ceased payment and brought this suit, declaring in his state- 
ment of claim that "plaintiff now elects to rescind said contract, 
considers it terminated, and déclines to pay any further assess- 
ment." His testimony upon this point is as foUows : 

"Q. Tou knew that they passed such a by-law reducing tbe face value of the. 
policyî 

"A. Tes, I had known that. 

"Q. When the coilector came around to collect, what did you do, right after 
this by-law went into effect? 

"A. I protested, saying while they had every right to make as large assess- 
ment as was necessary to pay for the decree [deaths?], they had no right to 
reduce my certificate. 

"Q. Then you continued to pay as the assessments were levied? 

"A. Exactly. 

"Q. During that time, between August, 1900, and the time you brought suit, 
did this organization issue to you any policy with the reduced amountî 

"A. Tliat is the only policy. 

"Q. Did they in any way stamp your policy showing it was reduced? 

"A. Not in any way, outside of the notice they sent around that they In- 
tended to do so." 

On his direct examination he testified that the notices of assess- 
ment after October, 1900, did not indicate on what amount he was 
being assessed, and that he received no other word from the order 
that he was being assessed on a $2,000 policy "but the two cir- 
culars" — meaning the circular of August or September, 1900, no- 
tifying him of the amendment, and a circular of August 29, 1903 ; 
the latter being of no importance in this trial. But it appeared 
afterwards that he had probably misunderstood the questions of 
his own counsel, for he testified on cross-examination as foUows : 

"Q. You testified in chief that you had been advised of the by-laws passed 
in 1900, reducing the amount payable under your policy. Is that soî 

"A. Tes, that is right. 

"Q. With that knowledge, did you subsequently pay the amounts, between 
1900 and 1903? 

"A. Whatever was called, yes. 

"Q. Did you protest in any other manner than in the manner whlch you 
bave described to the réduction in your policyî 

"A. No. 

"Q. What words did you use to the collector at the time you made this pro- 
test? 

"A. That they had a perfect right to levy whatever assessments were re- 
quired to pay for the death beneflts, and they had no business to reduce my 
certificate, or the amount of my certificate. 

"Q. Between IQOO and 1903, were your assessments lovver than they had 
been under the $5,000 plan? 

"A. Yes. 

"Q. They were lowerî 

"A. Yes." 

Upon thèse facts, the case is not distinguishable from Suprême 
Council, etc., v. Lippincott (C. C. A.) 134 Fed. 824, decided by the 
Court of Appeals for this circuit, and upon the authority of that dé- 
cision, therefore, the défendant is entitled to judgment upon the 
reserved point. 
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i.There îs another grpund equally fatal to the plaintiff's daim. In 
Suprême Council, etc., v. McAlarney (G. C. A.) 135 Fed. 72, also de- 
rcided by the Court of Appeals for this circuit, the sufficiency of an 
affidavit of défense filed by the council was in question. It averred, 
inter alla : 

"That the revenues of tbe défendant association are derived from assess- 
ments levled against its members, whenever its obligations require; that Its 
officers did not know of the plaIntIfC's clalm, and therefore did not provide 
for the sàme In calling asSessments during the period between the tlme the 
right of rescission accrued to the plaintifC, In October, 1900, and the bringlng 
of this suit, in May, 1904; that during that time about 3,000 members hâve 
elther dled or dropped ont of the association, against whoin assessments 
would hâve been laid proportionately, and collected, wlth whieh to pay the 
plaintiff's clalm ; that during sald tlme 125 persons jolned the association 
in Ignorance of the plaintiff's claim ; that the défendant association bas been 
conducting its affairs on the belief that no such claim existed as the plaintiiï 
uow makés ; and that the défendant has suflfered damage in the respects men- 
tioned, through the delay of the plaintiff in resclnding his contraet." 

Thèse averments were held by the Court of Appeals to be suffi- 
cient to prevent a summary judgment, the court saying: 

"It seems to us that the afBdavlt of défense fairly and sufflciently raised 
the défense that the delay bf the plaintiff in signifying his élection to rescind 
was both unreasonable and hurtful to the défendant, and therefore that the 
plaintiff had lost his right to treat the contraet as rescinded and recover back 
the assessments he had paid." 

What was only averred in McAlarney's Case was established on 
the présent trial, for it was admitted by the plaintiff's counsel "that 
at least 100 members w&re admitted between October, 1900, and 
October, 1903, to the défendant organization, without knowledge 
of the plaintiff's claim set up in this suit." 

Moreover, the case now uhder considération goes further than 
McAlarney's, for the additional admission was made "that fifty 
members died during that period, and recovery, from their estâtes 
for amounts based upon the plaintiff's certificate of $5,000 cannot 
now be obtained." 

Thèse facts, which hâppened during the delay of the plaintiff in 
giving notice of his élection to rescind, must be held (to use the 
language of the Court of Appeals) to hâve been "both unreasonable 
and hurtful to the défendant," the resuit being "that the plaintiff 
had lost his right to treat the contraet as rescinded and recover 
back the assessments he had paid." 

On either ground, therefore, or on both grounds, the défendant is 
entitled to judgment notwithstanding the verdict. 
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In re HENDRICK, 

(District Court, D. Connecticut. June 20, 1905.) 

No. 1,357. 

1. BaNKEUPTCT— DiSCHAEGE— PlEADINGS. 

On the hearing of specifleations flled against a bankrupt's dlscharge, 
the bankrupt, though entitled to file papers in résistance of ttie spécifica- 
tions, is not bound to do so. 

2. Same— Hearing. 

Where an application for a bankrupt's discharge was referred to the 
référée, as spécial master, to hear the facts and report his conclusions, 
and spécifications oî objection flled by creditors were not sufflciently spé- 
cifie, the master's duty was merely to report back to the court that noth- 
ing had been flled with him In the vvay of objections requiring the taklng 
of testimony. 

3. Same— Spécifications— Ambndment. 

Spécifications of objection to a bankrupt's diseharge, flled before the 
référée, which were détective in form, may be cured by amendments not 
changing the substantial nature of the objections. 

[Ed. Note. — For cases in point, see vol. 6, Cent Dig. Bankruptcy, § 716.] 

In Bankruptcy. 

Brown & Perkins and J. J. Desmond, for creditors. 
B. M. Holden, for bankrupt. 

PLATT, District Judge. The référée seems to hâve confused his 
functions. I hâve read the papers sent up to me pretty carefully, 
and I am unable to find that anything has transpired before him in 
the matter since March 2, 1905, which permitted him to avail him- 
self of section 39 (5) of the bankrupt act, or authorized the bank- 
rupt to ask him so to do. Act July 1, 1898, c. 541, 30 Stat. 555 [U. 
S. Comp. St. 1901, p. 3436]. If such things can be done, hearings 
on discharges might become interminable. 

Passing by the earHer entanglements which hâve cumbered this 
case, and which do not concern us now, it appears that the bankrupt 
applied for his discharge on March 2, 1905. That appHcation was 
referred to Mr. Browning, the référée, as a spécial master to hear 
the facts and report to me his conclusions. This is the generally 
accepted method of procédure, and is a convenient one, because the 
référée knows the case. 

After the usual preliminaries, certain creditors filed certain spéci- 
fications. The case was then ready to be heard by the spécial 
master. The bankrupt had the right to file whatever papers he 
might see fit to file, but he was under no compulsion to file any. 
The spécifications of objection required proof, and, until a suffi- 
cient quantity of proof had been présentée! to the master, no valid 
objection to a discharge existed, and no testimony should hâve been 
heard, except such as had for a foundation a valid spécification of 
objection. The creditors were acting at their own risk when they 
filed their objections. If they were not sufiiciently spécifie, the 
master's only duty was to report back to me that nothing h?id been. 
filed with him in the way of objections which he thought required 
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him to take testimony. On the other hand, if the spécifications did 
contain allégations which, if éùbstantiated, would amount to a 
valid objectioii to discharge, it was his duty to hear the case and 
report. 

It is Supposed that the référée appreciated the situation, and has 
certified the questions involved before him as spécial master ex 
abundante cautione. In an ordinary case, the matter would be sent 
back without other comment than to call attention to'the error, but 
the matter in hand is unusual, and, with the plain understanding 
that my action shall create no précèdent, I will say a word about 
the spécifications. The creditors hâve offered to file amendments 
whicii go to matters of form. I think that they are eijtitled to do 
this, if by so doing they shall not change the substantial nature 
of their objections. The paragraph marked "6" in the certificate 
sent to me is so framed as to constitute a valid spécification of ob- 
jection, under subdivision 4 of paragraph 14 of the bankrupt act 
[U. S. Comp. St. Supp. 1903, p. 411], and, if nothing else were 
properly set forth, the hearing ought to proceed at once upon the 
issues there raised.: 

I hâve taken much pains to do something toward untangling the 
complexities which hâve insinuated themselves into what ought to 
hâve been a simple matter, and I shall hope that orderly procédure 
may now take the place of uncertainty. 



WBÉD et al. V. CENTRE & G. ST. RY. CO. 
(Circ\iit Court, E. D. Pennsylvanla. June 19, 1905.) 

, No. 41. /■ ■ ;^ 

CONTRACTS— FaILOTE OF CONSIDERATION— PeRFOEMANCE. 

Where défendant agreed to pay plaintififs $20,000 In' considération of 
a loan of plalntiffs' crédit for the purpose of raislng f undS; to eonstruet 
a Street rallroad, but no moneyed Institution or individual cduld be found 
wlio was willing td accept plaintiffs' indorsement as sufladènt securlty 
for advanees, and as a resuit the enterprise was entirely abandoned, with- 
out any notes being ever executed or offered plaintiffs for indorsement, 
and plaintiffs were npt asked to lend their crédit and did not assume any 
obligation, plaintiffs ' were not entitled to recover the balance of the con- 
sidération unpald. 

Motion by Défendant for Judgment on Reserved Point Notwith- 
standing the Verdict. 

Charles Schlegel and A. M. Imbrie, for plaintiffs. 
D. L. Krebs and Alex. Simpson, Jr., for défendant. 

. J. B. McPHERSON, District Judge. At the conclusion of the 
testimony both parties asked the court for binding instructions, and 
this, as was decided in Beuttell v. Magone, 157 U. S. 157, 15 Sup. 
Ct. 566, 39 L. Ed. 654, "was necessarily a request that the court 
find the facts, and the parties are therefore concluded by the find- 
itig made by the court." A verdict was thereupon directed in favor 
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of the plaintiffs, but the court reserved the question whether there 
was any évidence to go to the jury in support of the plaintiffs' claim. 
The présent motion is for judgment in favor of the défendant not- 
withstanding the verdict, upon the ground that there is no évidence 
to support the finding. 

The action is brought upon the following agreement between the 
plaintiffs, who were a banking firm of New Haven, Conn., and the 
défendant, a corporation of the state of Pennsylvania : 

"This agreement, made and entered Into at New York City, this sixteenth 
day of April, 1902, by and between the Centre and Clearfield Street Railway 
Company, a corporation organized and existing under and by vlrtue of the 
laws of the Commonwealth of Pennsylvania, party of the flrst part, and the 
banking flrm of Weed & Williams, of New Haven, Connecticut, parties of the 
second part, witnesseth : 

"That whereas the party of the flrst part desires to provide funds neces- 
sary to pay for the construction and equipment of an electric railroad throngh 
the Borough of Osceola, Clearfield County, Pennsylvania, and from said 
Borough of Osceola to Philllpsburg, Centre County, Pennsylvania, according 
to its Une of survey and location, and 

"Whereas the parties of the second part are willing to extend a certain 
crédit and guaranty of funds on the ternis and conditions hereinafter stated, 

"Nove therefore, the parties hereto hereby agrée as foUows : 

"First. The parties of the second part hereby agrée to endorse and guar- 
antee the note or notes of the party of the tirst part at such time or times 
and in such sum or sums as may be necessary to provide funds to pay for 
labor and material to be used in the construction and equipment of sald rail- 
road. The aggregate amount that the said parties of the second part agrée 
to guarantee shall be a sum equal to eighty-five (85) per cent, of the face or 
par value of four hundred thousand ($400,000) dollars of the flrst mortgage 
honds of the party of the flrst part. 

"Second. The parties of the second part shall receive as cohipensation for 
said endorsement and guaranty, the sum of twenty thousand ($20,000) dol- 
lars, to be paid on the slgnlng of thèse présents, and as a further compensa- 
tion shall own and be entitled to receive two-tenths (^/jo) of the capital 
stock of the party of the flrst part 

"Third. The party of the flrst part hereby agrées to deposit wlth a trust 
Company hereafter to be selected by the parties hereto, ail of the flrst mort- 
gage bonds of the party of the flrst part, aggregating $550,000 and ail of the 
capital stock of said party of the flrst part aggregating $550,000, in trust, 
as security to the parties of the second part on account of their endorsement 
and guaranty. 

"Fourth. The party of the flrst part hereby agrées to protect the property 
of said railroad from ail liens and claims whatsoever for labor performed 
or material furnished or for labor contracted to be performed or material 
contraeted to be furnished prior to the date hereof and hereby agrées to at 
ail times protect the property of sald railroad from any claims or litigation 
that might in any way grow out of contracts that hâve heretofore been made 
by the party of the flrst part or any of Its oflicers or agents. 

"The party of the flrst part further agrées to at ail times protect the fran- 
chises of said railroad and to procure any rights of way that may be re- 
quired for the construction and opération of said railroad, which said rights 
of way shall be vested in and preserved to the party of the flrst part or its 
assigns, free and clear of ail debt or incumbrance. 

"Fifth. It Is hereby agreed by both parties hereto that the note or notes 
that may be executed hereunder and the endorsement and guaranty thereon 
shall be renewed as often as may bé necessary to extend said note or notes 
to a date one year after the said railroad shall hâve been completed and put 
in opera*^ion, unless sald note or notes shall be paid at an earlier date in the 
manner hereinafter provided. 

"Slxth. It is agreed by the party of the flrst part that the parties of the 
second part shall hâve the right to counterslgn ail engineers' certificates for 
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labor performeà and to approve ail bllls for thp purchase of any materlal 
thàt shall enter into the construction of sald railroad and to approve ail 
contracta made for the purchase of rolllng stock for use on sald railroad. 

"Seventh. It Is hereby further agreed by both parties hereto that the bonds 
•to be pledged as security hereunder may be released at any time during the 
continuance of thls agreement in blocks of $5,000 par value upon payment to 
the trust company then holding said bonds a sum equal to not less than 
elghty-flve (85) per cent, of the face or par value of the bonds to be released, 
which money shall be applled to the payment of the note or notes of the 
party of the first part bearing the endorsement and guaranty of the parties 
of the second part." 

Only $1,000 was paid to the plaintiffs under paragraph 2, and this 
suit is brought to recover the remaining $19,000. The agreement 
does not contemplate that the plaintiflfs should advance any money 
TO the défendant, but only that they should lend their crédit by in- 
dorsing the defendant's notes, and it may be conceded that the plain- 
tiffs were always ready and willing to fulfill their part of the agree- 
ment, but the difficulty was that their crédit did not enable the de- 
fendant to raise the, necessary funds. No moneyed institution or 
individual could be found who was willing to accept the plaintiiïs' 
indorsement as sufficient security for advances, and as a resuit the 
enterprise was abandoned. No notes were ever executed or offered 
to the plaintiffs for indorsement; the road was never built; the 
stock and bonds were never issued; the plaintiffs were never called 
upon to lend their crédit, and did not assume an obligation of any 
kind, and they are now under no liability whatever by reason of the 
agreement. Under such circumstances, I think the contract came 
to an end, and that the plaintiffs hâve no légal right, as they cer- 
tainly hâve no equity, to ask the défendant to pay them $19,000 in 
exchange for what turned out to be a valueless promise to indorse 
the defendant's notes. 

Judgment may be entered for the défendant on the reserved point, 
notwithstanding the verdict. 



BARNES V. BEE et al. 

(Circuit Court, N. D. West Virginia. June 13, 1905.) 

1. Taxation— AssESSMBNT—tTNDiviDED Interest— Patment or Taxes. 

Two tracts of land consisting of 69% and 2% acres, respoctivcly, as to 
which the owner had sold an undivided one-sixteenth interest in ail oil, 
gas, and other minerai substances in and under the same, were assessed 
as a whole to such owner at $6.50 per acre, but the valuation was erro- 
neously set down as $425 and $15, respectlvely, instead of $451.75 and 
$16.25; the levies being properly extended on the true valuation. The 
same mistakes as tb the total valuations of the tracts were made from 
year to year thereafter until a reassessment was made, when the officer 
neglected to extend the levies on the true valuation, but extended them on 
the erroneous valuation carrled over from the book of the preceding year, 
prior to which the grantee of the minerai interest had conveyed one-half 
of such interest to B., who was asscfssed independently on bis undivided 
interest. Held-, that the intention was to assess the full taxes on the full 
valuation of the entire property to the original owner, and, she having 
paid the amount assessed, the assessment against B. was void. 
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2. Same— Undivided Intkeest— Assessment— Statutes. 

Code W. Va. 1899, c. 29, § 25, provides that, where a tract or lot of land 
becomes the property of diflferent owners In several parcels, and one per- 
son becomes the owner of the surface and another of the minerais under 
the same, or of the timber alone on the land, the assessor shall divide 
the value at which the whole had before been assessed among the différ- 
ent owners, having regard to the value of eaeh interest compared with 
that of the virhole, and Code 1899, c. 29, § 37, and Acts 1905, p. 303, c. 35, § 
49, requires that the "tract" be assessed In the name of the person who by 
himself or his tenant bas the freehold In possession. Held, that where 
the owner of certain land convej'ed merely an undivided one-sixteenth part 
of ail oïl, gas, or other minerai substances in and under the same, the 
grantees of such undivided Interest did not hold by a complète and sep- 
arate title, and hence their interest was not subject to a separate as- 
sessment for taxes as an imdivided Interest "in cil, gas, and other min- 
erai substances." 

3. Tax Sales— Deeds— Vacation— Tendeb. 

Where a tax deed was set aside as absolutely vold under a sale unau- 
thorlzed by law, the owner was not required to pay the tax purchaser hls 
outlay under Code 1899, c. 31, § 25, requiring such payment as a condition 
précèdent to the vacation of a tas deed for Irregularities in the proceed- 
ings. 

4. Same— CosTS. 

Where, in a suit to set aside a tax deed, It was determlned that the 
deed was absolutely void on the ground that the property was not sub- 
ject to the assessment in question, the assessment having been made by 
the négligence of the state's offlcers, costs would not be allowed to either 
party. 

In Equity. 

Van Winkle & Ambler and Merrick & Smith, for plaîntiff. 
George W. Johnson and T. P. Jacobs, for défendant. 

DAYTON, District Judge. John H. Kelley and Clara V. Kelley, 
on March 29, 1898, by deed which was admitted to record April 
2, 1898, conveyed to plaintiff, Barnes, a citizen of Ohio, "one-six- 
teenth part of ail cil and gas and other minerai substances in and 
under" two parcels of Qdyi and 2J^ acres of land, situate in Ritchie 
county, this state, fully described in the deed by metes and bounds, 
for the considération expressed of $2,000 cash. By deed of Septem- 
ber 21, 1898, recorded September 24, 1898, Barnes conveyed a half 
of this, or V'^ interest in ail, to Mallory Bros., but they subsequent- 
ly by deed dated March 29, 1903, reconveyed back this interest to 
Barnes. The surface and remaining ^Yie undivided interest of the 
"oil, gas, and other minerai substances" remained vested in Mrs. 
Kelley. On the landbooks of Ritchie county, Mrs. Kelley, for the 
year 1898, was assessed with thèse two tracts separately as 69j4 
acres and 2}4 acres in fee, as situate on "Wts of Bond Creek," 
northeast 9 miles from courthouse, valued each at $6.50 per acre, 
and a total valuation of $425 for the 691^ acres, instead of $451. "TS, 
the true total at that rate, and for the 2^-acre tract of $15, instead 
of $16.25, the true valuation at that rate. She was assessed for 
State purposes on the 69;^ acres at the rate of 25 cents on the $100, 
the sum of $1.13, the full amount due on the true valuation, 6% 
cents more than due on the valuation given; 45 cents for state 
school purposes, at a rate of 10 cents, the correct amount on the 
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true valuation, 2i^ cents too much on the valuation given; $1.81 
for county purposes, at a rate of 40 cents, the correct amount on 
the true valuation, 11 cents too much on the valuation given ; $3.26 
for road purposes and teachers' fund, respectively, each at the rate 
of 50 cents, the right amount on the true valuation, 12^ cents too 
much on each for the valuation given ; and $1.36 for building fund 
at a rate of 30 cents, the correct amount on the true valuation, 8}^ 
cents too much on the valuation given. The 2^-acre tract also 
shows that, while the valuation was fixed at $15, instead of $16.25, 
the taxes were assessed upon the true valuation, and not the valua- 
tion giyen. Thèse tracts had been acquired by Mrs. Kelley by dif- 
férent deeds from différent parties. In pencil, on the assessment 
book, just after Mrs. Kelley's name, is written, "1-16 oil reserve 
to G. W. Barnes ;" but the plaintifï, although his deed bore date 
twb days before April Ist, the assessment date fixed by law, was not 
assessed in âny manner for that year on account of his ^/i» undi- 
vided interest in the "oil, gas, and other minerai substances in and 
under" said two parcels of land. For the year 1899 Mrs. Kelley is 
assessed with thèse same two tracts separately, as having title in 
fee, and the same location, bearing, and distance from the court- 
house are given, as also the same valuation of $6.50 per acre each, and 
the same erroneous total valuations of $425 and $15, respectively. 
This year, however, she was not assessed at the given rates upon 
the true total valuation, as was the case in the preceding year, but 
upon the false total valuations given for both years. In this last 
year, foUowing her name, in parenthesis, are the words, "Less ^/la 
oil, &c." For this year 1899, when, by the records, Mrs. Kelley 
was shown to be vested with fee-simple title in the surface of and 
in '^V*" ttiidivided interest in the "oil, gas, and other minerai sub- 
stances in and under" thèse two tracts and ^/sa of the latter, undi- 
vided, was in plaintifif, Barnes, and the remaining ^/aa thereof was 
in Mâllory Bros., the said Mallory Bros, were assessed with noth- 
ing, so far as shown, because of their interest, but plaintifï, Barnes, 
was assessed with "1-16 oil, etc., reserve" in 72 acres, claimed now 
to be the 69^ and 2j4 acre tracts Consolidated, at the rate of 50 
cents per acre, or a total valuation of $36, upon which taxes 
amounting to 78 cents in ail, according to the fixed rates, were 
■charged. Thèse taxes were not paid by Barnes, by reason of which 
this interest was returned delinquent, and sold by the sherifï Jan- 
uary 13, 1902, and purchased by défendant Bee, who paid a total 
for taxes and expenses of $3.35, and on the I6th day of January, 
1903, had a surveyor's report made, and on January 19, 1903, re- 
ceived from the clerk of the county court a deed therefor, which sur- 
veyor's report and deed was on said last day admitted to record. 
It is to be noted that neither the report nor deed bound the 72 acres 
as a single tract, but simply copy the metes and bounds of the 69}i 
and 2>4 acres, respectively, apparently from the deed of Kelley and 
wife to Barnes, to which both.refer. Meanwhile, on the 20th day 
of Octobçr, 1902, Kelley and wife and Barnes made a lease, in which 
Mallory Bros., did not join, to Upham & Rolston, whereby they 
grianted the lessees ail the oil and gas in and under thèse lands de- 
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scribed as 70 acres, and described generally by référence to the abut- 
ting owners, for the period of two years upon usual ternis for the 
payment of one-eighth royalties and other conditions not necessary 
to set forth. This lease was assigned by the lessees to Sarber Bros. 
& Co., and on January 14, 1903, the lease and assignment were to- 
gether admitted to record. A valuable 200-barreI oil well resulted, 
and this one-sixteenth undivided interest became of value estimated 
at frorn $5,000 to $6,000. Défendant Bee insisted upon his being 
the owner of the interest under his tax deed, refused to surrender 
his claim ; hence this suit brought to set aside said tax deed as a 
cloud upon his title, and the appointment of a receiver herein, ta 
whom has been paid over the proceeds arising from the sale of oil 
due to this interest. 

Casting aside ail minor and technical objections, the grounds set 
forth and insisted upon as the basis for this relief may be reduced to 
three: First. Because of errors and variances apparent on the face 
of the tax record. Second. Because the whole property, including 
the one-sixteenth undivided interest in the "oil, gas, and other min- 
erai substances" sold, was, for the year in question — 1899 — assessed 
to Mrs. Kelley, and ail taxes due thereon w^ere paid by her. Third. 
Because the assessment of the one-sixteenth undivided interest in 
the "oil, gas, and other minerai substances" was wholly unauthor- 
ized by law, and therefore void, and, in conséquence, no sale could 
be made thereof, and no title thereto secured thereby. 

Taking tjp the first ground, it may be noted that the following ob- 
jections may be urged to the tax record: (a) The description giv- 
en in the assessment as "1-16 oil, &c., reserve," was wholly mislead- 
ing. Bames had not "reserved" any such interest in 72 acres, or, 
so far as shown, in any other tract. He had sold no land then in 
which to "reserve" anything. (b) The assessment of such interest 
in 72 acres was misleading. He never had owned such interest in 
a single tract of 72 acres, but had purchased said interest in two 
distinct and separate tracts of 69}^ acres and 2% acres, which had 
theretofore been, and were that year, assessed as separate tracts to 
Mrs. Kelley ; and he had made no request for, and had no knowl- 
edge of, any consolidation, (c) The assessment to him of a one- 
sixteenth interest was erroneous and misleading, for on the Ist day 
of April, 1899, the assessment date, he had no one-sixteenth interest 
in a 72-acre tract, nor in the 69^ and 2^^ acre tracts, which could 
be Consolidated into such. He had sold one-half of a sixteenth in- 
terest in the parcels in September, 1898, to Mallory Bros, by deed 
which had been duly recorded, and knowledge of, by statute, was 
expressly required to be taken by the assessment officers. It is in- 
sisted that Barnes had right to présume that officers would dis- 
charge their duty in this behalf, and that, if he was assessable at ail 
upon an undivided interest by the action of the assessment ofifîcers, 
he would be so assessed upon the true interest owned by him as 
disclosed by the record, and not upon a wholly diiïerent interest. 
(d) Both the delinquent and sale returns vary wholly from the as- 
sessment. Thèse returns show Barnes to be returned delinquent 



480 138 FBDBKAL REPORTEE. 

on 72 acres, qualified before his name by the letters "M. R." under 
title "Estate Held," and the sale return shows that said 72 acres 
with such "M. R." estate held therein by Barnes were sold, and pur- 
chased by Bee. The letters "M. R." are explained to mean "Min- 
erai Right." It is insisted that the whole minerai right in the 72 
acres was therefore returned delinquent and sold in the name of 
Barnes, who never had had more than a sixteenth undivided in- 
terest in such minerai, and in fact had at the time only an undivided 
thirty-second interest. (e) Both the surveyor's report and the 
deed varied from the assessment, the delinquent and the sale re- 
turns touching the description of the tracts, and the interest there- 
in sold. 

There would be no difficulty in this matter had this tax sale and 
conveyance been made prior to the year 1882, but on the 24th of 
March of that year (chapter 130, p. 387, Acts 1882) the Législature 
enacted what is now section 35 of chapter 31 of the Code of West 
Virginia of 1899, making sweeping changes in the law as then exist- 
ing. The purpose and object of this section is very clear. It mani- 
festly was designed, as Brannon, J., expresses it in Winning v. 
Eakin, 44 W. Va. 19, 28 S. E. 757, "to render thèse tax sales efficient 
to coUect delinquent taxes, and to cpnfer upon the purchaser a sub- 
stance, and not a shadow." Changing the former law as contained 
in chapter 117, p. 308, Acts 1873-73, which provided a tax deed 
should not be set aside except for irregularity apparent on the face 
of the proceedings, and of character such as "niaterially to préjudice 
the rights of the owner whose real estate is sold," it enacted such 
tax deed should not be set aside unless the "irregularity appear on 
the face of such proceedings of record in the office of the clerk of the 
county court, and be such as materially to préjudice and mislead 
the owner of the real estate so sold, as to what portion of his real 
estate was sold, and when and for what years it was sold, or the 
name of the purchaser thereof ; and not then, unless it be clearly 
proved to the court or jury trying the case, that but for such ir- 
regularity, the former owner of such real estate would hâve re- 
deemed the same." Not content with this, it proceeds at great 
length to exclude in détail the considération of almost every such 
material and prejudicial irregularity that could be conceived of that 
might possibly corne within the scope of the already very restricted 
exception. For example: 

"No Irregularity, error or mistake in the delinquent Ust, or the return there- 
of, or In the affidavlt thereto, or in the list of sales filed with the clerk of the 
j'ounty court, or In the affldavit thereto, or in the recordation of such list or 
affidavlt or as to the manner of laying ofC auy real estate so sold, or in the 
plat, description or report thereof, made by the surveyor, or other person," 
shall invalidate the sale and deed. Again: "But no sale or deed of any 
such real estate under the provisions of thia chapter shall be set aside, or In 
any maaner efCected by reason of the failure of any offlcer mentioned in this 
chapter to do or perform any act or duty herein required to be done or per- 
formed by hlm after such sale is made, or by the Illégal or defective perform- 
ance or attempt at the performance of any such act or duty after such sale, 
or by reason of the conveyance by the deed hereinbefore mentioned and pre- 
scribed, of a less quantity of real estate than that mentioned in the list of 
sales made out and returned as provided in the twelfth, thirteenth and four- 
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teenth sections of this chapter, if the real estate so conveyed by such deed, 
be in fact, the same which was sold as delinquent." 

The wisdom, not to say the honesty, of such legfislation, may well 
be doubted. When the people elect men to offices strenuously 
sought for by them, require them to take oaths properly to perform 
their duties, they may reasonably expect them to perform such du- 
ties honestly, legally, and accurately. If they do not by reason of 
either négligence or incompetency, they ought to be either made to 
suffer for the one or be removed for the other. This sweeping con- 
donation and practical legalization of their illégal négligent acts, 
their criminal carelessness in fact, cannot be justified by saying 
the State and county must be secured in their revenue, a considéra- 
ble part of which is collected for the very purpose of paying thèse 
officers' salaries; and this is especially so when the gross care- 
lessness and illégal actions tend to involve taxpayers living miles 
away, frequently in other counties and other states, in a penalty 
loss, often of thousands of dollars of property, because the state 
would otherwise lose, or be delayed in the collection of, a few paltry 
cents of its revenue. To say that thèse sworn officers can perform 
their duties erroneously, irregularly, negligently, corruptly, illegal- 
ly, and yet the citizen shall suffer ail the conséquences of this con- 
duct on the part of the state's agents to the extent of the loss of his 
property, sounds more like practical confiscation than taking prop- 
erty by "due process of law." The courts hâve to enforce such 
législation, but they are not restrained from expressing their con- 
demnation of it, and in equity may construe it strictly under the 
well-settled principle that equity abhors penalties. 

The Suprême Court of Appeals of West Virginia has gone a long 
way in upholding this statute in its broadest scope. They hâve 
held in State v. McEldowney, 47 S. E. 650, that the return of the 
delinquent list to a term other than the one required by law is 
cured by sale under this statute, and that thèse curative provisions 
apply to purchases by the state itself at tax sales ; expressly over- 
ruling as to both points their prior décision in McGhee v. Sampselle, 
47 W. Va. 352, 34 S. E. 815. Thus the state itself is to be permitted 
to enforce this penalty against the priva te citizen arising from the 
misconduct of its own agents or officers. 

Again, in Hornage v. Imboden, 49 S. E. 1036, decided in Feb- 
ruary last, they hold failure to make out and swear to a Hst of land 
delinquent by the Ist of June, as required by section 18 of chapter 
30 of the Code of 1899, failure to post a list of delinquent lands as 
required by section 18 of the same chapter, failure to présent the 
delinquent list to the term of court required by section 31, the un- 
warranted action of the court upon thèse lists at a spécial term with- 
out notice published in the call for the spécial session of their pur- 
pose to do so, the fact that an affidavit to a list of sale contains 
no venue and does not show of what county the notary is a notary, 
are defects, violations of plain légal requireraents in fact, held to 
be cured by this statute. Apparently there is one légal requirement 
governing thèse sales that has not been swept away by this amend- 
138 F.— 31 
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ed section 25 and the Suprême Court of Appeals of the state in con- 
struing and enlarging its provisions. In Mosser v. Moore, 49 S. E. 
537, decided in December last, it is held: 

"A llst of lands delinquent for taxes and a list of lands sold for taxes, 
glving no spécification or description whatever of a tract or lot of land sold 
for taxes — utterly blank therein — are void, and render a tax sale of such tract 
and deed under it void ; and such defect is not cured by section 25, c. 31, Code 

1899." 

Brannon, J., in this case décides that a deiinquent list is actually 
required ; that, if there is no délinquant list, the presumption arises 
that taxes bave ail been paid, and no lands are délinquant, and there- 
fore none could be sold. Then he goes a step farther, and holds 
that in making thèse deiinquent lists the offîcer ought not to simply 
return the name of the party and the amount of the taxes, thus: 
"Eliza E. McMillen, $18.14," but ought to give some description — 
some number of acres — (possibly àny number would do), just some 
little something that might identify! And he thinks the same 
thing ought to be true about the sale list, notwithstanding the cur- 
ative features of section 25. However, Dent, J., could not, it seems, 
go so far. It meant too much future labor for the state and county 
officiais, perhaps, so he filed a dissenting opinion, valuable because 
it collâtes and cites the numerous cases decided by that court touch- 
ing tax sales, in which he holds such deiinquent and sale lists as 
Brannon, J., objects to, are ail "cured" after sale and deed by the 
omnipotent section 25 ! It would require entirely too much time 
and space to consider the more than 30 other cases decided by the 
state court touching irregularities in thèse tax sales. Dent, J., in 
his dissenting opinion just referred to, points out a number that 
hâve been superseded by the change of the statute; pthers are in 
irreconcilable conflict with each other; while others hâve been ex- 
pressly overruled. It is sufficient for me to say with the utmost 
respect and déférence that I hâve no sympathy for the purposes and 
objects designed to be accomplished by this section 25, and I am 
constrained to think that the Suprême Court of the state has gone 
much too far in construing liberally, if not enlarging, its scope, in- 
stead of construing strictly its provisions as being contrary to com- 
mon right and honesty. I fuUy appreciate the obligation upon 
fédéral judges to foUow in a spirit of comity the courts of the state 
touching its statutes, and I wiU certainl}'- discharge this obligation 
So far as possible; yet in view of the conflict and confusion existing 
in the state court's décisions, in this case, if it stood alone upon that 
point, I do not believe I would hesitate to set aside as void the sale 
and deed, notwithstanding section 25, because of the irregularities 
on the face of the proceedings materially prejudicing the owner 
Barnes "as to what portion of his real estâte was sold," because an 
estate of "M. R.," which he never had, and which is undefined in 
the law, and would be unintelligible without explanation, was sold 
and coriveyed to an extent of at least double the amount of interest 
he had in the two tracts at the time of the assessment, the deiin- 
quent and the sale return. If, as counsel for défendant contend, 
when Barnes took his conveyance he held thence adversely to the 
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world, then it would likewise be true that when Mallory Bros, took 
their conveyance from Barnes they likewise held adversely to ail, 
and they had to be assessed with their interest as adverse. The 
officers could not ignore the one conveyance and take cognizance 
of the other. They could not, in my judgment, no matter how 
much aided by section 25, "make fish of one and fowl of the other." 
The solution of the other two questions involved, however, makes it 
unnecessary for me to assume this responsibility. 

The second objection to the validity of this deed is because the 
whole property, including the sixteenth undivided interest held at 
the time by Barnes and Mallory Bros., was for the year in question 
— 1899 — assessed to Mrs. Kelley, and ail taxes due thereon were 
paid by her. It is too well settled in this state to longer admit of 
doubt that the state is entitled to but one payment of taxes on lands 
held under one and the same title. A payment by one heir of the 
whole amount inures to the benefit of his coheirs; so, too, payment 
by the vendor inures to the benefit of his vendee, and a payment by 
one co-tenant or by one joint owner of the whole inures to the 
benefit of the other co-tenant or joint owners. Whitham v. Sayres, 
9 W. Va. 671 ; Simpson v. Edmiston, 23 W. Va. 675 ; Bradlev v. 
Ewart, 18 W. Va. 598; Gerke Brewing Co. v. St. Clair, 46 W. Va. 
93, 33 S. E. 122. See, especially, the case of State v. Low, 46 W. Va. 
451, 33 S. E. 271, an oil case very much in point. It is therefore a 
simple question of ascertaining whether ail interests in thèse two 
tracts were assessed to and taxes paid by Mrs. Kelley for this year 
1889. In the statement of the facts of the case I hâve pointed out 
the true situation. In 1898 — the year previous — by the carelessness 
and mistake of the officer making out the assessment book, the 
total valuation of the 69^ acres assessed to Mrs. Kelley at $6.50 
per acre was set down as $425, when it was in fact $451.75. The 
levies, however, were properly made and extended, based upon the 
true total valuation, and not upon that set down in the book. The 
same careless mistake was made in regard to the 23^-acre tract, in- 
compréhensible as it may seem, where the total valuation was set 
down at $15, when in fact it was $16.25, and hère, too, the levies 
at the proper rates were extended upon the true, and not the given, 
total valuation. It would be useless to try to détermine how this 
mistake could be made in two items one after the other, yet a 
minute's calculation will show that it was done. In 1899 precisely 
the same mistakes were made as to the total valuations of the tracts, 
doubtless arising from the fact that the officiai copied mechanically 
the book of the year before, the matter to that point being un- 
changeable from }^ear to year substantially so long as the ownership 
remained the same, until a new reassessment was made. This year, 
however, unlike the preceding one, he forgot entirely to extend the 
levies upon the true valuations, but did so upon the erroneous one 
which he had carried over and set down from the book of the pre- 
ceding year. This is the exact situation, and by the error of their 
officer and agent the state, county, and district lost, ail told, the 
sum of 55 cents of their taxes. Shall this error of the officer be 
made the excuse for the assessment to Barnes independently, upon 
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his undivided interest, of 78 cents taxes, for the nonpayment of 
which he is to lose property for which he paid $2,000, and which 
hasdevelopedavalueof $5,000 or $6,000? I think not. I hâve not 
the sUghtest doubt that the true intention was to assess the full 
taxes upon the full valuation to Mrs. Kelley, and that if the state, 
county, and district lost the 55 cents it was solely through the fault 
and error of its agent and officer, to whom it should look alone for 
indemnity, notwithstanding the "curative" powers of said section 
25. Thèse taxes assessed were paid by Mrs. Kelley. There is no 
dispute about that. Therefore it is clear that such payment oper- 
ated as payment on behalf of herself, Barnes, and Mallory Bros., 
who together owned at the time ail the fee-simple title in the two 
tracts, including surface, "oil, gas, and other minerai substances." 
It follows, therefore that the separate assessment to Barnes was 
wholly unwarranted and erroneous; that the delinquent return 
and sale made to Bee were likewise unwarranted and illégal; and 
the tax deed based thereon was absolutely void, and must be set 
aside as such. 

This settles the case, but, if I am to follow the rule laid down for 
the State courts, and décide ail the points fairly arising upon the 
record, a brief considération may properly be given to the third 
objection' — ^that the separate assessment of the undivided interest 
in "oil, gas, and other minerai substances" was wholly unauthorized 
by law, and therefore void. No valid sale can be made for non- 
payment of delinquent taxes where there has been no légal assess- 
ment of such taxes. Cunningham v. Brown, 39 W. Va. 588, 20 S. 
E. 615. Section 25 of chapter 29 of the Code of West Virginia of 
1899 provides: 

"Wbere a tract or lot of land becomes the property of différent owners, In 
several parcels, or one person becomes the owner of the surface and another 
of the minerais under the same, or of the timber alone on said land, the as- 
sessor shall divide the value at which the whole had before been assessed, 
among the différent owners, having regard to the value of eaeh interest, com- 
pared with that of the whole and enter the same in the land book." 

It is clear from an examination of the tax laws of Virginia ana 
of this State from the Revised Code of 1819 (Va.) down to the 
présent day that the System of taxation for farm and other lands, 
except town lots, has been based upon the "tract"; as a whole as a 
particular identity. The "tract," the "parcel," the "homestead," 
the "farm," are words the most common known to the law in thèse 
States, and they ail convey the same meaning involving a bound- 
ary of land identified and distinct as such. AU thèse tax laws hâve 
required the separate and distinct tracts to be assessed. Section 8 
of chapter 183, Rev. Code (Va.) 1819, directs that: 

"The commissloners shall enter each tract of land separately in their said 
books ; and according to the best information which they can ohtain, shall 
particularly describe the same in the manner following : In fh^ first column 
they shall enter the name of the person, who, by hlmself, or his tenant, haa 
the freehold in possession; In the second, the place of his résidence; in the 
third, his estate, that is, whether for life, or in f ee ; in the fourth, the number 
of acres of land; in the fifth, the description of the land as to the water 
courses, mountains, or other noterions places, on which or near to which It 
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lies, other lands whîch It adjoins, and the number of the tract, If any ; in tbe 
sixth, Its distance and gênerai bearing from the court bouse of the county." 

Thèse recuisîtes for the identification of the "tract" of land as 
such hâve been continued from that day to this in our assessment 
laws, and are substantially found in section 37, c. 29, of the Code 
of 1899, and also in section 49 of chapter 35, p. 303, of the Acts of 
1905. In ail it is to be observed that the "tract" was to be assessed 
in the "name of the person who, by himself or his tenant, has the 
freehold in possession." The man in possession would hâve the 
use, the rents, issues, and profits, hence should pay the taxes, was 
and has been the reasonable theory. Section 25 of chapter 29, so 
far as it provides for separate assessment of surface and minerai 
held by différent ownership, was a departure, first enacted Febru- 
ary 29, 1860, and was incorporated into and made a part of section 
22, c. 35, Code Va. 1860, from which it has corne down to us with 
slight amendment regarding timber held separately. As I hâve 
said, the theory of our tax laws has ail thèse years been to assess 
lands by "tract" identities to the person having the freehold in pos- 
session. I do not think there can be any doubt of the fact that 
this new section contemplated division of assessment of a tract only 
where there had been complète severance of the surface and min- 
erais in ownership. This is made very plain by the words of the 
original act: 

"In ail cases in which the surface of land is held by one person, and the 
minerais under the surface are held by another, the commissioner or commls- 
sioners of the revenue in counties In which any such minerai and surface 
titles exist, are hereby authorized and regulred to détermine the relative value 
of eaeh," etc. 

This makes clear that the severance was to be complète, and the 
holding to be by separate titles. It seems to me clear that no such 
severance could possibly be considered as having been made where 
there has been conveyed, as in this case, only a fractional undi- 
vided interest in the minerais. It being an undivided interest, the 
idea of severance is, on the contrary, refuted. It is an interest with 
the owner in and to every drop of oil, every inch of gas, and every 
atom of minerai substance. Therefore section 25 of chapter 29 
does not apply. On the contrary, the gênerai rule does apply that 
the person was to be taxed who had the freehold in possession ; 
in this case Mrs. ICelley. It is therefore, without need of further 
discussion, sufficient to say that the undivided sixteenth interest 
could not be assessed to Barnes, that there was no warrant in law 
for such assessment ; therefore for this reason the sale and deed 
made to Bee were absolutely null and void. 

In conclusion I hâve some trouble in my mind in determining 
what direction should be made herein as to the payraent of costs. 
The plaintifï, Barnes, has tendered and deposited with the clerk of 
this court $15 on account of the taxes paid and expenses on the part 
of défendant Bee in obtaining the tax deed. The Suprême Court of 
Appeals of West Virginia has determined that, where a tax deed is 
vacated for irregularities in the proceedings, the owner, as a con- 
dition précèdent, must pay thèse taxes, interest, and expenses as 
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requiréd by chapter 31, § 25, of Code 1899. Mosser v. Moore (W. 
Va.) 4b S.' Ë. 537. On the other hand, it has held, where such deed 
is iet aside as absolutely void under a sale unauthorized by law, 
the ôwner will not be requiréd to repay the tax purchaser his out- 
lay. Stâte V, McEldowney (W. Va.) 47 S. E. 650. The latter con- 
dition is the case hère, sb that the clerk is directed to return to 
plaintiff, Barnes, the $15 deposit made by him. As to the costs of 
this suit itself, I very well understand the gênerai rule that the pre- 
vailing party will recover, but my judgment has been for some 
time that in cases of this kind an exception ought to be made. In 
fact, I believe that possibly as strong an excuse or reason as could 
be urged for the enactment of the curative statute referred so fre- 
quently to herein was the fact that, owing to the persistent and al- 
most universal neglect and violation of law of the officers charged 
with making tax records it became generally current that no sale 
would stand, and the purchaser would be sued, and hâve his deed 
set aside, and heavy costs to pay, whereby citizens were deterred 
from buying. The true remedy for this, in my judgment, would 
hâve been by statute to hâve requiréd such officers to be made par- 
ties to the suit, and, in case the sale had to be set aside because of 
irregularity or violation of the law, assess both costs and damages 
against the one or ones responsible for the error or illégal acts. 
When a man buys in a tract of land offered him by the state at 
a tax sale, he has a right to présume that the state, in representing 
it to be properly assessed, returned delinquent, and subject to sale, 
is, through its agents, representing the truth ; and, having bought, 
he has a right to stand by his sale until the courts say thèse rep- 
résentations were false. To amerce him in costs for the illégal 
acts and false représentations of the state's agents does not seem 
to me to be right. On the other hand, the plaintifif owner may well 
bè reminded to be diligent in looking after his taxes by letting him 
knbw that if he does not, and suit has to be brought by him, his 
rights W^ill be preserved to him therein, but he must look only to 
the officers whose fault has caused him the trouble to indemnify him 
his costs, expenses, and damages. In this case the costs hâve been 
increased to the extent of $108 by the wholly unnecessary référ- 
ence of the case to a spécial commissioner to ascertain facts that 
were fully disclosed by the exhibits filed with bill, and this sum, by 
consent of parties, has been paid out of money in the receiver's 
hands under order which reserves décision as to the party who 
should ultimately be requiréd to pay. As I hâve said, this référ- 
ence was unnecessary and unwarranted. It does not appear upon 
whose motion it was made,. and I think, in the absence of such ap- 
pearing, I nlust présume that it was mâde on motion of the plaintiiï, 
whose duty it always is in prôsecuting suit to see that no unneces- 
sary or vexations costs are incurred by him tobe ultimately taxed 
iii 'most cases where he prevails against his adversary. Therefore, 
if I had determined to award costs in this case against défendant, 
this item would' hâve been directed to be omitted from the tax- 
ation thereof. Under ail thèse circumstances let decree be entered 
setting aside the tax sale and deed as absolutely void ; directing the 
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$15 deposit made by plaintiff with the clerk to be returned to him ; 
further ascertaining the sum now in the hands of Receiver Dellicker 
arising from the sale of oil due this interest, and directing such sum, 
less the receiver's actual expansés incurred and a 5 per cent, com- 
mission for his services, to be paid over to plaintiff, or his attorney, 
providing that duplicata receipts be taken by the receiver for such 
payment, one of which shall be filed in the papers of the cause and 
the other retained by him ; further directing said receiver to turn 
over said oil interest to said plaintiff free and acquit from any fur- 
ther control of his as to the same or over the proceeds arising there- 
from, and setting forth that said receiver, by paying said fund and 
turning over said property, will acquit himself and sureties from 
ail liability by reason of his receiver's bond; and finally directing 
this cause to be stricken from the docket of this court as ended, 
without costs aw^arded to either parties. 



Ex parte CALDWEIil/, 
(Circuit Court, N. D. West Virginia. June 13, 1905.) 

1. Habeas Corpus— FEDERAL Constitution— Construction. 

Const. U. S. art. 1, § 9, providing that tlie privilège of the writ of 
habeas corpus shall not be suspended unless when, in cases of rébellion 
or invasion, the public safety may require It, is not a grant of power 
to the fédéral courts, but a prohibition against its suspension by Con- 
gress or the executive. 

2. Same— ExTENT of Powee. 

Under Kev. St. U. S. §§ 716, 751, 752, 753 [U. S. Comp. St. 1901, pp. 
580, 592], authorizing fédéral courts to issue the writ of habeas corpus, 
the power of .such courts to issue such writs is co-extensive with the 
common-law power, provided only that the writ shall not be issued for 
the deliverance of a prisoner in jail, except in cases specifled. 

[Ed. Note. — For cases in point, see vol. 25, Cent. Dig. Habeas Corpus, §§ 
S8-45. 

Jurisdiction of fédéral courts in habeas corpus cases, see note to In re 
Huse, 25 C. 0. A. 4.] 

3. Same— ScoPE of Wbit. 

A writ of habeas corpus may be Issued eut of the fédéral courts to 
inquire into the cause of a cominitment under a civil as well as a crlm- 
inal process. 

[Ed. Note. — For cases in point, see vol. 25, Cent. Dig. Habeas Corpus, § 
38.] 

4. Same— State Législature— Departments of Government — Conduct of 

Executive— Législative Committbe— Examination. 

Const. W. Va. art. 5, provides that the législative, executive, and judi- 
cial departments shall be separate and distinct, se that neither sliall 
exorcise the power properly belonging to either of the others, nor shall 
any person exercise the powers of more than one of them at the same 
time. Article 4, § 9, provides for the impeachment of state offlcers by 
tlie House of Delegates and trial by the Senate; that judgment in case 
of impeachment shall not extend further than the removal from office 
and disqualification to hold any office of honor, trust, or profit under the 
State ; and that the Senate may sit during the recess of the Législature 
for trial of impeachments. Beld, that the House of Delegates had no 
power to appoint a committee to sit during vacation to investigate al- 
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leged misconduct of thé Governor, In pursuance of a spécial message 
Bubmitted by lilm solely for tlie purpose of vindlcating the Governor, 
whose term would expire before he could be trled or Impeached. 

5. SAME— WlTNESSES. 

The House of Delegates of West Virginia havlng no power to appoint 
a leélslatlve commtttee to Investigate during vacation ttie alleged mis- 
conduct of the Governor,' for whlch he could net be impeached because 
of the approaching expiration of hls term of office, such commlttee had 
no power to Incarcerate a wltness for refusing to obey Its subpœna. 

Reese Blizzard and Chas. T. Caldwell, for petitioner. 
Chilton, MacCorkle & Chilton, for respondent. 

DAYTON, District Judge. Article 1, § 9, of the Constitution of 
the United States provides that "the privilège of the writ of habeas 
corpus shall not be susp'ended, unless when in cases of rébellion 
or invasion the public safety may requiré it." This provision is 
not a grant of power to the fédéral courts, but a prohibition against 
its suspension by Congress or the executive. The right existing 
in fédéral courts to issue the vi^rit is purely a statutory one con- 
ferred by sections 716, 751, 753, and 753 of the Revised Statutes 
[U. S. Comp. St. 1901, pp. 580, 592]. 

Section 751: "The Suprême Court and the Circuit and District Courts shall 
hâve power to issue writs of habeas corpus." 

Section 752: "The several justices and judges of the sald courts wlthin 
their respective jurlsdictions, shall hâve power to grant writs of habeas cor- 
pus for the purpose of an luquiry Into the cause of restraint of liberty." 

Section 753 : "The writ of habeas corpus shall in no case extend to a pris- 
oner in jail, unless where he is in custody under or by color of the authority 
of the United States, or is committed for trial before some court thereof, or 
Is in custody for an act done or omltted In" pursuance of a law of the United 
States, or of an order, process, or decree of a court or judge thereof, or is in 
custody in violation of the Constitution or of a law or treaty of the United 
States," etc. 

It will thus be seen that the power of fédéral courts to issue this 
writ is coextensive with the common-law power, provided only that 
it be not used for deliverance of a prisoner in jail, except in the 
cases specified. This fédéral jurisdiction, when assumed, is para- 
mount. Thèse sections of the Revised Statutes authorizing the 
issuance of the writ are the suprême law of the land, and a judg- 
ment of acquittai thereunder by the fédéral courts will protect the 
relator from molestation or prosecution elsewhere. Kelly v. State 
of Georgia (D. C.) 68 Fed._653. 

The writ may issue to inquire into the cause of commitment 
under a civil process as well as a criminal one. Ex parte Randolph, 
Fed. Cas. No. 11,558. 

Chief Justice Waite, in Ex parte Tom Tong, 108 U. S. 566, 2 Sup, 
Ct. 871, 27L. Ed.826, says: 

"The writ of habeas corpus Is the remedy which the law gives for the 
enforcement of the civil right of personal liberty. Resort to It sometlmes 
becomes necessary because of what is done to enforce laws for punlshment 
of erime; but the judicial proceeding under it is not to Inquire into the crim- 
inal act which is complàlned of, but into the right of liberty notwithstanding 
the act Proceedings to enforce civil rights are civil proceedings, and proceed- 
ings for the punlshment of crimes are criminal proceedings." 
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The exercise of this power by fédéral courts to release citizens 
from unlawful restraint imposed by inferior fédéral tribunals or 
authority is accompanied with no embarrassment or difficulty. It 
seems to us such exercise is not only a right, but a duty, always 
bearing in mind that the writ shall in no case be allowed to become 
a substitute for a writ of error or appeal. Its plain and simple scope 
in such cases is to restore to his liberty a person held under void 
authority. Mr. Black, in his exhaustive note to In re Huse, 79 Fed. 
305, 25 C. C. A. 1, has well said : 

"A writ of habeas corpus cannot be used as a substitute for an appeal 
or a writ of error. It cannot be made tbe means of procuring in a higlier 
court a review of tlie judgment of a lower court in respect to alleged errors, 
eitlier of law or fact, or mère irregularities, occurring in the course of a crim- 
inal trial. Since it Is in the nature of a collatéral attaek upon the judg- 
ment, the Inquiry is limlted to the question whether the trial court has acted 
witbout jurisdiction, or has exceeded its jurisdiction, so as to render the 
sentence void" — citing numerous authorities. 

The exercise of this power in behalf of fédéral officers prosecuted 
illegally by state courts has also become a well-determined one, 
having been exercised to the fullest limit in the famous case of In 
re Neagle, 39 Fed. 833, 5 L. R. A. 78, and Id., 135 U. S. 1, 10 Sup. 
Ct. 658, 34 L. Ed. 55, where a United States marshal being tried 
by a state court for homicide, conimitted in défense of the life and 
person of a justice of the Suprême Court, was released. 

The power of fédéral courts to release by habeas corpus a person 
held in state custody contrary to fédéral Constitution or laws is 
unquestioned, but the exercise of this power is accompanied with 
very great embarrassment, and should be so exercised with sound 
discrétion and great caution. In re Huse, 79 Fed. 305, 25 C. C. A. 
1; In re Jordon (D. C.) 49 Fed. 238; Ex parte Royall, 117 U. S. 
241, 6 Sup. Ct. 734, 29 L. Ed. 868 ; Ex parte Fonda, 117 U. S. 516, 
6 Sup. Ct. 848, 29 L. Ed. 994; Cook v. Hart, 146 U. S. 183, 13 Sup. 
Ct. 40, 36 h. Éd. 934. In this latter case Mr. Justice Brown says : 

"Where a person is in custody under proeess from a state court of original 
jurisdiction for an alleged offense against the laws of that state, and it is 
claimed that he is restralned of his liberty in violation of the Constitution 
of the United States, the Circuit Court of the United States has a discrétion 
whether it will discharge him in advance of his trial in the court in whicb 
he is Indicted, although this discrétion will be subordinated to any spécial 
circumstances requiring immédiate action. While the fédéral courts bave 
the power and may discharge the accused in advance of his trial, if he is 
restralned of his liberty In violation of the fédéral Constitution or laws, they 
are not bound to exercise such power, even after a state court has finally 
acted upon the case, but may, in their discrétion, require the accused to sue 
out his writ of error from the bighest court of the state, or even from tbe 
Suprême Court of the United States." 

See, also, New York v. Eno, 155 U. S. 89, 15 Sup. Ct. 30, 39 L. Ed. 
80 : In re Chapman, 156 U. S. 211, 15 Sup. Ct. 331, 39 L. Ed. 401 ; 
Whitten V. Tomlinson, 160 U. S, 231, 16 Sup. Ct. 297, 40 L. Ed. 406. 

The reasons why fédéral courts should exercise this power with 
caution and only in extraordinary cases, where it affects the con- 
trol of the state courts, are clear and cogent. They spring from the 
peculiar relations existing between the two authorities, from the 
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niutuàl icpmity and forbearance whîch ought to exist between tbem, 
and to 'àvbid ail strife and conflict that may arise on accoUnt of their 
concurFènt jurîsdiction, having thé same purpose and duty to per- 
form— that to administer justice "agreeable to the usage and princi- 
ples of làw." 

Under thèse principles and limitations, we corne therefore atonce 
in this case to the first important question — whether thé facts are 
of such character as to warrant, in its sound discrétion, the inter- 
vention of this court. Briefly stated, hère is a citizen of the United 
States, résident within the jurisdiction of this court, who says that 
he is déprived of his liberty, not by "due process of law," not by any 
court of compétent jurisdiction, state or fédéral, but by a pretended 
writ of attachment and arrest issued by another citizen claiming 
to be chairman of a committee, constituted by a single house of the 
législative branch of the state, sitting without power or authority, 
after the power of such house itself by reason of its adjournment, 
under the Constitution of the state, had ceased or was in abeyance, 
seeking to investigate, and to require him to testify touching, mat- 
ters that the Législature could not itself, or through any committee 
constituted by it, inquire into, but which matters were peculiarly 
within the province of the judicial power of the state under its well- 
ordered criminal laws to examine and décide upon. If thèse things 
be true, is it not such an extraordinary condition of afïairs as would 
warrant the intervention of the fîrst court, state or fédéral, applied 
to? Need there be any hésitation about acting because of forbear- 
ance due the state courts, when their action is not only not involved, 
but their authority is actually usurped by another and distinct de- 
partment of government, contrary to the express inhibition of the 
state Constitution, under which both of them must act? Is not the 
"free doom" of every citizen under the law as dear and as precious 
to the American to-day as it was to the Saxon of old? Is his enjoy- 
ment of it to be jeopardized for a day by the unwarranted and vexa- 
tions action of private citizens acting under a whoUy unwarranted 
and usurped power, not of a judicial, but of a législative, body? We 
think there can be but one answer. If thèse allégations be true, it 
is not only the exercise of a sound discrétion, but an imperative 
duty, for this court, thus appealed to, to intervene for both the pro- 
tection of the citizen's right, and the maintenance of the power and 
jurisdiction of the judiciary, fédéral and state, to enforce, as consti- 
tutionally required of it, without interruption, the laws which it is 
the sole power of the législative branch of government to enact. 

Therefore the matter résolves itself finally into an examination of 
whether thèse allégations are true or not. In re Jordon (D. C.) 49 
Fed. 238, speaking of the duty of fédéral courts touching their exer- 
cise of the power to issue thèse writs in behalf of persons held under 
state authority, an investigation of the questions raised, where prac- 
ticable, is not only authorized, but urged, before issuing the writ. 
We hâve before us the pétition and the return of the arresting 
officer. Besides thèse this court, like any other court within the 
jurisdiction of this state, has right to take judicial notice of the 
journal of the House of Delegates of the state, so far as pertinent. 



EX PARTE CAt.DWELIi. 491 

From thèse it appears clearly: On February 24, 1905. withili three 
hours of midnight, when the regular session of the Législature, by 
constitutional limitations, was to expire, Albert B. White, then 
Governor of the state, but whose term of office by like constitu- 
tional limitation was to expire nine days thereafter, sent to the 
House of Delegates this message: 

"To the Honorable the Speaker and Members of the House of Delegates: 
A few days ago certain charges were mtide agalnst me by a member of the 
State Senate, and printed broadcast In the newspapers. Thèse charges were 
that (1) I had an agreement, uuderstanding or eontract whereby the fées or 
émoluments or both, received by the Secretary of State, whom I appointed, 
were divided with me, or applied, appropriated or paid in some manner to my 
use and benefit, directiy or indlrectly, and (2) that I was concerned in an Jm- 
proper manner in the proposed réduction of the license tax on charters of 
'non-resident' domestic corporations. In the State Senate a committee was 
raised to investigate thèse charges. I and others appeared before the com- 
mittee and made statements. It Is understood that the committee will take no 
further testimony. I feel that the grave charges made against me hâve not 
been duly investigated, especially as there are rumors in circulation that 
there is évidence of the truthfulness of thèse charges, or of one of them, whlch 
évidence was not presented but withheld under some sort of alleged agree- 
ment or understandlng ; and this bas been stated In some newspapers. The 
House of Delegates bas the sole power of Impeachment under our Constitu- 
tion. If I am guilty of thèse charges, or either of them, I ought to be found 
gullty and punished, either by impeachment, or on indictmeut and trial in 
court. If I am innocent, as I déclare I am, I hâve the right to bave that fact 
declared after a full, free and thorough investigation, and my good name and 
that of my family vindleated. Besides, I submit that the honor of the state, 
whose chief oflBcer I am, demands that thèse charges be promptly and thor- 
oughly Inquired into, and their truthfulness established. 

"I therefore earnestly request that your honorable body will ralse a com- 
mittee to investigate thèse charges, and also whether I hâve been or am to be, 
in any way whatsoever, the récipient, directiy or indlrectly, of any of the 
fées or émoluments of the Secretary of State or of any other officer or person 
appointed by me ; and that such committee be empowered to sit after the ad- 
journment of the Législature, be glven full power to compel the attendance of 
witnesses, and to send for persons and papers and be instructed to make full 
and thorough Investigation, and when It has completed the same and made Its 
report to file a transcrlpt of the évidence taken before it and Its report with 
the Governor, to be by hlm laid before the next session of the Législature, 
spécial or regular ; and that In the meantlme their flndings be made public. 
"ReapectfuUy, Albert B. White. 

"Executive Chamber, Charleston, W. Va., February 24th, 1905." 

One hour later Mr. Seaman, a member, submitted to the House 
the following: 

"Whereas, His Bxcellency, Governor Albert B. White, in a written communi- 
cation of this date, has requested the House of Delegates to make an Investi- 
gation of certain charges made against him, as set out In his said communica- 
tion, therefore, 

"Resolved, That the Speaker of this House be and he is hereby Instructed 
to appoint a committee of three members of the House as such committee of 
investigation. Such committee will meet as soon as practicable and sélect 
one of its members chairman, and has leave to sit after the adjournment of 
the présent session, and is hereby instructed to investigate fully and thor- 
oughly the charges and matters as follows : 

"First, Whether Governor Albert B. White had or has any agreement, un- 
derstandlng or eontract with any one whereby the fées and émoluments of 
the offlce of Secretary of State were to be dlvided or shared with him in any 
way, manner or form, either directiy to hlmself, or indlrectly through any 
other person, flrm or corporation ; and whether Governor Albert B. White dld 
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ever In fact lu any way, manner or form reeeive any of the fées or émoluments 
ofthS; qfflee of Secretary of State. 

"Second, Whether Governor Albert B, Whlte was concerned In any improper 
maniier in theproposed réduction of'ttie llcense tax on the charters of 'non- 
resldent' domestlc corporations. 

"Said committee Is hereby empowered to compel the attendance of witnesses 
and to send for persons and papers, to appoint a sergeant-at-arms, necessary 
stenographers and clerks, and to employ such counsel as may be necessary to 
conduct said Investlgntion. Members of the committee shall reeeive the same 
compensation and mileage as are pald to members of the Législature. Such 
compensation and mileage and other expenses of the committee shall be pald 
by the Auditor out of the appropriation for contingent expenses of the House 
of Deiegates on the certiflcate of the chairman of the committee." 

— ^^Which was immediately adopted, and the Speaker appointed Mr. 
Seaman, Mr. Maxwell (of Harrison), and Mr. Preston such com- 
mittee. This committee, it seems} organized, electing Mr. Seaman 
as chairman, and proceeded with the investigation. Among others, 
the relator was summoned as witness for a specified date, failed to 
attend, was again summoned for another day, and failed and ref used 
to attend, whereupon an order of attachment and arrest was issued 
against him, signed by Seaman as chairman of this committee, di- 
rected to Sherilif Carfer, of Wood county, who duly took him 
into custody, from which he is seeking hereby to be discharged. 

Article 5 of the Constitution of West Virginia in a single section 
provides : 

"The législative, executive and judlclal departments shall be separate and 
distinct, so that nelther shall exercise the power properly belonglng to either 
of the others ; nor shall any person exercise the powers of more than one of 
them at the same tlme, except that justices of the peace shall be eligible to 
the Législature." 

The 50 sections of article 6, among other things, provide that the 
législative power shall be vested in the Senate and House of Dele- 
gates ; fixes the number of each of thèse bodies, the term of office, 
and the qualifications required of members ; that the Législature shall 
meet at the seat of government "biennially and not oftener," unless 
convened by the Governor in spécial session under limitations set 
forth; that no session shall continue longer than 45 days without 
concurrence of two-thirds of the members elected to each house, 
and neither house, during a session, shall adjourn for more than 
three days without consent of the other; that a majority of the 
members elected to each house shall constitute a quorum; that at- 
tendance may be compelled; that each shall judge of the élection 
returns and qualifications of its members, elect its presiding of- 
ficers, appoint its officers, and remove them at pleasure, punish its 
own members for disorderly conduct, and by two-thirds vote expel 
once such member. Then in section 26 it provides : 

"Bach house shall hâve povrer to provide for Its own safety, and the undls- 
turbed transaction of its business, and may punish, by imprisonment, any per- 
son not a member, for dlsrespectful behavlor in its présence ; for obstructing 
any of its proceedings, or any of Its officers in the discharge of his dutles, or 
for any assault, threat or abuse of a member, for words spoken in debate. 
But such imprisonment shall not extend beyond the termination of the session, 
and shall not prevent the punishment of any offense by the ordinary course 
of law." 
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By section 45 of this article it is also further provided: 

"It shall be the duty of the Législature, at Its first session after the adop- 
tion of this Constitution, to provide, by law, for the punishment by imprison- 
ment In the penitentiary, of any person who shall bribe, or attempt to bribe, 
any executive or judicial ofQcer of this state, or any member of the Législa- 
ture in order to influence him, in the performance of any of bis officiai or 
public duties ; and also to provide by law for the punishment by Imprisonment 
In the penitentiary of any of said offlcers, or any member of the Législature, 
who shall demand, or receive, from any corporation, company or person, anj 
money, testimonial or other valuable thing, for the performance of hls officia! 
or public duties, or for refuslng or faillng to perform the same, or for any 
vote or influence a member of the Législature may give or withhold as such 
member." 

Carrying out this Constitutional requirement, an act of the Lég- 
islature of the State was approved April 1, 1873 (embodied in the 
Code of 1899 as section 5a, c. 147), whereby it was made a felony 
for any one to bribe by directly or indirectly giving to or bestowing 
upon any executive or judicial ofificer, or any member of the Lég- 
islature, money, testimonial, or thing of value in order to influence 
him in the performance of any of his officiai or public duties, and 
also making it a felony for any executive or judicial ofïicer to receive 
any money, testimonial, or thing of value for such purpose, and fur- 
ther disqualifying any one convicted of either offense from ever 
holding any office of honor or trust in the state. The law prior to 
that time had been embodied in sections 4 and 5 of chapter 147 of 
the Code of 1899 (re-enacted from sections 4 and 5 of chapter 194 
of the Code of Virginia, 1860), which made thèse offenses misde- 
meanors of grave character. 

Section 9 of article 4 of the Constitution provides : 

"Any offlcer of the state may be impeached for mal-admlnistratlon, corrup- 
tion, ineompetency, gross Immorality, neglect of duty, or any high crime or 
mlsdemeanor. The House of Delegates shall hâve the sole power of impeach- 
ment. The Senate shall hâve the sole power to try Impeachments, and no per- 
son shall be convicted without the concurrence of two-thirds of the members 
elected thereto. When sitting as a court of impeachment, the président of 
the Suprême Court of Appeals, or, if for any cause it be improper for him to 
act, then any other judge of that court, to be designated by it, shall préside ; 
and the senators shall be on oath or affirmation, to do justice according to 
law and évidence. Judgment in cases of Impeachment shall not extend further 
than to remove from office, and disqualification to hold any ofllce of honor, 
trust or profit under the state ; but the party convicted shall be liable to in- 
dictment, trial, judgment and punishment according to law. The Senate may 
sit during the recess of the Législature, for the trial of impeachment." 

Section 7, c. 12, Code 1899, provides : 

"When the Senate or House of Delegates, or a commlttee of either house, 
authorized to examine witnesses, or to send for persons and papers, shall or- 
der the attendance of any witness, or the production of any paper as évidence. 
a summons shall be issued accordingly, slgned by the presiding oflîcer or clerk 
of such house, or the chalrman of said committee, dlrected to the sheriff or 
other proper offlcer of any county, or the sergeant-at-arms of such house, or 
any person deputed by him. And when served, obédience thereto may be en- 
forced, by attachment, fine or imprisonment, at the discrétion of the house 
which appointed the committee ; and if the committee be authorized to sit 
during the recess of the Législature or the recess of the house which appointed 
the committee, then obédience to the summons may be enforced by said com- 
mittee as aforesaid." 
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Thèse constitutional and législative provisions, we believe, are 
ail that can be considered as involved in the détermination of the 
questions before us. 

At the very threshold it may be asked whether the limitations oî 
the Constitution were not intended to, and do, substantially prevent 
législative investigations through committees during the recess of 
the body itself. Its provisions expressly limit the sessions to bien- 
nial ones, not to exceed a total of 45 days each, only to be extended 
by concurrent vote of two-thirds of the members of both houses. 
It fixes, by section 33, art. 6, a per diem compensation, with mileage 
allowance, and then distinctly provides that no other allowance or 
émolument shall directly or indirectly be made or paid to the mem- 
bers of éither house for postage, stationery, newspapers, or any oth- 
er purpose whatever. It makes express provision that the Senate 
may sit during recess for the trial of impeachment cases. Thus it 
will be seen that not by direct prohibition, but by strong négative 
limitations, the appointment of législative committees to sit during 
recess is condemned. It would seem clear that the framers of this 
Constitution contemplated that the législative duties should be per- 
formed by the législative body itself within a fixed period, and for a 
fixed per diem compensation. The wisdom of such limitation is 
clear,. for btherwise the tendency of the Législature to résolve itself 
into committees to investigate one after the other the public insti- 
tutions and other matters that would furnish plausible excuse dur- 
ing recess, whereby they might extend and increasetheir own com- 
pensation to any number of days short of the total involved in the 
recess, is very apparent. However, in our view of this case, we do 
not deem it necessary to décide finally this point which would 
necessarily involve the constitutionality of a part of section 7, c. 
12, of the Code, whieh we hâve hereinbefore cited. It can far more 
appropriately be left for the state courts, construing its own Consti- 
tution in its own way and in its own time, to do this. 

There is a more grave and crucial question involved, which, if 
we entertain this writ, must be decided by us, however, and that 
is whether, under the Constitution of West Virginia, the House of 
Delegates had the power to constitute this committee for the pur- 
pose of investigating the matters set forth in its resolution, clothing 
it with power to sit in vacation, compel attendance of witnesses, 
and to arrest and punish récalcitrant ones. It would seem from the 
reading of article 5, cited above, that the framers of the Constitution 
determined jealously to safeguard the very fundamental principle, 
adopted in the national and ail the state governments, whereby ail 
governmental power is to be divided into the three great depart- 
ments, the executive, the législative, and the judicial, by plain, ex- 
plicit, and separate article. Not only does it divide the power 
among thèse grand departments, but it explicitly provides that 
neither of thèse departments shall exercise the powers properly be- 
longing to either of the others, and then proceeds in other articles 
to define the limitations and powers of each. If we analyze rightly, 
the real object of this législative investigation was to ascertain 
whether or not Albert B. White, as Governor of the state, had re- 
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ceived or was to receive from Wm. M. O. Dawson any sum of 
money, or any division of fées or any other thing of value, directly 
or indirectly, for and in considération of iiis appointment by White, 
as Governor, to the honorable and lucrative office of secretary of 
State, this appointment, under the Constitution at that time exist- 
ing, being said White's officiai duty to make. The second charge is 
of the same character. The Governor could not "improperly" be 
connected with législative action such as to warrant législative in- 
vestigation, unless it was such as to warrant impeachment or prose- 
cution. 

For what purpose was this investigation to be made? Can it be 
said that it was a preliminary investigation instituted by the House 
of Delegates for the purpose of securing information and facts up- 
on which to base its impeachment of the Governor? Certainly not; 
for this resolution was passed within nine days of the expiration of 
the term of said White as such Governor by opération of law on 
March 4, 1905. It was passed less than three hours before the ad- 
journment of the session of the Législature by constitutional limita- 
tion. It expressly provided that the investigating committee was 
to sit in vacation, and it was expected to make its report to the next 
succeeding session, long after the said White's term would hâve ex- 
pired, and after ariy impeachment proceeding could be instituted 
against him ; for article 4 of the state Constitution, quoted by us 
above, expressly limits the extent of impeachment to removal from 
office. Was the purpose of this resolution to ascertain the guilt 
or innocence of White and Dawson touching this charge, so that 
the Législature might enter judgment and punish one or both, if 
found by this investigation to be guilty? Such an effort would be 
a palpable and gross assumption of power on its part, unwarranted, 
yes, expressly prohibited, by the Constitution. If thèse charges 
were and are true, then both White and Dawson are guilty of grave 
and serions félonies ; if false, then they are the victims of cruel and 
criminal slander or libel. In either event, the only tribunals under 
the Constitution where thèse things can be legally investigated are 
the courts of the state. It is the solemn duty of certain officers of 
the state, elected for the purpose, to bring such charges before the 
grand jûries having jurisdiction, and full power is vested in the 
courts to compel not only this relator, but any and ail other witness- 
es, to appear there and testify. 

If this investigation was to be made solely for the vindication of 
thèse gentlemen charged, or to soothe the outraged feelings of either 
or both, it is simply enough to say that législatures are not elected 
for this purpose, but the courts hère are the proper forums wherein 
damages may be sought and awarded for ail such injuries. It 
would be a very remarkable spectacle, indeed, for Congress and 
Législatures of the states to conduct investigations for vindication 
purposes, at the expense of the people, in every instance where, in 
the beat of partizan debate, some charge of misconduct, malfeasance, 
or violation of law is made against a public officiai, and extend such 
vindicatory investigation to such officiais after they hâve filled their 
terms of office and passed into private life. 
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That this latter was the sole and only purpose for the création 
of this committee and for the authorization of this investigation 
does not dépend upon inference and implication alone. On the 
contrary, it appears positively and without any doubt. It originat- 
ed with and was solely instigated by the Governor himself. Its 
origin sprung from his spécial message sent to the House of Dele- 
gates, in which he set forth that the charges had been made by a 
member of the Senate and printed broadcast in the newspapers ; 
that the Senate had investigated them, and he and others had 
testified ; that he was not satisfied (it is clearly to be inferred that 
the Senate was). Jie admits that, "if guilty of thèse charges, or 
either of them, be ought to be found guilty and punished, either by 
impeachment, or on indictment and trial in court." The former he 
knew to be impossible, under the circumstances ; the latter he knew 
could not be subject of législative action. He then reaches the er- 
roneous conclusion, the non sequitur, that, if innocent, he "had the 
right to hâve that fact declared [by législative action] after full, 
free and thorough investigation [by a single branch of the Législa- 
ture, where the charge did not originate, and after the other branch, 
where it did originate, had investigated, but not tO' his liking or en- 
tire satisfaction], and his good name and that of his family vindi- 
cated." Thereupon this branch of the Législature passed the reso- 
lution providing for this committee, expressly setting out in the 
preamble thereto the spécial message requesting the investigation, 
and expressly instructing the committee to be appointed only to 
"investigate fully and thoroughly the charges." This, then, was 
the sole purpose for the création of this committee, as clearly ap- 
pears, and, such appearing, disposes of the argument of counsel 
based upon the theory that this investigation was authorized in or- 
der to furnish the Législature with facts upon which to base future 
législation. 

It is true generally, as contended for, that ail inferences are to be 
made and ail doubts solved in favor of the legitimacy of the législa- 
tive purpose and action, but not when it expressly appears by the 
act itself, in positive terms, that its purpose is illegitimate and con- 
trary to constitutional limitations. 

The principles we hâve hère set forth are involved to a considér- 
able extent in the leading case of Kilbourn v. Thompson, 103 U. S. 
168, 26 L. Ed. 377, where Mr. Justice Miller, with great learning, 
has discussed and defined the powers of and limitations upon the na- 
tional House of Représentatives in making similar investigations, 
only authorized to be made by the courts. 

Let the petitioner be discharged. 
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ATLAS REDDCTION CO. et al. v. NEW ZEALAND INS. CO. OF NEW 

ZEALAND. 

(Circuit Court of Appeals, Eighth Circuit. April 24, 1905.) 

No. 1,934. 

1. IjSS0BANCE— rOLICY IS CONTEACT. 

A policy of insurance is a contract by the terms of whicti must be meas- 
ured the right of the insured and the obligation of the insurer. 

2. Same— Stipulations Intekded to Préserve Weitten Policy feom 

Change ob Altération bt Parol. 

Stipulations in written policies of insurance intended to préserve the 
policy from change or altération by paroi, and to make It and such in- 
dorsements thereon or additions thereto as may be made in writing a 
complète repository and mémorial of the entire agreement, are valid and 
for the benefit of both parties and of the community at large ; and to 
give effect to the purpose of such a stipulation, so far as it can reason- 
ably be donc, especial care shoukl be taken to find in the policy and in 
any indorsements thereon or additions thereto the means of its or their 
proper interprétation, without resort to paroi évidence. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, §§ 292- 
294, 298, 313.] 

8. Same— Construction of "Loss Payable" Indoesement. 

An indorsement was made upon a policy of fire insurance, by the agents 
of the insurer, at the request of the Insured, as follovvs: "Subjeot to 
ail the conditions of this policy, loss, if any, payable to D. & S. as their 
interest may appear." Held: (a) The indorsement must be read in the 
light of the purpose which actuated the parties in stipulating that the 
policy could be modifled, or any provision thereof waived, only by a 
writing of equal dignity and crédit wlth the policy Itself. (b) Such an 
Indorsement is a common mode of furnishing a species of securlty by a 
debtor to bis ereditor, who may be willing to trust to the debtor's hon- 
esty, skill, and success in trade, but who requires some indemnity against 
such accidents as loss by fire ; and it does not create a new contract of 
insurance wlth the payée, or abrogate or walve any condition of the 
policy. (c) The terms of the indorsement are not conflicting, but consist- 
ent and plain, and their purpose and effect are to make D. & S. the simple 
appointées of the insured to receive payment of any loss payable to the 
insured under the policy, and to receive it, not absolutely, but to the 
extent of any interest tbey may hâve in such payment at the time of 
the loss, eonsistently wlth the due observance by the insured of ail the 
conditions of the policy. (d) The words "as their interest may appear" 
are plainly prospective, and refer to an interest, not in the property in- 
sured, but in the payment of the loss. ïhey are words of restriction, 
without which the whole loss would be payable absolutely to D. & S., 
without any showing of an interest in its payment or of the extent of 
that interest. (e) The indorsement does not give consent to the incumber- 
ing of the insured Personal property by a chattel mortgage (1) beeause 
it does not mention a chattel mortgage, or desCribe D. & S. as chattel mort- 
gagees, or show that the attention of the parties was directed to a chatte! 
mortgage; (2) beeause It was not necessary that there should be a chattel 
mortgage to enable the Insured to make a valid appointment of D. & S. tO' 
receive payment of the loss, if any, or to give them an interest in the pay- 
ment of the loss; and (3) beeause the words "subject to ail the conditions 
of this policy" show that the conditions were not intended to be abrogated 
or waived, but to hâve effect and be respected as if the indorsement had not 
been made, and aniong the conditions of the policy are thèse: "This entire 
policy, unless otherwise provided by agreement indorsed hereon or added 
hereto, shall be void • * * if the subject of Insurance be Personal prop- 
erty and be or become incumbered by a chattel mortgage, * * * and no 
offlcer, agent, or other représentative of this company shall hâve power to 

1S8 F.— S2 



498 138 BEDBRAL REPORTEE. 

waive any provision or condition of thls pollcy, ♦ ♦ ♦ uniess such walver, 
If any, shalj- be wrltten upon orattached hereto, nor shall any privilège 
or permission affectlng the Insurance under this policy exist or be 
clalmed by the insured, uniess so vrritten or attached." (f) There being 
no clalm of f raud or mutual mistake, It is not permlsslble to show by 
oral testlmony that at the time of making the indorsement the agents 
knevv that the insured personal property was incumbered by a chattel 
mortgage and Intended by the indorsement to consent thereto on behalf 
of the insureiv because what the agents may hâve kuown, and even what 
they may hâve sald, is of no importance, as under the stipulations of 
the pollcy they were powerless to walve any provision or condition, or 
to affect the rlghts of the parties, except by a writing indorsed upon or 
added to the policy, and whatever was not so ludorsed Upon the pollcy 
or added to it was the same as if not done, becavise it was not authorlzed. 

4. Same— Stipulation Against Chattel Moetgage— Breach. 

Where a policy of flre însurance covering Personal property contalns 
a stipulation entirely avoiding the pollcy, if such property be or become 
Incumbered by a chattel mortgage, wlthout consent thereto being indorsed 
upon or added to the policy, the glving of a chattel mortgage upon such 
property by the insured during the term of the pollcy, wlthout the con- 
sent df the Insurer indorsed upon or added to the pollcy, terminâtes the 
Insurance and prevents a recovery under the policy by the insured or 
his appointée for a subséquent loss by fire. 

Hook, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

For opinion below, see 131 Fed. 939. 

Thls was an action at law by the Atlas Réduction Company, a Colorado 
corporation, George B. Dodge, and Archie M. Stevenson, upon a policy of flre 
Insurance issued by the New Zeaiand Insurance Company, a New Zealand 
corporation, to the réduction company, upon certain property, real and Per- 
sonal — prlnclpally Personal — belonging to the latter company, and connected 
with what was known as the "Delano Chlorinatlon MUl." The pollcy con- 
talned thèse provisions : 

"This entlre policy, uniess otherwise provided by agreement indorsed here- 
on or added heretô, shall be vold * * * if the Interest of the Insured be 
other than unconditional and sole ownership ; * • * or if the subject of 
Insurance be personal property and be or become incumbered by a chattel 
mortgage ; * * * or if any change, other than by the death of an in- 
sured, take place in the interest, title or possession of the subject of Insur- 
ance (except change of occupants wlthout increase of hazard), wbether by 
légal process or judgment or by voluntary act of the Insured or otherwise ; 
or if thls pollcy be assigned before loss. * * ♦ If this policy shall * * * 
become void or cease, the premium havlng been actually paid, the unearned 
portion shall be returned on surrender of thls policy or last renewal, this 
company retainlng the customary short rate. * * » This policy is made 
and accepted subject to the foregoing stipulations and conditions, together 
with such other provisions, agreements, *or conditions as may be indorsed 
hereon or added hereto, and no offlcer, agent or other représentative of thls 
company shall hâve power to waive any provision or condition of this policy 
except such as by the terms of this pollcy may be subject of agreement in- 
dorsed hereon or added hereto, and as to SBch provisions and conditions, no 
ofEcer, agent or représentative shall hâve such power or be deemed or held 
to hâve waived such provisions or conditions uniess such waiver, if any, 
shall be wrltten upon or attached hereto, nor shall any privilège or per- 
mission affectlng the Insurance under thls policy exist or be claimed by the 
insured uniess so written or attached." 

After the issuance of the pollcy the property insured was incumbered by 
two mortgages, one of the realty and the other of the chattels, executed to 
Dodge and Stevenson to secure the payment of an indebtedness owing to 
them by the réduction company. On the same day the Insurance company's 
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agents at Donver, Colo., who had negotiated and issued the policy, made the 
followlng indoi-seinent thereon: "Subject to ail the conditions of this policy, 
ioss, if any, payable to G. B. Dodge and A. M. Stevenson, as their Interest 
may appear." Subsequently, during the term for which the policy was is- 
sued, and during the continuance of the indebtedness secured by the mort- 
yages, the property was destroyed by flre. To the complaint, which set forth 
thèse facts, a demurrer was sustained ([C. C] 121 Fed. 929), and, the plaln- 
tifCs declining to auiend, judgment was given for the défendant. 

Daniel Prescott, for plaintiffs in error. 
Sylvester G. Williams, for défendant in error. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

VAN DEVANTER, Circuit Judge, after stating the case as 
above, delivered the opinion of the court. 

In approaching the décision of any controversy arising out of a 
policy of insurance it is well to hâve in mind the cardinal rule that 
the policy is a contract by which must be measured the right of 
the insured and the obligation of the insurer. As was said by 
Mr. Justice Jackson in speaking for the court in Impérial Pire In- 
surance Company v. Coos County, 151 U. S. 453, 462, 14 Sup. Ct. 
;S79, 38 L. Ed. 231: 

"Contracts of insurance are contracts of indemnity upon the terme and 
conditions specified in the policy or policies embodying the agreement of the 
parties. For a comparatively small considération the insurer undertakes to 
guaranty the insured against Ioss or dam.ige upon the terms and conditions 
agreed upon, and upon no other ; and when called upon to pay, in case of 
Ioss, the insurer, therefore, may justly insist upon the fulfîlment of thèse 
terms. If the insured cannot bring himself within the conditions of the poli- 
cy, he Is not entitled to recover for the Ioss. The terms of the policy con- 
stltute the measure of the insurer's liability, and, in order to recover, the 
assured must show himself within those terms ; and if it appears that the 
contract has been terminated by the violation on the part of the assured of 
its conditions, then there can be no right of recovery. The compliance of 
the assured with the terms of the contract is a condition précèdent to the 
right of recovery. If the assured has violated or failed to perform the con- 
ditions of the contract, and such violation or want of performance has not 
been waived by the iusurer, then the assured cannot recover. It is imma- 
terial to consider the reasons for the conditions or provisions on which the 
contract is made to terminate or any other provision of the policy which 
has been accepted and agreed upon. It is enough that the parties hâve made 
certain terms, conditions on which their contract shall continue or terminate. 
The courts may not make a contract for the parties. Their function and 
duty conslst simply in enforcing and carrying out the one actually made." 

See, also, Jeffries v. Life Insurance Co., 23 Wall. 47, 54, 22 L. 
Ed. 833 ; ^tna Life Insurance Co. v. France, 91 U. S. 510, 512, 23 
L. Ed. 401; Phœnix Life Insurance Co. v. Raddin, 1-20 U. S. 183, 
189, 7 Sup. Ct. 500, 30 L. Ed. 644; National Suretv Co. v. Long, 60 
C. C. A. 623, 627, 125 Fed. 887. 

Stipulations such as are contained in this policy hâve frequently 
been subjected to considération in the courts, and their validity 
is not open to question. Carpenter v. Providence Washington In- 
surance Co., 16 Pet. 495, 512, 10 L. Ed. 1044; Impérial Fire Insur- 
ance Co. V. Coos County, 151 U. S. 452, 463, 14 Sup. Ct. 379, 38 L. 
Ed. 231; N^orthern Assurance Co. v. Grand View Building Associa- 
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tion, 183 U. s. 308, 361, 364, 32 Sup. Ct. 133, 46 L. Ed. 213; Hiint v. 
Springfield Pire & Marine Insurance Co., 196 U. S. 47, 25 Sup. Ct. 
179, 49 L,. Ed. 381; Forbes v. Agawam Mutual Fire Insurance Co., 
9 Cush. 470; Wofcester Bank v. Hartford Fire Insurance Ce, 11 
Cush. 265, 59 Am. Dec. 145; Walsh v. Hartford Fire Insurance 
Ce, 73 N. Y. 5; Smith v. Insurance Ce, 60 Vt. 683, 691, 15 Atl. 
353, 1 E. R. A. 316, 6 Am. St. Rep. 144; Cleaver v. Traders' Insur- 
ance Ce, 71 Mich. 414, 39 N. W. 571, 15 Am. St. Rep. 375 ; Winehill 
V. Germania Insurance Co., 27 La. Ann. 63 ; Girard Fire & Marine 
Insurance Co. v. Hebard, 95 Pa. 45 ; Hutchinson v. Western Insur- 
ance Co., SI Mo. 97, 64 Am. Dec. 318. 

One claim of the plaintiffs is that the allégations of the com- 
plaint are to the effect that the giving of the chattel mortgage was 
consented to by the insurance company, acting through those in 
superior authority, such as the board of directors, and not through 
subordinate agents, whose power was restricted by the ternis of the 
policy, and that it was not necessary that consent so given be in- 
dorsed upon or added to the polio-y. But, whatever might hâve 
been the effect of consent so given, but not indorsed upon or added 
to the poHcy, we think the allégations of the complaint are not 
reasonably susceptible of the interprétation suggested, and that 
they mean nothing more than that consent to the chattel mortgage 
was given at the time and place when and where the loss payable 
indorsement was made upon the policy and by the agents who made 
that indp'rsement. 

The real and controlling question is : What, in view of the plain 
and unambiguous stipulations in the policy, is the meaning and in- 
terprétation of this loss payable indorsement? Obviously, the 
words used therein must be read in the light of the purpose which 
actuated the parties in stipulating that the policy could be modi- 
fied, or any provision or condition thereof waived, only by a writing 
of equal dignity and crédit with the policy itself. Of the purpose 
of such stipulations it is said in Northern Assurance Company v. 
Grand View Building Association, supra: 

"It should not escape observation that preservlng written contracts from 
change or altération by verbal testimony of what took place prior to and at 
the time the parties puttheir agveements into that form is for the benefit 
of both parties. In the présent case, if the witnesses on whom the plaintifC 
relied to prove notice to the agent had dled, or had f orgotten the circum- 
stanees, he would thus, if he had depended to prove his contract by eviderwe 
extrinsic to the written Instrument, hâve found himself unable to do so. So, 
on the other slde, if the agent had died, or his memory had failed, the de- 
fendant company nilght hâve been at the mercy of unscrupulous and inter- 
ested witnesses. It is not an answer to say that such difflculties attend 
other transactions and negotlations, for it is the knowledge of the incon- 
veniences that attend oral évidence that bas led to the custom of putting 
important agreements in writing, and to the légal doctrine that protects them 
when so expressed, and when no fraud or mutual mistake exists, from being 
changed or modifled by the testimony of witnesses as to conversations and 
negotlations that may never havè taken place, or the real nature and mean- 
ing of which may hâve faded from recollection. Besides the Importance of 
such considérations to the parties immediately concerned in business trans- 
actions, the communlty at large hâve a deep interest in the welfare and 
prosperity of such bénéficiai institutions as lire insurance companies. It 
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wouia be very unfortunate If prudent men should be deterred from Inrestlng 
capital in such companies by having reason to fear that conditions whicti 
hâve been found reasonable and necessary to put into pollcies to protect tbe 
companies from faithless agents and from dlslionest insurers are llable to be 
oullified by verdicts based on verbal testimony." 183 U. S. 364, 22 Sup. Ct. 
133, 46 L. Ed. 213. 

In this policy it was plainly stipulated that, if the subject of in- 
surance be personal property, and be or become incumbered by a 
chattel mortgage, the entire poHcy, unless otherwise provided by 
agreement indorsed thereon or added thereto, should be void ; that 
the policy was made and accepted subject to the stipulations and 
conditions therein, together with such other provisions, agreements, 
or conditions as should be indorsed thereon or added thereto ; that 
in respect of any provision or condition which by the terms of 
the policy it was within the power of an ofFicer, agent, or other 
représentative to waive, the power to waive the same could be ex- 
ercised only by a written indorsement upon or addition to the pol- 
icy, and that no privilège or permission affecting the Insurance 
should exist or be claimed by the insured unless so written or at- 
tached. The loss payable indorsement renewed, and in efifect re- 
iterated, ail of thèse stipulations by declaring that it was made 
"subject to ail the conditions of this policy." It is plain, therefore, 
that the indorsement was written upon the policy in pursuance of a 
mutual and expressly declared purpose to make the policy with the 
indorsement a complète repository and mémorial of the entire agree- 
ment, and to preclude any resort to paroi évidence. Effect should 
be given to this purpose so far as it can reasonably be donc, and 
to that end especial care should be takén to find in the indorsement, 
and in the policy of which it is part, the means of its proper inter- 
prétation. 

The fact, as alleged in the complaint, that the indorsement was 
written upon the policy on the same day that the chattel mort- 
gage was executed, is not material, because at most it would onh'^ 
tend to show that the agents of the Company knew of the chattel 
mortgage when the indorsement was written. There being no allé- 
gation of fraud or mutual mistake, and this being an action at law, 
what the agents may hâve known.and even what they mayhave said, 
is of no importance, because by the stipulations of the policy they 
were powerless to waive any provision or condition or to affect the 
rights of the parties except by a writing indorsed upon or added to 
the policy. Whatever was not so indorsed upon the policy or added 
to it was the same as if not done, because it was not authorized, 
and was to be without effect. 

Carpenter v. Providence Washington Insurance Co., 16 Pet. 495, 
512, 10 L. Ed. 1044, was an action upon a policy of fire insurance 
containing a provision to the effect that if, without notifying the 
Company, and having the same mentioned in or indorsed upon the 
policy, the insured then had or should thereafter obtain any other 
insurance upon the same property, the policy should be void and 
of no effect. Other insurance was had or obtained, and was not 
mentioned in or indorsed upon the policy. At the trial the plaintiff 
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requested the court toinstruct the jury that, if the company had 
notice in fact of the other insurance, this was a compliance with 
the proyision irt the policy. The request was refused, and an in- 
struction was given to the efîfect that notice to the company of the 
other insurance was not sufficient, but that the same should hâve 
been mentioned in or indorsed upon the policy; otherwise the 
policy became void. Of this it was said by Mr. Justice Story, who 
delivered the opinion of the court : 

"We thluk this Instruction was perf ectiy correct. It merely expresses the 
very language and sensé of the stipulation of the policy ; and It càn never 
be properly said that the stipulation in the policy is complied with when there 
has been no such mention or indorsement as it positively requires, and with- 
out which it déclares the policy shall henceforth be void and of no efCect." 

The subject was again considered and the authorities èxhaust- 
ively examined in Northern Assurance Co. v. Grand View Building 
Association, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, where the 
ruling in Carpenter v. Providence Washington Insurance Co. was 
affirmed and applied. 

Forbes v. Agawam Mutual Fire Insurance Co., 9 Cush. 470, was 
an action upon a policy of fire insurance containing a provision to 
the efïect that, if other insurance was had or obtained upon the 
same property, the policy should be void, unless the other insur- 
ance was consented to by the directors, and their consent signi- 
fied by a statement thereof in the policy, or by an indorsement 
thereon signed by the secretary. Other insurance was obtained, 
but the same was not consented to in thé manner prescribed in the 
policy. It appeared by the évidence that in the application for the 
policy the insured had requested that consent to obtaining other 
insurance be signified in the policy, and that this application bore 
an indorsement of approval by one of the directors. Of this it was 
said by Chief Justice Shaw : 

"But we think this évidence is far from warrantlng the Inference sought 
to be drawn from it. It certainly proves notice of the applicant's désire to- 
bave leave to make further insurance, and that this permission might be 
expressed in the policy. But It was not so expressed, and the noncompliance 
with suçh an expllcit request is almost as signiflcant as a refusai. And the 
assent and approval of thé direotor was an approval only bf the application, 
and dld not constitute the contract, or any part of it." 

Worcester Bank v. Hartford Fire Insurance Go., 11 Cush. 265, 59 
Am. Dec. 145, was an action upon a policy of fire insurance con- 
taining a provision to the efïect that, if the insured should obtain 
subséquent insurance without giving the company notice thereof, 
and having the same indorsed on the policy or otherwise acknowl- 
edged in writing, the policy should cease, and be of no further effect. 
The insured obtained subséquent insurance, and exhibited a mém- 
orandum thereof to the agent of the company. The agent took the 
mémorandum to make entry of the subséquent insurance upon his 
book of poliçies, and returned it to the insured, saying that he had: 
made the entry, and that it would be the same as if indorsed upon 
the policy. In fact, the agent did not enter on his book ail the sub- 
séquent insurance mentioned in the mémorandum. Upon the au-- 
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thority of Forbes v. Agawam Mutual Fire Insurance Co., supra, it 
was held that the stipulation in the policy was not complied with, 
and that the policy was void. 

Walsh V. Hartford Fire Insurance Co., 73 N. Y. 5, was an action 
upon a policy of fire Insurance containing a provision to the efïect 
that, if the premises insured should become vacant by the removal 
of the owner or occupant, and so remain for more than 15 days 
without notice to the company and consent indorsed upon the pol- 
icy, the same should become void; and that no officer, agent, or 
représentative of the company should be held to hâve waived any 
of the terms and conditions of the policy unless the waiver should 
be indorsed thereon in writing. The premises became vacant, and 
remained so for more than 15 days. The insured notifîed the com- 
pany's agent that the premises had become vacant, requested him 
to consent to their remaining so, and inquired if it was necessary 
that the consent be indorsed on the policy. The agent gave his 
consent, and made a mémorandum thereof in his register, but stated 
that it was not necessary to indorse the same upon the policy, and 
no such indorsement was made. The court, referring to the pro- 
vision in the policy, said : 

"Thls is a plain limitation upon the power of agents, and can niean noth- 
ing less than that agents shall not hâve the power to waive conditions ex- 
cept in one mode, viz., by an Indorsement on the policy. The plalntlff is 
presumed to hâve known what the contract contained, and the proof tends to 
the conclusion that this provision was brought to his notice. He saw fit, how- 
ever, to accept the assurance of the agent that an entry in the register was 
sufficient. It is difflcult to see how, upon the law of contracts and agency, 
the plalntlff can recover. The entry in the register was not an indorsement 
on the policy. The oral consent was an act In excess of the known authority 
of the agent. The provision was designed to protect the company against 
collusion and fraud, and the dangers and uncertainty of oral testlmony. The 
case seems to be a bard one for the plaintlff; but courts eannot make con- 
tracts for parties, nor can they dispense with their provisions." 

It follows, as before indicated, that the proper détermination of 
the question whether the incumbrance created by the chattel mort- 
gage was assented to by the company's agents dépends entirely 
upon the true meaning and interprétation of the loss paj'^able in- 
dorsement placed by them upon the policy. That indorsement 
reads : "Subject to ail the conditions of this policy, loss, if any, 
payable to G. B. Dodge and A. M. Stevenson as their interest may 
appear." Could the Insurance company, consistently with a pur- 
pose to insist upon and enforce ail the conditions of the policy, 
agrée to pay the loss, if any, to Dodge and Stevenson as their inter- 
est may appear.^ If it could, that is plainly what was done. The 
indorsement does not mention the chattel mortgage, it does not de- 
scribe Dodge and Stevenson as chattel mortgagees, and it does not 
show that the attention of the parties was directed to the chattel 
mortgage. AU this is conceded, and the contention of the plain- 
tifïs, as stated in the brief of counsel, is this : 

"The language of the Indorsement is absolutely broad and embraciva The 
language is, 'As their interest may appear.' This is limlted only by their 
abillty to make their interest appear. Whatever Interest they may be able, 
by proper proofs and in the proper manner, to make it appear that they 
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possess, necessarlly cornes wlthin the meanlng and terms of thls îndorsement. 
The greater Includes the less, and If, at the tlme of the loss, their interest 
Is made to appear to be that of mortgagees, such Interest Is necessarily In- 
cluded in the terms of thls Indorsement." 

Dotibtless this would be a proper interprétation of the words "as 
their interest may appear," if they stood alone or were controlling. 
They are plainly prospective, and refer, not to an interest existing 
at the time when the indorsement was written, but to such interest 
as may appear at the time of the loss, if any, without regard to the 
character of the interest, or the time when it may hâve arisen. 
The interest referred to is not an interest in the property insured, 
but is an interest in the payment of the loss, whether predicated 
upon an interest in the property or otherwise. In this respect the 
terms of the indorsement may be properly said to be "broad and 
embracive." 

But the question under considération is not solved by merely 
ascertaining the meaning of the words "as their interest may ap- 
pear." They do not stand alone, and are not controlling. By the 
plain terms of the indorsement the consent to pay the loss to Dodge 
and Stevenson was made "subject to ail the conditions" of the 
policy. This qualifying clause means that the consent was given 
upon the express condition that the conditions of the policy were 
not thereby abrogated or waived, but that they should hâve efïect 
and be respected in like manner as if the indorsement had not been 
made. It means that a loss, to be payable to Dodge and Stevenson 
under the indorsement, must be one which, under the conditions 
of the policy, would be payable to the insured, and that whatever, 
under those conditions, would defeat the insured's right to payment 
in the absence of the indorsement, will equally defeat it in the 
présence of the indorsement. True, if the terms of the indorsement 
were conflicting — that is, if the appointment of Dodge and Steven- 
son to receive payment of the insured's loss, if any, was necessarily 
inconsistent with any condition in the policy — a familiar rule would 
require that, to the extent of the inconsistency, controlling efïect 
should be given to that appointment, rather than to the qualifying 
clause. But is there any such conflict? If not, efïect must be giv- 
en to both the appointment and the qualifying clause, if it can rea- 
sonably be done, as it is riot permissible to assume that any of the 
words of the indorsement were employed carelessly, or to no pur- 
pose. In respect of this the contention of the plaintifïs is that by 
the use of the words "as their interest may appear" it was assumed 
and recognized that Dodge and Stevenson had or might hâve an 
interest in the payment of the loss, if any should occur, and there- 
fore that consent was impliedly given to any act by which an in- 
terest had been or should be acquired, even though it be one which 
otherwise would avoid the policy; in other words, that consent was 
impliedly given to any sale of the property insured which had been 
or should be made to Dodge and Stevenson, and to any chattel 
mortgage of the personalty which had been or should be given to 
them, and to any sale to them of the prOperty which had been or 
should be made on légal process, and to any assignment to them 
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of the policy which had been or should be made. It is not easily 
conceivable that an indorsement which so distinctly declared a 
purpose to insist upon and enforce "ail the conditions" of the policy 
was really intended to abrogate or waive so many of them. More- 
over, it was not essential that any act violative of the conditions 
of the policy should hâve occurred or should occur to give Dodge 
and Stevenson an interest in the payment of the loss. They were 
creditors of the insured and mortgagees of the insured realty, both 
of which were consistent with the conditions of the policy, and eith- 
er of which gave them a sufficient interest in the payment of any 
loss sustained by the insured to support the loss payable indorse- 
ment. There was therefore no necessary inconsistency between 
the assumption and récognition in the indorsement that Dodge and 
Stevenson had or might hâve an interest in the payment of such 
loss, and the express réservation to the company of the right to 
insist upon and enforce ail the conditions of the policy. In thèse 
circumstances it cannot be reasonably said that the words "as 
their interest may appear" impliedly gave consent to any act viola- 
tive of the conditions of the policy. A more reasonable view of the 
office performed by thèse words is that they define the contingency 
in which and the. extent to which — consistently with the conditions 
of the policy — the insured's loss, if any should be sustained, was 
intended to be made payable to Dodge and Stevenson. Without 
thèse words in the indorsement, the whole loss would be payable 
absolutely to Dodge and Stevenson without any showing of an inter- 
est on their part or of its extent. They are words of restriction, not 
of enlargement. 

The purpose and efïect of loss payable indorsements upon policies 
of insurance hâve frequently been considered in the courts, and, in 
the absence of some provision to the contrary, it has been quite 
uniformly held that such an indorsement is a mère appointment of 
a payée to receive payment of the insured's loss, and does not create 
a new contract of insurance with the payée, or abrogate or waive 
any condition of the policy. 

Bâtes v. Equitable Insurance Co., 10 Wall. 33, 19 L. Ed. 882, 
was an action upon a policy of fire insurance containing a pro- 
vision that, if the property insured should be sold or conveyed, 
or the policy be assigned, without the consent of the company,' the 
policy should become void. Philbrick, the insured, sold the prop- 
erty to Bâtes, and wrote upon the policy, "Payable, in case of loss, 
to E. C. Bâtes." The company then caused an indorsement to be 
written under that of Philbrick, saying, "Consent is hereby given 
to the above indorsement." The défense was that the sale of the 
property was without the consent of the company, and avoided the 
policy, and the plaintiff insisted that notice of the sale and consent 
thereto was implied by the indorsements. It was said by Mr. 
Justice Miller, who delivered the opinion of the court: 

"If Philbrick could not, in law or in fact, liave directed the payment of the 
loss, if one should occur to him, as owner of the property, to another party, 
with the consent of the company, then it would be a reasonable inference that 
the Indorsement made by him implied a sale of his interest. But if he could 
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make, with the consent of the Company,, a valld appointment that any loss 
covered by thé policy should be paid to a thlrd person, though hé remalned 
the owner of the goods, and the loss was his loss, ttien the indorsement of 
Philbriek does not necessarily convey the Idea of a sale, nor the consent of 
the Company imply a consent to a sale. Now, It Is a well-known and fréquent 
thlng in Insurance business for a person to insure hls life or his property, and 
either in the policy itself, or by indorsement at the time It Is made, or by 
subséquent indorsement, to which the consent of the company is generally 
required, to direct the loss to be paid to some third party. And this is done 
in language similar, if not Identical with that used in this case. It is a 
mode of appointing that the loss of the party insured shall be paid by the 
Company to such third person. This transaction is a very common mode of 
l'uinlshlng a speCies of security by a debtor to his credltor, who may be will- 
ing to trust to the debtor's honesty, hls skill and success Iti trade, but who 
requlres indemnity against such accidents as loss by flre or the périls of navi- 
gation. The property of the debtor at risk being thus insured for the benefit 
of the credltor, gives him this indemnity. In the face of this fréquent use of 
the two indorsements on the policy, it cannot be held that they imply of them- 
selves a knowledge of the sale or a consent to insure the purchaser." 

In Ermentrout v. American Pire Ins. Co., 60 Minn. 418, 62 N. 
W. 543, it was said : 

"In cases where the loss is 'payable to the mortgagee' It is an absolute 
appointment of the mortgagee as payée of the whole loss, and a direction 
to pay it to lilm. * * * But, where the policy provides that the loss shall 
be payable to the mortgagee, or, as in this case, to his assignée, 'as his In- 
terest may appear,' it is neither an assignmeut of the policy nor an absolute 
appointment of the mortgagee as payée of the whole or any part of the loss, 
but a limited and conditional appointment to receive payment of the loss 
to the extent of his interest, if any Is made to appear." 

In Brunswick Savings Institution v. Commercial Union Insur- 
ance Co., 68 Me. 313, 28 Am. Rep. 56, it was said : 

"The clause in the policy, 'payable in case of loss to the Brunswick Sav- 
ings Institution to the amount of mortgage held by them,' is not an Insur- 
ance of the plaintiffs' interest in the property, nor an assignment of the policy 
to the plaintiffs. It is merely a contingent order or stipulation, assented to 
by the défendants, for the payment of the loss of the assured, If any, to the 
plaintiffs. It gives the plaintiffs the same right to recover that the assured 
would bave if no such clause had beén inserted in the policy. Any violation 
of the conditions and stipulations of the policy which would defeat the right 
of the assured to recover upon it will defeat the right of the plaintiffs." 

In Wunderlich v. Palatiiie Fire Insurance Co., 104 Wis. 395, 402, 
80 N. W. 471, it was said of a provision that the loss should be 
payable to a third person as his interest might appear: 

"The rights of a claimant under this familiar clause, where the title and 
ownership of the property remains in the assured, are no longer open to 
doubt or debate in this state. They were settled by Chandos v. Am. F. Ins. 
Co., 84 Wis. 184, 54 N. W. 390, 19 L. R. A. 321; Carberry v. German Ins. 
Co., 86 Wis. 323, 56 N. W. 920 ; and Williamson v. Mich. F. & M. Ins. Co., 86 
Wis. 393, 57 N. W. 46, 39 Am. St. Rep. 906. The contract is with the as- 
sured. To him alone is the insurer liable, and upon his acts will that liability 
dépend. The claimant under such a provision is not an assignée of the poli- 
cy, so as to hold an independent right of recovery, but a mère appointée to 
receive the whole or a part of the money which the assured is éntitled to 
recover, but to receive it under and in the right of the assured." 

Scania Insurance Co. v. Johnson, 22 Colo. 476, 45 Pac. 431, was an 
action on a policy of fîre insurance containing a provision declaring 
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the policy void if the property insured be sold without the con- 
sent of the Company indorsed on the policy, and containing the 
further provision : "Loss, if any, payable to Mrs. H. Johnson as 
her interest may appear." When the policy was issued, Mrs. John- 
son held a mortgage upon the property, and subsequently the in- 
sured unconditionally conveyed the property to her, but no consent 
to the sale was indorsed on the policy. It was said by Mr. Justice 
Campbell, who delivered the opinion of the court: 

"It was the roortgagor's property and her interest therein whleh were In- 
sured, and the etfect of tlie language quoted was merely an appointaient of 
Mrs. Johnson to receive the araouut of any loss that mlght occur. Any act 
of the mortgagor in violation of the terms of the policy against a sale thereof 
would defeat not only the right of the mortgagor to a recovery, but also a 
recovery by the mortgagee. « • * The sale of this property by the as- 
sured without the consent of the Company was a violation of the conditions 
of the contract which, by an express provision, invalidated the policy. At the 
time of the flre the mortgagor had parted vrith ail of her interest in the prop- 
erty, and had transferred the title. She therefore suffered no loss as the 
resuit of the flre, and, as the mortgagor cannot recover, nelther can the mort- 
gagee." 

Delaware Insurance Co. v. Gréer, 57 C. C. A. 188, 190, 191, 193, 
120 Fed. 916, 918, 919, 921, 61 L. R. A. 137, was an action upon a 
policy of fire Insurance containing a provision to the effect that, 
unless otherwise provided by agreement indorsed upon the policy 
or added thereto, the entire policy should be void if, with the 
knowledge of the insured, foreclosure proceedings be commenced, 
or notice be given of sale of any property covered by the policy by 
virtue of any mortgage or trust deed. An indorsement was writ- 
ten upon the policy making the loss, if any, payable to certain mort- 
gagees, as their interest might appear. Proceedings to foreclose 
thèse mortgages were thereafter commenced with the knowledge 
of the insured, but consent of the insurance company thereto was 
not obtained. The défense to the action upon the policy was that 
the commencement of the foreclosure proceedings with the knowl- 
edge of the insured avoided the policy, and the plaintiffs contended 
that by consenting to make the loss, if any, payable to the mort- 
gagees as their interest might appear the company had impliedly 
consented to whatever was essential to make the mortgages effec- 
tive, and had thus waived the condition against foreclosure pro- 
ceedings. Judge Sanborn, in delivering the unanimous opinion 
of the court, said : 

"They argue that a mortgage is an Incident of a debt; that the right to 
foreclose is an attribute of a mortgage ; that, when the Insurance company 
agreed that the loss should be pald to the mortgagees as their interest might 
appear, they thereby consented to the exercise by them of their right to fore- 
close ; and from thèse premises they draw the conclusion that the mortgagees 
were thereby excepted from the provision of the policy that it should be void 
if foreclosure proceedings were commenced with the knowledge of the insured. 
The soundness of the premises upon which counsel base their contention is 
coneeded, but the alleged conclusion does not follow. On the other hand, the 
plaln reading of the clauses of the policy Is, and the évident intention of the 
parties to the contract was, in the flrst place, to concède the right of the 
mortgagees to foreclose their mortgage, and in view of this situation to 
clearly provide what the rights and relations of the parties should be If the 
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mortgagees exereised thelr rlght to commence thelr proceedings to foredose. 
The parties to the pollcy, în other words, recognlzed the right of the mort- 
gagees to enforce the ternis of thelr mortgage, and provided in plain terms 
that if they commenced proceedings for tbat purpose, and thèse proceedings 
came to the knowledge of the insnred, the pollcy shonld be void. * * * 

The true construction of the clause, 'Loss, if any, payable to , mort- 

gagee, as hls Interest may appear,' or of words of slmllar Import, when at- 
tached to policies of lire Insurance, is, and has been for more than 40 years, that 
the mortgagee Is thereby made the simple appointée of the mortgagor, and 
that his indemnity is at the risk of the acts and omissions of the latter which 
would a void, terminate, or afCect the mortgagor's Insurance under the original 
policy. * * • The resuit Is that, uniess otherwise provided by agree- 
ment indorsed on or added to the pollcy, the Insurance of a mortgagee under 
the customary clause, whlcb reads, in substance, 'Loss, if any, payable to 
, mortgagee, as his interest may appear,' ceases if foreelosure proceed- 
ings are instituted agalnst the mortgagor, and the latter knows that they 
hâve been commenced, at any time before the lire which causes the loss oc- 
curë." 

The conclusion, enforced by the plain terms of the policy and 
of the indorsement, and by settled rules of décision, is that the 
purpose and effect of the indorsement was to make Dodge and 
Stevenson the simple appointées of the insured to receive pay- 
ment of any loss payable to the insured under the original policy, 
and to receive it not absolutely, but to the extent of any interest 
which at the time of the loss they might hâve in such payment, 
consistently with the due observance by the insured of ail the con- 
ditions of the policy; that the indorsement did not in terms or 
by implication consent to the incumbrance created by the chattel 
mortgage, and that in conséquence the policy was avoided by that 
incumbrance. 

Nor is there anything in the opinion in Hagan v. Scottish Insur- 
ance Co., 186 U. S. 423, 22 Sup. Ct. 862, 46 L. Ed. 1229, which is 
inconsistent with this conclusion or with the cases in the Suprême 
Court to which référence has been made. That was a libel in 
admiralty upon a policy of marine fire insurance, of which the 
court said : 

"It is to be observed. In the first place, that the pollcy in question covers 
property on the vvater, viz., a tugboat ; yet the printed portion of the policy 
shows that it was intended generally to be used for insuring property on land. 
A marine pollcy was made out upon blanks not Intended for that kind of 
Jiisurance. Consequently many of the printed provisions were wholly In- 
applicabie to insurance of property on the water." 

In the printed portion was a condition declaring the policy void 
if, without the consent of the company indorsed upon or added to 
the policy, the interest of the insured be other than unconditional 
and sole ownership, or if there be any change in interest or title 
by the voluntary act of the insured ; and in the written portion 
the insurance was made to run to "Peter Hagan and Company for 
account of whom it may concern." Before the loss, Hagan, wha 
obtained the policy, sold an interest in the tugboat to another, who 
held that interest at the time of the fire. The consent of the in- 
surance company to the change in ownership was not obtained. 
In denying the contention of the company that the sale avoided the 
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policy, the court referred to the fact that in marine insurance the 
v/ords "for account of whom it may concern" are used to designate 
not merely the person taking eut the policy, or the owner at the 
time it is issued, but any person having an insurable interest in 
the property at the time of the loss who adopts the insurance; and 
it was said : 

"The décision of this case turns upon the slgnificance to be glven to the 
wrltten provision of the policy whlch provicies for insuring 'Peter Hagan and 
Company for account of whom It may concern.' * ♦ * Where a marine 
policy is thus taken ont upon a blank policy providlng by many of Its terms 
for insurance on property or goods on land, it becomes doubly important to 
keep, and apply wlth strictness, the rule that the wrltten shall prevall over 
the printed portion of a policy, as in such case the wrltten, even more clearly 
than usual, wlll évidence the real contract between the parties. Courts 
wlll not endeavor to limit what would otherwise be the meanlng and effect 
of the wrltten language by resorting to some printed provision in the policy, 
whlch, if applied, would change such meaning and render the wrltten portion 
substantially useless and without application. * * * If the policy were 
to becoine void in case of a transfer of ail or any part of the interest of the 
person taking out the insurance unless the company were notlfied and pro- 
vlded by agreement indorsed on the policy for such change, we do not see 
that any altération in its terms and meanlng was accompllshed by the In- 
sertion of the phrase in question. By the interprétation contended for by the 
Company, It would hâve the same right, if the wrltten provision were con- 
tained thereln, to refuse to otherwise provide by agreement for the transfer 
of an interest that it would hâve if such provision were strlcken out, and the 
terms of the policy would in truth be unaltered by the Insertion of that pro- 
vision. We thlnk thls would be a totally diiferent resuit from that contem- 
plated by the parties. The words 'on account of whom It may concern' do 
not refer to those Interested in the policy simply at the time it is taken out. 
The terms refer to the future. It Is not a question of the persons concerned 
when it Is taken out, but of those who may be concerned when the loss may 
occur, and who were withln the contemplation of hlm who took out the In- 
surance at the time that he dld so. It is on account of those who In the 
future, at the time of the happening of a loss, hâve the Insurable interest and 
in regard to whom the policy wlll be applied. * * * We thlnk the wrlt- 
ten portion Is inconsistent with the printed condition as to change of Inter- 
est and as to sole ownership, and, there being such inconslstency, the wrlt- 
ten portion must be held to cover the assignée of a part interest in the tug, 
as intended at the time by the party taking out the insurance." 

The distinguishing features of that case are manifest. Two may 
deserve spécial mention at this time. The written portion of the 
policy did not contain any language evincing a purpose to insist 
upon and enforce ail the conditions of the policy, as does the in- 
dorsement hère under considération. The written and printed por- 
tions of that policy were so conflicting that a material part of the 
Avritten portion would be altogether inoperative if effect were 
given to the printed portion. There is no such conflict in the 
présent case. 

The judgment is afHrmed. 

HOOK, Circuit Judge (dissenting). The case in brief is this: 
The réduction company, as the owner' of certain real and personal 
property comprising a chlorination mill and consisting of build- 
ings, machinery, and supplies for the opération of the same, pro- 
cured from the insurance company a policy insuring both the realty 
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and personalty against loss by firé. The policy contained this 

clause: 

"This entire policy, ùuless otherwise provlded by agreement Indorsed here- 
on or added hereto, shall be void * * * jf the subject of Insurance be 
Personal property and be or become incumbered by a ehattel mortgage." 

The agents of the insurance Company had no authority to waive 
this provision, but they did hâve full authority to assent to a mort- 
gage of the insured personalty by means of written indorsement on 
or addition to the policy. A month after the insurance was pro- 
cured, the insured, being indebted to Dodge and Stevenson, gave 
thera as security two mortgages upon the mill property, one upon 
the realty, which required no assent to préserve the validity of 
the policy, and the other upon the personalty. Thereupon, at the 
requèst of the insured and Dodge and Stevenson, the agents of the 
insurance company made this indorsement upon the poHcy: "Sub- 
ject to ail the conditions of this policy, loss, if any, payable to G. B. 
Dodge and A. M. Stevenson, as their interest may appear." It was 
positively averred in the complaint to which a demurrer was sus- 
tained that the insurance company consented to both mortgages. 
The insured property was destroyed by fire, proofs of loss were 
furnished, the authorized représentatives of the parties and of oth- 
er insuring companies met and adjusted the loss, but the défendant 
company refused to pay. My associâtes hold that a complaint 
setting forth thèse facts does not state a cause of action, and that 
the plaintififs may not, by proofs, show what was actually intended 
by the indorsement upôn the policy. 

The insurance company contends — and its contention is sus- 
tained — that the gênerai averment in the complaint of its consent 
is referable to the particular indorsement upon the policy by its 
agents, and that the indorsement cannot be construed as a consent 
to the chattel mortgage. Out of the latter part of this contention 
arise the principal questions in the case. In the cases cited in the 
foregoing opinion (Carpenter v. Insurance Co., 16 Pet. 495, 10 L. 
Ed. 1044; Northern Assurance Co. v. Building Ass'n, 183 U. S. 
308, 23 Sup. Ct. 133, 46 L. Ed. 213; Forbes v. Insurance Co., 9 
Cush. 470 ; Worcester Bank v. Insurance Co., 11 Cush. 265, 59 Am. 
Dec. 145 ; Walsh v. Insurance Co., 73 N. Y. 5) there was an entire 
failure to make indorsements upon the policies, as was required 
by their terms, and it was sought to supply the omission by oral 
testimony. The doctrine of thèse cases is unassailable, but it has 
merely an indirect bearing upon the case at bar. Hère an indorse- 
ment was requested. It was made by the authorized agents, and 
the questions are: What is to be donc with it? How should it 
be construed? If it is ambiguous in its application, is oral testi- 
mony admissible to explain it? 

In Bâtes v. Insurance Co., 10 Wall. 33, 19 E. Ed. 882, also cited 
in the foregoing opinion, the policy contained a clause that, if 
the insured property be sold or conveyed, or if the policy itself 
should be assigned, without the consent of the company, the risk 



ATLAS REDUCTION 00. V. NEW ZEALAND INS. OO. 511 

should cease, and the policy become void. The indorsement made 
and consented to was, "Payable in case of loss to E. C. Bâtes." It 
was held that this indorsement indicated neither a sale or convey- 
ance of the insured property nor an assignment of the policy. Jus- 
tice Miller, in delivering the opinion of the court, said : 

"If it could be shown that It had been the course of dealing between thèse 
particular parties to recognize the indorsement of the party iirst assured as 
évidence of a sale, and the indorsement of the Company as a consent to the 
sale, or if it could be shown that by custom and usage in any particular 
place thèse indorsements were so treated, the case might be différent; but, 
in the absence of such usage or custom, we can see In thèse indorsements 
nothing more than the direction of Philbrick and the consent of the company 
that any loss sustained by Philbrick, eovered by that policy, should be paid 
to Bâtes. As Philbrick did not hâve any interest in the goods when the flre 
occurred, he sustained no loss, and the policy eovered none." 

This case, so far from militating in any degree against the con- 
tention of Dodge and Stevenson and the insured is, on the con- 
trary, helpful in its bearing, in that, as applied to the case before 
us, it tends to limit the indorsement to the scope and purport 
averred to hâve been actually within the contemplation of ail of 
the parties. It is not claimed hère that the insured property was 
sold, or that the policy was assigned. On the contrary, it was 
averred that the insured property of both classes was mortgaged, 
that the company actually consented thereto; and it is contended 
that the indorsement which was made is fairly and reasonably cal- 
culated to so signify. Scania Insurance Co. v. Johnson, 22 Colo. 
476, 45 Pac. 431, is a case like Bâtes v. Insurance Company; and in 
Delaware Insurance Co. v. Gréer, 130 Fed. 916, 57 C. C. A. 188, 61 
L. R. A. 137, it was merely held that an indorsement making loss 
payable to a mortgagee as his interest might appear did not ex- 
cuse compliance with another and additional provision that the 
policy should be void if, with knowledge of the insured, foreclosure 
proceedings be commenced, etc., unless otherwise provided by 
agreement indorsed on the policy. 

In approaching the questions arising in this case it should be 
borne in mind that the settled rule of construction is that the lan- 
guage of a policy of insurance is the language of the company, and 
this includes indorsements made by its agents, and it is both rea- 
sonable and just that its own words should be construed most 
strongly against itself. If the policy is so framed, and an indorse- 
ment thereon is so worded, as to leave the meaning doubtful or 
ambiguous, or when the phraseology employed is calculated to mis- 
lead the insured, the courts will lean against the construction which 
would limit or discharge the liability of the company. National 
Bank v. Insurance Co., 95 U. S. 673, 24 L. Ed. 563 ; Grâce v. In- 
surance Co., 109 U. S. 278, 283, 3 Sup. Ct. 207, 27 L. Ed. 932; Mou- 
lor v. Insurance Co., 111 U. S. 335, 341, 4 Sup. Ct. 466, 28 L. Ed. 
447; Travellers' Ins. Co. v. McConkey, 127 U. S. 661, 666, 8 Sup. 
Ct. 1360, 32 L. Ed. 308 ; Thompson v. Ins. Co., 136 U. S. 287, ?97, 
10 Sup. Ct. 1019, 34 L. Ed. 408 ; London Assurance v. Companhia, 
etc., 167 U. S. 149, 159, 17 Sup. Ct. 785, 42 E. Ed. 113 ; Liverpool, 
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etc., Ins. Co. v. Keamey, 180 U. S. 132, 136, 21 Sup. Ct. 326, 45 L. 
Ed. 460 ; McMaster v. Life Ins. Co., 183 U. S. 25, 40, 22 Sup. Ct. 
10, 46 L. Ed. 64; Texas & Pacific Ry. Co. v. Reiss, 183 U. S. 631, 
626, 22 Sup. Ct. 263, 46 L. Ed. 358 ; Royal Ins. Co. v. Martin, 193 
U. S. 149, 162, 24 Sup. Ct. 247, 48 L. Ed. 385. 

In American Surety Co. v. Pauly, 170 U. S. 133, 144, 18 Sup. Ct. 
552, 42 L. Ed. 977, it was said: 

"I£, looking at ail its provisions, the bond is fairly and reasonably sus- 
ceptible of two constructions, one favorable to the bank and the other favor- 
able to the surety Company, the former, if consistent with the objeets for 
wliieh the bond was given, must be adopted; and this for the reason that 
the instrument which the court is invlted to Interpret was drawn by the at- 
torneys, officers, or agents of the surety company. This is a well-established 
rule in the law of insurance." 

In Liverpool, etc., Insurance Co. v. Kearney, 94 Fed. 314, 36 C. 
C A. 265, this court, speaking through Judge Thayer, held that 
the terms of policies of insurance should receive a reasonable, 
not a strictly literal, construction. In affirming this case (180 
U. S. 138, 21 Sup. Ct. 326, 45 L. Ed. 460) the Suprême Court said: 

"A literal interprétation of the contracts of Insurance mlght sustain a con- 
trary view, but the law does not require such an interprétation. In so hold- 
ing the court does not make for the parties a contraet which they did not 
make for themselves. It only interprets the contraet so as to do no violence 
to the words used, and yet to meet the ends of justice." 

In Palatine Insurance Co. v. Ewing, 92 Fed. 111, 114, 34 C. C. A. 
236, in discussing the effect of a "rider" upon the provisions of the 
Tjody of a policy, Judge Severens, of the Sixth Circuit, said : 

"But if this conclusion were not so clear as it seems to us to be, and were 
only a permissible one, there are several established rules of construction 
applicable to the subject which concur in inducing the same resuit. One of 
those rules is that forfeitures are not favored in law, and the courts will 
seek to flnd, if fairly possible, such a construction of the contracts of parties 
as will relieve them f rom the inéquitable conséquences arising theref rom. 
* • ♦ Another rule, which is especially, but not solely, applicable to in- 
surance contracts, is that, when the meaning of the instrument, taken as a 
whole, Is doubtful, Its several provisions should be construed favorably to 
the party to whom the undertaking is made, and most strongly against the 
party in whose Interest the provisions are Introduced. » * * gtiii an- 
other rule is that, where a spécial provision is added to the formai contraet, 
the spécial provision will be taken to dominate the formai part, upon the 
princlple that it more surely expresses the final purpose of the parties." 

In Hoiïman v. ^Etna Insurance Co., 32 N. Y. 405, 413, 88 Am. 
Dec. 337, the court, after observing that the terms of the policy that 
was being considered were not such as would naturally suggest 
even a query in the minds of the assured whether a transfer of in- 
terest as between themselves would work a forfeiture, said: 

"It Is a rule of law as well as of ethics that, where the language of a 
promisor may be understood in more sensés than one, it is to be interpreted 
in the sensé in which he had reason to suppose it was understood by the 
promisee. It Is also a famillar rule of law that, If It be left in doubt, In 
View of the gênerai ténor of the Instrument and the relations of the contract- 
iug parties, whether gIven words were used in an enlarged or a restricted 
sensé, other things being equal, that construction should be adopted which 
is most bénéficiai to the promisee." 
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In Utley v. Donaldson, 94 U. S. 46, 34 h. Ed. 54, the Suprême 
Court approved of the following from the case last mentioned : 

"Every intendment Is to be made against the construction of a contract 
under which it would operate as a snare." 

As Lord St. Leonards observed in Anderson v. Fitzgerald, 4 H. 
L. Cas. 510, a policy of insurance "ought to be framed with such 
deliberate care that no form of expression by which, on the one 
hand, the party assured can be caught, or by which, on the other, 
the Company can be cheated, shall be found upon the face of it." 

Such instruments are addressed primarily not to the court, but 
to the compréhension of men who presumably are of average in- 
telligence, and who are not especially skilled in the technicalities 
of language. It is not meant by this that there is room for con- 
struction when plain and unequivocal language is employed, or 
that the ignorant and careless may be assisted at the expense of 
an insurance company by subtle distinctions which do not pertain 
to the substance of things. On the other hand, courts should not 
be astute to discover grounds for forfeiture that would not occur 
to men of ordinary intelligence whose minds are alert for the proper 
protection of their interests. One extrême is as much to be avoid- 
ed as the other. 

The discovery of the intent is the cardinal rule of construction, 
and in aïd thereof courts should, as much as possible, place them- 
selves in the position of the contracting parties, and thereby en- 
deavor to regard the writing in the same light as those who made it. 

In Scott V. United States, 12 Wall. 443, 444, 20 L. Ed. 438, a 
case involving a contract for transportation, the court said: 

"In cases like this it is the duty of the court to assume the standpolnt oc- 
cupied by the parties when the contract was made, to let in the light of the 
surrounding circumstances, to see as the parties saw, and to thinlc as they 
must hâve thought in assenting to the stipulations by which they are bound. 
This process is always eiïectiTe. When the ternis employed are doubtful 
or obscure, there is no surer guide to their intent and meaning." 

Again, another rule is that an exception to the liability imposed 
by the contract of insurance is not to be liberally construed. Can- 
ton Ins. Office V. Woodside, 90 Fed. 301, 33 C. C. A. 63. 

Again, it is the settled rule that if in the application of the pro- 
visions of a policy of insurance to the subject-matter thereof an 
ambiguity arises, and a doubt as to what the parties intended, paroi 
évidence is admissible for the ascertainment of their real intention. 
In summing up the principles announced in Northern Assurance 
Co. V. Building Ass'n, 183 U. S. 308, 361, 22 Sup. Ct. 133, 46 L. Ed. 
213, the court recognized this modification of the principal doc- 
trine of that case; and it was also recognized in the excerpts from 
some of the cases which were cited. Sheldon v. Insurance Co., 
22 Conn. 235, 58 Am. Dec. 420; New York Ins. Co. v. Thomas, 3 
Johns. Cas. 1 ; Franklin Fire Ins. Co. v. Martin, 40 N. J. Law, 568, 
29 Am. Rep. 271. 

In Fogg V. Insurance Co., 10 Cush. 337, Chief Justice Shaw said: 

"When words are doubtful, it is compétent for parties to go into proof of 
the relation in which the parties stood to each other, the acts mutually done 

138 F.— 33 
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by them, and generally the surroundlng circumstances, In order the better 
to understand the language used by tbern, and thus ascertain their intent; 
and under this rule the évidence was admltted." 

Turning, then, in the light of the foregoing principles, to the pro- 
vision of the policy in suit that it should be void in case the subject 
of insurance was Personal property and became incumbered by a 
chattel mortgage without the consent of the company indorsed 
theteon, and to the language of the indorsement itself, the inquiry 
which first suggests itself is as to the scope and purport of the 
operating clause of the indorsement, "Loss, if any, payable to G. B. 
Dodge and A. M. Stevenson as their interest may appear." It is 
sufficiently shown by the authorities cited in the foregoing opinion 
that its meaning could not be that the insured property had been 
sold to Dodge and Stevenson, or that the policy of insurance had 
béen assigned to them (see, also, Minturn v. Insurance Co., 76 
Mass. 501 ; Franklin Savings Inst. v. Insurance Co., 119 Mass. 340 ; 
Griswell v. Insurance Co., 70 Mo. 654 ; Froehly v. Insurance Co., 32 
Mo. App. 302) ; and therefore, as there was no sale of the property, 
and no assignment of the policy, that matter may be dismissed from 
considération. 

This leaves remaining the inference either (1) that Dodge and 
Stevenson were gênerai creditors of the insured, or (2) that they 
held a mortgage or other lien upon the insured property. It will not 
be profitable to discuss the former at length. It is sufficient to say 
that such indorsements upon iàre policies in favor of mère gênerai 
creditors without lien upon or interest in the property are not fré- 
quent, and that the one before US plainly indicates that Dodge and 
Stevenson were something more than gênerai creditors. It is a 
mattéi' of common knOwledge that among those having to do with 
fire insurance either as agents of insurers or as insured such a loss 
payable clause almost invariably signifies that the persons named 
hâve a mortgage or other lien upon the insured property either ex- 
isting or in immédiate contemplation, but that the amount thereof 
is subject; tb^ fluctuation in the future, or may be fully discharged 
before loss under the policy. Hence the words "as their interest 
may appear." The term "interest," as ordinarily used in connec- 
tion with fire insurance, signifies some right that has relation to 
property, and it would seem to be a misinterpretation of language 
to say that the interest réferred to in the indorsement was solely an 
interest created by the indorsement itself. But assuming that it 
is a possibility that the indorsement might mean that Dodge and 
Stevenson, were mère gênerai creditors without lien, the sufficient 
answer isithat the rights of litigants ought not to be determined by 
général rules of construction applied to possibilities, when the 
qualifications of those rules and the probabilities of the case lead 
unerringly to a dififerent resuit. 

But, after ail, this is not a vital, :or even a very important, mat- 
ter in the case, as I view it, for it may be assumed without détri- 
ment to the position of the insured and Dodge and Stevenson that 
such an indorsement is broad enough to include gênerai creditors 
as wèil -as mortgagees. Under ail the authorities, and the usages 
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and customs of the business, and by ail rational rules of interpré- 
tation the operating clause of the indorsement, if standing alone, 
would hâve embraced both mortgages of Dodge and Stevenson — 
the one upon the personalty as well as the one upon the realty. 
I do not understand that this is disputed. The words were suf- 
ficiently comprehensive for that purpose. They were such as busi- 
ness men would naturally employ, and be satisfîed with as evi- 
dencing their intention, and as complying with the requirements 
of the policy. But it is said that by reason of the prefixing of the 
qualifying words, "Subject to ail the conditions of this policy," 
the spécifie subject-matter of the operating clause was invaded 
and so circumscribed that a condition of the policy against a chat- 
tel mortgage not consented to was broken, and the policy thereby 
became void. To this I do not assent. The operating clause of 
the indorsement was directed to a spécifie subject-matter among 
ail those contained in the policy, and its obvions and apparent 
effect was to give consent to the mortgages of Dodge and Steven- 
son. It is but fair to say that it is more than probable that the 
parties so intended it. The qualifying clause was a gênerai référ- 
ence to ail the stipulations of the policy which determined or 
afïected the responsibility of the company, and there were about 
70 of them, from those pertaining to the management of the in- 
sured premises down to those governing the ascertainment and ad- 
justment of a loss. The former was immediately significant and 
intelligible, and would naturally be at once recognized as being 
fully adéquate for the safeguarding of the rights of the insured 
and his mortgagees. The opération of the latter was at the best 
indirect, and implied relation to many subjects and conditions. 
The construction desired by the Insurance company would hâve 
required of the insured and Dodge and Stevenson a weighing and 
an accurate conception of ail the consistencies and inconsistencies 
between the words of the indorsement and the many stipulations in 
the body of the policy itself, and this in the face of the fact that 
there were plain words before them, which seemed sufficient for 
their protection. It would fatally affect them with a hidden and 
an indirect sensé, contrary to one that was of plain and direct 
miport. May it not reasonably be said that a man of ordinary in- 
telligence, knowing the terms of his policy — and it is to such that 
thèse matters are first addressed — would naturally hâve assumed, 
under the circumstances of this case, that the existence of the chat- 
tel mortgage was duly recognized by the indorsement, and that the 
gênerai référence to ail of the conditions of the policy meant sim- 
ply those conditions that related to other matters which had a 
bearing upon the risk? Courts themselves not infrequently apply 
to the construction of the solemn enactments of Législatures a rule 
based upon an analogous course of reasoning. And from the oppo- 
site standpoint, may it not reasonably be said that in employing 
the words in question it was the sole purpose of the insurance 
agents to make sure and to inform the mortgagees that there was 
no contract of indemnity with them, but that it was still confined to 
the original parties to the instrument, and that the integrity of the 
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policy and the rîghts of Dodge and Stevenson arisîng from their 
mortgages and the consent of the company theieto were neverthe- 
less subject to be affected or wholly defeated by the acts or omis- 
sions of the insured? If, upon placing ourselves as nearly as possi- 
ble in the position of the insured and Dodge and Stevenson and the 
insurance agents, and regarding the words they used in the light of 
the known circumstances surrounding them, the above inqniries 
should be answered in the affirmative, then the actual intent of the 
parties bas yielded to a rigid rule of strict construction. 

Manufacturing concerns, réduction works, electric light, gas and 
water works, and the like, are almost always made up of both real 
and Personal property, and mortgages and trust deeds given by 
their owners in many cases embrace the property of both classes. 
And I cannot escape the conviction that, having mortgaged both 
the realty and the personalty of their concerns, the great majority 
of such owners or their managers, men of intelligence and business 
affairs, cognizant of the stipulations of their policies of insurance, 
v/ould, upon applying to the agents of the insuring companies, 
and fully advising them of the facts, be satisfied with the making 
of just such an indorsement as was made in this case, and would 
rest in full faith that their rights had been adequately protected. 
Suppose the indorsement before us had been: "Subject to ail the 
conditions of this policy, loss, if any, payable to G. B. Dodge and 
A. M. Stevenson mortgagees, as their interest may appear." Log- 
ically the contention of the company would then hâve been that, 
since the term "mortgagees" might hâve related to the real estate 
mortgage, and not to that upon the personalty, the policy was void. 
It is unfortunate that such précision of thought and expression may 
not soon be expected in the usual conduct of business affairs. In 
iny opinion, the construction sought by the insurance company is 
at variance with every rule to which attention has been directed. 
It contemplâtes that its own language, fairly open to a différent 
view, be taken most favorably to itself. It seeks the strict appli- 
cation of a rule of law to a condition of fact created by the exclusion 
of every hypothesis which would make to a contrary conclusion, 
and avoids those other supplemental and qualifying rules which 
are equally as well settled. It does not seek the answer to the 
question which in the construction of contracts in writing should 
always be asked, "Viewed in the light of the surrounding circum- 
stances as presented to them, what was the real intention of the 
parties"? The tendency to the unrestrained invasion of the clear 
terms of policies of insurance by oral testimony which was so de- 
structive of the rights of the companies has been well checked by 
the décision of the Suprême Court in Northern Assurance Co. v. 
Building Ass'n, supra ; but it seems to me that the présent conten- 
tion of the insurance company tends strongly to the other extrême, 
and that a rule is sought more rigid than that applied to other 
written contracts, or even that which obtains in cases involving 
statutes against frauds and perjuries. 
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GUARANTT TRUST CO. OF NEW YORK et al. T. ATLANTIC COASX 
ELECTRIC R. CO. 

(Circuit Court of Appeals, Thlrd Circuit. June 1, 1905.) 

Nos. 8 and 9. 

1. Steeet Railroads—Mobtgagis— Date— Construction. 

Where the antliority for tiie exécution of a street rallroad mortgage, 
and bonds secured ttiereby, not glven until October 7,- 1S96, required tlie 
mortgage and bonds to be antedated as of July 1, 1890, and ttiey were 
so antedated, as between the mortgagor and mortgagee the mortgage 
would be considered as a conveyance of property on the day the mort- 
gage and bonds were dated. 

2. Same— Afteb-Acqtjibed Pbopeett— Lien. 

A Street raihvay mortgage given to secure bonds reclted the form of 
the bonds, and denlared that they were secured by a mortgage on ail 
the certain railroad and other property, real and Personal, and franchises 
of the railroad Company, then owned or thereafter acquired by It. The 
mortgage conveyance clause llmlted Its lien on after-acqulred property 
to rlghts acquired by lease from other rallroad companies, as "shouîd be 
connected with or appurtenant to" the rallroad of the mortgagor, spe- 
clfically descrlbed. Held, that the mortgage lien embraced rlghts ac- 
quired by lease made after its date to the mortgagor by other rallroad 
companies ownlng roads connected with the mortgagor's railroad and 
operated in connection therewlth, the capital stock of and a lease from 
a new corporation organized merely for the purpose of holding title to 
the road of another company simllarly operated, ail of whlch was owned 
by the mortgagor, together with a Une of rallroad subsequently con- 
structed by the mortgagor, and operated in connection with lis System. 

3. Same— Subsequently Acquiked Liens. 

Where a street rallway mortgage given to a trustée to secure bonds 
covered after-acqulred property, and the trustée was requested to issue 
110 of the bonds so secured for the purchnse of the assets of a Connect- 
ing street railway company sold at a receiver's sale, whlch It dld, and such 
assets were conveyed to a new corporation, ail of the stock of whlch 
was dellvered to the mortgagor, and operated by it In connection with 
Its System, such trustée was charged with notice that the assets so pur- 
chased were, in equity, subject to the mortgage, and hence the trustée 
could not acqulre a superlor lien on such assets by a subséquent pledge 
of the stock of such corporation to secure a loan subséquent ly made to 
the mortgagor. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

For opinion below, see 132 Fed. 68. 

Wm, A. Glasgow, for Tracy et al. 
Julien T. Davies, Jr., for Trust Co. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. Thèse are cross-appeals from the decree 
of the Circuit Court of the United States for the District of New 
Jersey, foreclosing a mortgage made by the Atlantic Coast Electric 
Railroad Company, a corporation of the state of New Jersey, to the 
Guaranty Trust Company of New York, a corporation of the state 
of New York, trustée, dated July 1, 1896, to secure an issue of bonds, 
known as General Mortgage 5 Per Cent. Bonds, to the amount 
of $500,000. A committee of thèse bondholders, who were allowed 
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to intervene in the Circuit Court, hâve appealed from a portion of 
the decree which âdjudicates that the Guaranty Trust Company, the 
mortgagee, has individually, and not as trustée, a lien upon certain 
shares of stock pledged.to it superior to the lien of the mortgage 
securing said bonds. The défendant railroad company appeals from 
certain other portions of the decree adjudging that the mortgage 
is a lien upon certain leasehold interests and upon an extension of 
the line of raiiway dfcscribed in the mortgage. 

The material facfs as disçlosed by the record are as foUows: 

The gênerai mortgage under foi-eclosure is dated July 1, 1896. 
It was acknowledged October 8, 1896, and recorded October 13, 
1896. The resolution, authorizing the exécution and delivery of 
the mortgage, was adopted October 7, 1896. On that date, the in- 
terest of the Atlantic Coast Electric Railroad Company, the de- 
fendant, in the différent Unes of the System it was operating, was 
as follows : 

(1) The original line owned and operated by it under its incor- 
poration, extended from a point in Asbury Park to the north side 
of Brighton avenue in Long Branch. 

(3) The line of road from Brighton avenue north to Atlantic 
avenue was that of the West End & Long Branch Raiiway Com- 
pany, ail of whose capital stock, viz., $100,000, was owned by the 
défendant company. AU the property of the West End Company 
was leased to the défendant company, by instrument dated August 
3, 1896. 

(3) A short line with a loop extending from Atlantic avenue to 
Pleasure Bay Landing, was owned absolutely by the défendant 
company. 

(4) The lines in Asbury Park were those of the Seashore Electric 
Raiiway Company, a corporation of the state of New Jersey, 1,500 
shares of whose capital stock, out of a total issue of 2,000 shares, 
were owned by the said défendant company. The property of the 
Seashore Electric Railroad Company was leased to the défendant 
company, by instrument dated August 3, 1896. 

It will be observed that the leases of the Seashore & West End 
Railroads, above mentioned, were made August 3, 1896, prior to the 
exécution and delivery of the mortgage on October 7, 1896, but after 
its date, July 1, 1896. AU of the above-mentioned properties were 
already subj ect to a fîrst mortgage of the défendant company, dated 
April 27, 1895, made to the Knickerbocker Trust Company, to secure 
an issue of first mortgage bonds of the aggregate amount of 
$1,000,000. With this mortgage, however, we are not hère con- 
cerned. It appears, therefore, that from and after August 3, 1896, 
and on until its acquisition of the Asbury Park & Belmar Street 
Raiiway Company, in May, 1898, the défendant company substan- 
tially owned, controUed and operated a line or system of railways, 
extending from Pleasure Bay Landing southwardly to the lines 
of the said Asbury Park & Belmar Street Raiiway Company. Af- 
ter the last-mentioned date, when, in the manner hereinafter more 
particularly described, the défendant company acquired the raii- 
way of the Asbury Park & Seagirt Raiiway, there was a further 
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extension of its line southwardly, and it practically owned and 
operated the System or line thus extended. It afterwards construct- 
ed and owned what was called the Belmar Extension, about a mile 
and a half long, Connecting with what was formerly the Asbury 
Park & Belmar Road, and constituting a continuation of its line. 
At the beginning of the foreclosure suit, therefore, the line or Sys- 
tem operated, owned and controlled by the défendant company, ex- 
tended from Pleasure Bay Landing through the short line owned 
by the défendant company, to the line of the West End & Long 
B ranch Railway Company, over said Une to the original line of 
the défendant company, then over and through the line of the Sea- 
shore Electric Railroad Company in Asbury Park, to the line of the 
former Asbury Park and Belmar (now the Asbury Park & Seagirt) 
Road, and then over the Belmar extension of the latter road to its 
terminus. The subjoined diagram, furnished in the brief of the 
défendant company, will serve to exhibit the relative positions of 
thèse several lines, though not their relative length : 

a 6. 4. 1. 2. 3. 



Belmar Exten- 
sion. 

Constrneied 
and owned by 
d e f e ndant 
company 



Asbury Park & 
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Atlantic Coast 
Sbort Line 
from Atlantic 
Avenue to 
Pleasure Bay 
Landing, own- 
ed by défend- 
ant company. 



The appellants, the intervening bondholders, claim that the lien 
of the mortgage securing their bonds, covers ail the property of the 
line or System thus indicated and described, whether acquired by the 
défendant company before or after the date of the mortgage, by vir- 
tue of certain after-acquired property provisions in the said mort- 
gage, alleged to be sufficient for that purpose. By the cross-ap- 
peal of the appellant company, it is contended that, by a proper con- 
struction of the language and terms of the mortgage, its lien only ex- 
tends to the original Atlantic Coast Electric Railroad Company 
and to the short line from Atlantic avenue to Pleasure Bay Landing, 
owned at the time by the défendant company (being Nos. 1 and 3 
of the diagram), and to such property as was strictly appurtenant 
thereto, which, it is contended, would not include the other lines 
of railway above mentioned, and indicated in the diagram as Nos. 2, 
4, 5 and 6. 

There is no controversy as to the complainant being entitled, as 
trustée, to a decree for the sale of the mortgaged property. The 
only questions to be considered hère, as in the court below, relate 
to the extent of the lien of the mortgage. As we think there was 
no error in the decree of the court below, so far as it related to those 
properties embraced in the railway System or line of the défendant 
company, other than that of the Asbury Park & Seagirt Railway, 
we cannot do better than refer to, and adopt as our own, that part 



"ïZt» 138 FEDERAL REPORTER. 

of the opinion of the learned judge of the court below, which deals 
with the mortgage lien on this property. It is as foUows : 

"Admittedly, the mortgage covers ail the propertles speciflcally descrlbed 
in it. But does it also extend to and embrace the foUowing properties ac- 
quired by the défendant Company after the date of the mortgage — the lease- 
hold interest in the West End & Long Branch Railroad, the leasehold inter- 
3St in the Seashore Electric Railroad, the leasehold interest in the hôtel 
property at Pleasure Park Bay, the capital stock of and the leasehold in- 
terest in the Asbury Park & Seagirt Railroad, and the line of railway ex- 
tending through Belmar? The défendant insists that none of thèse last- 
mentioned properties are subject to the lien of the mortgage ; the complain- 
ant insists that ail of them, exeept the capital stock of the Asbury Park & 
Seagirt Railroad, which the complalnant claims to hold in Its individual ea- 
pacity as collatéral security for the payment of the defendant's promissory 
note, are subject to its lien; and the bondholders, who are represented by 
spécial counsel, insist that ail of the properties, including the stock of the 
Asbury Park & Seagirt Railroad, are subject to its lien. 

"Although the authority for the exécution of the bonds and mortgage was 
not glven until October 7, 1896, and the mortgage was not recorded un- 
til October 13, 1896, the resolution authorizing their exécution required 
them to be antedated July 1, 1896. They were so antedated. As between 
mortgagor and mortgagee, therefore, the mortgage will be considered as 
a conveyance of property on July 1, 1896. ïhls was the plain intention 
of the défendant company, and property acquired by that company between 
the date of the mortgage and the time of authorizing its exécution, or of 
recording it, as well as that acquired after such authority or record, must be 
deemed to be future-acqulred property. If, then, the mortgage covers any fu- 
ture-acquired property at ail, the mère fact that two leasehold Interests — 
one in the West End & Long Branch Railroad Company and the other In the 
Seashore Electric Railway Company — were acquired after the date of the 
mortgage but before the authority for its exécution was given, will not ex- 
clude them from the lien thereof. 

"The mortgage Is inartlstlcally drawn. Whether It was the intention of 
the défendant company to subject to the lien of Its mortgage after-acqulred 
properties like those above mentioned must be ascertained ïrom an examina- 
tion of the varions clauses in the mortgage concerning after-acquired prop- 
erties. On such examinatlon it appears that the mortgagor conveyed to the 
mortgagee 'ail the right, title and interest of the railroad company [the 
mortgagor] now owned, or hereafter in anywise acquired by it, in and to ail 
and singulat the lines of railroad and railroad tracks and routes and other 
property, real and Personal, hereinbelow descrlbed.' Then follows, first, a 
spécifie description of the Unes of railroad owned by the défendant company 
on July 1, 1896. Secondly, the description embraces 'ail lands and real es- 
tate * * * buildings, improvements, tenements and hereditaments, now 
owned by the railroad company, or hereafteç at any time or howsoever ac- 
quired by it, which are or may be connected with or appurtenant to the 
above descrlbed and hereby mortgaged railroad and routes.' Thirdly, the 
description embraces 'ail and every franchise [including the franchise to be a 
corporation], right, privilège and easement of whatsoever kind or nature, 
now or hereafter at any time or howsoever owned, acquired, possessed, en- 
joyed or exercised by the railroad company, either by virtue of any act of the 
Législature of the State of New Jersey, or * * * of any contract or lease 
between the railroad company and any other railroad or other corporation 
« * * which are or may be connected with or appurtenant to the above 
descrlbed and hereby mortgaged railroad and routes.' The description fur- 
ther embraces 'ail and singular the liberties, privilèges and franchises con- 
nected with or relating to the said railroad, routes and real and Personal 
property hereto [hereby] mortgaged • * • with ail and singular the 
* * * hereditaments, easements and apptirtenances to the above descrlbed 
and hereby mortgaged railroad routes and real and Personal property, fran- 
chises and premisës, or any part thereof, now or hereafter belonging or in 
any wise appertainlng.' 
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"The défendant Inslsts that thèse clauses relating to future-acquired prop- 
erty are limited to the railways speclflcally described In the mortgage and 
to properties appartenant to such speclflcally described railways, and that 
they do not Include subsequently acquired leases or stocks, or even the line 
of rallroad constructed through Belmar. To détermine the question, the 
meaning of the words 'connected with or appurtenant to' must be ascertalned. 
The phrases 'connected with' and 'appurtenant to' are not necessarlly synony- 
mous. The rallroad of the West End & Iiong Branch Rallway Company is 
physically connected with that of the défendant company at the northerly 
end of the latter company's main line, and the rallroad of the Seashore Elec- 
tric Raihvay Company is physically connected with that of the défendant 
Company at the southerly end of the latter company's main line. The de- 
fendant company secured leases upon thèse two Unes of rallroad and has 
been operating them in connection with its own road. In Columbia Finance 
& Trust Co. V. Kentucky Union Railway Co., 60 Fed. 794, 9 C. C. A. 2G4, it 
appears that the défendant company in that case executed a mortgage upon 
its line of rallroad, which is speclflcally described therein, and also upon 
'the lands, real estate, telegraph lines, rallroad tracks, side tracks, bridges, 

* * "■ and ail other things of whatever kind, belonging or In anywise ap- 
pertaining, or which hâve been or may be acquired or provided for use upon 
or in connection with said rallroad, * * * and also ail locomotives 

* * * and other chattels now or hereafter belonging to or appertaining to 
said rallroad, and ail property, both real and Personal, of every kind and 
description, which sball hereafter be acquired for use on said rallroad, and 
ail the corporate rights, privilèges, franchises and immunities, and al! things 
in action, contracts, claims and demands of the said party of the first part, 
whether now owned or hereafter acquired, in connection or relating to the 
said rallroad.' Hère, it will be observed, the clauses relating to after-ae- 
quired property were also limited to the preceding speclflcally described line 
of railroad. Yet it was held that the lien of the mortgage covered a lease- 
hold Interest in another Connecting rallroad acquired by the défendant com- 
pany after the exécution of the mortgage. 

"In the mortgage now being foreelosed, every 'right' of the défendant com- 
pany, acquired after the date of the mortgage by lease from any other rail- 
road company, was by express terms included in the lien of the mortgage, 
provided such 'right' should be 'connected with or appurtenant to' the rail- 
road therein speclflcally described. As aiready stated, the défendant com- 
pany has been operating the leased railroads in connection with its own road. 
It has been in possession of and has been exercising the rights acquired by 
the leases. Thèse rights, if not appurtenant to, are, within the fair meaning 
of the language of the mortgage, 'connected with' the defendant's railroad. 
Unless such construction be adopted, the clause of the mortgage relating to 
rights acquired by lease seems to hâve no force or effect whatever. If there 
be doubt as to the true meaning of this clause, or of any other of the clauses 
relating to after-acquired property, the construction put upon them by the 
parties to the mortgage at the time of its exécution, and the acts done by 
those parties, may be resorted to as aids in ascertaining their true meaning. 
1 Gr. Bv. § 293; Bradley v. Packet Co., 13 Pet. 89, 10 L. Ed. 72; Reed v. 
Marchants' Mutual Ins. Co., 95 U. S. 23, 24 L. Ed. 348. And in Central Trust 
Co. V. Kneeland, 138 U. S. 414, 11 Sup. Ot. 357, 34 L. Ed. 1014, the court re- 
sorted to the language of the prospectus, issued for the purpose of inviting 
investors to purchase the bonds of the ïoledo, Delphos & Burlington Railroad 
Company, and to the language of the resolution of the directors of the com- 
pany, authorizing the exécution of the mortgage intended to secure those 
bonds, for the purpose of conflrmlng the construction glven by the court 
to the after-acquired property clause of the mortgage. In the case now 
in hand we flnd the resolution of the directors of the défendant company, 
passed October 7, 1896, embodled in full the form of bonds intended to be 
secured by the mortgage and expressly approved that form. We also flnd 
that the same form of bonds is quoted in full in the récitals of the mortgage. 
Thèse bonds declared that they were secured by a mortgage conveying to the 
trustée (the complainant in this case) 'ail the certain railroad and other 
property, real and Personal, and franchises of said railroad coHipany, wheth- 
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er DOW owned or hereafter acquircd by It.' It thus àppeftrs that not only 
were the holders of thèse bonds Informed that thelr mortgage security was 
intended to apply to and cover ail after-acquired property of the défendant 
Company, but that ail other creditors of the défendant company received no- 
tice of such information and intention when the mortgage was placed on 
record. While the language of the mortgage, in its conveyance clauses, 
seems to restrict Its lien upon after-acquired property to such property as is 
connected wlth or appurteUant to the railroad Unes speciflcally described, 
and thus to limit the language of the bonds, the rights acquired by the two 
leases from the West End & Long Branch Railroad Company and the Sea- 
shore Electric Railway Company must. In view of ail the facts above stated, 
be deemed connected with or appurtenant to the speciflcally described rail- 
road Unes of the défendant company, and to be subject to the lien of the 
mortgage." 

It remains to consider the lien of the mortgage, as respects the 
Asbury Park & Seagirt Railway Company. The railway of this 
company, as we hâve seen, is an important link in the System or 
Une of the défendant company between Pleasure Bay Landing and 
the terminus of the Belmar Extension. Some time prior to March, 
1898, a reorganization committee of the bondholders of the Asbury 
Park & Belmar Street Railway Company had, under a decree of 
the United States Circuit Court, acquired title to the property rights 
and franchises of said company, and to its railroad and routes. On 
the date last mentioned, the directors of the défendant company 
uassed the following resolution, for the purchase of the property 
held by this reorganization committee: 

"Whereas, Messrs. Acton C. Hartshorne and G. B. M. Harvey, acting as a 
reorganization committee and in representing themselves and other owners 
of the flrst and second mortgage-bonds of the Asbury Park & Belmar Street 
Railway Company, hâve acquired title under a decree of the United States 
Circuit Court to the property, rights and franchises of the Asbury Park and 
Belmar Street Railway Company, and to Its railroad and routes ; and 

"Whereas said reorganization committee hâve offered to dispose of the 
same to this company ; be it theref ore 

"Resolved, that this company purchase from said reorganization commit- 
tee the property above described upon the following terms: 

"First. This company to exécute and deliver to the Monmouth Trust & 
Safe Deposlt Company, as trustée, a purchase-money flrst mortgage of the 
amount of $50,000 upon the railroad and other property so purchased, secur- 
ing flfty twenty-year gold bonds bearing flve per cent, interest of $1,000 re- 
deemable at the option of the company, at 105, the Interest thereoil to be paid 
semiannually, on the flrst days of September and March, and said bonds, 
when issued, to be delivered to or on order of said reorganization committee. 

"This company to deliver to or on the order of said committee, or either 
of them, 110 of its gênerai mortgage bonds now held in the treasury of the 
company, and to issue to or on the order of the said committee, or either 
of them, 5,000 shares of the capital stock of this company." 

The mortgage in suit, made by the défendant company to the 
complainant, contains the following spécifie provision in regard to 
the issue of the 500 bonds to be secured thereby : 

"Three hundred and flfty of the issue secured hereby shall be certîfied by 
the trustée and issued to or upon the order of the railroad company for the 
purposes of its business from time to time, upon its demand expressed by a 
resolution of its Board of Directors, and each of such resolutions shall con- 
stitute f ull authority and protection to the trustée In certif ying bonds in 
aecordance therewith. The remaining one hundred and flfty of the hereby 
secured bonds shall be certified and Issued only for the purpose of making 
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payment for additions to and extensions of the rallroad of the railroad Com- 
pany, or for a new power àouse or additional machinery, or any of said pur- 
poses, fuom time to time, upon receipt by the trustée of a resolution of the 
Board of Directors of the railroad Company, stating the amount of bonds 
required and the purpose for which the same are to be used, and accom- 
panied by a certificate signed by the président and treasurer of the railroad 
Company that the bonds so called for hâve been disposed of for one or more 
of the purposes herein mentioned; and each such resolution and certificate 
shall constitute full authority and protection to the trustée in certifying 
bonds in accordance therewith." 

It is important to observe that the mortgage, accepted and held 
in trust by the complainant trust company, makes this careful pro- 
vision concerning the issuance of the $150,000 of said bonds, and 
that pursuant thereto, on the 20th day of April, 1898, the défendant 
company passed the following resolution, a copy of which was de- 
livered to the complainant: 

"Whereas, by the terms of the gênerai mortgage of this company to the 
Guaranty Trust Company of New Yorli, as trustée, securing bonds of this 
company to the amount of $500,000, it Is provided that $150,000 of said bonds 
shall be certifled and issued only for the purpose of mailing a payment for 
additions to and extensions of the railroad of this company from time to 
time, upon receipt of the trustée under said mortgage, and by the résolu- 
tion of the board of directors of this company stating the amount of bonds 
required and the purpose for which they are to be used, now, therefore, be it 

"Rèsolved, that the amount of said gênerai mortgage bonds of this com- 
pany now required to be certifled and issued is $110,000 or 110 bonds of a 
thousand dollars each, and that the purpose for which the same are to be 
used, is the acquisition by this company of the railroad and routes and other 
property and franchises of the Asbury Park & Belmar Street Eailway Com- 
pany, recently sold under foreclosure and now about to be purchased by this 
company." 

On the same day, the président and treasurer of the défendant 
company certifled to the complainant that the $110,000 of bonds 

"Hâve heen disposed of by said railroad company for the purpose of acquir- 
ing as an addition to and extension of its railroad, the railroad and routes 
and ôther property and franchises heretofore owned and operated by the 
Asbury Parle & Belmar Street Railroad Company, and recently sold under 
foreclosure proceedings, the same being now about to be acquired by the 
said Atlantic Coast Electric Rallroad Company." 

For the purposes set forth in this certificate, the complainant, the 
Guaranty Trust Company of New York, certifled, and on March 
29, 1898, delivered, 110 bonds which were used for acquiring the 
"railroad and other property and franchises" of the "Asbury Park 
and Belmar Street Railway Company * * * as an addition to 
and extension of" the railroad of the défendant company. The 
remaining $40,000 of bonds held by the mortgagee, the complainant 
company, were, in December, 1899, upon a similar réquisition of the 
défendant company, and similar certificate of the purpose for which 
the bonds were to be used, delivered by the complainant to the de- 
fendant company. Thèse bonds, as before stated, were used for 
the purpose of acquiring and constructing an extension of the de- 
fendant's line from the southern terminus of the line tiien recently 
acquired from the reorganization committee of the Asbury Park 
& Belmar Street Railway: Company. After the purchase of the 
railway of the last-named company by the défendant, to wit, on 
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April 30, 1898, the président of the défendant company, at a meet- 
ing of its board of directors, stated 

"Xhat counsel thought it might be advlsable, In taklng over the Asbury Parlt 
& Belmar property, to incorporate a separate company to which the deed held 
by the reorganization eommittee shall be transferred, and this company own 
ail of the equlty in the property over and above a $50,000 pnrchase-money 
mortgage as provIded:for.by resolutions heretofore adopted. Mr. Kroehl then 
offered the following resolutions, which were duly seconded and unanimously 
adopted, as follows: 

"Resolved, that in the event of counsel flnally deciding It to be advisable 
to take over the Asbury Park & Belmar property heretofore purchased by this 
■company through the ownership of stock in a new corporation to be created 
for that purpose, the proper offlicers of this company are hereby authorized 
and directed to secure the incorporation of such company, and in ail other 
respects to pursue the method proposed by counsel, provlded that this com- 
pany shall own the entire equity in the property subject only to a purchase- 
money mortgage of $50,000, and be it further 

"Resolved, that this company guarantee the payment of principal and in- 
terest of bonds to be issued by such nev? corporation to the amount of $50,000 
In gold coin, and be it further 

"Eesolved, that the proper OfiBcers of this company are hereby authorized 
and directed to sign upon each of such bonds a proper guaranty to that efïect, 
on behalf of this company," 

At a meeting of the stockholders of the défendant company, held 
on the same day, April SOth, the following resolution of ratification 
was adopted : 

"Resolved that the action of the board of directors, In the matter of ac- 
quiring from Messrs. Acton 0. Hartshorne and G. B. M. Harvey the property 
rlghts and franchises of the Asbury Park & Belmar Street Bailway Com- 
pany, as set forth in their resolutions adopted at their meetings of March 
29, 1898, and April 20, 1898, be in ail things ratifled, approved and conflrmed." 

Accordingly, some time before May 27, 1898, a new corporation 
was organized under the name of the Asbury Park & Seagirt Rail- 
way Company, for the purpose of taking title to the property rights 
and franchises of the Asbury Park & Belmar Street Railway Com- 
pany. This new corporation took the title, executed the purchase- 
money mortgage for $50,000, and ail its capital stock was delivered 
to the défendant company. On August 27, 1898, a lease was exe- 
cuted to the défendant company by this new company, of ail its prop- 
erty, for a term of 99 years from September 1, 1898. 

The situation, then, was this: The property and franchises of 
the Asbury Park & Belmar Street Railway Company had been pur- 
chased by the défendant company, and paid for by it with $110,000 
of its bonds issued for that purpose by the complainant company, 
mortgagee and trustée for the holders of said bonds, in the manner 
above described. In addition, there was to be given, as the remain- 
ing part of the considération, a purchase-money mortgage for $50,- 
000, to secure bonds of the défendant company for that amount. 
The whole considération, therefore, was paid by the défendant 
company and the title acquired through the instrumentality of 
a new corporation crçated for the purpose, ail of whose stock was 
issued to and owned by the défendant company. When this new 
company took the title, the bonds last referred to were issued in its 
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name, and the mortgage to secure the same executed by it, but the 
défendant company guarantied the said bonds, principal and in- 
terest, pursuant to a resolution of its directors and another resolu- 
tion of its stockholders, authorizing the same to be done ; and in the 
same resolution, it was expressly declared that the whole equity 
over and above said mortgage, was retained by said company. The 
défendant company further covenanted to pay the taxes, assess- 
ments, license fées and charges imposed on the new corporation, 
or on the demised property, and an annual rental of $6,000, which, of 
course, would come back to the défendant company as the owner of 
ail the stock of the new corporation. The new company was incor- 
porated by the name of the Asbury Park & Seagirt Railway Com- 
pan3^ To adopt the language of the learned judge of the court be- 
iow, 

"Equity regards the substance of a transaction and not its mère form. 
In equity, tlie défendant company must be regarded as the purchaser of the 
property transferred by the reorganization commlttee to the Asbury Park &. 
Seagirt Railway Company. The latter company is a corporation practically 
in name only. It has no assets, and ail its liabilities hâve been assumed by 
the défendant company. It was created merely to subserve the interests of 
the défendant company, and with the express understanding that the défend- 
ant company should own the entire equity in the property of the new cor- 
poration, over and above the purchase-money mortgage of $50,000. The 
proofs show that the railroad of the new corporation forms a continuation 
of the roads of the défendant company and the Seashore Electric Railway 
Company, and that it has been operated by the défendant company as a part 
of its railway System and in connection with the défendant company's prop- 
erty specifically descrlbed In the mortgage given by It." 

The learned judge then states his own conclusion, as follows : 

"It is clear, therefore, that the lien of the complainant's mortgage extends 
to and embraces both the capital stock of, and the rights acquired under the 
lease from, the Asbury Park & Seagirt Railway Company." 

In so far as ail the stock of this company, and the rights acquired 
under the lease therefrom, can be held to represent the whole in- 
terest and ail the rights of the défendant company, in and to the 
property purchased as aforesaid from the Belmar Company, we 
agrée with the conclusion reached by the court below. As has 
been shown, there is clearly disclosed in the resolution of the board 
of directors of the défendant company, passed October 7, 1896, pro- 
viding for the form of bonds intended to be secured by the mortgage, 
and also in the mortgage itself, by its récital in fuU of the said form 
of bonds, an intention that the said mortgage should cover ail 
after-acquired property of the défendant company, and especially 
such property as should be acquired by the bonds issued for that 
purpose by the complainant company, as mortgagee and trustée, 
under the safeguards of certification and notice, so carefully provid- 
ed for in the mortgage itself. In view of this intention, so clearly 
expressed in the instrument itself, the conveyance clauses of the 
mortgage can, without difficulty, be interpreted, and indeed can 
only justly and properly be interpreted, to cover ail rights, fran- 
chises or property thereafter acquired by the défendant company 
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appurtenant to or in connection with the line of failroad controlled 
and operated by it. To quote again, the mortgage conveys 

"Ali and every franchise, rlght, privilège and easement of whatsoever klnd 
or nature, now or hereafter at any tlme or howsoever owned acqulred, pos- 
sessed, enjoyed, or exerclsed by the railroad company * • * which are 
or may be connected wlth or appurtenant to the above described and hereby 
mortgaged railroad routes, ♦ ♦ • and real and Personal property, fran- 
chises and prenilses, or any part thereof, now or hereafter belonglng or In 
anywlse appertainlng, • * • and also ail the estate, rlght, title, interest, 
property, possession, clalm and demand whatsoever, as well in law as in 
equity, of the railroad company, in and to the same and each and every part and 
parcel thereof, wlth the appurtenances." 

As shown in the opinion of the court below, ail bénéficiai interest 
and ownership in the franchises and property of the Belmar Com- 
pany, were purchased by and resided in the défendant company, the 
bare légal title being held by the Asbury Park & Seagirt Railroad 
Company, as trustée, for the benefit and purposes of the défendant 
company, which had paid the entire purchase price, and which re- 
mained the real équitable owner. The mortgage of July 1, 1896, 
both expressly and impliedly, covered équitable interests in after- 
acquired property appurtenant to or connected with the line of 
railroad controlled or operated by it. As soon as this équitable 
interest and ownership in the Belmar property was acquired, as 
hereinbefore described, by the défendant company, the lien of its 
mortgage attached itself thereto and reraained upon it, both before, 
and after the légal title had been placed in the Asbury Park & Sea- 
girt Company. Toledo, Delphos, etc., Railroad v. Hamilton, 134 
U. S. 296, 10 Sup. Ct. 546, 33 L. Ed. 905 ; Central Trust Co. v. Knee- 
land, 138 U. S. 414, 11 Sup. Ct. 357, 34 L. Ed. 1014 ; Bear Eake 
Irrigation Co. v. Garland, 164 U. S. 1, 15, 17 Sup. Ct. 7, 41 E. Ed. 327. 
To hold that this were not so, would be to work a fraud upon the 
holders of thèse bonds, who were notified in the bonds themselves, 
and the déclaration is recited in the mortgage, that théy were se- 
cured by a mortgage conveying to the trustée (the complainant 
company) "ail the certain railroad and other property, real and per- 
sonal, and franchises of said railroad company, whether now owned 
or hereafter acquired by it." And not only were the holders of 
thèse bonds and ail other crèditors so notified, but, in an especial 
manner was the complainant company, the trustée for thèse bond- 
holders, so notified by this language in the bonds that itself had 
issued, and in the mortgage that it held in trust to secure the same. 
Moreover, this complainant company, as trustée, was in an especial 
manner notified, by certificates made to it by the défendant company 
(hereinbefore recited) that 110 of thèse bonds were used in the 
purchase pf this very line, the légal title of which is now held by 
the Asbury Park & Seagirt Railroad Company. 

Such being the situation, on November 11, 1898, the président of 
the défendant company borrowed, on behalf of the company, from 
the complainant, the Guaranty Trust Company, mortgagee and 
trustée as aforesaid, the sum of $100,000, and executed and deliv- 
ered to the said trust company a note therefor, and deposited with 
said company, as collatéral security for the note, ail the shares of 
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the capital stock of the Asbury Park & Seagirt Company. The 
transaction was approved by the board of directors on November 
18, 1898, and the note and the collatéral security hâve since been 
and still remain in the possession of the said trust company, the 
note being unpaid. 

As we hâve seen, the court below, although holding that the real 
bénéficiai ownership of and in the franchises and property of the 
Beîmar Company, had been acquired in the manner hereinbefore 
stated, as an addition to and extension of the iine of the said de- 
fendant company, and that in conséquence, this équitable right and 
ownership, as well as the légal title in the capital stock of the said 
Seagirt Company, came under the lien of the mortgage in suit, 
yet held that the complainant company, by its holding the pledge 
of ail of said stock, under the circumstances as disclosed in this 
record, had, in its individual capacity, a superior equity to that of 
the mortgage given to it and held in trust for the bondholders. The 
learned judge of the Circuit Court thus states his reasons for this 
conclusion : 

"The mortgage does not, In express terms, cover the capital stock. It Is 
held to do so, as between the mortgagor and mortgagee, because the niort- 
gagor company is in equity the owner of the property, the mère naked légal 
title to which is vested in the Asbury Park & Seagirt Railway Company, and 
because the only way by which the lien of the mortgage upon that équitable 
ownership can be enforeed Is by substituting for the railroad property itself 
that which fully represents it, namely, the capital stock of and the lease 
made by the new corporation. But, after the stock had been delivered to the 
défendant Company, it deposited the stock wlth the complainant. In its in- 
dividual capacity, as collatéral security for the payment of a loan of $100,- 
000. This was on Kovember 11, 1898. The complainant, on March 29th pre- 
cedlng, had delivered to the défendant company mortgage bonds to the 
amount of $110,000, to be used in the purchase of the property formerly of 
the Asbury Park & Belmar Street Railway Company. There is no évidence 
showlng, or tending to show, that the complainant at any time before No- 
vember llth, received notice, or had any knowledge, that the défendant com- 
pany had changed its purpose from that deelared on March 29th, or that the 
property of the Asbury Park & Seagirt Railway Company was the same as 
that formerly owned by the Asbury Park & Belmar Street Railway Com- 
pany. Nelther does it appear that the complainant, before November llth, 
had received any information sufficlent to put it upon inquiry as to the dis- 
position made of the $110,000 of bonds, or as to the means by which the 
stock of the new corporation was acquired. The stock was evidently ac- 
cepted as collatéral security by the complainant in good faith, and a decree 
that the lien of the mortgage is superior to its rights would be inéquitable." 

In this, we cannot agrée. We do not think that the only way by 
which the lien of the mortgage upon this équitable ownership of 
the défendant coinpany "can be enforeed is by substituting for the 
railroad property itself that which fully represents it, namely, the 
capital stock of and the lease made by the new corporation." This 
ignores altogether the lien of the mortgage upon the équitable own- 
ership itself. The capital stock held by the défendant company 
and thus pledged, represented the bare légal title of the property, 
whose full and entire bénéficiai ownership prior to the conveyance 
of the said légal title to the Seagirt Company, was in the défendant 
company, and came, as we hâve seen, under the lien of the mort- 
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gage. On the transfer of the bare légal title to the Seagirt Com- 
pany, this équitable interest in the property remained subject to 
the lien of the mortgage, and those who held certificates for any or 
ail of the capital stock held subject to such lien. The ownership 
of any aliquot part, or of ail the capital stock of a corporation, con- 
fers certain well-understood and legally defined rights upon the 
owners thereof, such as the right under certain circumstances to 
dividends, the right to manage the corporation through its agents 
or boards of directors, etc. But the corporate entity is entirely 
separate and distinct from the ownership of capital stock, or from 
the whole body of stockholders. It is this corporate entity that 
transacts business, contracts obligations, and is subject to liabilities, 
légal and équitable. None of thèse liabilities can be afïected or 
changed by any transfer of a part or of ail of the stock. No ques- 
tion of notice to the transférée as to such liabilities is material to be 
considered. One who has a just claim, légal or équitable, against 
the corporation, is not concerned as to the ownership of the stock, 
whether it be in many or in few hands, or as to what notice or knowl- 
edge such stockholders, whether they be many or few, may hâve as 
to the existence of thèse liabilities. Important equities may arise 
between the transferror of stock and the transférée, but this cannot 
affect the existing liabilities, légal or équitable, of the corporation 
itself. In the case before us, the défendant company, as the owner 
of ail the capital stock of the Seagirt Company, may be estopped 
to assert a légal or équitable right in itself, as against its pledgee 
of said stock. The controversy hère, however, is not, in this respect, 
between the défendant company and the pledgee of this stock. It 
is between the pledgee of this stock and the creditors of the défend- 
ant company, who hold, by reason of the mortgage in suit, a lien up- 
on the whole bénéficiai and équitable ownership of the défendant 
company in the line of railway acquired by it in the manner above 
described. If the défendant company had sold a portion of this 
stock, surely the lien of this mortg'age so held in trust for the bond- 
holders, would not hâve been measurably misplaced by reason of 
lack of notice to the transférée of the stock, and it is difficult to 
understand how a pledgee of such stock can be in any différent or 
better position than such a purchaser. 

This équitable ownership, being the real and bénéficiai owner- 
ship, and subject to the lien of the mortgage in suit, may be sold 
under the foreclosure decree, and inasmuch as the Seagirt Company 
holds the mère naked légal title in trust for the équitable owner, 
it may be a question whether, as a passive trust, it will not be con- 
sidered as executed, and the légal title thus pass with the équitable; 
or it may be a matter for considération, as to whether any, or what, 
further proceedings may be necessary to perfect and protect the 
title of the purchaser. However this may be, no rights were con- 
ferred by the pledge of the stock of the Seagirt Company, which 
were superior to, or could interfère with, the mortgage lien sub- 
sisting upon this plenary équitable title for the benefit of the bond- 
holders under the mortgage. 
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If, however, the individual title of the complaînant company to 
the property interests hère claimed for the benefit of the bondhold- 
ers under the mortgage Hen, depended upon its having received the 
said stock in pledge without notice of said hen, we still think that 
the complainant was legally afïected with such notice. The con- 
tention is made in its behalf, and approved by the court below, that 
inasmuch as the bonds issued by the complainant company and 
trustée, were upon certificates and requests that related to the pur- 
chase of the property and franchises of the Seagirt & Belmar Rail- 
way, and no spécifie notice was given to the said complainant com- 
pany and trustée, that the title was to be placed for any purpose, 
in the new corporation, called the Asbury Park & Seagirt Railway 
Company, it received the stock of the latter company in pledge for 
its independent loan, free from the équitable title in the défendant 
company, now claimed for the benefit of said bondholders under 
the lien of the mortgage. However this might bave been in the case 
of some other and indiffèrent pledgee, this contention overlooks the 
fiduciary relation borne by the complainant company to the parties 
in this Htigation. The complainant company was mortgagee in 
trust for bondholders, under a mortgage which conveyed to it, for 
the security of said bondholders, the after-acquired property of the 
défendant company in what was formerly the Asbury Park & 
Belmar Railway. The court below has decided, and this court 
affirms its décision in that respect, that the lien of this mortgage 
attached to the équitable title of the défendant company, as here- 
inbefore described. Was not the trustée and mortgagee, therefore, 
bound to know what the mortgage to itself actually covered?^ 
What the court has fînally said the mortgage covered by its terms, 
must be taken in légal contemplation to bave been cognizable to 
the mortgagee and trustée from the beginning. It is admitted that 
the 110 bonds last issued by it, were for the certified purpose of 
purchasing the very property with which we are hère concerned, — 
that is, the property of the Asbury Park & Belmar Railway. 

But it is said on behalf of complainant, that when ail the stock 
of the Asbury Park & Seagirt Company was pledged to it, it was 
not notified, nor by anything in the transaction was it put upon in- 
quiry as to the fact that the railway franchise and property, the 
légal title of which was in this latter company, was the very same 
property that had been purchased by the défendant company with 
the bonds issued by it for that purpose. But was there indeed no 
duty resting upon this trustée and mortgagee, in the interest of its 
cestuis que trustent, to inquire whether a property embraced within 
the line of the railway covered by the mortgage already held by it, 
was not covered by the lien of that mortgage? To quote from the 
bondholders' brief : 

"The Guaranty Trust Company knevv that one huiidred and ten bonds had 
been dellvered by It to purchase addltional railroad property, and the fact that 
the Atlantic Coast Electric Company was in possession of this railroad, 
operating and using the same, should hâve put it upon notice, that the rail- 
road of the Asbury Park & Seagirt Railroad Company came under the liett 
of the mortgage which had been executed to the Guaranty Trust Company." 

138 F.— 34 
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Columbus, s. & H. R. Co.'s Appeal, 109 Fed. 177, 48 C. C. A. 275, 
304. 

We think a duty did rest upon this trustée, and that when ail the 
stock of a railway is pledged to it, it must be presumed to know, 
what it is inconceivable the owner of ail the stock of a railroad Com- 
pany should not know, viz., the particular railway represented by 
such stock. So knowing, this complainant company must be taken 
to hâve been aware of the identity of the property of which the 
Asbury Park & Seagirt Railway had légal title, with that of the 
Asbury Park & Belmar Railway, purchased with bonds issued by it 
for that purpose. No spécial notice under thèse circumstances was 
necessary to inform the complainant company of the situation. If 
this were otherwise, bondholders would be deprived measurably 
of the protection of faithful guardianship of their interests by the 
trustée appointed for that purpose. We do not think a court of 
equity should so view the facts and circumstances of this case, as 
to make the security of the bondholders dépend upon whether notice 
has or has not been given to the mortgagee, who holds the mortgage 
as trustée for their benefit. It will be observed that there is no- 
where in the pleadings or in the proof, a specilic déniai of actual 
knowledge of the transaction, by which the légal title to the prop- 
erty in question came to be in this new corporation, called the 
Asbury Park & Seagirt Railway Company. If a real equity is to 
be claimed by reason of the want of such knowledge, prima facie 
proof at least should hâve been made by the trustée who sets it up. 
A court of equity cannot countenance such a discrimination, as is 
sought to be made in this case, by a trustée, between property of the 
mortgagor which it holds in trust, and property of the same mort- 
gagor which it claims to hold in its individual capacity. To do so, 
would be a serious relaxation of the rules, which hâve for long 
and uniformly governed the administration of trusts, and measured 
the responsibility of trustées. 

The decree below, therefore, is amended in section 6 of paragraph 
second, clauses (l)-(c), by adding to the words, "the lease from 
the Asbury Park & Seagirt Railroad Company, dated August 7, 
1898," the following: "Also ail of the capital stock of the said 
last-mentioned company issued to and owned by the défendant com- 
pany, and ail the right, title and interest, légal and équitable, of 
the défendant company in and to the property and franchises of the 
said Asbury Park & Seagirt Railroad Company, as were acquired by 
said défendant company subséquent to the date of said mortgage or 
deed of trust" ; and by striking out paragraph third of said decree, 
afid out of paragraph eighteenth the following: "except, however, 
in or to the said one thousand shares of the capital stock of the 
Asbury Park & Seagirt Railroad Company, which the complainant 
shall not be required to convey, transfer and release until and unless 
its aforesaid individual équitable lien thereon shall hâve been satis- 
fied in full"; and by striking out from the nineteenth paragraph 
thereof the following: "except, however, said one thousand (1,000) 
shares of the capital stock of the Asbury Park & Seagirt Railroad 
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Company, the certificates of which the said receiver is hereby direct- 
ed to deliver to the said Guaranty Trust Company of New York, 
properly indorsed for transfer." 

In other respects, the said decree is afHrmed. 
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Ko. 560. 

1. Attachments— Redelivekt Bond— Receivees— Subeties— Dischaege. 

Where an attachment bond was executed to tlie receiver of a corpo- 
ration, bis successors and assigns, In an action by such receiver to reallze 
upon an asset of tlie corporation, a termination of the receiversliip con- 
trol over tlie action did not discliarge the surety on the bond. 

2. Same— Persons Entitled to Sue. 

Where, in an action by the receiver of a corporation, a bond to dis- 
charge an attachment was glven to H., receiver of the C. & Z. Co., a cor- 
poration, to be paid to H., "his successors and assigns," and the record 
in the action was sufQcient to advlse the surety from the beginning that 
the corporation was the real party in interest, the term "successor" was 
not limited to another receiver, but also meant succession in corporate 
control, so that on the termination of the receivership control over the 
action, in which the bond was glven, the corporation was entitled to pros- 
ecute an action on the bond. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 129 Fed. 491. 

Henry Wheeler (Hutchins & Wheeler, on the brief), for plaintifF 
in error. 

Byron E. Crowell (Mahoney, Crowell & Sullivan, on the brief), 
for défendant in error. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

ALDRICH, District Judge. This is an action on behalf of Camp- 
bell & Zell, a Maryland corporation, as plaintifï upon an attachment 
bond under seal. The bond in question was filed to dissolve an 
attachment in a case pending in the state courts of Massachusetts, 
in which Charles C. Homer, receiver of the Campbell & Zell Com- 
pany, was plaintifï, and the Barr Pumping Engine Company was 
défendant Subsequently, upon motion of the plaintifï, the writ 
in the cause in which the bond was filed was amended by striking 
out the name of Homer as receiver, leaving the action to be main- 
tained and prosecuted to judgment in the name of Campbell and 
Zell. As a gênerai rule, an action on an attachment bond, as well 
as upon other bonds under seal, must be in the name ofthe obligée 
when the name is clearly defined, and is without addition or de- 
scriptive enlargement ; but who the real obligée is is often a matter 
of construction. In this case it is true the condition in the bond is 
to pay the plaintifï in the action, and the principal question hère 
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relates to the inquîry as to whom the plaintif! and real obligée is. 
This inquiry must be solved, as observed by the learned judge in 
the Circuit Court, upon considération and construction of the whole 
contract, having regard, of course, to the character of the proceed- 
ing to which the bond relates, as the condition in the bond expressly 
refers to the writ and the plaintiflf in the action in which the bond 
was given, and because the description of the obHgee embraces 
something more than the individual name of Honier. The name 
of Charles C. Homer was only a part of the description of the ob- 
ligée. In every substantial sensé the real obligée was the Campbell 
& Zell Company. Homer, as receiver, was simply an ofHcial, and 
an instrument of the law, and as such represented the corporate 
interest, and in such représentative capacity brought an action for 
the benefit of the company to establish its rights and to recover up- 
on a debt due it as the disclosed beneficiary. The bond was not 
to Homer individually, or Homer as receiver, in so many words, 
but to "Charles C. Homer, of the state of Maryland, receiver of the 
Campbell and Zell Company, a corporation established under the 
laws ofthe state of Maryland, in the full and just sum of five 
thousand dollars, to be paid to said Charles C. Homer, his success- 
ors and assigns." His capacity was fully disclosed. The receiver 
sued not for himself, but officially, and as an instrument of the law, 
for the corporation, which was temporarily incapacitated from 
suing; and when the incapacity was removed by the termination 
of the receivership control over the action the disclosed beneficiary 
became his successor, and fully succeeded to ail rights, in respect 
to the action and the bond dissolving the attachment which the re- 
ceiver and instrument of the law had created in its behalf. The 
writ and the bond itself set out to the surety company full informa- 
tion in respect to the character of the daim and as to the real plain- 
tifï and obligée in interest. The parties contracted with référence 
to a receivership situation which was liable to be terminated at 
any moilient, the beneficiary thereupon succeeding to ail right to 
carry forward pending légal proceedings for the collection of its 
just claims. It should be assumed, upon construction, that the 
parties understood ail this, as they undoubtedly did. It is a mis- 
carriage of justice, if a bond discharging an attachment in a suit 
by a receiver in behalf of a disclosed beneficiary interest which is 
set out in a description of the party plaintifif, and as a part of the 
description of the party obligée in the bond as well, is not enforce- 
able by the beneficiary, and an asset is lost, because the receiver- 
ship control over the action terminâtes before the action instituted 
in behalf of the beneficiary is brought to a conclusion. 

We need not, however, consider whether, under construction of 
the whole contract, the interest of Campbell & Zell is so substantial 
and so apparent, and the corporate name so substantial a part of the 
■description of the obligée, as to entitle the corporation to sue in 
its own name upon the bond as the expressed obligée. This case 
may be rested upon the position that the bond expressly runs to 
Homer in his officiai and représentative capacity, and expressly 
to his successors as well. This results because the bond itself 



AMEEICAN SUBETT CO. V. CAMPBELL A ZELL CO 533 

contemplâtes succession. As has already been said, the action in 
question was by a receiver, who fully disclosed his officiai capacity 
and described by name the beneficiary plaintiff. The action was to 
recover upon indebtedness to the disclosed, but temporarily in- 
capacitated, company. The bond was filed in the ordinary course 
of judicial procédure, discharged a valid attachment, and was sub- 
ject to the ordinary course of judicial procédure, including the 
amendment striking out the représentative capacity of Homer, and 
leaving the action to be prosecuted by Campbell & Zell, the dis- 
closed party in interest, the real plaintiff and beneficiary. As sus- 
taining the gênerai view that the ténor of an attachment bond is to 
secure the payment of any judgment that may be recovered in the 
ordinary course of judicial procédure and pursuant tô law, see 
Tapley v. Goodsell et al., 122 Mass. 176, 183; Cutter v. Richardson, 
125 Mass. 72; Kellogg v. Kimball, 142 Mass. 124, 128, 7 N. E. 73S; 
Doran v. Cohen, 147 Mass. 343, 17 N. E. 647; Lanahan v. Porter, 
148 Mass. 596, 30 N. E. 460; Dalton v. Barnard, 150 Mass. 473, 23 
N. E. 318; Townsend National Bank v. Jones, 151 Mass. 454, 24 
N. E. 593; Driscoll v. Holt, 170 Mass. 362, 49 N. E. 309; Adams v. 
Weeks, 174 Mass. 45, 54 N. E. 350 ; Russia Cernent Co. v. Le Page 
Co., 174 Mass. 349, 363, 55 N. E. 70; East Tenn. Land Co. v. Lee- 
son, 178 Mass. 306, 59 N. E. 639 ; Jayne's Ex'x v. Platt, 47 Ohio 
St. 363, 269, 24 N. E. 362, 21 Am. St. Rep. 810; Irwin v. Kilburn, 
104 Ind. 113, 3 N. E. 650; Bowman v. Read, 3 Wall. 591, 603, 17 
E. Ed. 813. In the absence of the bond, no one would contend that 
the amendment in the pending proceeding, substituting the corpo- 
ration for its receiver, would hâve discharged the defendant's prop- 
erty frora the attachment. Without regard to the real plaintiff or 
the receiver, the défendant exercised its arbitrary right under the 
statute to discharge its property by filing a bond to pay the judg- 
ment. It would be a harsh rule that would make the real plaintiff 
lose its claim or right of action against the sureties because the 
bond was given to its receiver, who, as an officer of the law, was 
safeguarding its interest and the interests of its creditors, and 
because the receiver was superseded by the real plaintiff, who, by 
amendment, had succeeded to its original right, before the judg- 
ment was recovered which the bond was intended to secure. By 
opération of law, the moment the receivership control over the ac- 
tion terminated, upon motion of the receiver the corporation, under 
the terms of the bond, succeeded to ail the rights created by the re- 
ceiver in its behalf during the time in which it was incapacitated 
from bringing suit. As said in East Tennessee Land Co. v. Leeson, 
178 Mass. 206, 208, 59 N. E. 639 : 

"Slnce the amendment * • * the suit is being prosecuted for those who, 
by decree of the court appointing the receiver, are entitled to the proceeds, 
and for whose beneflt it was originally brought. The substitution of the 
company for the receiver as the party plaintifC was made to eomply with the 
technieallties of our procédure." 

In Tyler v. Hand and others, 7 How. 573, 12 L. Ed. 834, an action 
was maintained in the name of John Tyler, as Président, upon bonds 
given to Martin Van Buren, Président of the United States, and 
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his successors, for the protection of the drphan children of the Choc- 
taw Nation. This was ùpon the thebry that the nominal obligée^ 
under such circurhstances, was the officiai instrument of the law ta 
receive the bortd as security for the real party in interest-, Such 
should be the rule as to receivers who, by force of law, officially and 
temporarily take hold of an incapacitated estate for the purpose of 
safeguarding and protecting its interest and the interests of its 
creditors. Bonds which provide for and express the idea of succes- 
sion in respect to obligées contemplate that whoever succeeds to 
the right of cdntrol over the right of action involving the subject- 
matter to which the contract relates shall be the obligée, and hâve 
a right of action to enforce the obligation. This is the essential 
idea of sudcession, and is of the very essence and substance of the 
contract, and means that the remedy, or right to maintain the suit, 
runs with the succession in respect to the cause of action to which 
the contract relates; and in a case like this there is no différence in 
principle whether the right in the line of succession falls upon a 
substituted receiver, or whether the expressly named but incapaci- 
tated beneficiary is substituted for the receiver, and succeeds tO' 
the rights of the receiver and its own original but temporarily 
suspended right of maintaining its suit and prosecuting the cause 
of action which the bond was intended to secure. Such a succes- 
sion is not différent in principle from succession in respect to 
covenants which run witli the land, or with a lease of tithes, or 
of toUs, where the succession in the estate has a right to the benefit 
of the covenant; and, though not expressly named, may sue for a 
breach of it. In the case of the covenant running with the land 
and with the lease of tithes and tolls, the necessary privity results 
by opération of law, while in the case at bar the necessary privity 
results from the contract stipulation for successorship and by opéra- 
tion of law. What différence is there in principle between a situa- 
tion where the right of action under a sealed bond to a given obligée 
and his représentative falls to an administrator as the représentative 
of a deceased party, and a situation where the covenant is to a 
given obligée and his successors, and where an incapacitated party 
and expressly named beneficiary is restored to his suspended right, 
and succeeds a receiver in the right to prosecute the remedy upon 
the cause of action to which the contract or covenant of indemnity 
relates? It is not reasonable to assume that the successorship ex- 
pressed in the bond in question intended only another receiver ; on 
the contrary, the conclusion is unmistakable that what was intended 
was successorship with respect to the cause of action and the right 
to prosecute the judgment. The term "successor," in modem ac- 
ceptation, has a broader significance than succession in respect to 
the estate of a deceased. It may mean, in a proper situation, suc- 
ceeding to a place, or a right, or an interest, or a power, officiai or 
otherwise. It may mean succession in corporate control. One 
corporation may sucçeed to the control of another, and that control 
may be succeeded by a receiver, and in turn the corporation first 
surreiadering control may sticceed the receiver in control. This is 
the kind of succession that is intended in an attachment bond like 
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this, which runs to the plaintiff, receiver of a corporation, and his 
successors, and which is to safeguard the cause of action in the 
suit in which the bond was given against loss by reason of dischar- 
ging the defendant's property from attachment. A receiver or a 
bankrupt trustée succeeds to the right of the owner. Such right 
results to the receiver under the principles of the common law, 
and to the trustée in bankruptcy by force of statute and under the 
principles of the common law. Could there be any doubt of the 
proposition that, if this suit had been pending in the name of Camp- 
bell & Zell, and the bond was existing, running to Campbell & Zell 
and its successors at the time the receiver was appointed, that the 
receiver, as successor to the rights and interests in respect to the 
estate, would hâve the right to maintain an action in his name, as 
receiver and successor of Campbell & Zell, to enforce the liability, 
although his name was not in the minds of the parties at the time 
the bond was given, and was no part of the name or description 
of the obligée. 

Cases like Flynn v. North American L. Insurance Co., 116 Mass. 
449, are not in point, for the pertinent reason that the beneficiary 
is in no sensé named as the obligée, and the bond runs expressly 
to another person and to his représentatives. So as to that class 
of cases like Henricus v. Englert, 137 N. Y. 488, 33 N. E. 550, where 
the name of the beneficiary is not disclosed, and where there is no 
stipulation as to successorship. Likewise such cases as Keller v. 
Ashford, 133 U. S. 610, 622, 10 Sup. Ct. 494, 33 L. Ed. 667, where the 
considération is from, and the promise to, a person other than the 
plaintifï, and where the plaintiff is a stranger to the transaction con- 
trary to the relation which Campbell & Zell and its interest sus- 
tained to the transaction hère in question. 

Under the circumstances of this case there is no reason upon prin- 
ciple or authority why this action should not be maintained by the 
real and disclosed beneficiary obligée, who has succeeded under the 
forms of law to the full position of plaintiff, and to the fuU right 
■of action in the case in which the bond was given, in place of the 
receiver and officiai obligée, who has become functus officio in re- 
spect to the cause of action and the bond of indemnity. 

The judgment of the Circuit Court is affirmed, with interest, and 
the défendant in error recovers costs in this court. 

BROWN, District Judge. I am unable to concur in this opinion. 



LYNCH V. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. June 5, 1905.) 

No. 1,119. 

Public Lands— Cutting Timbeb— Actions— Evidence— Value— Préjudice. 

Wtiere, in an action by the United States to recover the value of timber 

alleged to hâve been wrongfully eut from the public domain, the govern- 

ment's évidence that 500,000 feet of lumber had been eut was uncontra- 

dicted, and the jury rendered a verdict in its favor for $500 only, de- 
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fendant was not prejudlced by the admission of évidence, on the Issue of 
the value of the lumber, that tlmber had been sold in the vicinity by the 
State for $2.10 per thousand. 

2. Same*— Admissibilitt. 

Where, In an action by the United States for the value of timber al- 
leged to hâve been wrongfully eut from the public domain, a witness 
asked as to the value of tlmber In that neighborhood stated that he knew 
only by the priée set by the state, whieh had been fixed by appralsement 
made by state offlcers, as required by Pol. Code Mont. § 3560, and that 
that price was $2, he vi^as also entitled to testify, in answer to a question 
of the court as to whether any was sold at that prlce, that some was 
sold for $2.10 per thousand. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, §§ 416- 
421.] 

3. Same— Chaeactee or Land. 

Where defendant's rlght to eut and remove tlmber In question from the 
publie domain was dépendent on the land belng minerai, and not sub- 
ject to entry except fot minerai entry, as provided by Act Cong. June 3, 
1878, c. 150, 20 Stat. 88 [U. S. Comp. St. 1901, p. 1528], and there was 
testlmony that the région had been prospected, and, though float was found 
over It, no mlneral-bearlng veins had been dlscovered, and that small 
tracts near defendant's mlU were cultlvated for crops, évidence that a 
witness cultlvated to crops about three acres of ground on the flat near 
the creek, on which the land from wlilch the timber In controversy was eut 
adjoined, and that such ground was suîtable for agriculture, was ad- 
missible. 

4. Same— Experts. 

On an Issue as to whether land from which défendant was charged to 
hâve unlawfully eut tlmber belonging to the United States was minerai 
land, a placer miner of 70 years' expérience, and familiar with a creek 
running through the land, but not shown to hâve had any knowledge of 
the loeallty from which the tlmber was eut, was not entitled to glve bis 
opinion that ground along the "bed of the creek nearest to the place where 
the tlmber was eut" contalned gold in quantitles that would pay to ex- 
tract ; there belng no évidence that gold in any quantity had been found 
in that part of the creek in that vicinity, or where the tlmber was eut. 

5. Same. 

On an Issue as to the character of certain land, from which tlmber was 
alleged to hâve been wrongfully eut, the question whether such land was 
minerai land was not a subject of expert opinion ; the jury belng com- 
pétent to détermine such Issue from the fact's on which the opinion was 
based. 

[Ed. Note.— For cases In point, see vol. 20, Cent. Dlg. Evidence, § 2328.] 

6. Same— Classification ce Land— Records. 

Where, on an issue as to the character of public land from which 
timber was alleged to hâve been wrongfully eut, the reglster of the land 
ofBce testlfied as a witness for défendant that the land in question had 
been classlfled as minerai land by the classification commissioners ap- 
pointed to classlfy lands In Montana and Idaho, to adjust a clalm of the 
Northern Paclflc Rallroad Company, as provided bv Act Cong. Peb. 26, 
1805, c. 131, 28 Stat. 683, the United States was entitled to show by the 
witness, in rebuttal, that the records of his office also showed that cer- 
tain of the lands in the township in question had been patented as home- 
steads, and that other lands thereln had been entered under the pro- 
visions of the forest reserve act, and stlll others had been selected by the 
state under its grant and by the Northern Pacific Rallroad Company, ail 
of which sélections were nonmlneral. 

7. Same— Classification Act— Construction by Land Department. 

The ruling by the Secretary of the Interior that the classification of 
land In the states of Montana and Idaho as minerai by land commission- 
ers appolnted as provided by Act Cong. Feb. 26, 1895, c. 131, 28 Stat. 683^ 
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dld not prevent the land department from maklng such disposition of th« 
lands as would be proper, on a subséquent showing that the land was 
not in fact minerai, and that such ciassiflcation was not conclusive on 
the United States, was not error. 

8. Same— Requests to Charge. 

Requests to charge may be properly refused where they are substan- 
tially covered by instructions given. 

In Error to the District Court of the United States for the District 
of Montana. 

This action was brought by the United States to recover from the défend- 
ant, John Lynch, the sum of $4,000, alleged to be the value of 500,000 feet 
of lumber manufactured from timber eut and removéd by the défendant 
from unsurveyed lands of the United States, which lands, when surveyed, 
will be within township 16 north, of range 26 west, in the state and district 
of Montana. The défendant, in his answer, denied that the plaintifC was 
the owner of the lumber mentioned in the complaint, but admitted that the 
lumber had been manufactured out of timber or logs eut from lands which 
will be township 16 north, of range 26 west of the Montana meridian. He 
denied that the lumber referred to in the complaint was of the value of 
$5,000, or any sum greater than $2,500, or that any Interest the plaintifC 
might bave in the same was of any greater value than $250. For a further 
and separate défense, the défendant admitted the cutting of the timber, and 
that he converted the same to his own use, but justiiied his action by averring 
that he was a citizen of the state of Montana, and entitled, under the laws 
of the United States, to enter upon public lands of the United States in the 
state of Montana, which were strictly minerai in character, and not subject 
to entry except for minerai purposes, and to eut therefrom certain timber, 
in accordance with the ruies and régulations prescribed by the Secretary 
of the Interior, to manufacture the same into lumber, and to sell and dispose 
of the same to résidents of said state for use thereln for mlning purposes. 
The défendant averred that the land In controversy was such minerai land 
owned by.the United States, and that his action in cutting the timber and 
converting it to his own use was strictly in accordance with his right under 
the laws, and was done in good faith. 

It appears from the testimony that the défendant had a mill on what will 
be, when surveyed, section 9 of township 16 north, range 26 west of the 
Montana meridian, and had eut timber from sections 5 and 8 of the same 
township ; that sections 5 and 9 are within a grant from the United States 
to the Northern Paciiic Railroad Company ; that section 8 is the property 
of the United States. The witness Schwartz, spécial agent of the General 
Land Office, testifled that he went over the land, counted the stumps, and 
made an estimate of the amount of timber that had been eut. He found 
that about 1,000 trees had been ciit from section 8, and that thèse trees would 
make about 500,000 feet of lumber — the amount of lumber alleged in the 
complaint as havlng been taken by the défendant. Testimony was intro- 
duced by both parties regarding the character of the land, from which it 
appears that the ground is broken and mountainous — In places very steep ; 
that a creek runs through the section, along which, from 1870 to 1876, con- 
sidérable placer mining was engaged in. There was conflicting testimony as 
to the présent character of the land. The register of the land office in that 
district testified that ail of the unsurveyed portions of said township had 
been classlfled as minerai by the minerai land commission appointed pursuant 
to the act of Congress of February 26, 1895, for the examination and classi- 
fication of certain minerai lands in Montana and Idaho, but, when recalled 
as a witness for the government, he further testified that certain sections 
of the township, other than section 8, were entered under the homestead 
and forest reserve acts, and certain odd-numbered sections were selected by 
the Northern Pacific Railroad Company under its grant. Testimony was 
also introduced to the effect that there were patches of cultivated ground, 
of a few acres each in extent, in the immédiate vicinity of the defendant's 
miU, and along the creek on the land in question. 
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The case was ttied with a jury, resultlng In a verdict lu f avor of the TJnlted 
States in the sum of $500. Judgment was entered thereupon, and the case 
brought to this court for Its reversai. 

T. J. Walsh, for plaintiflf in error. 

Cari Rasch, U. S. Atty. 

Edward E. Cushman, Spécial Asst. Atty. Gen. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). 
The plaintiff called as a witness one Chadwick, who was asked the 
following questions : 

"Q. What is the value of timber In that nelghborhood, If you know— in the 
growing tree? A. I only know that by the price set by the state. Q. State 
what that is. A. Two dollars. The Court: Q. Do you know whether there 
was any sold for that? A. Yes, sir; there was some sold at Florence at 
?2.10, 1 think." 

The défendant objected to this testimony on the ground that it 
related to spécifie sales of timber; that the knowledge of such sales 
(iid not quality the witness to testify as to the value of the timber. 
The plaintiflf alleged in the complaint that it was the owner of 
500,000 feet of lumber eut and removed from land of the United 
States ; that the défendant wrongfully and unlawfully took posses- 
'lion of the same and converted the same to his own use. The de- 
fendant in his answer admitted the cutting of the timber, and that 
he converted the same to his own use, but he justified the cutting 
and the appropriation upon the ground that he had a right under 
the law to do so, for the reason that the land upon which the timber 
in question was eut was minerai land of the United States. There 
was no question raised by defendant's answer as to the amount of 
timber eut and removed by the défendant, and the only issue raised 
as to the value of the timber was that it was not of the value of 
$5,000 ($4,000), or any sum greater than $2,500, or that any interest 
in the same was of any greater value than $250. What was meant 
by the déniai that plaintiflE's interest in the lumber was of greater 
value than $250 is not clear. Possibly it had relation to the fact 
that the Northern Pacific Railroad Company claimed to own the 
odd-numbered sections in that township, while the government had 
retained the title to the even-numbered sections, and that the charge 
iii the complaint was that the défendant had eut timber from lands 
in the township generally. But however that may be, the spécifie 
déniai was that the 500,000 feet of timber eut and removed by the 
défendant was of any greater value than $2,500. 

The évidence on behalf of the government as to the amount of 
timber eut was the testimony of Schwartz, the spécial agent of 
the General Land OfiSce, who testified that he found that 1,000 
trees had been eut from section 8, and that thèse trees would make 
about 500,000 feet of lumber. There was also testimony as to the 
value of this timber in the trees. The witness Vogel, who was the 
agent of the Blackfoot Milling Company, testified upon direct ex- 
amination that timber at the railroad station nearest the place 
where the timber in question waS eut was worth $8 per thousand, 
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and that it would cost $7.50 to eut and manufacture it and place it 
on the cars ready for shipment. He further testified that timber in 
the trees was worth $1.50 per thousand. On cross-examination he 
testified that his company had purchased the stumpage (that is, the 
right to eut and remove the timber) on ail land granted to the 
Northern Pacific Railroad Company in the vicinity of the lands in 
question, at 50 cents per thousand feet. 

The court instructed the jury that if they believed from the évi- 
dence that the défendant had good reason to believe, and in good 
faith did believe, he had a right to eut and appropriate the timber 
he manufactured into lumber, described in the complaint, and also 
found, under the law and the évidence, that he had no such right, 
then the plaintiff was entitled to recover; not the value of the manu- 
factured lumber, but merely the value of the timber as it stood in 
the land before being eut, and, if they found that the land from 
which was eut the timber manufactured into the lumber mentioned 
in the complaint was not minerai land, they could not find for the' 
plaintiff for the value of any lumber, except such as was eut by the 
défendant on section 8 prior to May 15, 1903. 

As before stated, the only évidence on behalf of the plaintifï as 
to the amount of timber eut was the testimony of the spécial agent 
of the land office, who testified that he found that 1,000 trees had 
been eut from section 8, and that thèse trees would make about 500,- 
000 feet of lumber. This évidence was not contradieted. Upon 
this testimony, and under the instructions of the court, the jury 
found for the plaintiff, and fixed the damages at $500. It is évident 
that the défendant was not prejudiced by the testimony of Chad- 
wiek that the timber in a growing tree was worth about $3 per 
thousand, since the only inference that can be drawn from the testi- 
mony is that the jury fixed the value at $1 per thousand on the 500,- 
000 feet of lumber eut and removed from section 8, as determined 
by the examination made by the spécial agent of the land office. 
But, aside from this view of the testimony, we think the évidence 
was properly admitted. The testimony of the witness as to the 
spécifie sale made by the state was given after he had stated what 
the value of the timber was, and was given in answer to a question 
by the court, "Do you know whether there was any sold for that?" 
This question was asked for the purpose of ascertaining what 
knowledge the witness had upon the subject of sales made by the 
state, and was relevant to the question as to the qualification of the 
witness, and his answer that some was sold at Florence at $3.10 in- 
formed the court as to his knowledge of sales made by the state. 
His previous answer as to the value of timber in the growing tree 
in that neighborhood was based upon the price fixed by the state 
for its timber. Whether this évidence was admissible or not was 
another question, and was not raised by the objection to évidence 
of spécifie sales. However, we think the évidence was admissible. 
The value hère referred to was one fixed by appraisement made by 
officers of the state under the statutory authorities. 1 Pol. Code 
Mont. § 3560. If it was not correct, défendant was at liberty to 
show this fact by other testimony. In fact, as has been stated, the 
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jury did not accept this valuation, but, upon other testimony fur- 
nished by the plaititifif, it fixed a much less valuation. 

The plaintiff introduced évidence to the eft'ect that this région 
had been prospected, and, though float was found over it, no min- 
eral-bearing veins had been discovered, and évidence was submitted 
to the effect that there was no vein at the place where the évidence 
of the défendant tended to show that a vein had been discovered. 
Testimony was introduced to show that a vein bearing copper had 
been discovered about a mile and a half north of the place where 
the timber cutting was done. There was also testimony to the ef- 
fect that four small tracts of land — two embracing about three acres 
each, and one about ten acres, and one about eight acres, two within 
1>4 miles above the Lynch mill, and the other about a half a mile 
below — were cultivated for crops. Plaintifï called one Upham as a 
witness, who testified that he cultivated to crops about three acres 
of ground on the flat near the creek, and that such ground was suit- 
able and adapted to agriculture. To the introduction of this testi- 
mony the défendant objected on the ground that the same was im- 
material, irrelevant, and incompétent. The objection was over- 
ruled by the court, and the défendant excepted. The testimony was 
admitted, and also other testimony to show that varions tracts of 
land along the bed of the creek adjacent to the Lynch mill were 
cultivated to crops; that the same and more of the flat and of the 
benches were suitable for and adapted to agricultural purposes. 
We think the testimony of the witness Upham was properly admit- 
ted. The right of the défendant to eut and remove timber from 
this land was dépendent on the land "being minerai and not subject 
to entry under existing laws of the United States, except for minerai 
entry." Act June 3, 1878, c. 150, 20 Stat. 88 [U. S. Comp. St. 1901, 
p. 15S8]. Was the land minerai, and subject to entry as such uuder 
the laws of the United States, or was it agricultural land? The 
question, of the character of land is always one of fact, and what 
évidence is more satisfactory than the actual use to which it has 
been placed by those who occupied it and made it a means of liveli- 
hood? It may not be conclusive évidence, since there are many 
instances where valuable minerai deposits hâve been found in 
ground devoted to other than mining purposes, and where such 
deposits were not supposed to exist. But nevertheless this testi- 
mony as to the actual use of the land tends to establish its char- 
acter, and clearly is relative and material for that purpose. 

Among other witnesses the défendant called to the stand was 
one Kline, who testified that he mined on Cedar creek in 1870, and 
had been engaged in placer mining for many years, and that he had 
been for many years familiar with the région about the Lynch mill. 
The défendant ofifered to prove by this witness that, in view of his 
acquaintance with the ground and the indications found there, in 
hiç opinion the ground along the bed of the creek at the place where 
the alleged cutting was done contained gold in quàntities that would 
pay to extract. The United States attorney objected to this évi- 
dence, and the objection was sustained. The ruling of the court in 
sustaining this objection is assigned as error. The plaintifif in 
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error contends that this was expert testimony; that the witness 
had qualified himself fully to testify; that he had worked as a 
placer miner on Cedar creek in 1870, and had been engaged in placer 
mining for a great many years; that he had been for many years 
familiar with the région about the Lynch mill; and that his opinion 
was therefore compétent évidence. It appears from the testimony 
that Cedar Creek rises in a range of mountains, and is about 25 
miles in length ; that gold was discovered on this creek in 1870. 
The principal diggings were about 18 or 20 miles up the creek, and 
extended down to the mouth of the tributary known as "Oregon 
Creek," which empties into Cedar creek about 10 miles from its 
mouth. A placer claim was patented about the year 1891, extending 
some distance above the mouth of Oregon creek, and below it to 
within one-half a mile of the Lynch mill ; but, except such as may 
hâve been extracted on the doing of the work upon which the claim 
was patented, of which no évidence was given at the trial of thè 
cause, no gold was ever taken from the gravel below the mouth of 
Oregon creek. The southeast corner of section 8 touches Cedar 
creek about 2^ miles above its mouth, where it empties into the 
Missoula river, and about 7^ miles below the mouth of Oregon 
creek. It does not appear from the record at what point on Cedar 
creek the witness had mined in 1870, nor does it appear where he 
had been engaged in placer mining for many years, or in what re- 
spect he was familiar with the région about the Lynch mill. The 
Lynch mill was located on the northwest quarter of section 9. The 
timber cutting in controversy was from the slopes of the mountain 
on the north half of section 8. There is nothing in the record tend- 
ing to show the knowledge of the witness of that locality, or his 
expérience as a miner in that vicinity. The oiïer to prove by the 
witness that, in his opinion, the ground along the bed of the creek 
nearest the place where the timber cutting was donc contained gold 
in quantities that would pay to extract, assumed that he had a 
knowledge of that locality and of the locality where the timber was 
eut which the évidence did not justify, and his opinion that there 
was gold in the bed of the creek, without évidence that gold in any 
quantity whatever had been found in that part of the creek or in that 
vicinity, or where the timber was eut, would appear to be without 
value. Moreover, he was not an expert in the sensé that he had a 
spécial knowledge which qualified him to draw conclusions from 
facts that the jury was not compétent to do. Had the jury been 
informed of the facts upon which the opinion was to be based, they 
would hâve been as compétent as the witness to draw a conclu- 
sion with respect to that question. The ruling of the court was cor- 
rect. 

The act of Congress entitled "An act to provide for the exam- 
ination and classification of certain minerai lands in the state of 
Montana and Idaho," approved February 26, 1895 (28 Stat. 683, c. 
131), provides for the examination and classification by commis- 
sioners appointed by the Président of the United States of the lands 
within the limits of the grant to the Northern Pacific Railroad Com- 
pany in the stat es of Montana and Idaho. The classification was- 
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to be with spécial référence to the minerai or nonmineral char- 
•acter of such lands, and was for the purpose of adjusting the claim 
of the Northern Pacific Railroad land grant. By the sixth section 
of the act, the classification, where no protest was filed against the 
«ame, and when approved by the Secretary of the Interior, became 
final, and the tract classified as minerai was excepted from the grant 
to the railroad Company. But this classification did not prevent 
other disposition of the land by the government when returned as 
minerai, should subséquent investigation prove certain tracts to be 
nonmineral in character. The classification was to be considered as 
of the same efifect as the return of minerai lands made by the 
government surveyor. The Instructions of Secretary of Interior to 
Commissioner of General Land Office, dated November 30, 1897, 25 
Public Land Décisions, 446, 447. 

The défendant called as a witness Daniel T. Armes, the register 
of the United States land office at Missoula, Mont., who testified 
that ail of the unsurveyed portions of township 16 north, of range 
26 west, had been classified as minerai by the commissioners ap- 
pointed under the act above mentioned. This witness was also 
called Dy the plaintiflE in rebuttal, and was asked what the records 
of his office showed in regard to entries of lands in this township 
under acts providing for the entry of nonmineral land. The défend- 
ant objected to this testimony on the ground that the fact that en- 
tries had been made of lands in the township as agricultural lands 
outside of the lands in controversy was incompétent, irrelevant, and 
immaterial. The objection was overruled, and the défendant except- 
ed. The witness testified that certain subdivisions of the township 
had been patented as homesteads ; that certain others had been 
entered under the provisions of the forest reserve act, and still oth- 
■ers selected by the state under its grant ; and that the Northern Pa- 
cific Railroad Company had selected certain odd-numbered sections 
under its grant. AU thèse sélections were nonmineral. The gên- 
erai classification of the lands of the township as minerai lands 
by the minerai land commissioners was deemed by the court 
prima facie évidence that the land was minerai, and that the bur- 
den was on the government to show that the land was not min- 
erai. In this aspect of the case, we think it was permissible for 
the government to show that to this classification there were ex- 
ceptions, which it had recognized and approved in issuing patents 
•on homestead entries made within the township, and entertaining 
claims for other sections and subdivisions as nonmineral tracts. If 
the défendant was entitled to introduce in évidence the action of 
officers of the government classifying the lands in this township as 
minerai, clearly the plaintiff was entitled to hâve in évidence the 
«ntire action and record of the government with respect to the char- 
acter of this land. In other words, the plaintilif was entitled to hâve 
the évidence of the entire transaction, and the complète record of the 
government with respect to this land. It is to be observed further 
that section 6 of the act of February 26, 1895, required that the 
records of the local and gênerai land offices should be made to con- 
form to the classification as determined by the commissioners and 
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approved by the Secretary of the Interior. When the witness 
Armes testified that ail the unsurveyed portions of township 16 
north, of range 26 west, had been classified as minerai by the min- 
erai land commission, he was testifying as to what appeared of rec- 
ord in his office as register. The gênerai rule is that records, when 
used in évidence to prove the facts therein contained, must be pro- 
duced entire. The reason assigned for it is that the part of the rec- 
ord which is lacking may give the rest a différent meaning. Mc- 
Guire v. Kouns, 7 T. B. Mon. 386, 18 Am. Dec. 187; 3 Wigmore on 
Evidence, § 2110. The rule is applicable to this case, where the 
question v^ras as to what the records disclosed as to the character of 
the land in the township, and this could only be done by the whole 
record upon that subject. 

It is assigned as error that the court refused to instruct the jury 
that the government was bound by the classification made by 
the minerai land commission, and could not be heard to impeach 
such détermination by asserting that the land was not minerai. The 
Secretary of the Interior construed the act of February 26, 1895, 
very soon after it was passed, as intended to facilitate the adjust- 
ment of the grant of land to the Northern Pacific Railroad Com- 
pany, by enabling the Secretary of the Interior to ascertain without 
delay what lands within the limits of the grant to said company in 
the States of Montana and Idaho were minerai in character, and 
excepted from the opération of the grant. The Secretary also deter- 
mined that the classification of land as minerai under the act did not 
prevent the Land Department from making such disposition of the 
land as would be proper upon a subséquent showing that the land 
was not in fact minerai. 25 Land Décisions, 446, 447 ; 26 Land Dé- 
cisions, 423, 424. This construction of the statute has been the law 
of that department upon this subject for nearly eight years, and, as 
far as we are advised, it has not before been questioned. The con- 
temporaneous construction of a statute by those charged with its 
exécution, especially when it has long prevailed, is entitled to great 
weight, and should not be disregarded or overturned except for co- 
gent reasons, and unless it be clear that such construction is erro- 
neous. United States v. Johnston, 124 U. S. 236, 253, 8 Sup. Ct. 446, 
31 L. Ed. 389. We find no reason advanced in the défense to this 
action for holding that the construction placed upon the statute by 
the Secretary of the Interior is erroneous. 

The remaining questions involved in the refusai of the court to 
give certain specified instructions to the jury, as requested by the 
défendant, need not be discussed. The court gave instructions cov- 
ering substantially the same ground, but in différent language. 
So far as they departed from the requested instructions in mate- 
rial substance, we hâve already sufficiently indicated in this opinion 
that they are correct. 

The judgment of the District Court is affirmed. 
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MIOCENE DITCH CO. v. LYNG et al. 

(Circuit Court of Appeals, Ninth Circuit. May 29, 1905.) 

No. 1,135. 

1. ElMiNENT Domain— Pipe Lines— Public Use— Complaint. 

A complaint to condemn a rlglit of way for a water pipe Une alleged 
that a certain creeli from its source to its mouth contained large deposlts 
of gravel eontaining gold In paying quantities; that. In order that the 
same mlght be mlned and extracted, It was necessary to bring water 
In dltehes, pipe Unes, etc., from a distance as contemplated by plalntifC; 
that such deposlts could not be profltably mined otherwlse than with a 
large volume of water ; and that It was necessary to enable plaintifC to 
couvey its water to placer clainis on the creelc, there to be used for the 
purpose Of supplying the owners of such claims with water, that plain- 
tiff hâve a right of way across defendant's ground. Held, that such 
complaint was demurrable for failure to show a public need for plaintiff's 
proposed ditch or the right of way over defendant's ground. 

2. Same- Amendment. 

Where a complaint to condemn land for a right of way for a pipe line 
was demurrable for failure to allège a public use, It might be corrected 
by amendment. 

[Ed. Note. — For cases In point, see vol. 18, Cent, Dig. Eminent Domain, 
§ 523.] 

3. Same— CoRPOEATioNS. 

Alaska Clv. Code (31 Stat. 321-494; chapter 22, § 204) authorlzes the 
condemnation of land, among other things, for the construction of ditehes, 
flumes, aqueducts, and pipes for public transportatlon of water to supply 
mines, etc. Section 210 provides that the complaint in proceedings to 
exercise the right of emluent domain shall contaln the name of the 
"corporation," etc., in charge of the public use for which the property 
Is sought Section 225 authorlzes foreign corporations créated under the 
laws of any state or territory of the United States to do business In 
Alaska on complylng with certain conditions, but there Is no provision 
In the Code for the incorporation of domestlc corporations, except towns 
and cemetery associations. Ee,ld, that a domesticated foreign corpora- 
tion organlzed under the làws of Callfornia was entitled to exercise 
the right of eminent domain in Alaska to acqulre land for a public pipe 
line to supply water for mlnlng. 

Appeal from the District Court of the United States for the Sec- 
ond Division of the District of Alaska. 

The appellant (plalntlff in the court below) flled Its complaint on the 31st 
■day of August, 1903, In the District Court of Alaska, Second Division, at 
Nome, against the appellees (défendants below), seeking to condemn a right 
of way across the défendants' property on DIxon creek. In the Cape Nome 
Mining District, to convey water for the purpose of supplying mines below 
the défendants' property on the creek. On October 12, 1904, the appellant 
flled an amended complaint. In which It Is alleged, among other things, that 
the plalntifC is a corporation organlzed and exlstlng under and by virtue of 
the laws of the state of Callfornia, and is engaged in business and author- 
ized to do business in the district of Alaska; that by Its charter the plain- 
tiff is authorized to appropriate water and water rights, to build canals, 
ditehes, flumes, and aqueducts, and to lay pipe Unes for supplying mines with 
water, for the gênerai use of the public in said district of Alaska ; that 
said plalntiff Is actually engaged In said business, and has constructed a Sys- 
tem of ditehes, flumes, and pipe Unes conveylng water from Nome river and 
Its trlbutarles to the trlbutaries of Snake river, and extendlng along the left 
llmit of Dexter creek, and around and across Deer gulch, a tributary of 
Dexter creek, across Grass gulch, tributary of Dexter creek, to the left fork 
of Dexter creek ; that the défendants are the owners of a certain placer 
minlng clalm situated on said Dexter creek, known as No. 6 Dexter creek 
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in the Cape Nome Recording District of Alaslca, and the défendants are ail tho 
owners of said property ; that said Dexter creek, from its source to its 
mouth, contains large deposits of dirt and gravel containing gold in paying 
quantifies, and in order tbat the same can be mined and extracted ttierefrom 
it is necessary to bring water in ditches, canals, and pipe lines from a long 
distance in the manner as done by the plaintiffi; that the natural flow of 
Dexter creek is entirely insufflclent with which to mine said deposits of 
earth and gravel, and a large portion of the time said Dexter creek contains 
no water whatever; that said Dexter creek below said No. 6 Dexter creek 
to its mouth, both in the creek bed and on the benches thereof, contains 
large deposits of gravel and earth with gold in paying quantities therein, and 
cannot be profitably mined otherwise than with a large volume of water ; 
that it is necessary, in order to enable the plaintiff to convey its water to 
the placer claims on Dexter creek below said No. 6 Dexter creek, there to be 
used for the purpose of supplying the owners of said mining claims with 
water, that plaintiff hâve a right of way across said No. 6 Dexter creek, 
the property of défendants. 

To the amended complaint the défendants demurred, on the grounds (1) 
that the amended complaint did not state facts sufflclent to constitute a cause 
of action; (2) that the complaint does not state a publie use which will au- 
thorize the plaintiff to exercise the right of eminent domain. 

The court sustained the demurrer on both grounds, without leave to amend. 
The case has been brought hère by appeal. 

Joseph C. Campbell, William H. Metson, Thomas H. Breeze, and 
Ira D. Orton, for appellant. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts). There is no 
question but that the court was correct in sustaining the second 
ground of demurrer. The right of eminent domain can only be 
exercised in behalf of a public use authorized by law, and in the 
taking of property necessary to such public use the complaint or 
pétition in such proceedings must show plainly and affirmatively 
the existence of the statutory authority for the public use, and the 
necessity of the property for such use. Fork Ridge Baptist Ceme- 
tery Ass'n v. Redd, 33 W. Va. 263, 10 S. E. 405, 406. Lewis on 
Eminent Domain, par. 353, states the law on the subject as follows: 

"The pétition should show the use or purpose for which the property is 
desired, and that it is within the statutory powers conferred. It should show 
a clear right to condemn the property described. Accordingly it must not 
only show that the property is wanted for a public use, but also that it is 
the use within the particular statute under which the proceedings are had." 

The amended complaint nowhere allèges that the right of way 
sought to be condemned is necessary for a public use. It is alleged 
that Dexter creek from its source to its mouth contains large de- 
posits of dirt and gravel containing gold in paying quantities, and, 
in order that the same may be mined and extracted therefrom, it is 
necessary to bring water in ditches, canals, and pipe lines from a 
long distance in the manner done by plaintifï. This may ail be 
true, and still there be no public need for plaintiflE's proposed ditch, 
or the right of way over defendant's ground. For aught that ap- 
pears to the contrary, the plaintifï may itself own ail of the ground 
it seeks to supply with water, or the owners, whoever they may be, 
may already be supplied with water from some other source, or 
they may not care to work the ground, or the ditch may be carried 
138 F.— 35 
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ovér pther ground. The public need is not stated; at most, it îs 
only impliçd, and this is not sufficient. It is alleged, f urther, that 
it is necessary, in order to enable the plaintiff corporation to con- 
vey its water to the placer claims on Dexter creek below No. 6 
Dextef çreek, there to be used for the purpose of supplying the own- 
ers of said mining claims with water, that the plaintifï hâve a right 
of way across said No. 6 Dexter creek. This is not a statement that 
the property is required for a public use. On the contrary, it would 
seem to be a private enterprise, having no other purpose than sup- 
plying the owners of certain mining claims with water. It is true 
that, taking the whole complaint together, a public use as well as 
a public need may be inferred. But an inference is not sufficient 
in proceedings of this character. There must be a clear, positive 
statement that the property sought to be condemned is necessary 
for a public use authorized by law, and supported by a statement of 
facts from which the court can see that the property is intended to 
be used for that purpose. Pittsburg, etc., R. R. Co. v. Benwood 
Iron Works, 31 W. Va. 71, 8 S. E. 453, 2 L. R. A. 680. 

But this defect in the amended complaint might be corrected by 
amendment, and sufficient facts stated to meet the requirement of 
the law in this respect. The court, however, sustained the demurrer 
without leave to amend. We must therefore consider the first 
cause of demurrer, namely, that the amended complaint does not 
State facts sufficient to constitute a cause of action. This ground 
of demurrer is based upon the allégation of the complaint that the 
plaintifï is a corporation organized under the laws of California. 
The court below held that a foreign corporation in Alaska could not 
invoke the jurisdiction of the court in its efïort to condemn private 
property for a public use. 

The gênerai rule is that â foreign corporation can acquire no right 
to condemn lands in a state unless such right is expressly conferred 
by statute. But this rule has been so far modified that the power 
of a domestic corporation to take land by the right of eminent do- 
main hâs been held to pass by implication to a foreign corporation, 
as, for example, where it succeeds by deed to the rights and powers 
of a domestic corporation. N. Y., N. H. & H. R. Co. v. Walsh, 38 
N. E. 378, 43 Am. St. Rep. 734 ; Abbott v. N. Y. & N. E. R. Co., 145 
Mass. 450, 15 N. E. 91; Thompson on Corporations, par. 7932. 

If, theii, the statutory right may be impîied in favor of a foreign 
corporation, the plaintifï in error contends that the corporation 
plaintiff in this case is entitled to exercise the right of eminent do- 
main under an implied authority conferred by the laws of Alaska. 
In the Civil Code of Alaska contained in the act of June 6, 1900 (31 
Stat. 331-494; chapter 22, §§ 204-334, pp. 522-537), provision is 
made for proceedings in the exercise of the right of eminent do- 
main. The right is to be exercised in behalf of certain public uses 
therein named; among dthers, those provided in section 804, with 
respect to 

— "Wharves, docks, piers, chutes, booms, ferries, bridges of ail kinds, private 
roads, plank and turnplke roads, rallroads, canals, ditehes, Humes, aqueduets, 
and pipes for public transportation, sùpplyirrg mines and farming neigh- 
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borhoods with water, and dralnlng and reclaiming lands, and for floatlng 
logs and lumber on streams not navigable, and sites for réservoirs necessary 
for eollecting and storing water ; roads, tunnels, ditches, flumes, pipes, and 
dumping places for working mines ; aise outlets, natural or otberwise, for 
the flovsr, deposit, or conduct of tailings or refuse matter from mines; also 
an occupancy in common by the owners or possessors of différent mines of 
any place for the flow, deposit, or conduet of tailings or refuse matter from 
their several mines, and sites for réservoirs necessary for eollecting and 
storing water; private roads leading from highways to résidences, mines, or 
farms ; téléphone or electric light Unes ; telegraph Unes." 

In section 210 it is provided that the complaint in the proceedings 
for exercising the right of eminent domain must contain the name 
of the corporation, association, commission, or person in charge of 
the pubhc use for which the property is sotight, who must be styled 
plaintiff. But we fail to find anyw'here in the statutes relating to 
Alaska any provision for the formation of domestic corporations, 
except for the incorporation of towns (Civ. Code, §§ 198-203), and 
the incorporation of cemetery associations (Civil Code, §§ 333-239). 
We do find, however, in the Civil Code, a chapter devoted to foreign 
corporations (chapter 23, §§ 225-231). 

Section 235 of this chapter provides as follows: 

"Ail corporations or joint stock companies organized under the laws of 
the United States, or the laws of any state or territory of the United States, 
shall, before doing business within the district, flle in the office of the sec- 
retary of the district and in the office of the clerk of the district court for 
the division wherein they intend to carry on business, a duly authenticated 
copy of their charter or articles of incorporation, and also a statément, 
verifled by the oath of the président and secretary of such corporation, and 
attested by a majority of its board of directors, showing," etc. 

Then follows an enumeration of particulars required to be set 
forth in the statément, and the foUowing provision : 

"Such corporation or joint stock company shall also file, at the same time 
and in the same offices, a certiflcate, under the seal of the corporation and 
the signature of its président, vice président, or other acting head, and its 
secretary, if there be one, certifying that the corporation bas consented to 
be sued in the courts of the district upon ail causes of action arising against 
It in the district, and that service of process may be made upon some person, 
a résident of the district, whose name and place of résidence shall be desig- 
nated in such certiflcate, and such service, when so made upon such agent, 
shall be valid service on the corporation or company, and such agent shall 
réside at the principal place of business of such corporation or company In 
the district." 

A similar statute in Missouri has been called an act "domesticat- 
ing the foreign corporation." So. 111. & Mo. Bridge Co. v. Stone, 
174 Mo. 1,,30, 73 S. W. 453, 63 L. R. A. 301. Thompson on Corpo- 
rations, par. 7933, refers to state statutes of this character as a mode 
adopted by the states for the domesticating of foreign corporations. 

Was it intended by Congress that thèse domesticated corpora- 
tions should hâve the power of exercising the right of eminent do- 
main in behalf of the public uses named in the statute? It w^as 
to be exercised by corporations, but it was evidently not intended 
that such powers should be exercised by municipal corporations or 
cemetery associations. Indeed, it is manifest that it was intended 
that they should not be so exercised, since the public uses gênera lly 
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granted to municipal corporations are elsewhere enumerated in 
the chapter, and cemetery associations hâve no occasion to employ 
thèse public uses in the exercise of their corporate powers. By this 
process of élimination the only corporations we hâve left capable of 
exercising thèse public uses in Alaska would be corporations organ- 
ized under the laws of the United States, or of a state or of a terri- 
tory where the formation of corporations is authorized by law; and 
such corporations, having been domesticated under the Civil Code 
of Alaska, answer every purpose of a domestic corporation. 

The plaintifï is a corporation authorized by its charter to appro- 
priate water and water rights, and to build canals, ditches, flumes, 
and aqueducts, and to lay pipes for supplying mines with water for 
the gênerai use of the public in the district of Alaska. Upon com- 
plying with the requirements of chapter 23 of the Civil Code, it 
was authorized to transact business in the district of Alaska; that 
is to sa}^, it was authorized to build the ditch mentioned in the com- 
plaint. Now, it may be made to appear that this ditch was for a 
public use, as has been attempted in the complaint; and if this 
publ'c use is made to clearly appear, does it not follow that the plain- 
tifï is entitled to exercise the right of eminent domain under the 
statute? We think this is the intent and fair construction of the 
statute, and that the demurrer on this ground should hâve been 
overruled. The demurrer must, however, be sustained on the 
ground first discussed. 

The judgment of the court below is therefore afïirmed, but with 
directions that plaintiff hâve leave to amend the complaint as indi- 
cated in this opinion. 



HALPIN V. AMERMAN. 

(Circuit Court of Appeals, Second Circuit. Aprll 26, 1905.) 

No. 207. 

Circuit Court of Appeals— Jueisdiction. 

Tlie Circuit Court of Appeals is without Jurlsdiction of proceedings in 
error which in volve only the question of the jurisdiction of the Circuit 
Court in the cause. 

[Ed. Note. — For cases In point, see vol. 13, Cent Dig. Courts, § 1099. 

Review of jurisdiction of Circuit Courts, see note to Excelsior Wooden 
Pipe Co. V. Pacific Bridge Co., 48 C. C. A. 357.] 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

J. A. Allen, for plaintifï in error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. This case involves the single question whether 
the court below had jurisdiction of the action. That question is 
one which this court cannot entertain, and which can only be re- 
viewed by the Suprême Court upon writ of error taken direct from 
the Circuit Court to that court. 

The writ of error must consequently be dismissed. 



THE GENESSEB. 549 

THE GENESSEB, 

(Circuit Court of Appeals, Second Circuit. April 13, 1905.) 

No. 145. 

TOWAGE— LlABIMTY FOE LOSS OF TOW— NEGLIGENCE OP TUG. 

Libelant's boat was one of 18 composing a tow being taken by a tug 
and helper from Perth Amboy to New York In the night. On account of 
a high wind, the tow lay to outside of another tow at a dock ; the tide 
being then flood, and the wind from the opposite direction. When the 
tide changed during the night the tow started to swing around, and, under 
the influence of the wind and tide, a scow in the tier behind overran and 
sank libelant's boat. Eeld, that the accident was one which should hâve 
been antlclpated and guarded against by the tug, and, in the absence of 
évidence that any effort was made in that behalf, she was' liable for the 
loss. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

H. G. Ward, for appellant. 
La Roy S. Gove, for appellees. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. This is .a case in which a vessel in tow has been 
lost, without any fatilt on her part, while in the custody of a tug. 
The libelant's boat, known as "No. 53," was one of a flotilla of 18 
boats arranged by the master of the tug Genessee at Perth Amboy 
to be taken by that tug and her helper, the tug Ganoga, to New 
York. The flotilla was made up in tiers of four or five boats each, 
No. 53 being the outside starboard boat of the third tier. Behind 
No. 53 (being the outside starboard boat of the fourth tier) was the 
scow No. 47, attached to the stern of No. 53 by two lines, and also 
fastened by lines (one from her stern and the other from her bow) 
to the boat T. L. Rose and the boat Grâce F.; the former being 
next inside the scow, and the latter next inside No. 53. The flotilla 
left Perth Amboy at midnight. When it neared Bay Wind the 
wind was so violent that the master of the Genessee deemed it 
unsafe to proceed, and decided to lay up near the dock there and 
wait for the wind to subside. Another tug and flotilla were lying 
next to the dock. The Genessee made fast to the other tug, and 
consequently the flotilla of the Genessee was obliged to lie outside 
of the other flotilla, and was exposed to the fuU force of the wind. 
The helper, Ganoga, made fast to the outside port boat of the first 
tier. At the time the tide was running flood, and, notwithstanding 
the wind was from the contrary direction, the effect of the tide 
was to stretch the boats out upon their hawsers. Before daylight 
the tide changed and the flotilla swung around, and under the in- 
fluence of the wind the boats began to jump and pound against each 
other with great violence, and the scow No. 47 sank the libelant's 
boat. It is quite impossible to détermine just how the accident 
happened, because in the dark no one saw or could see accurately 
what took place. We place no reliance upon the statement of the 
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captain of the libelant's boat. He was aroused to find his boat 
sinking. His thoughts were directed to his own safety, and, al- 
though he may hâve thought he saw what he testified to, his testi- 
mony has no value. We are satisfied that the scow ran on top of 
the libelant's boat, riding over her stern and pressing her down into 
the water until she sank. The scow was a heavily bnilt boat, but 
was carrying no cargo. Her deck was about 9 feet above the 
water; her square stem projected at the deck 10 feet beyond the 
line at her bottom; and she was 33 feet beam. The libelant's boat 
was of 26 feet beam. She was heavily laden, and her deck was only 
2 or 3 feet above the water line. Notwithstanding the scow 
was fastened by lines to the T. L. Rose and the Grâce F., thèse lines, 
during the forward movements of those vessels, and while tliey 
were forging ahead, would not restrain the scow from running over 
the libelant's boat. The relative arrangement of the scow with 
the libelant's boat may hâve been a reasonably safe one while the 
flotilla was under way and proceeding against the tide, but when 
it lay to during the storm, and a change of tide was near, that ar- 
rangement involved a risk that just such an accident might happen 
as actually did happen. Because of the heavy wind behind the 
flotilla, the libelant's boat, under the circumstances, was exposed to 
péril from the sharp overhanging bow of the scow, and we tliink 
that this was a péril which ought to hâve been anticipated by those 
who were responsible for the safety of the flotilla. No effort was 
made on the part of the tug or of her helper, after the flotilla laid 
to, to ascertain whether the rear boats of the flotilla were riding 
safely, or whether anything ought to be done to mitigate the risks 
to which they were exposed. The case is a proper one for the ap- 
plication of the rule that a presumption of négligence arises against 
a bailee for hire when it appears that the subject of the bailment has 
been injured or destroyed while within his custody by an accident 
such as in the ordinary course of things does not happen when a 
bailee uses due care. 

The decree is afïirmed, with interest and costs. 



PARKS CO. V. CITY OF DECATUR, ILLINOIS. 

(Circuit Court of Appeals, Sixth Circuit. June 15, 1905.) 

No. 1,385. 

1, Municipal Coepokations— -Action Against— Jurisdiction. 

A municipal corporation is not suable by attachment In the courts of 
another state. 

[Ed. Note. — For cases in point, seé vol. 36, Cent Dig. Municipal Cor- 
porations, §§ 2195, 2201.] 

2. CoSTS— POWEB TO AWAED— DiSMISSAL FOB WANT OF JTJBISDICTION. 

. A fédéral court has no authority to award costs on dlsmissal of an 
action on the ground that the state court from which it was removed was 
without jurisdiction.. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Costs, § 16.] 
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In Error to the Circuit Court of the United States for the West- 
ern District of Kentucky. 

D. W. Sanders and Wm. Furlong, for plaintiflf in error. 
C. C. Walters, J. H. Latham, and Albert S. Brandeis, for défend- 
ant in error. 

Before LURTON and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge. 1 he plaintiff in error, a corporation 
of Kentucky, instituted this action against the city of Decatur, a 
municipal corporation of Illinois, by pétition conforming to the 
Civil Code of Practice of Kentucky, in the Circuit Court for Jeffer- 
son county in the last-named state, and attached a fund in the 
German Insurance Bank of Louisville. A warning order was is- 
sued summoning the city of Decatur to appear. The writ of at- 
tachment was served on the bank, with a notice that the object 
of the action was to attach ail money, choses in action, property, 
or other évidence of debt in its possession belonging to the city of 
Decatur. In due season the principal défendant filed its pétition 
and bond for removal of the cause, on the ground of diversity of 
citizenship of the parties, into the Circuit Court of the United States 
for the Western District of Kentucky. When the cause reached 
that court it was assigned to the law docket. The bank filed its 
answer as garnishee, admitting that it held a fund of $3,000 which 
was claimed by the city of Decatur by virtue of a check drawn by 
the plaintifï in favor of the city of Decatur and certified by the 
bank. 

The grounds of the action, as stated in the pétition of the plain- 
tifï, were that the plaintiff had on September 16, 1902, made a bid 
or proposai to the défendant for making an improvement of one of 
its streets for a certain price, and, as évidence of its good faith, had 
deposited with the city a certified check for $3,000 ; that afterwards 
the board of local improvements of the city declared the said bid 
null and void, and forfeited said check, and thereupon the city un- 
lawfully, without cause, and without giving to the plaintiff any no- 
tice or opportunity to be heard, appropriated the said check to its 
own use, and thereby deprived the plaintiff of this, its said property, 
without due process of law. And thereupon the pétition proceeds 
to state, "that, by reason of the facts herein set out, the défendant 
is justly indebted to this plaintiff for money had and received with- 
out considération therefor, that its said claim is just, that plaintiff 
ought to recover thereon said sum of three thousand dollars 
($3,000), and that the défendant is a foreign corporation of the state 
of Kentucky." The certified check mentioned in this pétition is the 
same certified check mentioned in the answer of the garnishee. 

The cause having been docketed in the court below, the défend- 
ant, appearing specially for that purpose, filed a demurrer to the 
pétition, showing cause in the language following : "That this 
court has not jurisdiction of the person of défendant or of the 
subject-matter of this suit, or of the res or thing attached herein." 
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Aîid the idefendant moved that the cause be dismissed. Concur- 
rently, the plaintiff moved that the cause be remanded to the state 
court. The court denied the motions to remand and to dismiss, 
and overruled the demurrer. Thereupon the défendant, not waiv- 
ing its objection to the jurisdiction, answered the pétition. It is 
unnecessary to set out the answer in full. It is sufficient for the 
purposes of the case tb say that it claimed to hâve lawfully for- 
feited and appropriated the check for $3,000 by virtue of the stat- 
utes of Illinois relating to contracts for the making Of public im- 
provements by the municipalities of that state. Hurd's Rev. St. 
1111 c. 24, as amended by Act May 9, 1901 (Acts 1901, p. 113). Sec- 
tions ?G and 77, as amended by the act of 1901, provide as follows: 

"Sec. 76. * • • Ali proposais or bids offered shall be accompanied b.v 
casb, or by a check payable to the order of the président of the board of local 
Improvements In his officiai capacity, certifled by a responsible banlj, for an 
amount which shall not be less than ten (10) per centum of the aggregate 
of the proposai. Said proposais or bids shall be deliyered to the board of 
local Imprqyements, and said bdard shall, in open session, at the time and 
place iixed in said notice, examine and publicly déclare the same. Provided, 
however, that no proposais hor bids shall be considered uniess accompanied 
by sueh check or cash. 

"Sec. 77. * * * But the checks accompanying such accepted proposais 
or bids shall be retained in the possession of the président of the said board 
until the contract for doing said work, as herelnafter provided, has been en- 
tered into, elther by said lowest reèponslble bidder or by the owners of a 
majority of the frontage, whereupon said certifled check shall be returned to 
said bidder. But if the said bidder fails, neglects or refuses to enter into 
a contract to perform said work or improyement, as herein provided, then the 
certifled check accompanying his bid, and the amount therein mentioned, shall 
be declared to be forfeited to said city, village or town, and shall be collected 
by It and paid into its fund for the repairing and maintenance of like improve- 
ments ; and any bonds forfeited may be prosecuted, aud the amount due there- 
on collected and paid into the same fund." 

The default of the plaintifï, upon which the défendant had for- 
feited and appropriated the check, consisted in the alleged failure 
of the plaintiff to exécute within the stipulated time a proper con- 
tract for the performance of the work, and give a proper bond there- 
for. 

A stipulation waiving a jury trial was fîled, the facts were agreed 
upon, and the cause submitted to the court. Because of the judg- 
ment fînally entered, it is needless to recapitulate the agreed facts. 
The court mâde certain fîndings of law concerning the jurisdiction- 
al question as well as the merits. In view of the judgment, thèse 
latter — those concerning the merits — may also be passed over. The 
judgment entered by direction of the court was as follows: 

"In considération of the promises, It Is considered and adjudged by the 
court that the plaintifl^'s pétition be, and it Is, dismissed, but that this dls- 
missal is wlthout préjudice to the right of the plaintiff again to sue upon the 
same cause of action in aijy court of compétent jurisdiction In the state of 
Illinois. It Is furtlier considered and adjudged by the court that the attach- 
ment .levled On the fund In the hands of the garnishee, the German Insur- 
ance Bank, be, and It Is now, dlscharged. It is further considered and ad- 
judged by the court that the défendant recover of the plaintiff its costs hereia 
expended, and may hâve exécution." 
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To each part of this judgment the plaintiff excepted. . , . , 
It appears that the opinion of the court in respect to its jurisdic- 
tion, given at the hearing of the demurrer, was changed by further 
considération, and the question for us is whether its final conclusion 
is right. The jurisdiction of the court below depended on the juris- 
diction of the state court from which the cause was removed. No 
doubt is entertained that when the défendant is a private citizen of 
another state, and the plaintifï is either an individual or a corpora- 
tion having an office and doing business in Kentucky, the statutes 
of thé latter state are suffîcient to give the courts of that state juris- 
diction of the parties for the purpose of reaching the assets of the 
défendant within the state and appropriating them to the payment 
of a judgment which the plaintifîE may establish, notwithstanding 
no Personal service of process could be had. But the dilficulty hère 
lies in the local and restricted légal habitation of the défendant. In 
order to maintain the attachment, the plaintiff must obtain a judg- 
ment, and his cause of action must be justiciable in Kentucky. 
The Personal présence of the défendant may be dispensed with, 
but the case must be such that upon actual service of process the 
court would be authorized to proceed to render a judgment binding 
the défendant conclusively for ail the purposes of a judgment. AU 
défenses are open to the défendant which would be if there were no 
attachment, and, if the défendant prevails in the principal suit, the 
attachment fails. The remedy is ancillary merely. 4 Cyc. 398. 
As elsewhere, the municipalities of Illinois are localized in their 
sphère of opérations. They hâve no légal présence elsewhere, and 
its officiais do not and cannot ordinarily represent it abroad. certain- 
ly not for the purpose of receiving service of process against it, or 
giving jurisdiction over it, in foreign courts. For this reason, and 
because of the public inconvenience resulting from carrying on a 
litigation in a distant forum, the rule has become quite generally 
recognized that such corporations cannot be sued elsewhere than 
in the venue of their location ; and because the venue of the courts 
in the counties of England and in the states of the Union is usualiy, 
if not universally, coextensive with the boundaries of such counties, 
the rule is stated in the terms that a suit against a city or town or 
other limited municipal district must be brought in the courts of 
the county, and the county itself is only suable there. Pack v. 
Greenbush, 62 Mich. 122, 28 N. W. 746 ; Lehigh Co. v. Kleckner, 
o Watts & S. 181 ; Oil City v. McAboy, 74 Pa. 249 ; Buck v.. Eurêka, 
97 Cal. 135, 31 Pac. 845; Getman v. New York, 66 Hun, 236, 21 
N. Y. Supp. 116; Jones v. Statesville. 97 N. C. 86, 2 S. E. 346; 
North Yakima v. Superior Court, 4 Wash. 655, 30 Pac. 1053; 14 
Encl. of PI. & Pr. 238, where the rule is stated as foUows : 

"Actions against municipal corporations, being local and not transit ory, 
must be brought in the courts of the county where such corporations are situ- 
ated. Courts of other counties hâve no jurisdiction of sults against them un- 
less such jurisdiction is conferred by express législative provision." 

And this appears to be the law of Illinois concerning its mu- 
nicipalities. Schuyler County v. Mercer County, 4 Gilman, 20; 
Rock Island County v. State Bank, 31 111. 544. 
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In the fédéral courts, because the venue from which the jury 
cbnies and the boundç of jurisdiction are larger, the amenability 
of the local municipalities to the service of process is extended cor- 
respondingly. But the analogy is complète. In each case the 
locality of the défendant is within the bounds of the territorial 
jurisdiction. In Mercer County v. Cowles, 7 Wall. 118, 19 L. Ed. 
87, one of the reasons assigned by the défendant why the county 
could not be sued in the fédéral court was that a statute of the state 
required that the action should be brought in the state court of that 
county. But it was held that such législation could not defeat the 
constitutional right of the citizen of another state to bring suit 
in the courts of the United States. But that was a suit brought in 
the district of which Mercer county formed a part. The décision 
furnishes no warrant for holding that Mercer county could hâve 
been sued in one of the districts of Kentucky or in any other district 
of another state. The fédéral court will, as a gênerai rule, foUow 
the décisions of the state court in regard to such a subject, the ex- 
ception being that it will not do so where by so doing they would 
disregard some provision of the Constitution or law of the United 
States. Cooper v. Reynolds, 10 Wall. 316, 19 L. Ed. 931, is much 
relied on by the plaintiff. What was there said by Mr. Justice 
Miller has référence to cases where the action is transitory, and the 
court would hâve had jurisdiction if service of process could be had, 
and not to cases where from the nature of the action it is localized. 
In Goldstein v. City of New Orléans (C. C.) 38 Fed. 626, before 
Judges Pardee and Billings, the plaintiff sued the city and several 
municipalities of Louisiana in the district court of the parish of 
Jefferson upon obligations which, so far as the city was concerned, 
were its several obligations, and the law of the state entitled it to be 
sued in its own parish. The case was removed into the Circuit 
Court of the United States, the plaintiff being an alien. The city 
pleaded to the jurisdiction. It was held that the jurisdiction of the 
fédéral court depended upon that of the state court, and that, as the 
state court was without jurisdiction, the fédéral court had none, 
and the cause was dismissed. 

We do not fail to notice the distinction suggested by counsel for 
the plaintiff between those obligations of a municipality which re- 
suit from the exercise of its governmental powers and those which 
resuit from the exercise of its rights as a proprietor. But we do not 
perceive that the distinction is material to the présent case. In 
the cases to which référence has been herein made, the cause of ac- 
tion was generally of a contractual nature, and therefore they are 
strictly applicable. 

It will hâve been observed that the plaintiff adopts the theory that 
the défendant has converted the check to its own use, and is liable 
to the plaintiff as for money had and received; and the plaintiff 
pursues the fund as one belonging to the défendant, and is seeking 
to subject it to the payment of a judgment to be obtained for the 
conversion of the check. The fact that the fund is the subject of 
the check plays no part in the case. The former ownership of it 
by the plaintiff is immaterial. The case is the same as if the de- 
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fendant had acquired it from a stranger. If this $3,000 were a dis- 
tinct and tangible thing in the possession of the bank, and held by it 
for the défendant, which the plaintiff claimed to be its own, other 
conditions would exist, and it may be that the plaintifif could, by a 
direct proceeding against the bank, recover it. We do not say how 
this might be. But hère the plaintiff abandons ail claim to owner- 
ship to the défendant, and seeks to subject it to.the satisfaction of 
an obligation which it says the défendant owes it. The essential 
conditions are therefore the same as if the money in the hands of 
the bank had corne from another source than the plaintiff. 

We think the judgment is right, except so much of it as awards 
costs to the défendant. The suit was properly dismissed because 
of the lack of jurisdiction in the Jeiïerson circuit court. If that 
court had possessed jurisdiction, and the cause had wrongfully been 
removed to the Circuit Court of the United States, the latter, on 
remanding it, might hâve imposed costs against the party procuring 
the removal under section 5 of the act of March 3, 1875, c. 137, 18 
Stat. 472 [1 U. S. Comp. St. 1901, p. 511]. But hère there was a 
lack of jurisdiction from the beginning, and in such case there is 
no authority for awarding costs. 

The judgment will therefore be affirmed, except as to that part 
of it which awards costs, and as to that it will be reversed. Neither 
party will recover costs in this court. 
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OCEAN S. S. 00. OP SAVANNAH v. P. SANDFORD ROSS, Inc. 

(Circuit Court of Appeals, Second Circuit, May 6, 1005. On Rehearing, Juiie 

2, 1905.) 

Nos. 186, 187. 

1. Collision— Steamer and Anchoeed Dredge— Négligent Navigation. 

A steamer passing up the Savannab river at night, wlien 2,300 feet away, 
saw the lights of a dredge, which indicated that she was anehored to the 
soùth of the center of the channel, and that vessels should pass to the 
northward of her. The night was clear and still, the tide ebb, and there 
were no unusual conditions to prevent the steamer from keeping on the 
right-hand side of the channel, where there was 500 feet of deep water 
north of the dredge and unobstructed ; but she failed to make allowance 
for the efCect of the tlde, and kept to the south of the range Une, coming 
into collision with the dredge and slnking her. EeU, that the steamer 
was clearly in fault. 

2. Same — Anchoeing Dbedge in Nabkow Channel. 

A dredge, anehored at night within 200 feet of the center of the narrow 
channel of the Savannab river, at a point not far above a sharp bend, 
and where a 7-foot tide ebbed and flowed, was struck and sunk by an 
ascending steamer. The dredge was of light draft, and could hâve an- 
ehored in a place of safety entirely outside the channel ; the only reason 
given for not doing so being the inconvenience of moving from the place 
where she was working. Held, that such anchorage obstructed the pas- 
sage of other vessels, in violation of section 15 of Act March 3, 1899, c. 
425, 30 Stat. 1152 [U. S. Comp. St. 1901, p. 3543], and that the dredge was 
chargeable with contributory fault for the collision. 
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Appeals from the Dîstriçt Court of the United States for the 
Eastern District of New York. 
For opinion below, see 125 Fed. 506. 

On appeal from a final decree of the District Court for the Eastern Dis- 
trict of New York, holding the steamshlp City of Birmingham solely at fault 
for the slnlving of Dredge No. 7 in the Savannah river on the morning of 
April 15, 1902. A cross-llbel by the Océan Steamship Company, owner of the 
City of Birmingham, against P. Sandford Ross, Incorporated, owner of the 
dredge, was dismissed; On March 23, 1904, final decree was entered against 
the City of Birmingham for damages and costs In the sum of $32,688.42 and 
against the Océan Steamshlp Company in the second action for $30.70 costs. 
The steamship company appeals to this court 

Charles S. Haight, for appellant. 
R. D. Benedict, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The salient facts hâve been carefnlly 
coUected and concisely stated by the district judge. It is unneces- 
sary to repeat them. 

The Steamship. 

The négligence of the steamship is clearly established. No diffi- 
cult problem of navigation confronted her. The night was clear, 
there was no wind, the tide was ebb, a deep navigable channel in 
the center of the river was ftee from ail obstructions, and to the 
north of the range line there was good water for more than 400 
feet; no vessel was approaching and the lights on the dredge and 
the range lights on the shore were ail set and burning. The steam- 
ship was proceeding up the river to the city of Savannah over a per- 
fectly well known course, her master having been 30 years on the 
Savannah line. There were no unusual conditions, either external 
or on board the ship, to contend with. She knew that the dredge 
was anchored south of the center line of the channel and if she had 
foUowed the elementary rules of navigation, namely, gone to the 
right and north of the center line, she would hâve passed safely with 
ample space to spare. There were undoubtedly some difficulties 
in making the turn at the Oyster Bed, which will be considered 
later in discussing the conduct of the dredge, but there was nothing 
which could not hâve been readily met and surmounted by the exer- 
cise of ordinary skill and prudence. 

It would be an extraordinary proposition that a steamer whose 
deepest draft is 15 feet 5 inches can be held blameless for coUiding 
with an anchored dredge, which she should pass port to port, when 
there is nearly 500 feet of water, 22 feet deep, on the port side of the 
dredge, the situation being seen and understood when the steamer 
is half a mile distant. 

It is argued that the sweep of the ebb tide renders it difficult to 
swing a vessel to starboard after making the turn at the Oyster Bed. 
This is true, but it is not unusual. Such situations are constantly 
encountered in the navigation of rivers and narrow channels where 
the tide ebbs and flows. An experienced mariner has no difficulty 
in dealing with such conditions. 
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The initial fault of the Birmingham was in making the turn so 
close to Buoy No. 9. The chart shows this buoy about 300 feet 
south of the range line. The steamer should hâve been on the 
range or north of it and yet she turned with the buoy on her port 
hand only 40 feet distant and never thereafter got to the northward 
of the range, or on the range, or even northward of the dredge. The 
dredge was reported before the steamer reached Buoy No. 9. The 
distance from this buoy to the dredge was 2,350 feet. The moment 
the master of the steamer saw the green light under the three white 
vertical lights he knew, fîrst, that they were the lights of a dredge; 
second, that the dredge was stationary; third, that she was an- 
chored south of the center of the channel ; and, fourth, that he was 
required to pass to the northward. Knowing ail this and also that 
the tide might sheer his bow to the southward it would seem to be 
his manifest duty to guard against danger by keeping as far north 
as possible in making the turn ; certainly no justification is shown 
for making the turn so far south of the range line. It is said that 
he could not know the précise location of the dredge. Assuming 
this to be true he certainly could approximate it very closely, for 
in addition to the facts already stated he had the red lights on the 
Oyster Bed and Long Island to aid him. He testifies as follows : 

"When I was at Buoy No. 9, as I turned that the green Ught of the dredge 
was open to starboard of the red light on Long Island. Looked so to me. 
* * • Looked as though It was open to the northward, to the starboard." 

How could any plainer directions hâve been imparted? If he 
kept on with the green light opened to starboard he would disre- 
gard the signal, disobey the local rule and either run his vessel 
aground or pass to the south of the dredge. If he got the greén 
and red light directly in range and kept on he would surely end in 
a head-on collision. If he opened the green light a little to port 
he would obey every rule of navigation and pass in perfect safety. 
This he did not do. He never opened the green light to port and 
w^as never in a position to pass the dredge to the northward. He 
did those things which he ought not to hâve done and he left un- 
done the one suprême thing which he should hâve done. Before 
reaching Buoy No. 9 and after making the turn he should hâve kept 
on the range or north of the range. No sufhcient reason is given 
for not doing so. 

The Dredge. 

The testimony is so conflicting that it is impossible to fix the ex- 
act location of the dredge before the accident, but after she sank 
her position was located with substantial accuracy. She was 90 
feet long, 34 feet beam and drew 8J/2 feet forward when coaled. 
Prior to the collision she was heading down stream. After the 
collision she lay almost at right angles to her former position, with 
her bow 90 feet and her stern, of course, 180 feet from the range or 
center line of the channel. She sank where the river was between 
18 and 19 feet deep at mean low water. The blow was delivered 
on the starboard bow of the dredge, the tendency being to turn the 
bow towards the center of the river. The starboard breast line 
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was i6i;oken by the impact, but the starboard quarter line held. It 
is, thefefore, improbable that the stérn of the dredge was pushed 
for any considérable distance towards the center of the river. 

We cannot resist the conclusion that if the bow of the dredge as 
she lay on the bottom of the river had been turned so that she was 
parallel with the range line, her distance from the line would then 
hâve approximated closely to that distance prior to the collision. 
If the momentum of the steamer merely turned her about with 
the sterh line as a pivot it is clear that she could not hâve been more 
than 150 feet from the line. But the steamer was hcaded about 
northweçt and being over three times the length of the dredge and 
moving at'a speed sufficient to eut through the heavy bow timbers 
of the latter, the presumption is almost conclusive that she must 
hâve pushed the dredge ahead of her in the direction in which she 
was moving. Indeed, it is hardly disputed that the dredge was 
moved in a northwesterly direction between 25 and 30 feet. It is 
true that the tide may hâve driven her back a short distance before 
she finally settled on the bottom, but we think it is safe to say that 
the dredge before the collision was 25 feet farther south from the 
range line than was the sunken wreck if placed in the position indi- 
cated above. The district judge found that the dredge was about 
200 feet south of the center line of the channel and we are satisfied 
that this conclusion is substantially correct. The overwhelming 
weight of testimony establishes the fact that she could not hâve 
been nearer than 150 feet to the center line, or farther than 335 
feet from it, and we think this fînding sufficiently présents the re- 
rhaining question, namely, was the dredge at fault in anchoring 
where she did? 

The Savannah river is a narrow, winding stream where a seven- 
foot tide ebbs and iîows. One of the sharpest and most difficult 
turns is at the Oyster Bed, especially when the tide is ebb, as an 
ascending vessel receives the full force of the current alternately 
on her port and starboard bow. The danger is enhanced at night 
owing to the insufficiency of the ranges and the necessity for re- 
dûced speed which increases the liability to sheer. The dredge was 
moored by means of a central spud and five lines extending to 
anchors several hundred feet distant. One of thèse lines extended 
directly back from the stern and there were two lines on each side, 
one extending laterally from a point a few feet aft of the bow and 
the other a few feet forward of the stern. When thèse lines were 
taut the dredge occupied practically the entire channel and even 
when slackened and weighted they were a menace to navigation, 
sometimes being drawn taut by the action of the éléments and 
foulipg the propellers of passing steamers. It is conceded that 
the dredge, being of light draft, could hâve removed entirely from 
tlie théâtre of navigation, beyond the limits of the channel made by 
the 18-foot curves, and anchored at a point where no deep-draft 
vessel could reach her. The possibility and the feasibility of such 
a course is admitted, but it is said that it v^^ould hâve consumed 
time and would hâve been inconvénient. It is argued that article 
25 of the rules for preventïng collisions reqviires steam vessels 
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in narrow channels, when safe and practicable, to keep to the 
right of the center line of the channel, and that the dredge was 
justifxed in supposing that she was anchored where vessels coming 
up the river could not reach her. It seems to us that this contention 
leaves out of view the important considération that vessels were 
going down as well as coming up the river and that they, too, were 
directed by the signal lights to pass to the north of the dredge. 
Thus by blocking several hundred feet of navigable water to the 
southward the dredge limited by so much the space in which to 
maneuver and, in case of meeting vessels at that point, increased 
immensely the chances of colHsion. 

The act of March 3, 1899, c. 425, 30 Stat. 1153, § 15 (U. S. Comp. 
St. 1901, p. 354-3), provides "that it shall be unlawful to tie up 
or anchor vessels or other craft in navigable channels in such a man- 
ner as to prevent or obstruct the passage of other vessels or craft." 
It seems to us that a dredge anchored at night 200 feet from the 
center of the channel of a narrow river, where a seven-foot tide 
ebbs and flows and within half a mile of a sharp bend, is within the 
mischief if not within the strict letter of the statute. Such a craft 
does not prevent navigation in the sensé of stopping it altogether, 
but by crowding ail navigation practically into the northern half of 
the channel she obstructs the passage of other vessels ; that is, she 
hinders, impedes, embarrasses and interrupts their progress. We 
are not dealing hère with the case of a vessel anchored in a wide, 
straight channel, where there is ample room to pass on either side. 
In the John H. Starin, 122 Ped. 236, 58 C. C. A. 600, we had such 
a situation under considération and, though we did not décide that 
it was négligence per se, we did hold that the précautions taken by 
a vessel anchoring in a dangerous position should be commensurate 
with the périls assumed. The Clara, 102 U. S. 200, 26 h. Ed. 145 ; 
The Sapphire, 11 Wall. 164, 170, 20 L. Ed. 127. 

The navigation of the Savannah river above the Oyster Bed at 
night was difiiicult enough in any circumstances. Placing the 
dredge within 200 feet of the center line added a new and wholly 
unnecessary complication to a problem already sufficiently per- 
plexing. The courts should not encourage laxity and shiftlessness 
by rewarding a master who places his craft in a position of danger 
simply because it is too much trouble to place her in a position of 
safety. Where human life and property are at stake, the consé- 
quences flowing from a dereliction of duty are so momentous that 
the courts should not permit considérations based upon conven- 
ience alone to be used as an excuse by one who has failed to take 
every reasonable précaution to insure safety. A finding in favor 
of the dredge will place a premium on carelessness. Those having 
such craft in charge will hardly deem it necessary to take the 
trouble to move them to places of safety. Indeed, it is not easy 
to see how, in such an event, it will be possible, hereafter, to find 
a dredge in fault even though she anchors directly on the center 
line so long as half the channel is left open. The argument is 
identical, diiïering only in degree, whether the dredge be on the line 
or 100 or 200 feet distant from it. We are of the opinion that, in 
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the circumstances disclosed, a dredge must show sonie controlling 
reason for monopôlizing the navigable water of the channel. 
The foregoing views are in accord with the following authorities : 
In The Milligan (D. C.) 12 Fed. 338, the court says: 

"That each party was In fault, I hâve no doubt — the sloop for lylng at 
anchor where she did, the bark and tug for falling to keep off. While the 
sloop was not lying upon the range of lights, she was dangerously near it, — 
subjecting passing vessels to the exercise of unusual care. The position was 
uot forced upon her; she might hâve anchored lower down (before reaching 
it, or by floàting back when the tlde turned). She would thus bave been ont 
of the way, and ont of danger. Her anchorage so near the centre of a nar- 
row channel was inexcusable." 

In The Itasca (D. C.) 11? Fed. 885, the collision occurred between 
a steamer and a dredge in the Savannah river. The syllabus is as 
follows : 

"A dredge anchored at night In a navigable channel of a river was sunk 
In collision with a passing steamer. Owing to her light draught, the dredge 
might readily and with little inconvenience hâve anchored further Inshore in 
a place of safety, and she therefore vlolated the statute (Act March 3, 1899, 
30 Stat. 1152, c. 425 [U. S. Comp. St. 1901, p. 3543]) In taking the more ex- 
posed position. On the other hand, her lights were burning, and were seen 
by the steamer, the night was calm and brighf, and there was ample room 
for the steamer to hâve passed at a safe distance. Held, tbat both vessels 
were In fault, and the damage should be divided." 

See also as bearing on the question involved the following: 
Strout v. Foster, 1 How. 89, 11 L. Ed. 58 ; The Maling (D. C.) 110 
Fed. 227, 336; The Banan (D. C.) 116 Fed. 900; The Passaic (D. 
C.) 76 Fed. 460. 

We hâve examined the assignments of error disputing the cor- 
rectness of the assessment of damages and are of the opinion that 
there was no error in allowing interest and démarrage and that the 
amount âwarded is not excessive. 

It follows that the decree must be reversed, with costs in this 
court (The America, 92 U. S. 432, 23 h. Ed. 724) and the cause is 
remanded to the District Court with directions to apportion the 
daihages and the costs in that court equally between the respective 
vessels. 

On Rehearing. 

PER CURIAM. The application for a hearing is denied. We 
are unable to perceive that the pétition suggests any proposition 
which was not carefully considered. 

We do not feel justified in certifying the question, regarding Act 
March 3, 1899, c. 425, 30 Stat. 1152 [U. S. Comp. St. 1901, p. 3543], 
as requested, for the reasons : 

First. It is not a question concerning which we désire the instruc- 
tion of the Suprême Court. We entertain no doubt as to the proper 
construction of the statute. 

Second. Were the question answered in the négative, it would 
not change the resuit. Irrespective of the statute, the dredge was 
at fault in anchoring where she did at night, when there was noth- 
ing to prevent her f rom removing to a position where it would hâve 
been impossible for steamers to hâve reached her. 
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OEHRLB et al. V. WILLIAM H. HORSTMAN CO. 

(Circuit Court of Appeals, Thlrd Circuit May 23, 1905.) 

No. 5. 

Patents— Infkingement—Oknamental Cords. 

The Oebrle patent, No. 599,191, for an Improvement In ornamenta' 
ropes or cords, construed, and lield not infringed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

For opinion below, see 131 Fed. 487. 

Wm. C. Strawbridge, for appellants. 
Henry N. Paul, Jr., for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. Patent No. .599,191, with which we are 
concerned upon this appeal, was granted to the appellants, as as- 
signées of Franklin W. Oehrle, upon February 15, 1898, for im 
provements in ornamental ropes or cords. The spécification con 
tains thèse explanatory statements : 

"My Invention relates to a class of ornamental ropes or cords formed as to 
thelr exteriors of colored silb or otber ornamental thread, and largely em- 
ployed In the construction of portières and in connection with curtains. 

"It Is the object of my invention to produce an ornamental rope or cord of 
simple and inexpensive construction, but more ornamental in appearance 
ihan such devices as heretofore manufactured." 

Disregarding the matter of economy in construction, which is 
not material in the présent case, it thus appears that the object of 
the patentée was to improve the articles to which his invention re- 
lated by making them more ornamental in appearance ; and as the 
patent is for the improved cord itself, as an article of manufacture, 
and not for a method of manufacturing it, attention is to be di- 
rected to the characteristic ornamental feature which, in its finished 
State, it embodies. Fig. 1 of the patent (hère reproduced) is a view 
in side élévation of a pièce of ornamental rope or cord which is 
admitted to be of a well-known construction : 

JTCr.l. 




In this figure, as the spécification instructs us — 

"A B are wires, or twines, formed of hemp or other strong nonyielding mate- 
rial. The strands A B may eacb of course be composed partly of wire and 
partly of flbrous material, or one of said strands may be of wire and the other 
of flbrous material, or both of wire or both of flbrous material, as may be de- 
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slred, the object being to form a core for the ornamental rope or cord to be 
produced. 

"Ornamental threads which may be of silk, llnen, cotton, tlnsel, or other 
materlal, or a combination of thèse materlals or any of them, are worked up 
into a 'loop' strand convenieutly by being coiled into the form of a tube of 
very considérable dlameter, the threads being preferably placed so close to- 
gether as to give said tubular coll a solid appearance or efCect. 

"To unité said tubular coil to the core, one of the strands A B extends 
through its hollow Interior, as shown in Fgures 1, 2, and 3, so that the wall of 
said coil Is caught and tightly held between said strands A B, with the resuit 
that the body of the coil extends laterally away from said strands. 

"By reason of the strands A B being twisted upon each other, as shown 
clearly In Figure 1, the loop strand formed as a tubular coil is caused to as- 
sume the form of a continuons spiral, the effect of whlch is highly ornamental. 

"The structure thus formed, however, is less ornamental than it would 
otherwise be, by reason of the exposure to view of one of the strands A B 
throughout the length of the rope, and further beeause said continuons spiral 
appears as a hollow or coreless spiral or one not formed on a substantial core, 
and lacks the appearance of strength or durability." 

It was to "overcome botli thèse defects" that the patentée devised 
his improvement, and this he tells us he accomplished — 

"By provlding an ornamental cord or group of cords or threads or tape D, 
which I wlnd aboutthe structure shown in Figure 1, said threads or cords 
which I term the fllling strand, passing spirally about the core of said rope 
and between the spirals formed or described by the loop strand C, with the 
resuit, as shown in Figure 2, that the core is fllled out whereby the sym- 
metry and the apparent strength of the completed cord Is Increased, and the 
core strands completely concealed." 

Fig, 2, referred to in the immediately preceding extract, is the 
only one of the patent drawings, other than that already copied, 
which need be inserted in this opinion. It is designated by the 
patentée as "a view in side élévation of the cord represented in 
Figure 1, as modified to embody my invention." 

-:b 




The daims are : 

"(1) As an article of manufacture, an ornamental rope or cord composed of 
a core, consisting of a plurality of strands twisted together, and a séries of 
loops of ornamental thread, engaged with the strands of the core, and spirally 
disposed with référence to the same, and an ornamental fllling strand wound 
upon said core in the spiral space or spaces left between the projecting loops, 
substantially as set forth. 

"(2) As an article of manufacture, an ornamental rope or cord, composed 
of a core consisting of a plurality of strands twisted together, a tubular coil 
of ornamental threads passing spirally about and bound to said core by the 
engagement of one of the core strands within its hollow interior, and an 
ornamental fllling strand wound upon said core la the space not occupled by 
the tubular coil, substantially as set forth." 
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The court below did not pass upon the validity of the patent in 
suit, and, as it is unnecessary for us to do so, we will not express 
any opinion upon that subject. The decree appealed from was 
based solely upon the finding that the charge of infringement had 
not been sustained, and that finding only will be considered. 

The cord shown in Fig. 1 of the patent being admittedly old, it 
becomes apparent upon reading either of thèse claims in connection 
with that figure, and with Fig. 2, which "embodies the invention," 
that the utmost extent of Oehrle's contribution to the art was an 
ornamental filling strand wound upon the core "in the spiral space 
or spaces left between the projecting loops," or (as per claim 2) 
"in the space not occupied by the tubular coll." This filling strand, 
and the efïect produced by it, are typically and distinctly shown in 
Fig. 2. It, no doubt, makes the cord "more ornamental in appear- 
ance," and does remedy the particular defects which Oehrle said 
he proposed to overcome. It prevents "the exposure to view of 
one of the strands A B," and it increases "the apparent strength 
of the completed cord." For the purposes of this case, then, let 
it be conceded that the addition of this filling strand to the pré- 
existent ornamental ropes involved invention, and that the own- 
ers of this patent are entitled to protection against its unlicensed 
appropriation. But of anything more than this they could not be 
accorded a monopoly without depriving the public of the unre- 
stricted use of things of gênerai knowledge and of common right. 

In the cords of the appellee the filling strand of the patent is not 
présent. They are made after the manner of the prior art; and 
without giving to thèse claims a breadth of construction which, in 
view of that art, is wholly inadmissible, the appellee's structure 
cannot be held to conflict with them. It is produced by entwining 
with the rope shown in Fig. 1 another rope, which, except in color, 
is but a duplicate of the former, so as to form a single rope of 
two colors. This, too, may be said to enhance the ornamental ap- 
pearance of the cord; but it does not do so in any way contem- 
plated by Oehrle, nor by his means. The two-color efïect produced 
by the appellee is attained by a mère duplication of the admittedly 
old structure, and by entwining the parts which resuit from that 
duplication in a manner long practiced and well understood. This 
construction was not claimed by Oehrle, and if it had been his claim 
could not hâve been properly allowed. Walker on Patents, § 34, 
and cases there cited. 

We therefore concur in the learned judge's finding of noninfringe- 
ment, and accordingly the decree dismissing the bill of complaint 
is afïirmed. 
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MURRAT V. ORR & LOCKETT HARDWARE CO. 

(Circuit Court of Appeals, Seventh Circuit April 11, 1905.) 

No. 1,110. 

Patents— Infeinoejcent—Stoee Service Ladders. 

The Murray patent, No. 442,531, for a store service ladder. In which tlie 
welght of the ladder and the person thereon Is supported by travelers on 
the base shelf or floor, and having hooked bearings near the upper end. 
whlch engage with a rod, to prevent tllting or displacement, was not 
anticlpated in the prlor art, and discloses patentable invention. AIso held 
Infringed. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The blll In the court below was to restraln Infrlngement of letters patent 
No. 442,531, Issued December 9th, 1890, to Murray, for store service ladders. 
There Is no substantial question that defendant's devlce infrlnges this pat- 
ent, for It is practically the same as appellants. The blll was dismlssed on 
the ground that the patent itself was invalid. 

The Murray patent, with its drawings, is as f ollows : 
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"TMs invention," says the inventer, "relates to ladders for use in stores, 
libraries, &c., where it Is désirable to reacli articles placed too hlgli to be 
reached from the floor; and the object is to provide a step service com- 
bining neatness and cheapness in construction and having in view the great- 
est ease and safety, not only in ascending and descending with a load of ob- 
jects, but also of propelling ladder and operator from one part to more or 
less distant parts of the room. Thèse objects are attained to a hlgh degree 
in the construction, vyhich I claim to be novel, of reversing the customary 
order of having the travelers and bearings at the top and the guide-bearings 
at or near the bottom of the ladder, whereby the travelers are placed be- 
neath and near to the vpeight of the operator, and in a large degree the 
guide-bearings are relieved from the weight of the operator. 

"The invention further consists in providing a brake for the travelers, 
thus making a secure immovable base for the ladder when desired. 

"In the accompanying drawlngs, forming a part of this spécification. Figure 
1 is a front élévation of a device embodying my invention. Pig. 2 is a 
side élévation of the same, the base and pôle or gulde-rod being in section. 
Fig. 3 is a fragmentary side élévation, partly in section, showing the con- 
fitruction of the brake. Fig. 4 Is a fragmentary front élévation showing 
the mounting of the travelers and the arrangement of the brake. Fig. 5 
is a fragmentary side élévation showing a modified form of traveler. Pig. 6 
shows another modification of the same and its track; Fig. 7, a side éléva- 
tion; and Fig. 8 is a fragmentary side élévation, showing the traveler 
mounted at the lower end of the ladder, so as to run on the floor. 

"Similar letters of référence indicate corresponding parts. 

"Referring to the drawings. A represents a common style of shelvlng as 
used in stores, libraries, &c., and B the projecting base-shelf thereof. On 
suitable posts or columns A' is mounted by brackets B E a horizontal pôle 
or guide-rod D, whlch may be of wood or métal, (preferably tubular,) as 
desired. 

"C is a ladder provided with hooks F F, engaging loosely the guide-rod. 
It will be seen that the inner ends of thèse hooks pass a little below the 
center of the guide-rod, so that there Is no possibility of thelr being tilted 
out of engagement with said guide-rod by the operator stepping on the lad- 
der below the lower bearings. To allow for the free passage of the hooks 
along the guide-rod, that part of the bracket engaging with the guide-rod 
is made to encircle it somewhat less than half the circumference, as shown 
in Pig. 2. 

"To the lower part of the ladder are secured bearings G G, and in thèse 
are mounted travelers H H. Thèse bearings, as will be seen, extend laterally 
from the ladder, the extent thereof being as much as may be désirable to 
give stability to the ladder against tilting sidewise. 

"In the drawings varions forms of travelers are illustrated. Thus in 
Pig. 3 a grooved traveler is shown running on a convex track B', secured 
to the base-shelf B. In Fig. 6 the reverse of this is shown, the groove be- 
ing in the track. The preferred form for use in connection with the base- 
shelf is illustrated in Pig. 5, being a simple flanged wheel with a flat tread 
to run on the top of the shelf or on a flat track. (Not shown.) The pur- 
pose of the flange is to prevent the ladder from crowding inwardly againsrt 
the edge of the shelf, as it bas a tendency to do. To prevent marring and 
undue wear of the top of the shelf in case the track with a hard durable 
surface is dispensed with, and also to deaden the sound which might arlse 
from the movement of the ladder baek and forth, the traveler is preferably 
tired with some non-sonorous and slightly ylelding material, as rubber, 
leather, compressed paper, or the like. 

"To hold the ladder flrmly in position when occasion requires, it Is dé- 
sirable to provide the travelers, or one of them, with a brake. This Is 
illustrated in Pigs. 3 and 4. This consists in a spring I, secured to the 
hearing or box G and provided with a suitable shoe I', conf orming to the 
tread of the wheel. To the free extremity of this spring is connected a rod 
J, pivotally Connecting at the other end with a pivoted handllever K, suit- 
ably mounted at the side of the ladder. The natural tendency of the spring 
is to press the brake-shoe into engagement with the wheel, and thus pre- 
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vent Its turnlng. By throwlng the hànd-lever up past the center, as showu; 
in Flg. 3, the brake Is dîsëngaged and automatically locked in that position. 

"In cases where there is no base-shelf or where for any reason it Is dé- 
sirable not to hâve the ti-avelers operate on the base-shelf the ladder may 
be carried nearly to the floor and provided with travelers at the bottom to 
run on the floor, as shown in Flg. 8. The traveler in thls case may be of 
any of the forms descrlbed above, operatlug with or without a grooved or 
flanged track: 

"It wlll be seen that praetièally the entire welght of the ladder and its 
occupant Is supported by the base-shelf or the floor, so that the guide-rod 
may be of comparatlvely light material, and the heavy iron track and 
brackets necessary in the case of a ladder suspended from the upper end 
are dispensed with. This construction also disposes the weight on the 
travelers at a point below the hand of the operator, so that in movlng the 
ladder sidewise the hand is placed between the lower and upper bearings 
of the ladder and at a point where the résistance of such bearings is prac- 
tically equal. The practical effect of this is to render the movement of the 
ladder very smooth and easy with no tendency to throw the ladder out of 
line and displace either traveler. 

"This invention, from the nature of the case, is applicable more par- 
ticularly to ladders which are moved laterally in front of shelves and the 
like, and not to such ladders as are suspended from above and bave travelers 
at the foot running on the floor, and adapted to carry the ladder forward 
and baekward, eonsidered with respect to the operator or the inclination of 
the ladder. In ail such ladders the friction is necessarlly so great that 
anti-friction rollers must be used above as well as below; but in this in- 
vention I dispense with rollers above, saving the expense of their manu- 
facture and avoidlng the annoyance due to the dripplng of oil from theIr 
bearings. In the ordiuary opération of the ladder the hooks at the upper 
end form no necessary part of the ladder's support, since practically the 
whole weight is carried on the travelers at the bottom, the small proportion 
due to the inclination of the ladder belng carried by the outer face of the 
guide-rod. Indeed, this inclination of the ladder as ordlnarily used in stores, 
libraries, &c., Is so inconsiderable that the weight, with the operator on the 
ladder, is practically balanced on the travelers, and the slightest possible- 
strain is Imposèd upon the guide-rod or friction upon the upper bearings. 
I am therefore able to dispense with the costly rollers and the heavy fix- 
tures commonly used for the upper bearings and use a simple light polfr 
or rod and a hooked bearing on the ladder, which reqùires no oiling or 
other attention and Is free from the objections before referred to. The 
hook itself need not even touch the guide-rod ordinarily; but it neverthe- 
less serves the useful purpose of preventing the ladder from tilting out- 
ward or sidewise at the top. 

"The device, as will be seen and understood, is neat and attractive in 
appearance and of such a nature as to be quickly and cheaply applied to any 
place where it may be required. 

"Having thus described my Invention,' what I claim as new, and désire 
to secure by Letters Patent is — 

"1. The combination, with a horizontal guide adapted to form a rest for 
the upper end of the ladder, of a ladder having liooked bearings near the 
upper end engaging said guide loosely to prevent tilting or displacement of 
the ladder, and travelers at or near the foot of the ladder, adapted to sup- 
port the same and carry It laterally on the base-shelf or floor, substantially 
as described. 

"2. The combination, with a etore-servlce ladder having travelers at or 
near the lower end, adapted to support the ladder on the base-shelf or floor, 
of a brake, substantially as described, adapted to engage W-lth one of said 
travelers, and a hand-lever adapted to disengage the same. 

"3. The combination, With a store^servlce ladder, substantially as de- 
scribed, of a traveler H, spring-brake I, hand-lever K, and Cônnecting-rod J. 

"4. The combination, with a sultable track therefor at or near the bottom 
of the ladder, of a ladder having travelers mounted on bearings extending 
laterally from the ladder, whereby the laddet is adapted to move laterally 
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on a base-shelf or the floor and Is the better protected against tlpping side- 
wlse." 

Tbe two patents relied upon, ehiefly, as anticipations, are the Smith pat- 
ent, No. 423,962, and the Shickle patent, No. 312,909. The Smith patent 
witb its drawlngs, are as foUows: 
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"My Invention," says the Inventer, "relates to an Improvement of step- 
ladders for stores ; and It consiste In the combinatlon and arrangement of 
the parts, hereinafter descrlbed, and shown in the accompanying dravvings. 

"To enable others skilled In the art with which my invention is most 
nearly connected to make and use It, I will proceed to deserlbe its con- 
struction and opération. 

"In the accompanying drawlngs, which form part of my spécification. 
Figure 1 is a view of the ladder attached to the shelves. Flg. 2 Is a vlew 
of the ladder, showing Its connection with ropes for propelllng It along tho 
shelves. Fig. 3 is a modified form of a métal groove attached to the floor 
for a pulley-wheel connected to the lower ends of the legs of the ladder to 
move in. Flg. 4 is a modified form of a roller to be attached to the lower 
«nd of the legs of the ladder. 

"In the drawlngs, A represents the ordinary shelving used in stores. 
Along the edge of the platform of the shelves is secured an inclined métal 
strip B, held in position by means of bolts. 

"E is the ladder, the legs of which hâve a slot F, in which an adjustable 
pièce D moves up and down, said adjustable pièce being held in the de- 
sired position by means of a set-screw G. To this adjustable pièce is at- 
tached rollers C, which roU along the upper and lower face of the in- 
clined métal pièce B. In the lower end of the legs of the ladder Is secured 
flanged wheels K, worklng in the groove of the métal pièce L, secured to 
the floor. To each end of the inclined métal pièce B is secured puUey- 
wheels I I, over which runs a rope or cord H, the ends of which are at- 
tached to the legs of the ladder by means of hooks J. 

"The opération is as follows: The ladder B being placed in position 
against the shelves A, the adjustable pièce D is set to the required height 
of the platform of the shelves and held In position in the slot F by means 
of the set-screw G, the rollers C C resting on the upper and lower faces 
of the inclined métal pièce B, the flanged wheel K resting in the groove of 
the métal pièce L. The salesman can, by taklng hold of the rope or cord 
H, transfer himself along the shelving without getting down ofC the ladder. 

"If desired, the flanged wheel K can be dlspensed with and an ordinary 
roller — such as shown in Fig. \ — be used in its place. In that case the 
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métal groove-plece shown In Flg. 3 can be attaehed to thé floor tôt tb« 
roUer to move In. 

"What I clalm Is— 

"In a step-ladder, the inellned métal pièce B", rollérs C, adjustable 
pièce D, slots G, flanged wheel K, cord H, pulleyal I, and metallie groove 
L, comblned, arranged, and operatlng with relation to each otber substan- 
tlally as hereln described and shown, and for the purpose set forth." 

The Sbickle patent wlth Its drawings, are as follows : 




"Figure 1 Is a front élévation of the Improved flre-escape In position, tli« 
buUdlng-front belng shown In broken llnes; Flg. 2, a front élévation, upon 
an enlarged scale, of the escape; Flg. 8, a slde élévation of the escape, the 
building-front belng shown In vertical section ; and Flg. 4, a horizontal sec- 
tion, upon an enlarged scale, upon the Une 4 4 of Flg. 3. 

"The same letters of référence dénote the same parts. 

"The présent invention Is an Improvement in that class of flre-escapes 
irherein a ladder is permanently attaehed to the building. 
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"The Improveruent relates to the means by whlch the ladder Is attached 
to and adjusted upon the building. 

"A represents the ladder. 

"B represents a toothed rail or rack, attached by means of brackets, such 
as b, to the building C at or toward its top. The rail may extend along 
the front c, as well as along the sldes o£ the building. 

"D représenta another toothed rail or rack, which is attached to and ex- 
tends along the front or front and sides of the building lower down upon the 
building than the flrst-named rail. 

"The ladder is hung upon the two rails B D as follows : 

"E représenta a hangar attached to the ladder and provlded wlth a pinion, 
F. The pinion has flaring flanges £ f, and it is attached to a shaft, fi, which 
passes through the hanger and in front of the hanger is provlded with a bevel 
gear, G. 

"Opposite the lower rack, D, a shaft, H, is journaled In the ladder, the 
shaft extendlng at right angles to the ladder, and provlded in front of the 
ladder with the gear I and the bevel gear J, and in rear of the ladder with 
the pinion K. The pinion engages with the lower rack D. 

"h represents an upright shaft journaled in the ladder at 1 1, and provlded 
with the bevel-pinlons U 12, which engage, respectively, with the bevel-gears 
G J. 

"M represents a cfank-shaft journaled in the ladder at m and provided 
wlth the pinion mi, which engages with the gear I. 

"The ladder Is also furnished with the grooved pulleys N N, which are 
adapted to roll upon a rail, O, which Is attached to the building In front of 
the lower rack, D. 

"On rotating the crank M motion Is imparted to the upright shaft h, and 
through it to the pinlons F K, and the ladder In conséquence Is moved laterally 
along the building front or sides and to the right or left, according to the di- 
rection In which the crank-shaft M is rotated. 

"The sides a a of the ladder are perferably made tubular, to furnish means 
for çonducting streams of water upward onto the building. The upper end 
of the ladder is extended at Ai Ai, Figs. 1, S, to enable the water to be thrown 
onto the roof of the building. 

"I claim — 

"1. The combinatlon of the rails B and D, the ladder A, the hanger E, the 
shaft H, and the wheels F K, adapted to be applied to a building, substan- 
tially as descrlbed. 

"2. The combination, as descrlbed, of the racks B D, the ladder A, the 
hanger E, the shaft H, the wheels F K, the gears G I J mi, the shafts L M, 
the rail O, and pulleys N N, adapted to be applied to a building, substantially 
as descrlbed." 

Other patents cited are as foUows ; 

No. 200,844, March 5, 1878, J. Richardson. 

No. 259,622, June 13, 1882, A. Williams. 

No. 274,8.55, March 27, 1883, J. F. Treftz. 

No. 295,278, March 18, 1884, H. Poole. 

No. 312,908, February 24, 1885, F. Shickle. 

No. 315,939, April 14, 1885, T. A. Harvey. 

No. 345,478, July 13, 1886, W. J. Blundell. 

No. 356,375, January 18, 1887, E. A. Perkins. 

No. 375,701, Deeember 27, 1887, J. A. Fallgatter. 

No. 383,449, May 29, 1888, J. Blden. 

No. 426,983, April 29, 1890, L. Coburn. 

No. 443,299, Deeember 23, 1890, 0. h. Smith. 

No. 499,028, June 6, 1893, E. M. Murray. 

Certiflcate of clerk. 

Citation. 

The blll was dismissed chlefly on the Smith patent as an anticipation. 
Further facts are stated in the opinion. 

Josiah McRoberts, for appellant. 
John G. EUiott, for appellee. 
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Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. ' 

GROSSCUP, Circuit Judge. The Smith patent is a short store 
ladder, fastened at about its center to the top of the base shelf, by 
means of a track and two rollers — the track being a part of the lad- 
der — but adjusted as to height by means of a slot and screw ar- 
rangement. The base of the ladder is a roller or wheel, resting in 
the groove of a métal pièce on the floor. In opération, the ladder 
runs backwards and forwards on two fixed tracks, from neither of 
which is the weight of the man at any time wholly withdrawn. 
Nor has the weight of the man anything to do, except incidentally, 
with the latéral propulsion of the ladder. 

The Shickle patent is a fire escape. Shorn of the machinery for 
its propulsion laterally, it is said to rest wholly upon the rollers at 
its base. But it is évident that the machinery could.not be op- 
erated without putting a substantial weight upon the roller at the 
top. Besides, like the Smith patent, the ladder is permanently and 
closely adjusted at two points, thus failing to utilize any advantage 
in opération that may corne from the balancing of the man's body, 
so as to change the center of gravity. 

The Murray patent is a store ladder whose weight is wholly 
upon the rollers upon the floor or base shelf — the upper fastening 
being a loose pne, by means of hooks intended solely to keep the 
ladder from tipping over. It difïers from the Shickle ladder in that 
it is not perpendicular, thus giving room for base shelves, and also 
an inclination that makes climbing easier ; and it difïers from both 
the Smith and the Shickle patents in that, practically, it runs on 
only one track, utilizing the balancing of the man's body to propel 
it laterally without friction. This new thought in the art of ladder 
making — the utilizing of the man's weight to adjust the center of 
gravity — clearly was in the mind of the inventer, (letters patent 
Une 40 et seq.). and finds embodiment in the mechanical means 
adapted to that end. 

It is not enough to say that the upper hook of the Murray patent 
is identical with the upper fastening of the Smith and Shickle pat- 
ents. They hâve some offices in common ; but the hook has an 
office that the fixed rollers hâve not, the yielding itself, without de- 
stroying its usefulness, to the balancing motion of the man's body. 

It is not enough to say that the Smith ladder, sawed off at or 
near the upper rollers, would be the Murray patent. Smith did 
not, in fact, saw off his ladder. But had he donc so, preserving 
the mechanism of the fastening at the upper end, his ladder would 
hâve been unyielding to the balancing of the man's body, and there- 
fore would not hâve accomplishèd both the mechanical and the 
practical purpose that Murray achieved. We fînd from ail this, 
that in the Murray patent there is conception of a new idea, to- 
gether with its embodiment in apprppriate mççhanical form, sub- 
stantially unanticipated, useful, and possessjng the quality of in- 
vention. The decree of the Circuit Court will therefore be re- 
versed, with the direction to the Circuit Court to enter a decree in 
complainant's favor for an injunction and an accounting. 
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WILLIAMS V. CAMDEN INTERSTATE RT. CO. 
(Circuit Court, B. D. Kentucky. September 13, 1904.) 

1. WeongfuIj Death— Statutes— Foeeign Peesonax Représentative— Right 

TO Sue. 

Bâtes' Ann. St. Ohio, § 6133, provides that any exeeutor or administra- 
tor duly appointed in any otlier state or country may proseeute any ac- 
tion or proceeding in any Ohio court in his représentative capaclty in like 
manner and under like restrictions as a nonresident may be perraitted to 
sue. Sections 6134, 6135, conter the right to sue for wrongful death on 
the Personal representa;tive, and provide for a settleœent of the case 
after suit brought, eonditioned, however, on the fact that the personal 
représentative was appointed in Ohio. Held, that a Kentucky personal 
représentative of a deceased person killed in Ohio was entitled to sue a 
foreîgn corporation in Kentucky for the alleged wrongful death of his de 
cèdent under the Ohio wrongful death statutes. 

[Ed. Note. — For cases In point, see vol. 15, Cent Dig. Death, §§ 36, 50.] 

2. Same— Public Exhibition Geounds—Safety— Négligence— Question for 

JUBY. 

In an action agalnst a railroad company, malntainlng public exhibition 
grounds, for the wrongful death of a spectator, who had pald an admission 
fee, by being killed by a rotten limb falling from a tree, whether défend- 
ant was guilty of négligence in failing to discover and remove such de- 
fectlve limb held for the jury. 

[Ed. Note. — Liabilities for injuries to persons at public entertainments 
or exhibitions, see note to Texas State Fair v. Brittain, 56 C. C. A. 502.] 

John W. Woods and J. F. Stewart, for plaintiff. 
John F. Hager, J. W. M. Stewart, Z. T. Vinson, and I. R. John- 
son, for défendant. 

COCHRAN, District Judge. The défendant has filed a motion 
for a new trial, and also for an arrest of judgment. I will dispose 
of the latter motion first. 

The ground of it is that this is an action in Kentucky on the 
Ohio wrongful death statute, and that plaintiff, a Kentucky per- 
sonal représentative, had no right to bring it. The question as to 
the right of a foreign personal représentative to sue on a wrongful 
death statute in the jurisdiction of his appointment has been much 
litigated in this country, and there is considérable conflict of opin- 
ion in the décisions. The earlier décisions were against the right; 
the later ones hâve, as a rule, been in favor of it. It will serve no 
good purpose to cite thèse cases and show theîr application to the 
question. ^ 

Looking at the matter solely from the standpoint of principle, 
I am of the opinion that the right of the foreign personal repré- 
sentative to maintain the action is dépendent upon his right to 
maintain it in the jurisdiction of the statute. If he has not the 
right to maintain it there, then he has not the right to maintain it 
in his own jurisdiction in any contingency whatever. The con- 
verse of this, to wit, if he has a right to maintain it in the former 
jurisdiction, he has also the right to maintain it in the latter, is also 
true, but subject to two qualifications. One is, if he is prohibited 
by the statute of his own jurisdiction from bringing the action, then 
he cannot do so. The other is, if the machinery of procédure ia 
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the jurisdîction of his appointment is not adéquate to the enîorce- 
ment of such right as he has in that''bf the statute, then he has no 
right to bring an action in the former jurisdîction. What is thus 
said of a wrongful death statute conferring a right of action on 
the Personal représentative of the décèdent is true of every wrong- 
ful death statute. Whoever has any rights thereunder in the juris- 
dîction of the statute, and none other, has such rights as he has 
thereunder, and no more, in any other jurisdîction, provided there 
is no statute in the foreîgn jurisdîction prohibiting him from so hav- 
ing, and the machinery of procédure in such jurîsdîctîon is adéquate 
to the enforcement of such rights therein. 

If this position is correct, it is éntîrely îrrelevant to a détermina- 
tion of the question whether a foreign personal représentative has 
a right of action on a wrongful death statute in the jurisdiction of 
his appointment what affirmative powers are conferred upon him 
in such jurisdiction by the statutes thereof. The statutes thereof 
could not confer upon him a right of action for a wrongful death 
caused in a foreign jurisdiction. For them so to do would be for 
them to hâve an extraterritorial effect, which they cannot hâve. 
And it is not necessary to rely on any such statutes for him to hâve 
a right of action in the jurisdiction of his appointment, if he has 
a right of action in the jurisdiction of the statute. For such right 
in the jurisdiction of the statute is sufficient basîs in and of itself 
for his having a right of action in the jurisdiction of his appoint- 
ment. To so hold is not to give the wrongful death statute an 
extraterritorial effect. The position is not that the foreign personal 
représentative has a right of action in the jurisdiction of his ap- 
pointment because the statute confers on him a right to bring an 
action there; but it is that he has a right to bring the action there 
simply because he has a right to bring it in the jurisdiction of the 
statute, and he has the right to bring it in suCh jurisdiction because 
the statute so provides and could lawfully so provide. 

So much, then, from the standpoint of principle, as I look at it, 
as to the governing considération in determining whether in any 
given case a foreign persçnal représentative has a right of action 
on a wrongful death statute in the jurisdiction of his appointment. 
According to it, he ca:nnot bring an action in such jurisdiction if 
he has no right to bring it in the jurisdiction of the statute. But 
there is very high ' authority— authority that is controlling upon 
me — to the effect that under some circumstances he can bring siich 
an action although he has no right to bring it in the jurisdiction of 
the statute. I ref er to the case of Stewart v. Baltimore & Ohio R. 
Co., 168 U. S. 44^, 18 Sup, Ct. 105, 42 L. Ed. 537. That was an 
action fora wrongful death caused in Maryland,;brought by a Dis- 
trict of Columbia personal représentative in th€' District of Co- 
lumbia. The Maryland wrongful death statut'e'dîtl'not confer the 
right of action on the personal représentative, bût upon the state 
for the benefit of certain named beneficiaries. It is certain that 
the District of Columbia personal représentative could not hâve 
sued on that statute in Maryland. Yet the Suprême Court held 
unanimously (opinion by Mr. Justice Brewer) that the action could 
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be maintained. It would perhaps be presumptuous on my part 
to attempt a réfutation of the correctness of this décision. It will 
certainly do no good ; for, right or wrong, I am bound by it. But 
I cannot refrain from alluding to some considérations, that will 
hâve to be weighed in determining its correctness, which may be 
an aid to an elucidation of the real truth of the matter. 

An action brought by a foreign personal représentative on a 
wrongful death statute in the jurisdiction of his appointment gives 
rise to two questions. One is whether the right of action on the 
statute is transitory and enforceable by the right person in the for- 
eign jurisdiction; the other is whether the foreign personal rep- 
résentative is the right person to enforce it in such jurisdiction. 
Thèse two questions are separate and distinct. Each is dépendent 
on a différent considération for its détermination, and hence, in 
disposing of them, each should stand on its own bottom. Single- 
mindedness hère, as everywhere else, is essential to seeing things 
as they are. The opinion of Mr. Justice Brewer impresses me 
with the notion that he confused thèse two questions, and passed 
from the one to the other without consciously recognizing that in 
so doing he passed from the one territory to the other. The resuit 
was that he disposed of the question whether plaintiiï had a right 
of action on the Maryland statute under the bias and coloring in- 
fluence of his view in regard to the question as to the transitoriness 
of the right of action on the Maryland statute by the right person, 
which was that the right of action was transitory. He seems to 
hâve thought that, if the plaintifï could not maintain the action, no 
action on the statute could be brought thereon in the District of 
Columbia, and hence in this way the transitoriness of the right of 
action created by the statute would be aflfected. It was not sug- 
gested or considered whether the action could hâve been brought 
in the District of Columbia by the state of Maryland for the benefit 
of the named beneficiaries, or, if this could not be donc, whether it 
could not be brought in the name of the beneficiaries. Hence it 
would seem that he took too depreciatory view of the relation of 
the State or personal représentative to a wrongful death statute 
which conferred the right of action on it or him for the benefit of 
certain named beneficiaries, and likewise of the office or function 
of the statute itself. He characterized such a plaintifï as a "nom- 
inal plaintiff." In view of this, it was not an unnatural thing for 
one to think that the jurisdiction of the fédéral courts in such a 
case depended on the requisite diversity of citizenship between the 
beneficiaries and défendant, and not between the personal repré- 
sentative and défendant. We find, therefore, that this position was 
shortly afterwards taken in two différent cases, to wit : Cincinnati 
H. & D. R. Co. v. Thiebaud, 114 Fed. 918, 52 C. C. A. 538, and 
Bishop v. Boston & M. R. Co. (C. C.) 117 Fed. 771. It was held in 
both cases, however, that the position was not well taken, and the 
tendency of the case in this direction was thus curbed. In the 
Thiebaud Case Judge Severens said: 

"We are unable to dlstingulsh the case In this respect from those In which 
It has been repeatedly held by the fédéral courts that the trustée is the légai 
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représentative of the beneflciaries, and that his cltlzenship Is the only one 
to be consldered In détermlnlng the jurlsdiction In respect to that side of the 
controversy." 

In the Bishop Case, Judge Lowell, who seems not to hâve been 
aware of the Thiebaud Case, hesitated, on account of the Stewart 
Case, to hold as he did. He said : 

"With considérable doubt I bave determlned to follow the practlee of this 
court, whlch seems to be approved In Railroad Co. v. Hurd, 108 Fed. 116, 47 
ce. A. 615, 56 L. E. A. 193, rather than the somewhat vague lânguage of the 
Suprenle Court in Stewart v. Eallroad Co." 

Likewise, as statcd, a too depreciatory view of the office or func- 
tion of the wrong-ful death statute seems also to hâve been taken. 
It is regarded as simply doing away with an obstacle to the en- 
forcemént of an existing cause of action caused by the death of the 
décèdent. Xhat obstaclç is the maxim, "Actio personalis moritur 
cum persona." That maxim, however, has application only to cases 
where the décèdent himself might hâve brought an action, not to 
cases where the basis of the action is the death of the décèdent. 
In th<()se cases no right of action passes f rom the décèdent to his 
persopal représentative. There is a new right in favor of the Per- 
sonal représentative, created by statute. The statute, therefore, 
does not remove an obstacle to the maintenance of a right of ac- 
tion already in existence. It créâtes a new right of action -wrhich 
had no existence before the death. 

Again, several décisions of the Suprême Court before and since 
the Stewart Case seem to be against its correctness, according to 
the inferences to be drawn from them. In the case of Dennick v. 
Central R. Co., 103 U. S. 11, 26 L. Ed. 439, it was held that a New 
York Personal représentative had a right to bring an action in 
New York on the New Jersey wrongful death statute. The dé- 
cision was expressly based upon the position that the statute pro- 
vided that he might bring an action thereon. The reasonable in- 
ference therefrom is that if the statute had not so provided, and 
therefore he could not hâve sued in New Jersey, he had no right of 
action in New York. In the case of Northern Pacific R. Co. v. 
Babcock, 154 U. S. 190, 14 Sup. Ct. 978, 38 L. Ed. 958, an action by 
a Minnesota personal représentative in Minnesota on the Montana 
wrongful death statute, it was held that the limit of recovery pre- 
scribed by the Montana statute governed. This was approved in 
Slater v. Mexican Natl. R. Co., 194 U. S. 120, 24 Sup. Ct. 581, 48 
L. Ed. 900. Analogous to this is the holding in Railroad Co. v. 
Hurd, 108 Fed. 116, 47 C. C. A. 615, 56 L. R. À. 193, that the time 
prescribed in a wrongful death statute within which an action may 
be brought on it controls in a suit on the statute in a foreign juris- 
diction. If the statute is controlling as to damages and to time of 
bringing action in the foreign jurlsdiction, the reasonable inference 
therefrom would seem to be that it is also controlling as to the per- 
son who should sue on it. Hence we find a number of décisions to 
the efïect that, if the wrongful death statute confers the right of 
action on the beneflciaries directly, the personal représentative can- 
;i;^>t sue in the foreign jurisdiction, and vice versa. In the case of 
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Slater v. Mexican Nat. R. Co., 194 U. S. 120, 24 Sup. Ct. 581, 48 
L. Ed. 900, it was held that an action could not be maintained in 
Texas on the Mexican wrongful death statute, because that statute 
did not provide for the recovery of a lump sum, but in installments, 
like a pension or alimony, and the machinery of procédure in Texas 
was not adéquate to give such relief. If the statute cannot be en- 
forced in a foreign jurisdiction save in the manner it provides for 
payment of damages, it would seem to be reasonable to infer that 
it cannot be enforced there by any other than whom it says may 
enforce it. Mr. Justice Holmes, in his opinion, says that the wrong- 
ful act is not subject to the law of the forum "with regard either to 
its quality or its conséquences," and that the law of the place of the 
act "détermines not merely the existence of the obligation, but its 
extent." Is not the person who may sue a part of the conséquences 
of the act and of the extent of the obligation? 

Thèse several considérations cause me to doubt the correctness 
of the décision in the Stewart Case. Others also hâve not been en- 
tirely satisfîed with it. Judge Lowell, in the quotation from his 
opinion in the Bishop Case, made above, refers to its language as 
vague. In the case of Sanbo v. Union Pac. Coal Co. (C. C.) 130 
Fed. 52, Judge Hallett said that he did not know of any décisions 
amongst those he had seen, which had been quite numerous, that 
"go so far as this case" — in the direction of holding that the ben- 
efiiciaries might possibly, under some circumstances, bring an action 
without a Personal représentative as plaintifï. Minor on Conflict 
of Laws, p. 477, note 1, says that, if the division of torts adopted in 
the Stewart Case is recognized generally, the whole basis upon 
which the principles of private international law touching torts now 
rests would probably be revolutionized. But the décision has never 
been disapproved, much less overruled. I therefore consider my- 
self bound by it. There was greater différence in the wrongful 
death statutes of the two jurisdictions involved in that case than in 
the two involved herein. The Maryland statute provided that the 
action should be brought by the .state, and the amount recovered 
should be apportioned amongst the beneficiaries by the jury. The 
District of Columbia statute provided that the action should be 
brought by the personal représentative, and the amount recovered 
should be distributed according to the laws of the distribution of a 
decedent's estate. Hère the statutes of both Ohio and Kentucky 
provide that the action shall be brought by the personal représenta- 
tive, and under each the recovery is for the benefit of the two infant 
children of the décèdent. If, then, the personal représentative 
could recover in the Stewart Case, when he could not hâve sued in 
Maryland, ought not plaintifif hâve a.right to sue hère, even though 
he could not hâve sued in Ohio? 

But I am not content to let the matter rest hère. I think that 
plaintifï had a right to hâve brought his suit in Ohio, and that the 
courts of that state would hâve permitted him to sue therein. The 
wrongful death statute of Ohio confers the right of action on the 
Personal représentative. It is not limited to a domestic personal rep- 
résentative. It is contained in sections 6134 and 6135, Bâtes' Ann. 
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St, Ohio. In the last sentence of section 6135 provision is made 
for a settlement of the case after suit is brought. This provision 
is made conditional. That condition is, "if he [personal représenta- 
tive] was appointed in this state." This seems to imply that, un- 
der the right of action conferred by the preceding part of the sec- 
tion, a Personal représentative who was not appointed in Ohio 
might bring the action. But, however this may be, it is expressly 
provided by section 6133 that "any executor or administrator duly 
appointed in any other state or country may commence and prose- 
cute any action or proceeding in any court in this state in his ca- 
pacity of executor or administrator in like manner and under like 
restrictions as a non résident may be permitted to sue." In viev/ 
of this broad provision, what ground is there for limiting the wrong- 
ful death statute, in so far as it confers the right of action on the 
Personal représentative generally, i. e., without any limitation what- 
ever, to a domestic personal représentative? In the case of South- 
western R. Co. v. Paulk, 24 Ga. 356, it was held that a foreign per- 
sonal représentative could not sue in Georgia on the Georgia wrong- 
ful death statute, because the statutory provision of that state em- 
powering foreign personal représentatives to sue in that state did 
not cover the case in hand. This is a décision to the efïect that 
such statutory provision must be broad enough to cover an action 
on the wrongful death statute in order for a foreign personal rep- 
résentative to hâve a right of action thereon. In the case of Mays- 
ville S. R. & T. Co. v. Marvin, 59 Fed. 91, 8 C. C. A. 21, it was held 
that a foreign personal représentative could not sue in this state 
on section 1, c. 57, Gen. St., one of the then existing wrongful 
death statutes of Kentucky, because the statutory provision em- 
powering foreign personal représentatives to sue thereon was not 
broad enough to cover an action on said statute. That provision 
authorized him conditionally to sue herein to recover debts due 
the décèdent. A cause of action on said statute was not a debt, 
and it was not due the décèdent. Hence said provision was not 
broad enough to cover an action on the statute. The recovery on 
that statute, however, was an asset, and was therefore liable to 
payment of debts. The condition on which foreign personal rep- 
résentatives were permitted to sue and recover debts due the dé- 
cèdent was the exécution of a bond to secure Kentucky creditors. 
The argument was that the language of the wrongful death stat- 
ute conferring the right of action on the personal représentative 
generally could not hâve been intended to include foreign personal 
représentatives, for such a construction would permit them to 
remove this particular kind of assets without first securing home 
creditors, when ordinary debts .due décèdent could not be recovered 
without securing such creditors. It was not involved therein 
whether, if the recovery had been for the benefit of widow and 
children and other next of kin, the gênerai language of the wrong- 
ful death statute would not itself be sufficient to confer the right 
of action on the personal représentative, notwithstanding the other 
statute was not broad enough to cover an action on the statute. In 
the cases of Kansas Pac. R. Co. v. Cutter, 16 Kan. 568, and Dennick 
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V. Central R. Co., 103 U. S. 11, 26 L. Ed. 439, it was held that the 
gênerai language of the wrongful death statute itself was sufficient 
to take in a foreign personal représentative, without more. It so 
happened, however, that in both cases the statutory provision em- 
powering foreign personal représentatives to sue in the jurisdiction 
of the statute was broad enough to cover an action on that statute. 
The action in one case was by a Colorado personal représentative, 
on the Kansas wrongful death statute, brought in Kansas. In the 
other case it was by a New York personal représentative, on the 
New Jersey wrongful death statute, brought in New York. The 
Cutler Case was subsequently quahfied bv the case of Limekiller 
V. Hannibal, etc., R. Co., 33 Kan. 83, 5 Pac. 401, 53 Am. Rep. 523, 
where it was held that, if the foreign personal représentative had 
no right of action in the jurisdiction of his appointment on the 
wrongful death statute thereof, he could not sue on the statute out 
of which the obligation sought to be enforced arose. In this case, 
however, the statute of Ohio empowering foreign personal repré- 
sentatives to sue therein is broad enough to cover an action on 
the wrongful death statute. The gênerai language of that statute, 
therefore, should be held broad enough to include a foreign personal 
représentative. An authority to this efïect, in addition to the Cut- 
ler and Dennick Cases, is the case of Jeffersonville R. Co. v. Hen- 
dricks, 41 Ind. 49. 

But it is urged by defendant's counsel that it has been held by the 
Suprême Court of Ohio that a foreign personal représentative can- 
not sue on the wrongful death statute of that state. Of course, if 
this is true, this construction of that statute is binding upon us. 
The case relied on is Woodard v. M. S. & N. I. R. Co., 10 Ohio 
St. 121. This case, however, did not involve a construction of the 
Ohio statute, much less did it involve the question whether a for- 
eign personal représentative could sue on the Ohio wrongful death 
statute in Ohio. It was an action in Ohio by an Ohio personal 
représentative on the Illinois wrongful death statute. It is true 
that it is said in the statement of facts preceding the opinion that 
the Illinois wrongful death statute and foreign personal représenta- 
tive statute were both very similar to the like statutes of Ohio, and 
there is a basis, therefore, for claiming that the décision is an in- 
direct construction of the Ohio statutes. It is certainly no more. 
But this décision was rendered before the Civil War, when wrong- 
ful death litigation was in its infancy. It is the pioneer case in- 
volving the question involved herein. The court was not at the 
proper standpoint in which to construe the Illinois statute cor- 
rectly. The standpoint from which one views a thing often makes 
a very great différence whether he sees correctly. The proper 
standpoint from which to hâve construed the Illinois statutes 
was from the bench of an Illinois court, just as hère the proper 
standpoint from which to construe the Ohio statute is from the 
bench of an Ohio court. The Ohio Suprême Court construed 
the Illinois statutes from its own bench. The danger in so doing 
was that it would think that the ônly way in which plaintiff's action 
138 F.— 37 
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could be sustained would be by giving the Illinois wrongful death 
statute an extraterritorial effect, which could not be done lawfuUy. 
And the opinion shows that the court did so think. The real 
ground of the opinion is that, inasmuch as the Illinois statute could 
not lawfully impose a duty or trust on an Ohio personal représenta- 
tive, it did not intend to do so. The court did not consider whether 
the Illinois statute should be construed as giving the Ohio personal 
représentative a right of action in Illinois, and, because it did so, 
whether he should not be permitted to bring an action in Ohio. 
Had the case before it been an action on the Ohio wrongful death 
statute by a Kentucky personal représentative, it cannot be said 
from this opinion that it would hâve been held that the action could 
not be maintained. Judge Thompson had just such a case before 
him in the case of Popp v. Cincinnati & C. R. Co. (C. C.) 96 Fed. 
465, save that plaintiiiE was an Indiana personal représentative, and 
it was held that he had a right to bring the action. Indeed, defend- 
ant's Ohio counsel expressly concèdes that plairitifif could hâve 
brought an action in the state of Ohio to recover damages for the 
death of his intestate. He directs attention to the fact that in the 
Dennick Case it was held that the New York personal représenta- 
tive might bring an action on the New Jersey wrongful death stat- 
ute, and that the right so to do was not limited, as the lower court 
had held, to a new Jersey personal représentative. He then adds : 

"We hâve never questloned thls proposition, and don't now. The admin- 
istrator appointed in Kentucky can bring suit in Ohio upon this same cause of 
action." 

If this is so, then why can he not maintain this action in Ken- 
tucky? The only possible ground for his not having the right to 
do so is that the cause of action is not transitory. fcut as to that, 
there can be no question. In the Dennick Case it was held not only 
that the New York personal représentative had a right of action on 
the New Jersey wrongful death statute, but he had a right to bring 
his action in New York, and hence that the cause of action was 
transitory. There was a time, perhaps, when it was an open ques- 
tion whether the cause of action on a wrongful death statute was 
transitory, and it was held in some jurisdictions that, in order for 
it to be so, it was essential that there be a substantially similar 
statute in the foreign jurisdictiori. In Ohio the décision in the 
Woodard Case, which was really based upon the proposition that 
an Ohio personal représentative had no right of action on the Illi- 
nois wrongful death statute, seems to hâve been treated as holding 
that a right of action on a wrongful death statute of a foreign juris- 
diction was not transitory and enforceable in Ohio unless there was 
an express statute in that state permitting its enforcement there. 
It would seem that it was upon such idea that section ôlSéa of 
Bâtes' Annotated Statutes of Ohio was passed, which provides that 
a right to maintain an action and recover damages for a death 
caused by wrongful act, neglect, or default in another state, terri- 
tory, or foreign country, given by a statute thereof, may be en- 
forced in Ohio "in ail cases where such other state, territory or 
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foreign country allows enforcement in its courts of the statute of 
this State of the like character, but in no case shall the damages 
exceed the amount authorized to be recovered for a wrongful neg- 
lect or default in this state causing death." But I think it safe to 
say that in no jurisdiction where it is an open matter would it now 
be held that the cause of action is not transitory, or that it is essen- 
tial that there be a substantially similar statute in the foreign juris- 
diction in which the wrongful death statute is sought to be en- 
forced in order to the enforcement there. The correct rule on the 
subject is thus stated by Minor on Conflict of Laws, p. 493: 

"The présent tendeney of the more récent décisions Is to advance still fur- 
ther towards liberality, and to throw open the courts to Utigants whose cause 
of action has arisen in other states and under the laws thereof, even though 
not actionable at common law, or not actionable if it had arisen In the forum, 
provided the enforcement of the lex delicti would not serlously contraveue 
the established policy of the forum. The presumption is in favor of the right 
to sue, and the burden rests upon the party objecting to show that the en- 
forcement of the 'proper law' would be Inconsistent with the domestic policy." 

This is the fédéral position, as evinced by the Dennick and sub- 
séquent cases decided by the Suprême Court. Under it, it seems to 
me that the only limitations upon the right to sue in the foreign 
jurisdiction is the existence of a statute in such jurisdiction pro- 
hibiting it, or the absence there of adéquate machinery of procédure. 
The fact that Ohio has a différent rule has no relevancy to this 
case. This is not a suit in Ohio on a foreign wrongful death stat- 
ute. It is a suit in Kentucky on the Ohio statute. There is no 
statute in this state prohibiting such a suit. Its machinery of pro- 
cédure is adéquate to the enforcement of the right. If then, as is 
thus conceded, plaintiff had a right to hâve brought an action in 
Ohio, there is no possible reason for his not having a right to bring 
this action. 

Counsel for défendant suggest as a reason why plaintiff should not 
be allowed to maintain this action that it is liable to another action 
by an Ohio personal représentative. I do not think there is any 
such liability. If the plaintiff had brought this action in Ohio, it 
could not be claimed that thereafter another action could hâve been 
maintained against him there by a domestic personal représentative. 
The fact that he has brought it in Kentucky can make no différence. 
Counsel for défendant rely on the case of Sanbo v. Union Pac. Coal 
Co. (C. C.) 130 Fed. 52. That was an action in Colorado by a Col- 
orado personal représentative on the Wyoming wrongful death 
statute. It was held that the action could not be maintained. The 
ground upon which it was so held was that under the Wyoming 
statute the amount recovered was a fund to pay debts. It was con- 
ceded that, if the statute had been like the Ohio statute, the action 
could hâve been maintained. 

My conclusion, therefore, is that under the Ohio statute plain- 
tiff had a right to hâve brought his action in Ohio, and, having that 
right, he had a right to bring it in Kentucky, irrespective of the 
Stewart Case. 
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The motion for arrest of judgment is therefore overruled. 

Then, as to the motion for new trial. The main ground relied 
on is the refusai to give a peremptory instruction to the jury to 
find'for the défendant at the close of ail the évidence. It is urged 
that the défendant was entitled to such an instruction, because the 
cause of action was not transitory and enforceable in Kentucky. I 
hâve disposed of this contention in what I hâve had to say on the 
preceding motion. Then it is urged that the évidence was not 
sufficient to entitle plaintifï to hâve the cause submitted to the jury. 
The nature of the case was this: The défendant, on Labor Day 
in September, 1903, and for some time prior thereto, owned and was 
managing Beechwood Park, in or near the city of Ironton, Ohio. 
On that day the laboring men had a célébration in the park, to which 
the public were invited. The décèdent, as one of the public, at- 
tended this gathering, and paid for admission, as did the rest, the 
receipts going to défendant. Whilst sitting under a black gum 
tree listening to the speakers at the band stand, and when hardly 
a breath of air was stirring, a large branch separated from the 
main body of the tree at its connection therewith and fell, striking 
her on the head and Jcilling her instantly. The pétition charged 
that the branch was dfead, unsound, and rotten on top at and near 
its connection with thé main body of the tree where it gave way, 
that this defective condition was patent and knowable by the de- 
fendant by the exercise bf ordinary care, that it carelessly and neg- 
ligently allowed the branch to remain upon said tree and failed to 
remove it, and that by reason thereof the injury complained of was 
occasioned. 

As to the claim that the branch was dead, unsound, and rotten 
on top at and near the connection with the main body of the tree 
where it gave way, I think there was évidence tending to show that 
such was the case ; at least, sufficient to justify the jury in passing 
upon the question. There was likewise évidence tending to show 
that it was patent to one who might hâve climbed the tree for the 
purpose of examining it and seeing if it were safe. The évidence 
did not warrant the conclusion that it was patent to one examining 
the tree from the ground, and I so told the jury. The claim, then, 
that it was knowable by the défendant by the exercise of ordinary 
care, and that it negligently failed to remove it, depended upon 
whether a person of ordinary prudence, with such knowledge as he 
would hâve from an inspection of the tree from the ground — it is 
not denied that ordinary care required an examination of the tree 
from the ground — would not hâve climbed the tree for the purpose 
of making a more careful examination of this branch, would hâve 
discovered the defective condition of the branch by making such 
examination, and with such knowledge would hâve removed the 
branch and thereby hâve prevented the injury. I think that the 
évidence was such as to demand a submission of thèse questions to 
the jury for their détermination. The évidence showed clearly that 
the tree was a large old tree; that it leaned towards the band stand 
somewhat; that the branch in question was 30 or 40 feet up in the 
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air, was a large one, being as much as 13 inches in diameter at its 
connection with the tree, and extended out almost horizontally 
from the tree for a distance of about 30 feet over the place where 
persons would be standing or sitting Hstening to the spealving from 
or exercises being carried on at the band stand; that a portion of 
the outer end had been broken ofif, and for a distance of one or two 
feet the outer end as left was dead, and that through the lap of the 
branch there were dead limbs. Then one witness testified. if I 
remember correctly, that there was a snag of a branch somewhere 
on the body of the tree from which a branch had formerly broken. 
Besides, there was the testimony of Baldwin, and perhaps two or 
three others, to the effect that a point some five or six feet from 
the body of the tree the branch in question had a swelled appear- 
ance, and a hole or defective place near the top that was apparent 
to one examining the branch from the ground. It is true that this 
testimony was contradicted by other witnesses, and that its value 
was afïected by their further testimony that it was at this point the 
branch gave way, which is against the decided weight of the testi- 
mony; but still it was for the jury to saj whether this defective 
condition was there or not, and, if so, to détermine whether it would 
hâve any effect on the course of action of a person of ordinary pru- 
dence. On the other hand, the évidence was quite strong to the 
efïect that apparently the branch was sound otherwise than as 
above stated. The bark and sap on the outside ail around, except 
as to the place on top at and near the connection of the branch 
with the main body of the tree, was green, and the limbs and foliage 
constituting the lap of the branch was pretty generally green. But 
in view of ail the évidence, I think there was room for différence 
of opinion amongst fair-minded men as to whether a person of or- 
dinary prudence would not hâve climbed the tree to make a doser 
examination as to the safety of the branch, and would not hâve dis- 
covered the defective condition on top of the branch at and near its 
connection with the body, and removed the branch had he done 
so. This is a case where it seems to me that the foUowing remarks 
of Mr. Justice Lamar, in the case of Grand Trunk R. Co. v. Ives, 
144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485, are particularly appro- 
priate, to wit: 

"There is no flxed standard in the law by which a court is enabled to ar- 
bitrarily say in every case what conduct shall be consldered reasonable and 
prudent, and what shall constitute ordinary care, under any and ail circum- 
stances. The terms 'ordinary care,' 'reasonable prudence,' and such like terms, 
as applied to conduct and afCairs of men, hâve a relative signiflcance, and 
eannot be arbitrarily defined. What may be deemed ordinary care in one 
case may, under différent surroundings and circumstances, be gross négligence. 
The poliey of the law bas relegated the détermination of such questions to 
the jury, under propèr instructions from the court. It is their province to 
note the spécial circumstances and surroundings of each particular case, and 
then say whether the conçluct of the parties in the case was such as would 
be expected of reasonably Jirudent men under a similar state of affairs. When 
a given state of facts is such that reasonable men may fairly differ upon the 
question as to whether there was négligence or not, the détermination of the 
matter Is for the jury. It is only where the facts are such that ail reason- 
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able men must draw the same conclusion from them that the question of 
négligence Is ever eonsldéred as one of lavv for the cotirt." 

Thèse questions hâve been submitted to two juries composée! of 
intelligent and fair-minded men, and in each instance they hâve 
found against the défendant, and I think the last verdict should be 
allowed to stand. 

The motion for new trial is overruled. 



WOOLFORD et al. v. DIAMOND STATE STEEL CO. 

MADEIRA, HILL & CO. et al. v. SAME. 

(District Court, D. Delaware. May 27, 1905.) 

Nos. 122, 123. 

1. Involuntaet Bankkuptct— Ïnsufpicieîjt Pétition— Amendment. 

Where two pétitions In involuntary bankruptcy were flled In the dis- 
trict court of the United States for the district of Delaware against a 
corporation April 12, 1905, each alleging only one and the same act of 
bankruptcy, namely, the appointment because of Its Insolveney of re- 
ceivers and putting them in charge of the property of the corporation 
December 12, 1904, by the circuit court of the United States for the 
same district, and each of the pétitions was substantlally defective, al- 
though curable by amendment; and where it further appeared that ail 
of the petitioning creditors in each pétition before the appointment of 
recelvers by the circuit court took part in procurlng or consented to 
and àpproved the appointment of recelvers and, thus, aided and asslsted 
In the commission of the act on whlch thelr pétitions In bankruptcy 
were founded ; and where it further appeared that there was no évi- 
dence that the corporation was insolvent within the meaning of that 
term as used in the bankruptcy act; and where It further appeared 
that the estate of the' corporation was In course of administration by 
the circuit court through its recelvers, and that the recelvers had falth- 
fully, dlligently and efflciently discharged their duty, and that what- 
ever delay may hâve occurred was the resuit of causes over whlch they 
had no control; and where It further appeared that the throwing of 
the corporation into bankruptcy would cause unnecessary expense, delay 
and confusion In the proper administration of its property : Held, that 
applications to amend the pétitions shoiild be denied and motions for 
the dlsmissal of the pétitions should be granted. 

2. Same. 

If the pétitions had not been defective, the petitloners would hâve 
had a rlght under the bankruptcy act to proceed to support them by 
évidence and, if successful, to hâve the corporation adjudged bankrupt, 
regardless of any delay, confusion or expense attending such a course. 
But the pétitions belng fatally defective, leave to amend should not be 
granted, thereby withdrawlng the administration of the property from 
the circuit court, unless for cogent reasons, not appearing In this case. 
(Syllabus by the Court.) 

In Bankruptcy. 

Robert H. Richards, Franklin S. Edmonds, Horace G. Knowles, 
and Dwight M. Lowry, for petitioning creditors. 
H. H. Ward, A. C. Gray, and C. L. Ward, for the bankrupt. 

BRADFORD, District Judge. Two pétitions in inYoluntary 
bankruptcy were filed April 12, 1905, against The Diamond State 
Steel Company, a corporation of Delaware; one of them, being No. 
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123, purporting to hâve been signed and verified by or on behalf of 
Napoléon B. Woolford, the Sloss-Sheffield Steel and Iron Company, 
the Wilmington Oil Company and John R. Kilmer, and the other, 
being No. 133, by or on behalf of Madeira, Hill & Company, as- 
signées of the George B. Newton & Company, the William H. Perry 
Company, and John J. Caine, Jr., Howard M. Plitt and George L. 
Plitt, trading as Caine & Plitt. In each of thèse pétitions the com- 
mission of only one act of bankruptcy is alleged, namely, that De- 
cember 12, 1904, and within four months next preceding the filing 
of the pétition in bankruptcy, James P. Winchester and Howard T. 
Wallace were, because of the insolvency of The Diamond State 
Steel Company, appointed receivers and put in charge of the prop- 
erty of that company by the circuit court of the United States for the 
district of Delaware under a law of that state, pursuant to an order 
or decree in a suit in equity brought against the company by the 
firm of Henry A. Hitner's Sons. Appearances having been duly 
entered for the alleged bankrupt, a motion was by leave of the court 
made in each case that the pétition be dismissed. Among the 
grounds upon which the motion in No. 122 is based the first is as 
foUows : 

"That It doth not appear by said pétition, or by the record In said cause, 
that this court hath jiirisdlction to adjudge the said The Diamond State Steel 
Company a bankrupt, in that it doth not appear either that said company 
hath had its principal place of business, resided or had its domicile within 
the territorial jurlsdiction of said court for the six months, or the greater 
portion thereof, preceding the date of filing said pétition, or that said com- 
pany did not bave its principal place of business, réside or bave its domicile 
within the United States, but had property within the jurlsdiction of said 
court, or that said company had been adjudged a bankrupt by a court of com- 
pétent jurlsdiction without the United States and had property within the 
jurlsdiction of said court." 

The averment in the pétition in this connection is as follows: 

"That The Diamond State Steel Company, a corporation created and ex- 
istlng under the laws of the State of Delaware, Is engaged principally In 
manufacturlng pursults and owes debts to the amount of one thousand dollars 
and over and is insolvent." 

The motion in No. 123 assigns six grounds, the fîrst of which is as 
follows : 

"That it doth not appear by said pétition or by the record in said cause 
that this court hath jurisdiction to adjudge the said The Diamond State 
Steel Company a bankrupt, in that it doth not appear that sâld company is 
a corporation engaged principally in manufacturlng, trading, printing, pub- 
lishing, mining or mercantile pursults." 

The allégation in the pétition tO which the above ground applies 
is as follows : 

"That The Diamond State Steel Company, a corporation organlzed under 
the laws of the state of Delaware, in the said district, bas for the greater 
portion of six months next preceding the date of filing this pétition had jts 
principal place of business at the City of Wilmington, In the County of New 
Oastle, and State and district aforesald, and owes debts to the amount of 
$1,000.00." 

Éach pétition omits an essential averment. The pétition in No. 
122 does not set forth facts to satisfy the requirements of section 2 
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(1), and that in No. 123 fails to disclose a case coming within sec- 
tion 4b of the bankruptcy act, of July 1, 1898, c. 541, 30 Stat. 545, 547, 
[U. S. Comp. SL 1901, pp. 3420, 3433]. The defect in each pétition 
is substantial and, while not an incurable one, is fatal unless cured 
by, amendment. The other grounds assigned relate to the vérifica- 
tion of the pétitions, but, while not doubting the suificiency of some 
of them, need not be discussed. During or at the conclusion of the 
argument on the motions to dismiss the counsel for the petitioning 
creditors asked leave to amend the two pétitions in such manner as 
to cure their defects, and thereupon a hearing was had upon this 
application. Thereafter it was suggested by the court to counsel 
that, as no affidavits or exhibits had been presented during the 
hearing bearing upon the propriety of allowing the proposed amend- 
ments, the court was not in possession of the facts necessary to an 
exercise of sound discrétion in deciding the question of amendment. 
Leave was accordingly granted to counsel on both sides to produce 
affidavits and exhibits in support of or opposition to the application, 
and the application was fully heard May 15 and 16, 1905, on vol- 
uminous affidavits and exhibits. The hearing included the applica- 
tion in each case and was had on the same proofs, it having been 
agreed by counsel in open court that ail affidavits and exhibits pro- 
duced, whether entitled in one case or the other, should be treated 
as évidence in both so far as applicable in their nature. Both ap- 
plications may converiiently be considered in one opinion. The 
records of this court show that an involuntary pétition in bank- 
ruptcy, No. 105, against The Diamond State Steel Company was 
filed August 9, 1904, and that another involuntary pétition in bank- 
ruptcy, No. 106, against the same company was filed August 10, 
1904; In No. 105 Howard T. Wallace and James P. Winchester 
were appointed temporary receivers in bankruptcy August 13, 1904, 
and duly qualified. They were, among other things, authorized to 
conduct the business of the alleged bankrupt until the dismissal of 
the pétition, the qualification of a trustée, or the further order of the 
court, and directed forthwith to make and file an inventory of ail 
property which should come into their possession as receivers, to- 
gether with a list of debts and crédits due from and to the estate in 
their charge. The two cases were Consolidated August 15, 1904. 
An inventory, as of August 15, 1904, was filed by the receivers Sep- 
tember 30, 1904, showing that the par value of the preferred stock 
of The Diamond State Steel Company was $3,350,000.00, and of its 
common stock $3,000,000.00 ; that its issue of mortgage bonds was 
$1,000,000.00, on which there was some accrued interest; that the 
real estate of the company was valued on its books at $4,608,905.99 ; 
that the mortgage bond issue of $1,000,000 covered the real estate 
and Works of the company which, in the opinion of the receivers, 
were worth, for the purpose of its business, considerably more than 
the amount of the bond issue ; that, in addition to the real estate and 
plant of the company, its assets amounted to $511,537.71, and its 
liabilities, other than mortgage bonds, to $385,979.83. The Dia- 
mond State Steel Company, having filed its answer to the Consolidat- 
ed pétitions denying insolvency, which was essential to the main- 
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tenancè of each ôf the pétitions, the Consolidated pétitions were set 
for a hearing- November 25, 1904, and on the next following day, 
the counsel for the petitioning creditors having abandoned the 
prosecution of the cases, the court removed the receivers and or- 
dered that due notice of the proposed dismissal of the proceedings 
. in bankruptcy be given to creditors; that the receivers forthwith 
deliver the entire estate in their hands to The Diamond State Steel 
Company, except the amount allowed to them for their compensa- 
tion and for counsel fées, and that within ten days they file an ac- 
count of ail their transactions. After due notice to creditors, in- 
cluding 228 mailed written notices and public notice by advertise- 
ment to ail creditors of the company, the Consolidated pétitions 
were, December 12, 1904, in the absence of objection from any 
source, dismissed for want of prosecution ; the court retaining juris- 
diction for the purpose of passing upon the account ofthe receivers. 
The account was fîled December 6, 1904, and subsequently was 
favorably reported on by the master, save in one comparatively un- 
important particular, satisfactorily explained by the master, and was 
approved by the court. The account furnishes strong évidence of 
the capacity and diligence of the receivers and their fidelity to the 
trust imposed updn them., and that under their management the 
interests of the company and its creditors had been conserved and 
promoted in the face of adverse circumstances. From the time 
of their appointment in December, 1904, in the suit of Henry A. 
Hitner's Sons the receivers hâve had the charge and management 
of the property and business of The Diamond State Steel Company 
under the orders and decrees of the circuit court. 

The granting of leave to amend the pétitions, which might resuit 
in throwing The Diamond State Steel Company into bankruptcy, 
is a subject which has received careful considération. In a suit 
between two individuals where one of them has made a slip in his 
pleadings, fatal unless corrected, the court usually will allow an 
amendment on or without terms, if not calculated to subject the 
other party to undue hardship or préjudice. Under such circum- 
stances to refuse an amendment may and probably would not be an 
exercise of sound discrétion. But there are cases in which leave 
to amend should be denied in the exercise of such discrétion, owing 
to the character and relationship of the persons and interests to be 
affected. In one of the pending bankruptcy cases three alleged 
unsecured creditors, and, in the other, four, seek to hâve a large 
estate, real and personal, in which hundreds of creditors are in- 
terested, now in custodia legis and in course of administration by 
the circuit court, pursuant to the désire of an overwhelming ma- 
jority of creditors holding ah overwhelming proportion of the 
amount of unsecured claims, turned over to this court for adminis- 
tration in bankruptcy. If the pétitions were not defective, the peti- 
tioners would hâve a right under the bankruptcy act to proceed to 
support them by évidence, and, if successful, to hâve The Diamond 
State Steel Company adjudged bankrupt, regardless of any delay, 
confusion or expense attending such a course. But the pétitions 
being fatally defective, leave to amend should not be granted and 
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•the administratioil drawn from the circuit court unless for cogent 
reasons. It should at least appear that a clear prépondérance of 
the interests of the unsecured creditors, to say nothing of the hold- 
ers of mortgage bonds, would better be conserved or promoted by 
proceedings in bankruptcy than by the administration of receivers 
acting by authority of the circuit court. It is material to allude to 
the circumstances which led to the bringing of the suit of Henry A. 
Hitner's Sons and the appointment of receivers in December, 1904. 
Joseph G. Hitner, a member of the firm of Henry A. Hitner's Sons, 
in his afiidavit states in substance, among other things, as reasons 
for his joining in the bill of complaint in the circuit court, that Wal- 
lace, subsequeritly appointed as one of i the receivers, represented 
to him that by permitting the afïairs of The Diamond State Steel 
Company to be administered under a gênerai receivership, the best 
interests of the creditors would be preserved; that a greater oppor- 
tunity would be given to Wallace to perfect certain plans for the 
reorganization of the cdmpany, involving a sale of its plant, about 
which he was then negotiating; that by such reorganization the 
creditors would be paid in full ; that the policy of the said receiver- 
ship would be one of quick and profitable liquidation and an early 
payment of ail the claims of the gênerai creditors ; that ail the plans 
for such reorganization could be more quickly and surely accom- 
plished under a gênerai receivership than under the bankruptcy 
proceedings. Hitner further states that in December he was of 
opinion that by reason of the then condition of the market, it would 
not be advisable to sacrifice the assets of the company in bankruptcy 
proceedings at that time, and that if a gênerai receiver should be 
appointed under the state law, with power to operate the plant, "by 
the time the spring came, a more advantageous sale of the said 
assets could be made, and the interests of the creditors therebj^ 
protected." Louis C. Madeira, Jr., Edward Page, Joseph G. Hitner, 
John J. Gaine, Jr., Allen R. Hoffer and Eugène W. Stirlith, in a 
joint afiidavit, state in substance, among other things, that they are 
the duly authorized représentatives of creditors of The Diamond 
State Steel Company; that déponents used their influence with the 
creditors of the company to secure a discontinuance of the bank- 
ruptcy proceedings instituted in August, 1904, relying, in so doing, 
upon the représentations of Wallace that the personal assets of the 
company were sufficient to pay ail of its gênerai creditors, and that 
by proceedings under a gênerai receivership there would be a quick 
and profitable liquidation of such assets. Frank W. Todd in his 
afiidavit states in substance, among other things, that for several 
years he has been acting treasurer of The Diamond State Steel 
Company ; that pursuant to a call for the holding of a meeting of 
the unsecured creditors of the company, which was sent to ail of 
its unsecured creditors, a meeting of such creditors was held in 
Wilmington, Delaware, November 22, 1904. It further appears 
from Todd's aflfidavit that upwards of two-thirds in amount of the 
unsecured creditors of the company were présent at the meeting, 
so called and held, either in person or by duly authorized représenta- 
tives ; such creditors being 289 in number, whose claims aggregated 
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$93,536.02; that at the meeting the following resolution, after dis- 
cussion and explanation, was adopted without a dissenting vote : . 

"Resolved, That It is the opinion of this meeting that a dlsmissal of the 
bankriiptcy proceedlngs now pending against The Diamond State- Steel Com- 
pany, and the appolntment of gênerai receivers for sald Company is the 
course best calculated to protect the Interests of the creditors of said Com- 
pany, and that it is the désire of this meeting that this resuit shall be brought 
about if possible." 

The call referred to in the above afïîdavit was dated November 
18, 1904, issued by Wallace, addressed to the creditors of the Com- 
pany, and was in part as follows : 

"The writer is positive that the Company has sufflcient assets to pay ail 
creditors in fuU, providing the affairs of the Company can be liquidated in 
a manher which will eiiable fair priées to be obtained for them. He is 
equally convinced that if the affairs of the Company must be liquidated 
through bankruptcy, it will mean a material loss to the creditors. Since 
the temporary receivers in bankruptcy hâve been in charge, the v^riter has 
diligently labored to hâve an agreement reached between creditors which 
would permit the dismissal of the bankruptcy proceedings and the appolnt- 
ment of gênerai receivers, the object of this being, not that the adjustment 
of the Company's affairs may be delayed, but rather that this may be facili- 
tated. Tou are doubtless aware of the présent market conditions in Iron 
and Steel Unes, and of the fact that both the personal and real property of 
such a Company as this is of much greater value to-day than it was even 
three months ago, and that the opportunitles now presented for the adjust- 
ment of the Company's affairs, which would involve the speedy payment of 
creditors without waiting for liquidation through sales of material, are easily 
within the range of the probable. Under the circumstances I consider it 
essential to hâve a gênerai meeting of the creditors of the Company, to déter- 
mine what course they désire shali be pursued. Therefore a meeting of the 
créditera is called to be held at the office of the Company, * * * on 
Tuesday, November 22d, at 1.80 p. m., to consider the situation, and déter- 
mine the best course to be pursued under the circumstances. I earnestly 
request that you be personally présent at this meeting If possible, or, if not, 
that you be represented by some person wlth power to act." 

Wallace in his separate affidavit states : 

"That the claiins of the creditors présent or represented at said creditors' 
meeting and of the creditors who thereafter indleated their consent to or 
acquiescenee in the appolntment of said gênerai receivers and approving the 
action of sald meeting amoùnt to a total of about $129,411.10 out of about 
$145,927.01, the total indebtedness of sald défendant Company to unsecured 
creditors." 

Wallace and Winchester in their joint affidavit state: 

"That subséquent to said meeting of creditors and prior to the 12th day 
of December, 1904, in response to à letter written by the said Howard ï. 
Wallace, as président of said company, many other creditors of said company 
who had not been represented at said meeting signifled their consent and 
approval of the action taken at said meeting looklng to the final dlsmissal 
of said pending bankruptcy proceedings and the proposed securing of the 
appolntment, if possible, of a gênerai receiver for said company. That 
prior to the said 12th day of December, 1904, ail of the unsecured creditoi's 
of said company, except a very small residue thereof, either through said 
meeting of creditors or through said letters thereafter received, had given 
their consent and approval to the proposed application to secure the appolnt- 
ment of said generar receivers of said company." 

From the affidavits, whoUy uncontradicted in this respect, it ap- 
pears that at least three fourths of ail the unsecured creditors of 
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The Diamond State Steel Company holding between eighty eight 
and ninety per cent, of the total unsecured indebtedness of that 
Company, advocated, consented to, approved of or acquiesced in the 
termination of the original bankruptcy proceedings and the appoint- 
ment by the circuit court of receivers for that company. Under 
thèse circumstances Wallaçe and Winchester were appointed re- 
ceivers by the circuit court. It is stated in substance by Winchester 
and Wallace in their joint affidavit, and by Wallace in his separate 
affidavit, that ail of the petitioning creditors in the pending bank- 
ruptcy cases were either présent or represented at the creditors' 
meeting above referred to, or thereafter by letter signified their con- 
sent to the proposed appointment of receivers. This statement is 
substantially, if not literally, correct. It appears that of the four 
petitioning creditors in No. 122 two, namely, the Wilmington Oil 
Company and John R. Kilmer, were présent or represented at the 
meeting of creditors November 22, 1904, which adopted without a 
dissenting vote the resolution that it was the opinion of the meeting 
that the dismissal of the former bankruptcy proceedings and the 
appointment of gênerai receivers for said company "is the course 
best calculated to protect the interests of the creditors of said com- 
pany, and that it is the désire of this meeting that this resuit shall 
be brought about if possible." Napoléon B. Woolford, another of 
the petitioning creditors, who did not attend that meeting, consent- 
ed in writing November 28, 1904, to the appointment of receivers. 
It further appears that at that meeting the remaining petitioning 
creditor, the Sloss-Sheffield Steel and Iron Company, was repre- 
sented by counsel who declined to vote for or against the resolu- 
tion advocating the appointment of receivers. The afl&davits show 
that December 12, 1904, Henry C. Conrad, Esq., representing the 
Sloss-Shefheld Steel and Iron Company, was présent at the pro- 
ceedings in the circuit court which resulted in the appointment of 
receivers, and was one of the counsel who conferred with the judge 
of that court in chambers on the same day relative to the personnel 
of the receivers, and suggested names of certain persons for ap- 
pointment to that office, and thereby, in behalf of the Sloss-Sheffield 
Steel and Iron Company, consented to and acquiesced in the ap- 
pointment of receivers. Thus ail of the petitioning creditors in 
No. 122 consented to the appointment of receivers. It further ap- 
pears that of the three petitioning creditors in No. 123 the George 
B. Newton & Company, represented in the pétition by Madeira, 
Hill & Company, as assignées, and John J. Caine, Jr., Howard M. 
Plitt and George L. Plitt, trading as Caine & Plitt, were also présent 
or represented at the creditors' meeting just mentioned; and that 
the William H. Ferry Company, the remaining petitioning creditor, 
through its manager duly authorized in that behalf, consented in 
writing December 9, 1904, to a circuit court receivership, saying in 
a letter to The Diamond State Steel Company, among other things: 

"Replylng to your favor of the 7th instant, woulcl say that we are In favor 
of havlng gênerai receivers appointed to settle up the afifairs of your com- 
pany; and would like very much to see your président, Mr. H. T. Wallace, 
appointed receiver." 
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It therefore appears without contradiction that ail of the petition- 
ing creditors in both of the pending bankruptcy cases before the 
appointment of receivers by the circuit court either took part in pro- 
curing or consented to and approved the appointment of receivers; 
and by so doing aided and assisted in the commission of the act on 
which their pétitions in bankruptcy are founded. It is at least 
questionable whether persons who procure or connive at the com- 
mission of an act of bankruptcy are compétent to maintain pro- 
ceedings in bankruptcy on account of that act. In re Romanow 
(D. C.) 92 Fed. 510; Leidigh Carnage Co. v. Stengel, 95 Fed. 637, 
643, 37 C. C. A. 210; Simonson v. Sinsheimer, 95 Fed. 948, 954, 37 
C. C. A. 337 ; In re Miner (D. C.) 104 Fed. 520; Durham Paper Co. 
V. Seaboard Knitting Mills (D. C.) 121 Fed. 179 ; Clark v. Henné 
& Meyer, 127 Fed. 288, 62 C. C. A. 172; Lowenstein v. Henry 
McShane Mfg. Co. (D. C.) 130 Fed. 1007; Moulton v. Coburn 
(C. C. A.) 131 Fed. 201. It is true that such an objection, although 
presented in argument, was not included among the grounds as- 
signed in the motion to dismiss the pétitions. Should, hoAvever, 
the proposed amendments be allowed, the objection undoubtedly 
would be raised by answer. This circumstance may be entitled to 
some weight in the détermination of the application for leave to 
amend. But, aside from any participation by the petitioning cred- 
itors in a course intended and calculated to resuit in an act of bank- 
ruptcy, there are grounds of a broader nature on which must be 
determined the propriety or impropriety of allowing the amend- 
ments sought. 

It is material to consider the grounds on which it is desired by 
some of the unsecured creditors to terminate the receivership and 
throw The Diamond State Steel Company into bankruptcy. In the 
joint affidavit of Louis C. Madeira, Jr., and others, already referred 
to, it is stated: 

"That on or about January lOth, A. D. 1905, your affiants jolned with other 
unsecured creditors of the sald company in calllng a meeting of ail of the 
gênerai creditors of the sald company, whereof ail of the sald gênerai cred- 
itors were duly notlfied, to be held at the Real Estate Trust Building, in 
the City of Philadelphia, on the 20th day of January, A. D. 1905. That the 
said meeting was duly held, at the time and place indicated in the said no- 
tices, and was attended either in person or by attorney, by a majority of 
the creditors both in number and amount." 

The déponents further aver that at the meeting they were elected 
a committee to represent the creditors of The Diamond State Steel 
Company, and authorized to collect information concerning the 
affairs of the company and advise the creditors about the same. 
They then proceed as follows : 

"That, at said meeting, the said Howard T. Wallace presented a sugges- 
tion for the liquidation of ail claims through the sale of the plant of the 
company to parties with whom the said Howard T. Wallace alleged that 
he was negotiatlng. That, after said meeting, said committee met from 
time to tlme, and conferred frequently with the sald Howard T. Wallace. 
That although frequently urged to do so, said Howard T. Wallace did not, 
would not, and has not, presented any plan to said committee which prom- 
ises a reasonable and proper liquidation of the claims of the gênerai credit- 
ors of the sald company. That the said committee called a second meeting 
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of the gênerai ctedltors of tbe sàld Company, by mailing a notice of the 
same to each of the sald credltors, which said meeting was held on the 
16th day of March, 1905, at the Eeal Estate Trust Building in the clty of 
Phlladelphia, at whlch meeting the said committee presented a gênerai 
report; after whlch a resolution was unanlmously adopted as follows: 

'Resolved: That the credltors Of The Diamond State Steel Company, hère 
présent, hereby express thelr appréciation of the work of the credltors' com- 
mittee appolnted at the last meeting and so far as In thelr po,wer, hereby 
authorlze the committee to continue its Inqulry, and to take such steps as in 
Its Judgment may be deemed advisable to brlng about a prompt settlement 
of exlsting dlfflcultles.' 

That, belng advised by counsel that the last day upon whlch a pétition In 
bankruptcy could be flled agalnst the sald The Biamond State Steel Com- 
pany was the 12th day of April, A. D. 1905, said committee held several 
meetings immedlately prlor to that date, In order to détermine If the best 
Interests of the credltors would nécessita te a renewal of the bankruptcy 
proceedlngs. That, after mature délibération, the sald committee concluded 
that durlng the four months, of the gênerai recelvership, there had been no 
material progress in the solution of the dlflSculties of the said company ; that 
the vague plans and propositions whlch had been occasionally referred to 
by the sald Howard T. Wallace were too eluslve and indefinite to warrant 
considération as business propositions ; that there was reason to belleve 
that the sald Howard T. Wallace wâs endeavorlng to prevent a qulck liqui- 
dation of the assets of the sàld company In the hope of reeeiving somé propo- 
sition for the purchase of "the plant of the sald company whlch would secure 
a return to the stockholders of the sald company of a part 4t least of thelr 
Investment. That, in addltloa, to the reasons above set forth, the sald com- 
mittee of credltors, after a caréful examinatlon of the conditions of business, 
feel that the personal assets of the sald company should hâve been sold durlng 
the early part of Aprll, 1905, when hlgh priées for such articles, as make 
up the larger portion of the sald assets, prevalled; and that the sald com- 
mittee cannot commend the pollcy whlch involved the sald Recelvers in 
such litlgatlon:as prevented the disposition of said assets at the time Indi- 
cated. That it Is the bellef of the said committee, after conferring together 
and after havlng the advlce of counsel, and after glvlng a very careful con- 
sidération to the Bubject, that the interests of ail the credltors wlll be 
more thoroughly protected, if the estate of the sald The Diamond State Steel 
Company is administered by a trustée or trustées elêcted by them In bank- 
ruptcy proceedlngs; that by electing a trustée in whom they hâve confi- 
dence and upon whose administration they ean rely with feelings of secu- 
rlty, the claims of the credltors wlll probably reçoive a largeP dlvidend than 
they would under the pending recelvership. That the credltors, in bank- 
ruptcy proceedlngs, will hâve a more direct volée in the administration of 
the estate and in the disposai of its assets, than in the pending recelver- 
ship ; and by occasional or fréquent meetings before a référée In bankruptcy, 
every Important action and proposai conceming the estate can receive the 
thoughtf ul délibération, considération and vote of the credltors ; the trustée 
wlll hâve the beneflt of the opinions, suggestions and wishes of the 
credltors, who are business méh, familiar with the business and assets of 
the bankrupt company; and that the administration in bankruptcy will be 
more speedy and expéditions and will probably save the credltors a large 
amount in eosts and légal expenses. That, in considération of the earnest 
rèquests of the said Howard T. Wallace, and of the allégations made by him 
concernlng propositions whlch he had received for the purchase of the plant 
of the said company, whlch provided for the payment of the creditprs In full, 
the sald committee delayed i taklng any action leadlng to the institution of 
bankryptcy proceedlngs untU the last possible date, in order that every possi- 
ble opportunity mlght be given to the sald Howard T. W^allacç to con- 
summate the negotiatlons whlch he alleged were pending for the sale of the 
plant of the sald company,. and pay ofE the credltors In that manner. That 
upon the llth day of. Àpril, 1905, the sald Howard T. Wallace ' hàving failed 
to présent a definite, plan for the purchase of the plant of the sald company, 
and consldering the ; f acts , above set forth, the said committee of credltors 



WOOLFORD V. DIAMOND STATE STEEL CO. 591 

instructed their counsel to institute bankruptcy proceedlngs in order that 
the control of the assets of the said company may be vested in sucli trustée 
or trustées as the creditors of the said company may elect." 

Joseph G. Hitner, one of the complainants in the suit in which 
Wallace and Winchester were a,ppointed receivers, and also one of 
the joint affiants, and a member of the committee of creditors, in a 
separate affidavit, among other things, states : 

"That the said receivers were appointed by the said United States Circuit 
Court upon the 12th day of December, A. D. 1904, and that from that djite 
until the présent time, the said receivers bave done practically nothing toward 
a liquidation of the assets of said company, and a payment of tlie claims of 
the creditors of the said company. » * * That said committee had many 
meetings, at which the said Howard T. Wallace was often présent, and al- 
though requested to do so, the said Howard T. Wallace did not and bas net 
presented to the said committee any plan which is in any way definite in its 
nature, or providing a reasonable and prompt liquidation of the claims of 
the creditors. That by reason of the inability of the said committee to 
obtain any definite plan from the said Howard T. Wallace providing for the 
payment of the claims of the creditors, the said committee called another 
meeting of the creditors, and presented Its report to the meeting held on 
the 16th day of March, 1905. Upon the report of the committee a resolution 
was unanlmously adopted authorizing the committee to take such steps on 
behalf of the creditors as they might deem best. That from that time until 
the 12th day of April, A. D. 1805, the committee and the said afflant person- 
ally, endeavored to obtain from the said Wallace Information concernlng a 
definite plan for reorganization of the said company which would protect the 
interests of the creditors. Tha; the plans presented by the said Howard T. 
Wallace were too vague and elusive to be seriously considered as business 
propositions ; that the policy of the said Wallace seemed to be one of delay 
for reasons unknown to your affiant, and not a policy tending to a sale for 
the interests of the creditors. That the market for the assets of said com- 
pany In April of 1905 was such that had there been a sale of the assets of 
the said company, the best possible prices would bave been obtalned, and 
the Interests of the creditors thereby advanced. That the policy of delay on 
the part of the receivers is one which will resuit in a material diminution 
of the value of the assets of the said company, and hence a loss to the said 
creditors. That the said affiant Is therefore of opinion that the best inter- 
ests of the creditors will be preserved by the élection of a trustée In bank- 
ruptcy. In order that there may be a liquidation of the assets of the said 
company, at some time In the near future, when highest prices for the said 
assets can be obtained. That the said afflant heartily endorses the action 
of the creditors' committee In instltuting proeeedihgs in bankruptcy, believ- 
Ing that the administration of the estate of the said company In the bank- 
ruptcy proceedings will resuit far more advantageously to the creditors than 
by proceedings under the présent recelvership." 

In addition to the foregoing affidavits in support of the applica- 
tion to amend there are affidavits severally made bv Robert M. 
Cunliflfe, Robert K. Cassatt, Frank Toomey, J. S. W. Holton, J. V. 
S. Bishop, Simon Weil and William J. Cooley, being or representing 
gênerai creditors of The Diamond State Steel Company. In each 
of thèse affidavits the only averments material in this connection 
are in the foUowing language: 

"That he endorses the policy of the creditors' committee. » * • That, 
from knowledge, information and belief, your affiant is of opinion that the 
interests of ail the creditors will be more thoroughly protected if the estate 
of the said The Diamond State Steel Company is administered by a trustée 
or trustées elected by them in bankruptcy proceedings and that the most 
Blmplè and expéditions manner of liquidating the assets of the said company 
for the beneflt of the creditors will be through bankruptcy proceedings in 
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the United States District Court ; and that under said proceedlngs the daims 
of the credltors wlll probably receive a larger dividend than they would 
under the pending receivershlp." 

In the affidavits of Charles R. Bachman, Napoléon B. Woolford 
and John R. Kilmer, the two latter being petitioning creditors in 
No. 123, it is averred in substance that the affiants are of the opin- 
ion that the best and most effective method of administering the 
assets of The Diamond State Steel Company would be by proceed- 
ings in bankruptcy and not through the receivership. In none of 
thèse three affidavits does the affiant disclose any facts supporting 
his opinion. The principal affidavits in opposition to the granting 
of leave to amend, on this branch of the case, are the joint affidavit 
of Wallace and Winchester and the separate affidavit of the former 
in each of the pending bankruptcy cases. In the joint affidavit, 
among other things, it is stated : 

"That for several years prior to the month o( August, A. D. 1904, the sald 
Howard T. Wallace was, and at ail tlmes slnce said time, hath continuously 
been.the président of The Diamond State Steel Company, the above named 
défendant. That on the nlnth and tenth days of August, A. D. 1904, two 
pétitions In Involuntary bankruptcy were flled in this court against the sald 
The Diamond State Steel Company, being Nos. 105 and 106 in bankruptcy. 

* ♦ * That The Diamond State Steel Company appeared In and made 
défenses to sald pétitions In bankruptcy and such proceedlngs were had there- 
under, that on the thlrteenth day of August, 1904, a decree was eiltered 
therein appointing sald Howard T. Wallace and James P. Winchester, thèse 
déponents, receivers in bankruptcy of the sald The Diamond State Steel 
Company. That sald pçtltlons were, upon motion and upon the order of the 
court, about the date last afores^id, Consolidated Into one pétition, known 
as No. 105 and 106 Consolidated Ih bankruptcy. That thèse déponents duly 
adminlstered the estate of said The Diamond State Steel Company from the 
time of thelr appointment untll the 26th day of November, A. D. 1904, and 
on the 20th day of September, 1904, filed a report as such receivers show- 
ing the assets, liabllities and flnancial condition of sald company, by which 
report it appeared that the personal assets of said company exceeded the 
unsecured liabllities thereof by upwards of $125,000. * * • That on the 
sald 26th day of November, 1 1904, the petitioning creditors In Nos. 105 and 
106 Consolidated In bankruptcy. In open court abandoned the prosecution of 
said pétitions, and the court thereupon ordered that ten days' notice of 
the proposed dismissal of sald proceedlngs in bankruptcy be given to the 
creditors of sald company; ànd It was thereupon ordered that the sald 
Howard T. Wallace and James P. Winchester, sald receivers, be removed 
from thelr sald office, and thelr office as receivers as aforesaid be thereupon 
ended and determined. That on the 12th day of December, A. D. 1904, sald 
Consolidated pétition Nos. 105 and 106 in bankruptcy was in due course dis- 
misspd by this court, no credltor of sald défendant company appearing In 
opposition thereto. * * * That on the said 12th day of December, 1904, 
in compliance with the said resolution of creditors and with the subséquent 
consents thereto as aforesaid, a blll In equity was flled in the circuit court 
of the United States for the district of Delaware by Henry A. Hitner and 
Joseph G. Hitner, trading as Henry A. Hitner's Sons, against the said The 
Diamond State Steel Company, being No. 260 in equity, for the appointment 
of gênerai receivers for said company. To said blll In equity the said com- 
pany thereupon flled Its answer, admitting the averments of sald blll. 

* * * That thereupon the court by its decree, on the 12th day of Decem- 
ber, A. D. 1904, in accordance with the prayer of sald pétition, appointed 
thèse déponents, the said James P. Winchester and Howard T. Wallace, gên- 
erai receivers of said company, whieh sald receivers hâve from thence, hith- 
erto, been continuously in charge of the assets, property and estate of said 
The Diamond State Steel Company under the order and direction of the said 
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circuit court of the United States. That under the order of the said circuit 
court and within the period of three months after tlieir appointment, to wlt, 
on or about the llth day of March, 1905, thèse déponents, as said gênerai 
receivers, flled thelr report showing in détail the assets, liabilities and gên- 
erai flnaneial condition of said Company, That by said report it appears 
that the Personal assets of said défendant company, upon a fair val nation, 
exceed the unseeured debts and liabilities of said company by a large sum 
of money, to wlt, the sum of upwards of one hundred and forty eight thou- 
sand dollars ($148,000). * • * That upon the qualification of said re- 
ceivers and the assumption of their duties as such, objection was ralsed by 
a ereditor of said défendant company against any further sales by the Phila- 
delphia Warehouse Company of persoûal property of said défendant com- 
pany upon which the said Philadelphia Warehouse Company claimed a lien 
conferring the right of such sale. By reason of such condition the receivers 
felt it their duty flrst to secure a détermination by the court of the. right 
of said receivers to in due course liquidate the debts of said company by a 
sale of Its Personal assets, and of the right of said Philadelphia Warehouse 
Company to control or interfère witb su';h sale and liquidation. That there- 
after, as appears by the certifled copy of said record of said cause in equity, 
two several applications were made by said receivers for orders of said 
court authorizing them to make sales of the Personal property of said de- 
fendant. That the larger part of the Personal property of said défendant 
was covered by said alleged lien of said Philadelphia Warehouse Company, 
and the lots of Personal property were so divided between the Personal prop- 
erty unpledged and Personal property alleged to be covered by the pledge of 
said Philadelphia Warehouse Company that said receivers were unable to 
advantageously dispose of any large portion of said personal property until 
the respective rlghts of said receivers and of said Philadelphia Warehouse 
Company had been defined by said court. That almost continuons negotia- 
tions were carried on between the said Philadelphia Warehouse Company 
and said receivers subséquent to their appointment, looking to either an 
amicable adjustment of the rights of said respective claimants to said prop- 
erty or to the bringing of a suit by said Philadelphia Warehouse Company 
against said receivers to détermine the rights of said Philadelphia AA'are- 
house Company, until on the flrst day of March, 1905, said Philadelphia 
Warehouse Company brought its suit against said receivers and against the 
said The Diamond State Steel Company, for the purpose of determihing its 
right to the disposai of said personal property alleged to be covered by its 
said lien. That promptly on the flling of the bill in equity of said Philadel- 
phia Warehouse Company as aforesaid, in the circuit court of the United 
States for the District of Delaware, thèse déponents as receivers as afore- 
said, and said défendant company flled their joint and several answer to 
which replication bas been filed and said cause is now at issue. That the 
said claim of said Philadelphia Warehouse Company under its said lien was 
the sole cause which bas prevented thèse déponents as receivers as afore- 
said from hitherto disposing of the personal property of said défendant 
company. That the Issues ralsed by the said bill of complaint of said Phila- 
delphia Warehouse Company and the answer of the défendants thereto must 
be firsttried and determined before any effective steps can be taken for the 
disposai of said personal property. That the disposai of said issues would, 
in the judgment of thèse déponents, be more speedy if the gênerai receiver- 
shlp of said company could be allowed to continue than would be possible 
under bankruptcy proceedings. * * * That a few days before the expi- 
ration of four months after the appointment of said gênerai receivers as 
àforeçald, to wlt, early in April of the présent year, said creditors' commit- 
tee" (appolnted in Philadelphia January 20, 190-5) "communicated tbrough 
their coùnsel to said gênerai receivers of said company a demand that said 
receivers should consent to and co-operate in the appointment of a third 
co-receiver by said circuit court, to be selected by said creditors' committee, 
and coupled with said demand a déclaration of their intention. In default of 
the appointment of said co-receiver by said court, with the co-operation of 
thèse déponents as such receivers, to file an involuiitary pétition in bank- 
ruptcy against said défendant company, alleging as the act of bankruptcy 
138 F.— 38 
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fn sald pétition tJEi^ said appolntmënt of thèse recelvérs as' geheral re- 
celvers as aforesald. That thèse déponents, having In mlnd the interests bf 
ail of the eredltors of sttlçï company and belleving that théVllttpldàtlon of 
the affâirs of sald corttpitny under sald gênerai recelvershlp <rouid be béné- 
ficiai to sald creditors as aompared with a liquidation of sald company's 
affairs In a court pf banKruptcy, were indncéd by sald demand and threat 
of bankruptcy proceedlngs tô consent to sald proposed plan, 'that upon the 
insisténce of sald Creditors' committee, through their counteel as af oresaid, 
that the judge of sald circuit court should be çonsulted prlor to thè''l2th day 
of Aprll, 1903, (whlch was the last day of sald four months after theIr ap- 
polntment as recelvers as aforesald), as to the willlngness of said judge to 
appoint sald thlrd co-recelyer under the circumstances aforesald, the coun- 
sel of thèse déponents, recelvers as aforesald, together \frith sald connsel 
of sald creditors' committee conferred with the judge of sald court and laid 
before hlm the sald demand pf sald creditors' committee and its accompa- 
nying expressed Intention to file pétitions In bankruptcy as ah alternative 
in case'such thlrd eo-receiver were not appointed, with a vlew to ascertain- 
ing whether the judge of sald court would favorably entertàln an application 
for the appointment of sald third co-recelver under the circumstances afore- 
sald. That the sald judge pf said circuit court whoUy decllned to consider 
the question of the appointment of such thlrd co-recelver in advance of a 
formai application to hlm therefor. That sald conférence with said judge 
took place upon the eleventh day of Aprll, 1905. In default of any definite 
information on the part of the judge of said court as to what bis action 
would be upon such appllcatloil for sald thlrd co-recelver, the pending péti- 
tions in bankruptcy agalnst sald The Diamond State Steel Company, being 
Nos. 122 and 123 In bankruptcy, were on the following day, the 12th day of 
Aprll, 1905, flled In this court. Thèse depoiients aver that each and ail of 
the petitionlng creditors In sald causes in bankruptcy, Nos. 122 and 123 in 
thIs court ap aforesald, had notice and knowledge not only of the intention 
tp apply for the appointment of gênerai recelvers for said company upon. the 
dlsmissal of the proceedlngs in bankruptcy, Nos. 105 and 106 Consolidated In 
thIs court, but also of the açtual appointment of sald recelvers on or about 
the date of sald appolntmçnt- That the flling of said pétitions in bankrtiptey 
was by sald petltloners delayed until the last day of the fotir, months pro- 
vlded by the bankruptcy act within which, after the alieged act of bank- 
ruptcy, advantage could hâve been taken of said alieged act, by way of such 
pétitions In bankruptcy. That durlng ail of sald four months, lacking one 
day, thèse déponents as gênerai receivers of said company, as aforesald, 
liave been constantly engaged . In caring for and In administering the estate 
of said défendant company, hâve necessarlly expended money and entailed 
large expense In and for the performance of theIr dutles as such receivers, 
and hâve produced suCh results in the direction of the final liquidation of 
the affairs of said company as, by due diligence, and under the circumstances 
of the case, ^s above detalled, they bave been able. That the allowànce of 
the proposed amendment of the pétition in bankruptcy flled in thîs cause, 
if It should eyentuate In the final adjudication of the bankruptcy of défend- 
ant company, would resuit in the loss of the said four' months time In the 
liquidation of sald estate, of the position now attained linder said recelv- 
ershlp toward sald liquidation, and of the expenditures made and expenses 
incurred In and for sald gênerai receivership. That efforts hâve been made 
by thèse déponents durlng sald recelvershlp to procure such a reorganlzation 
of the sald company and such a disposition of Its assets, as would resuit In 
the complète payment of ail creditors of said company, and such efforts 
bave resulted In most ehcouraglng conditions. That negotlatlons are npw 
pending whlch seem likely to bring about such desired end ànd such a disposi- 
tion of the assets of the company as will not only pay and ^àtisfy ail of the 
company's débts, but also secure some return to the stockholders of the com- 
pany. That the pendency of the proceedlngs In bankruptcy agalnst said 
company ràaterlally Interfère with, if they do riot wholly destroy, the chances 
of brlnglrig such negotlatlons to a successful conclusion." 

The joint affidavit of the receivers in No. 123 is mutatis mutandis 
similar to that in No. 123. The separate affidavit of Wallace in each 
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case is in accord with the joint affidavits of Winchester and himself. 
The gross impropriety on the part of the committee of creditois, 
or its counsel, in attempting, April 11, 1905, to coerce the judge of 
the circuit court under the threat of bankruptcy proceedings, to 
appoint a third receiver for The Diamond State Steel Company "to 
be selected by said creditors' committee" — no formai application for 
the appointment of such third receiver having been made to the 
court — needs no comment, save that it was a clear breach of the 
code of professional ethics which has obtained in this judicial dis- 
trict, and I assume elsewhere. It is, however, fairly to be inferred 
from the incident, just alluded to, that if the court had abdicated 
its function of selecting and appointing receivers, and complied 
with the request made to the judge at chambers, the pending péti- 
tions in bankruptcy would not hâve been filed. This certainly af- 
fords strong circumstantial évidence that the creditors' committee 
did not se much désire the institution of proceedings in bankruptcy 
on the next following day as a continuance of the gênerai receiver- 
ship with the addition of a third receiver of its own sélection. The 
receivers had acted harmoniously with each other in ail respects. 
The suggestion of the appointment of a third receiver to co-operate 
with the two already appointed, who, as above stated, were har- 
monious in their policy and management of the estate, seems un- 
reasonable. It is hardly to be supposed that a third receiver se- 
lected by a creditors' committee hostile to the présent receivers 
could hâve controUed their action, or, indeed, thàt such resuit could 
hâve been realized by the appointment of less than three additional 
receivers, largely increasing the expenses of administration through 
compensation to the receivers and counsel fées. The receivers are 
men of character and standing; one of them for a number of years 
having been président of The Diamond State Steel Company and 
thoroughly acquainted with the opération of its works and the dé- 
tails of its business, and the other the président for many years of 
one of the principal national banks in Wilmington, skilled in figures 
and accounts, who in other cases in equity in the circuit court in this 
district has most acceptably discharged the office of receiver. Had 
they or either of them been guilty of any officiai dereliction, whether 
of commission or omission, it was open to creditors or other per- 
sons in interest to bring the matter to the attention of the court 
for proper action. Yet the records do not disclose that any person 
at any time prior to the filing of afiîdavits on this hearing made any 
complaint to the court of any alleged incompetency, fault or inat- 
tention to duty, on the part of them or either of them. Nor do the 
affidavits as a whole show that the receivers hâve in any manner 
merited unfavorable criticism. In one or two of the affidavits on 
the part of the petitioning creditors there are averments, which with- 
out explanation, seem to reflect upon them. But thèse averments 
are fuUy met and explaihed by tlie exhibits as well as other affi- 
davits. Copies of the record of the suit of Henry A. Hitner's Sons 
against the Diamond State Steel Company and of the suit of ^the 
Philadelphia Warehouse Company against the receivers, are before 
the court as exhibits attached to and made part of some- of thé 
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afSdavits. On careful examination of thèse records I hâve found 
nothing suggesting undue delay in the administration of the estate 
or indisposition on the part of the receivers or either of them to 
care for the interests of creditors or others interested in the Com- 
pany. On the contrary it appears from the records that they hâve 
faithfully, diligently and efficiently discharged their duty, and that 
whatever delay may hâve occurred was the resuit of causes over 
which they had no control and of the action of certain unreasonably 
dissatisfied creditors or their counsel in the institution of the pending 
proceedings in bankruptcy. The bill of Henry A. Hitner's Sons 
was filed November 28, 1904, the subpœna being returnable on the 
first Monday in january, 1905. The company did not avail itself 
of the delay allowed by law, but entered an appearance and made 
answer December 13, 1904, the same day the receivers were appoint- 
ed. ,March 11, 1905, the receivers fîled their report, which was 
elaborate and involved much time and labor, showing în détail the 
assets and liabilities and gênerai financial condition of The Diamond 
State Steel Company, from which it appeared that the personal as- 
sets of the company, on a fair valuation, exceeded its unsecured 
debts and liabilities by more than $148,000; while by their report 
as temporary receivers in bankruptcy filed September 20, 1904, such 
excess was about $125,000. It does not appear by the record that 
any exception or objection to the correctness of this showing has 
ever been made by anyone. The receivers, January 17, 1905, only 
a little more than one month after their appointment, applied hy 
pétition for leave to sell a portion of the personal property at 
private sale, stating, among other things : 

"That the mark et for the manufactured products of sald company and for 
the unmanufactured material of sald company Is at this time more favorable 
than It hath heretofore been, and your petitioners are of the opinion that 
It would be for the best interests of the creditors and other persons inter- 
ested in tlie assets of said company that certain portions of the personal 
property belonging to said company, manufactured and unmanufactured,, 
should be sold. * » • That certain portions pf sald personal property 
of said corporation are subject to the lien of the Philadelphia Warehonse 
Cdmpany, and now remain upon certain lands of The Diamond State Steel 
Company, leased to said Philadelphia Warehouse Company." 

After averring that the personal property on which the Phila- 
delphia Warehouse Company claimed a lien, covering the larger 
portion of the personal property of The Diamond State Steel Com- 
pany, was so similar to the other personal property sought to be 
sold and "so equally the subject of profitable présent sale that, in 
the judgment of your petitioners, any order dirécting the sale of 
any of said personal property should cover both the property subject 
to lien and that not subject to lien," the pétition proceeded : 

"Tour petitioners are of the opinion that said property should be disposed 
of, or offered for sale, by your petitioners as receivers of this court, at private 
sale, believlng that thereby the best market priées can be obtained and 
fiuch sales efCeeted with least loss. At such private sale such property can 
also be sold In such parcels or guantltles as to insure best priées therefor." 

The prayer of the pétition was in part as follows : 
"Tour petitioners therefore pray the court for the order and direction of 
the court, authorizing your petitioners to sell any part or ail of the personal 
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property Ineluded wlthin the said schedules C and D hereto appended, from 
tlme to tlme, at private sale, at the best priées that can by them be obtained 
therefor, according to the state of the market ; and upon the making sales 
of property so covered by said lien, to keep in a separate account the pro- 
ceeds of said sales of property covered by said lien, subject to the future dis- 
position thereof under the orders of the court, upon the détermination of 
the valldlty of the lien of said Phlladelphla Warehouse Company." 

At the expiration of a rule to show cause why the prayer of the 
pétition should not be granted the Philadelphia Warehouse Com- 
pany, January 28, 1905, appeared and filed an answer, objecting, 
among other things, to the form of procédure and a private sale by 
the receivers of the property on which the Philadelphia Warehouse 
Company claimed a lien. A hearing was had February 4, 1905, and 
an order was made authorizing the receivers to sell personal prop- 
erty of The Diamond State Steel Company not covered by the al- 
leged lien of the Philadelphia Warehouse Company. March 1, 1905, 
leave was granted to the latter company to file a bill against the 
receivers touching the validity and enforcement of the alleged lien, 
and acçordingly on the same day the bill was filed and a subpœna 
issued returnable on the first Monday in April. The receivers, not 
waiting for the expiration of the time allowed by law, filed their 
answer March 29, 1905 ; and the Philadelphia Warehouse Company 
filed its replication April 8, 1905, four days before the commence- 
ment of the pending proceedings in bankruptcy. April i, 1905, the 
receivers applied by pétition for the sale of personal property of The 
Diamond State Steel Company, part of which had been pledged to 
the Philadelphia Warehouse Company and part unpledged. On the 
same day leave was granted to the Philadelphia Warehouse Com- 
pany to plead, answer or demur to the above pétition by April 11, 
1905. On the last named day leave was granted to the receivers 
to abandon without préjudice their pétition of April 4, 1905, and to 
file a new pétition in lieu thereof, which was accordingly done on 
the same day. And also on the same day leave was granted to the 
Philadelphia Warehouse Company to file an answer to the last 
named pétition of the receivers, which was forthwith done and a 
hearing had the same day on the pétition and answer. The above 
mentioned facts, aside from other applications made by the receiv- 
ers, as disclosed by the records, clearly sustain them in the state- 
ment that such delay as has occurred was caused by the litigation 
touching the alleged lien of the Philadelphia Warehouse Company 
and a private sale by the receivers of the property covered by such 
lien. The receivers were in nowise responsible for the embarrassing 
position with which they were confronted. I hâve no doubt that 
there has been much disappointment owing to the failure of ex- 
pectations of an early winding up of the property and affairs of The 
Diamond State Steel Company, although the space of four months 
between the appointment of the receivers and the filing of the 
pending pétitions in bankruptcy is by no means an unreasonable 
time within which to accomplish the desired resuit, or that such 
disappointment is shared by the receivers as well as by the crédit- 
era. This is évident from the affidavits. Some of the affiants on 
the part bf the petitioners charge the receivers with failing to give 
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creditôrs a statement bf any definite and satisfactory plan for the- 
liquidation and payrhent of claims, and with giving to them on that 
subject only vague and indefinite information. Were such the case, 
it would be fully accounted for by the pendency of the litigation 
with the Philadelphia Warehouse Company, which involved a very 
large amount of the property of The Diamond State Steel Company. 
This litigation could not be avoided by the receivers without der- 
eliction on their part. And it must be borne in mind that the re- 
ceivers are not the oiBcers of any creditôrs' committee, but of the 
circuit court ; and that if cause of complaint existed it should hâve 
been brought to the attention of that court. While it would be im- 
proper to state any negotiations or proposais in the case of the Phila- 
delphia Warehouse Company against The Diamond State Steel 
Company which are not disclosed by the record, I hâve no reason to 
doubt that an arrangement may shortly be made by which the 
property covered by the alleged lien of the former company may 
be sold at private sale at such time or times as to command satis- 
factory priées, and the proceeds of sale, or enough to pay the claim 
of that company, paid into court, subject to its further order on the 
adjudication of the case. The receivers in their affidavit say that 
their "efforts hâve resulted in most encouraging conditions;" that 
"negotiations are now pending which seem likely to bring about 
such desired end" — the reorganization of the company — ^and that 
"the pendency of the proceedings in bankruptcy against said com- 
pany materially interfère with, if they do not wholly destroy, the 
chances of bringing such negotiations to a successful conclusion." 
This court would not, in my opinion, be justified in allowing the pro- 
posed amendment which might, but not necessarily would, resuit 
in throwing The Diamond State Steel Company into bankruptcy. 
There are several reasons strongly supporting this view. It does 
not appear from the affidavits and exhibits that at the time of the 
filing of the pending pétitions The Diamond State Steel Company 
was insolvent within the meaning of § la (15) of the bankruptcy 
act of July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 
3419], Erom the proofs it cannot be inferred that the aggregate 
of the company's property, exclusive of any property which it may 
hâve conveyed, transferred, concealed or removed, or permitted to 
be concealed or removed, with intent to defraud, hinder or delay 
its creditôrs, was not at a îair valuation, sufficient in amount to pay 
its debts. On the contrary the évidence is strong that the company 
was not insolvent as defined in the act. While by légal possibility 
insolvency on the part of the company might be shown on a trial 
in bankruptcy, the présent showing is entitled to much weight in 
coRsidering what the exercise of a sound discrétion requires with 
respect to the allowance of the proposed amendments. Again, the 
petitioning creditôrs on a trial in bankruptcy would be met with 
the fact, which might or might not prove fatal, that ail of them either 
procured or çonsented to the appointment of receivers who for four 
months carried on the business, involving large expenditures as well 
as receipts. Should the petitioning creditôrs fail to hâve the com- 
pany adjudged bankrupt, certainly no good would resuit from the- 
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grantîng of leave to amend. On the other hand, should an adjudi- 
cation of bankruptcy be secured, it would, in my opinion, necessarily 
prove harmful, if not disastrous, to the crédite rs of the Company 
An adjudication in bankruptcy certainly would not facilitate an 
early termination of the Htigation with the Philadelphia Warehouse 
Company, or promote the moSt advantageous sale of the property 
covered by the alleged lien of that company; but, on the contrary, 
would be calculated to cause delay in the accomplishment of thèse 
désirable ends. It would interrupt and introduce rauch confusion 
and embarrassment in the administration of the estate of The 
Diamond State Steel Company. If no temporary receivers were 
appointed in the bankruptcy proceedings the présent receivers 
would be left in charge of the aflfairs, property and business of the 
company for an indefinite period measured, perchance, by the time 
taken by an appellate tribunal in hearing and deciding the case on 
appeal or pétition of review taken or filed before the appointment 
and qualification of a trustée ; and during ail that time the receiv- 
ers would be embarrassed or hampered by the provisions of the 
bankruptcy act. If, on the other hand, temporary receivers were 
appointed, they might or might not be the existing receivers. If 
they were not, much expense would be involved in their compensa- 
tion and the fées of their counsel on account of acquiring the knowl- 
edge of and expérience in the management of the afifairs of the com- 
pany now possessed by the existing receivers, and much time be 
consumed to attain that end. If the temporary receivers were the 
existing receivers their plans for the reorganization of the company 
and the payment of its debts would doubtless seriously be interfered 
with and possibly or probably defeated. In any event troublesome 
questions would arise which would not be presented under the exist- 
ing receivership. I can perceive no possible advantage to the cred- 
itors of the company to be derived from the prosecution of the 
bankruptcy proceedings and am convinced that such proceedings 
could enure only to their détriment. An administration of the 
property of the company under the présent receivership, I hâve no 
doubt, will be advantageous to its creditors and possibly to its stock- 
holders. 

For the reasons given the granting of leave to amend would not, 
in my opinion, be a proper exercise of judicial discrétion. It fol- 
lows that such leave must be denied, and consequently, that the mo- 
tions to dismiss the pétitions must be granted. 
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LORINQ V. AMERICAN TBANSP. CO. 

(Circuit Court, D. Massachusetts. June 16, 1905.) 

No. 1,951. 

Cobpobations—Insolvenot—Receivees— Franchise Tax— Lien. 

Where a recel ver of mortgaged personalty belonging to an Insolvent 
corporation was appolnted on the application of tbe mortgagee, the com- 
monwealtli was not entltled to priorltj' of payment of a claim for a fran- 
chise tax assessed against the corporation, as provided by St Mass. 1903, 
pp. 450-452, e. 437, §§ 75, 78, 83, as such tax did not croate a lien on such 
mortgaged personalty superior to that of the subséquent mortgage. 

In Equîty. 

John Noble, Jr., for complainant. 

Frederick H. Nash, Asst. Atty. Gen., for défendant. 

LOWELL, Circuit Judge. The défendant corporation was or- 
ganizèd under the laws of Maine September 6, 1902. In September, 
1903, a franchise tax became due by the défendant to the common- 
wealth ôf Massachusetts by virtue of St. Mass. 1903, pp. 450-452, c. 
437, §§75, 78, 83. On October 6, 1903,. à part of the corporation's 
property was mortgaged to the complainant. On March 29, 1904, 
this court appointed receivers cf. the corporation. The collection 
of the tax was ref erred by the treàsurer and receiver gênerai to the 
Attorney General April 21, 1904, The corporation is msolvent, and 
in the distributioh of its assets by the receiver the commonwealth 
daims' p>riôrity for the franchise tax over the claim of the mortgagee. 
The receivers ask the instructions of the court. 

In Fuller y. Day, 103 Mass. 481, the Suprême Court of Massachu- 
setts decided' that personal property mortgaged after it had been 
assessed for taxes could not be sold for nonpayment of the taxes,^ 
so as to deprive the mortgagee of his right therein. That case ap- 
pears to be décisive of this. If a tax on personal property does not 
create a lien thereon superior to the lieii of a subséquent mortgage, 
a franchise tax upon a corporation does not create a lien upon its 
property superior to that of a subséquent mortgage. Hénce it fol- 
lows.that, jf there had been no receiver appointed in this case, the 
commonwealth could hâve sold only the equity in the mortgaged 
property to pay the franchise tax. The appointment of a receiver 
does not necessarily subordinate the ôtherwise prior claim of a 
mortgagee to the claim of the commonwealth. Hère the receiver 
was appointed upon the application of the mortgagee, and under 
some circumstances the court might hâve provided in the decree of 
appointment for priority of payment to the commonwealth out of 
the proceeds of the mortgaged property. This provision was not 
made, however, and at the argument the claim of the commonwealth 
to priority of the tax was not urged on that ground. 

Claim of the commonwealth of Massachusetts disallowed. 
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JOHNSON T. LEHIGH VALLEY TRACTION CO. 

(Circuit Court, E. D. Pennsylvania. June 12, 1905.) 

No. 16. 

1, Street Raileoads — Leases— Porfeituee— Retuen op Propebtt. 

A Consolidated electric railway conapany, composed of several Inde- 
pendent companles, leased its Unes to défendant; the lease providing 
that défendant. In addition to reniais, should expend $100,000 for im- 
provements wlthin two years, so that at ail times the roads and roUing 
stock should be at least of equal efficiency and value as at the date of 
the lease; and at the termination of the lease défendant agreed to re- 
turn the property to the Consolidated companies In as good condition and 
repair as It was at the date of the lease, together with ail the improve- 
ments, additions, betterments, enlargements, and extensions which were 
made during the lease. Held, that on defendant's Insolvency and can- 
cellation of the lease, the receivers were bound to return equipment to 
each subordinate company equal in value and efficiency to that which was 
received, and not merely equipment equal in value and efficiency to that 
received under the lease as a whole. 

2. Same— Set-Opf. 

The excessive value of equipment returned to one of such companies 
could not be set ofC against the clalm of another company for return to 
it of cars of equal value and efficiency. 

S. Same— Equitable and Légal Riqhts. 

Where a lease of the Unes of a Consolidated Street railway company to 
défendant provided for a return of equipment, on cancellation of tlje 
lease, to each company, of equal value to that received by the lessee, 
the lessor's claim for return of spécifie cars on behalf of certain of the 
Consolidated companies oh termination of the lease by the insolvency of 
the lessee was an équitable right enforceable against property in the 
hands of its receivers by pétition for surrender of specifled cars ; but 
the lessor's claim, under a betterment clause in the lease, for a share 
of cars purchased by the lessee which had not been appropriated to such 
Unes, was a légal claim, allowable only as a claim against the proceeds 
of a sale of ail of the Insolvent's property by the receivers. 

In Equity. Referring report back to master for further finding 
of facts. 

Henry C. Boyer, for exceptions. 
J. W. Bayard, opposed. 

HOLLAND, District Judge. The Easton Consolidated Electric 
■Company — a holding company — organized under the laws of New 
Jersey, purchased a majority or more of seven street railway com- 
panies and one illuminating company, in and about Easton, in the 
State of Pennsylvania, called in this proceeding the "Easton Com- 
panies." Ail thèse companies, excepting two, were subject to a 
mortgage at the time they were acquired by the Easton Consoli- 
dated Electric Company, and by it a trust mortgage was created, 
covering ail of them, subject, however, to the prior mortgage cre- 
ated by them in their individual capacity. This holding company 
also issued stock to the amount of $450,000. Thèse several Easton 
Companies were being operated in connection with each other by 
the Easton Consolidated Electric Company, when, on the Ist day 
of December, 1900, a lease of ail of them was executed between it 
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and the Lehigh Valley Traction Company, with the assent of the 
stockholders of the Separate coMpanies, "each acting in respect to 
its own property and assets," wherejn the Lehigh Valley Traction 
Company agreed to pay certain rentals to the holding company; to 
expend $100,000 "for the improvement and betterment of the de- 
mised propçrty" within two years from the date of the lease; to 
"make such improvements, altérations, and additions to said roads 
and rolling stock," etc.> "so that at ail times the same shall be 
of at least of equal efficiency and Value" as at the date of the 
lease, àHd, at the termination of the lease for any reason, it 
"agrées to return the property to the Easton Companies in as 
good condition and repair" as they were at the date of the lease, 
"together with ail the improvements, additions, betterments, en- 
largements and extensions" which were made during the lease. 
The Easton ;Companies, were operated by the défendant, in con- 
nection with its lines, from the date of the lease, for a period of 
about two years and five months, when, on May 4, 1903, the Le- 
high Valley Traction Company went into the hands of reCeivers. 
During the time the Easton Companies were under the manage- 
ment of thé défendant corporation, extensive changes were made in 
the equipments of the Easton Companies, for improvement and 
betterment of the demised property, amounting to about $77,606. 
The tracks of the Easton Transit Company were changed from broad 
to a standard gauge, and mùch of the rolling stock was replaced by 
new cars. There were also changes made in the equipment and 
rolling stock of the other companies included in the Easton Com- 
panies, and some of the cars of the Easton, Palmer & Bethlehem 
Street Railway Company were disposed of, and new cars substi- 
tuted; but at the tim,e pf the appointment of the receivers there 
were nine of the old cars of this latter company still in their posses- 
sion, which they hold at this time. The défendant company became 
embarrassed and failed in the performance of some of its obliga- 
tions, and the Easton Companies filed a pétition in this court on 
April 30, 1904, setting forth certain defaults in the payment of rent- 
als under their lease dated December 1, 1903, and praymg a cancel- 
lation of the same and a surrender of the demised property, includ- 
ing certain specified cars. The court subsequently decreed a can- 
cellatiôn of the lease, and the Easton Companies were retumed to 
the former owners, together with certain improvements and better- 
ments, but the rolling stock and equipments returned were net in 
ail instances the same as those received by the défendant company 
when the lease was executed. Subsequently a pétition was pre- 
sented to this court, rèciting the cancellation of the lease and the 
surrender of certain specified cars, and averring that the receivers 
of the Lehigh Valley Traction Company hâve not surrendered and 
refuse tb surrender certain' other cars and car bodies in their pos- 
session, and used on other railways of which they are receivers, 
and that'the petitioners (the plaintifïs herein) are without sufficîent 
cars to bperate their railway and for its public service, and that 
their rights in the premises should be speedily determined, in ad- 
vance of other questions in dispute, and praying for a rule on the 
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Teceivers to show cause why the said additional cars and ail other 
cars and car bodies of the petitioners in the receivers' possession 
or control, or for which they are accountable, should not be im- 
mediately returned, or payment of their value made, prier to any 
other claims, out of the receivership funds, as well as damages for 
such détention. To this the receivers filed an answer in which 
they aver that they had not delivered the said additional cars and 
car bodies to the petitioners as claimed; that they are not the 
petitioners' property; that they are not ail in the receivers' posses- 
sion; that the petitioners are not, under any circumstances, enti- 
tled to said delivery, and they hâve sufficient cars to operate their 
lines sufficiently; that that is not a pertinent considération in the 
présent issues; and that they hâve received ail the cars and car 
bodies which the receivers are required to return, or for which they 
should account to them. This pétition and answer were referred 
to a master to take testimony to be submitted to him, and to inquire 
into the facts and report the same, and to report to this court as to 
the right of the petitioners in the premises. 

The petitioners made the following claims before the master on 
behalf of the Easton, Palmer & Bethlehem Company, to wit: (1) 
Nine open bench cars now in the possession of the receivers; (2) 
in addition to a return of sufficient cars to the Easton, Palmer & 
Bethlehem Company to make an equipment of equal value and 
efficiency to that which the défendant received from this company, 
a return of such number of double-truck cars of the 70 purchased 
during the Hfe of the lease under the betterment account as to 
which it would be entitled ; (3) or of an immédiate payment to the 
petitioners out of the gênerai funds in the receivers' hands, arising 
from ail sources, of an amount to enable them to equip the Easton, 
Palmer & Bethlehem Company with cars of equal value and effi- 
ciency to those turned over to the défendant, together with an 
amount to which they would be entitled under the improvement and 
betterment clause in the lease. 

The master's report, with the évidence, was filed in this court 
May 5, 1905, together wrth a form of decree recommending the dis- 
missal of the pétition without préjudice, in order that the plaintiffs 
may renew their pétition on final distribution. The facts found by 
the master material to the disposition of the case at this time are as 
follows: That the Easton Transit Company — one of the Easton 
Companies' lines — operated three smaller companies and a broad- 
gauge line in the city of Easton when it was taken into the combina- 
tion known as the "Easton Companies," and was the owner of 36 
open cars, 23 closed cars, and 2 St. Louis convertible cars, of broad 
gauge, making, in ail, 51 cars on the entire System, which were passed 
over to the défendant company at the time of the exécution of the 
lease to it. Another of the subordinate companies in the System 
known as the "Easton Companies" was the Easton, Palmer & Beth- 
lehem Company, which was the owner of 5 closed cars and 9 open 
cars, making a total of 14 cars, which were also passed over to the 
défendant company as part of the property transferred by the 
Easton Companies at the time the lease was executed. The broad 
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gauge of the Easton Transit Company was changed to the standard 
gauge, and many of the old cars were replaced by new ones ; and 
the receivers, upon cancellation of the lease, surrendered 52 cars 
to the Easton Transit Company, which they claim are more valuable 
and efficient than the old cars. The receivers also returned to the 
Easton, Palmer & Bethlehem Company 4 new St. Louis double- 
-truck cars. Thèse were a part of the 70 new cars of that type pur- 
chased by the défendant company during the life of the lease. But 
the master finds that thèse 4 cars alone are not a car equipment of 
equal value and efiiciency to the car equipment which at the time 
of the lease was on the Easton, Palmer & Bethlehem Une, but he is 
unable to détermine from the évidence the extent of the deficiency. 
He further finds that the contention before him by the petitioners 
is that the excess of equipment returned to the Easton Transit 
Company, over and above what the défendant company received 
from it, cannot be set ofï against a deficiency in return equipment 
to the Easton, Palmer & Bethlehem Company, as compared with 
what the défendant company received from the Easton, Palmer & 
Bethlehem Company. In other words, the défendant company is 
required to return to each subordinate company of the Easton 
Companiés an equipment equal in value and efficiency to that which 
it received from the respective companiés. The master, however, 
if I understand him correctly, finds that, in his opinion, the défend- 
ant, under the lease, is only required to return an equipment, as a 
whole, equal in value and efficiency to that which was received, as 
a whole, under the lease, with whatever improvements that were 
made and apportioned under the betterment clause, but that, in his 
opinion, there were no apportionments of betterments made by the 
company prior to the cancellation of the lease, and therefore the 
plaintiffsare not entitled to the seven cars and car bodies as their 
share of betterments under the' betterment clause; and he further 
finds that there is not sufficient évidence submitted to show whether 
or not the lessors hâve received, as a whole, upon ail their lease 
lines, a bar equipment of equal value and efficiency to that which 
was transferred to them under the lease, cônsidering that obligation 
to include the questions of their respective market values, carrying 
capacities of the cars, their adaptabilities to the traffic for which 
they are to be used, the speeds at which they can be run, the cost 
of their opération, and their relative comfort for passengers, and 
therefore recommends a decree dismissing the pétition, without 
préjudice to the rights of the petitioners to présent their claims be- 
fore the audit of the final accounting of the receivers of the défend- 
ant company, whereinall parties interested will hâve the opportu- 
nity of being heard, and a proper disposition of the petitioners' claim 
made. He further states that the claim of the petitioners, on behalf 
of the Easton, Palmer & Bethlehem Company, for a return of cars 
of equal value and efficiency to the cars received by it under the 
lease, is . an équitable • rertiedy, and can properly b% considered in 
this proceeding, but that the claim of the petitioners to a return 
of additional cars under the equipment and betterment clause of 
the lease "is a common-law right, and cannot be enforced in this 
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proceeding, as it is a daim against the entire fund in the hands of 
the receivers, and should be presented hereafter, when the receivers 
make a final accounting of the assets, and when ail parties will be 
before the court and hâve an opportunity to be heard? 

I do not agrée with the master in his finding that, upon a cancel- 
lation of this leàse, a return of the car equipment equal in value and 
efficiency to those received under the lease as a whole would be just 
and équitable, under ail circumstances ; and I am further of the 
opinion that the lease was drawn in such a way as to compel, in 
case of cancellation or abandonment, a return of equipment to each 
subordinate company equal in value and efficiency to that which 
w^as received. In other words, a return of the 52 cars to the Easton 
Transit Company may be required, in order that the efficiency on 
that company's lines would be equal to the efficiency of the cars 
received from that company, and yet the value of those cars re- 
turned may be in excess of the value of the cars which the défendant 
received from it. This excessive value cannot be set ofif against a 
claim of the Easton, Palmer & Bethlehem Company for a return 
of cars of equal value and efficiency to it, or else it might be possible 
for the property of the Easton, Palmer & Bethlehem Company to be 
depreciated through the action of this lease, by the return of less 
property than was taken from it under the lease. If, however, the 
owners of the Easton, Palmer & Bethlehem Company are identical- 
ly the same persons with the owners of the Easton Transit Com- 
pany, and thèse two companies can be operated together, and the 
cars of both used interchangeably, and that, so used, the cars which 
were returned are of equal value and efficiency to those disposed of 
under the lease, another question might arise ; but there is not suf- 
ficient évidence nor findings of fact in the report of the master to 
ascertain the exact rights and equities between the parties, or what 
effect it would hâve upon the property of the Easton, Palmer & 
Bethlehem Company and the Easton Transit Company if no more 
cars were returned. In other words, both the Easton Transit Com- 
pany and the Easton, Palmer & Bethlehem Company are entitled 
to a car equipment equal to that which was leased to the défendant, 
and the facts should be sufficiently ascertained to enable the court 
to make a decree accomplishing that resuit. Thèse facts cannot 
be ascertained from either the évidence or the master's report. 

The master, however, I think, is clearly right in holding that the 
claim for a return of spécifie cars on behalf of the Easton, Palmer & 
Bethlehem Company, equal in value and efficiency to the car 
equipment leased, is an équitable right. If, therefore, the évidence 
had been sufficient to enable the court or master to specifically find 
the relative situation of the two subordinate corporations, to wit, 
the Easton Transit Company and the Easton, Palmer & Bethlehem 
Company, it might be disposed of in this proceeding; but, as to the 
other part of plaintiffs' claim, the fact that the master finds that 
none of the new cars purchased by the défendant company during 
the life of the lease was appropriated during that time, the claim 
for their share of thèse cars under the betterment clause is no more 
than a cornmon-law claim, and should be presented, as suggested 
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ty the master, at the final hearing, and share with the other claîm- 
ants in the entire fund of the defèndant's propefty. 

As to the daim for the original equipment, the plaintiffs are en- 
titled to a return of spécifie cars, sufficient to make an equipment 
for each — the Easton Transit Company and the Easfen, Palmer & 
Bethlehem Company — equal in value and efficiency to that which 
each transferred to the défendant under the lease ; and/ in case the 
spécifie property is not returned, it would seem that each company 
is entitled to an award out of the gênerai fund in an amount which 
will enable them to equip their respective roads with cars equal in 
value and efficiency to those which were transferred under the lease. 
So that, in order that the claims of the petitioners may be properly 
dispôsed of, it will be necessary that this report shbuld be referred 
back to the master to take further testimony "and report further 
findings of fact. Before that can be done a sale of the property 
will hâve takeri place under the decree of this court, and the cars 
■claimed by the Easton, Palmer & Bethlehem Company will hâve 
been sold. 

In order that the property abbut to be sold may be clear of any 
claims or incumbrances, and the rights of the petitioners may be 
preserved, a decree will be entered as follows: And now, to wit, 
June 10, 1905, the pétition and answer in this case, together with 
the report of the master thereon, are referred back to him, without 
préjudice to the rights of the petitioners or the receivers of the 
Lehigh Valley Traction Compahy to take further testimorty and to 
find additional facts hereinabove suggested, and further to report 
the same, together with a distribution to the claimants out of the 
gênerai fund which the receivers will receive as the proceeds of the 
find additional facts hereinabove suggested, and further to report 
Sale as shall be équitable under the fa:cts as found. 



In re L'HOMMEDIETJ. 
(District Court, B. D. New York. June 13, 1905.) 

1. 'Wirxs—TBrsTs— Création. 

Where testator devise^ ail his property to hls son, to lease the real 
estate, and Invest the Personal property, and receive the rents, Income, 
and profits, and after paying taxes, Insurance, etc., to appïy the resldue 
to the maintenance of testa tor's wlfe, unmarried daughters, and mlnor 
children, etc., until two of his daughters should arrive at the âge of 21 
years, and, on the happening of suçh event, to distribute the trust prop- 
erty In the manner speclfled, etc., hé treated an express trust, under New 
York Real Property Law, § 76, subd. 3 (Laws 1896, p. 571, c. 547), author- 
Izlng a trust to be created to receive the rents and profits, and apply the 
same to the use of any person for Ufe or for any shorter term. 

2. Same— Benbficiaries— TerminatioN. 

Tihe beneficlarles of the trust , were the testator's wlfe, unmarried 
flaughters, and mlnor children, who were entitled to the income of the 
trust estate until the death of testator's two mlnor children, or their ar- 
rivai at the âge of 21 years, when the trust termina ted. 

& Same— EsTATB of TatTSTEÉ— Rigiîts of Distributees. 

Where testator bequeatbed his real and Personal property to his son 
In trust to apply the rents and profits to the maintenance of his wlfe 
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and mlnor chlldren untll two of them died or becàme of âge, when the 
trust should cease and the property be divlded among testator's children, 
and authorized the trustée, In his discrétion, to sell the testator's real 
estate^ the trustee's rlghts In such real estate were llmlted to the pur- 
poses of the trust; and hence the dlstrlbutees under the will took title 
to real property as to which the trustee's power of sale was not exer- 
cised as remaindermen, vested as of the death of the testator. 

4. Same— Power of Sale, 

The grant of the power of sale merely authorized the trustée to sell 
In pursuauce of the power and not as trustée, and therefore did not eu- 
large the trustee's estate. 

5. Same— JuDGMENTS— Lien. 

Where testator devised ail of hls real and personal property In trust 
to use the incwme for the beneflt of his wife, unmarried daughters, and 
mlnor children until two of them died or became of âge, after which he 
direeted that the estate be distributed among his children, the vested re- 
malnder to which onè of such children was entltled at testator's death 
was subject to the lien of a judgmont properly docketed against him, 
which lien. In case of a sale of the real estate under a power contained in 
the will, attaehed to the proeeeds. 

6. Same— Equitable Convkesion. . 

A provision of a will empowering testator's executor, In his own dis- 
crétion, and at such time or times as he shall deem proper, to sell either 
at public or priva te isale any and ail of testator's real estate, was a dis- 
cretionary and not an iœperative power, and therefore did not constitute 
an équitable conversion of testator's realty into personalty. 

[Ed. Note. — B!or cases In point, see vol. 11, Cent Dig. Conversion, §§ 
3&-43.] 

7. Same— Liens— Peioeity—Equitt— Parties. 

Where, In a proceeding to détermine the valldity and priorlty of cer- 
tain liens, the assignées junior in time sought to hâve an alleged senior 
lien annulled for usury, but the holder of such lien made no claim on 
the fund- In controtersy when brought Into court against his will, and 
filed no pleadings, and the proceedings of the other claimants established 
that he was prima façie entitled to payment from the fund, and thereupon 
attempted to show that his title was avoldable for usury, such adverse 
claimants were not entitled to bave the fund released from such senior 
lien wlthout paying the holder thereof the considération received by the 
debtor. 

Pierre M. Brown, for bankrupt 

William H. Ford, for trustée. 

James S. Darcy, for Russell and another. 

Carter, Ledyard & Milburn, for King. 

John D. Kaps, for Jenner. 

William R. Willcox (Robert D. Murray, of counsel), for Gilman. 

THOMAS, District Judge. The bankrupt's father died in 1892, 
leaving a will of real and personal property, and, upon settlement of 
his estate, certain moneys accruing to the bankrupt under such will 
were delivered to the trustée in bankruptcy fOr purposes hereafter 
considered. Several persons claim portions of the fund by virtue 
of spécifie liens or assignment, as follows: Russell and another 
by virtue of a judgmént docketed January 21, 1897, in Queenls 
county, where certain of the testator's land was situated; Hewlett, 
Gilman, and Jenner, severally, by virtue of assignments executed 
in October, 1891, November; 1901, February and July, 1902. 
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The validîty of the assignthents to HeWlett, King, and Jenncr is 
îiot attacked, and thèse daims are payable in the order of their 
priority of exécution; but ail claims are subject to the payment of 
the Russell judgment, if it is a lien; and the claims of Hewlett, 
King, and Jenner are also subject to the assignment of Gilman, ex- 
cept so far as the same may be avoided for usury. The Russell 
judgment has priority, if it became a lien on certain real estate of 
which the testator died seised, and out of which the fund arose. 
The hen is denied upon the grounds that the will vested in the 
bankrupt no estate in land, upon which a judgment lien could at- 
tach, and that it converted the real estate into personalty. The will 
provides : 

"First. I give, bequeath and devise ail my property, whatsoever and wliere- 
soever, to my son George A. L'Hommedieu, his successor or successors and 
asslgns, In trust, however, for the followlng purposes, to wlt: 

"Xo lease my real estate and invest my personal estate and to recel ve the 
rents, income and profits of my real estate and the Interest, Income and prof- 
its of my Personal estate, and, after paying the taxes, insuranqe, and costs 
•of necessary repairs thereon and the expense of the administration of the 
trust, to apply the resldue of the rents, Income, Interest and profits to the sup- 
port and maintenance of my wlfe, unmarried daughters and mlnor chlldren, 
and to thé éducation of my mlnor chlldren, dtring the mlnorlty of and until 
my daughters; Ida M. L'Hommedieu and Florence L'Hommedieu, shall each 
hâve attalned to the âge of twenty-one years, but no longer ; and I set apart 
and establlsh my présent résidence as the place of résidence and home for my 
said wlfe, unmarried daughters and my mlnor chlldren, during the continuance 
of the trust, unless sooner sold by said trustée. 

"Second. Wbçn my said daughters, Ida M. and Florence, or the survlvor 
of them, shall haye attalned to the âge of twenty-one years, or In case of the 
-death of both of them under twenty-one years of âge, then upon the decease 
of the longest Uver of them, whlchever event shall flrst hâppen, I direct the 
said trustée to dlstribute the, trust estate in the followlng manner, viz. : 

"(1) In case my wlfe shall then be living, to her the portion she would take, 
at the tlme of my decease, by law, in case I had died intestate, and this in 
lieu of dower. 

"(2) The resldue, or In case my wife shall then be deceased, the whole trust 
«State to and among my chlldren share and share aliké, the descendants of 
any deceased child or ohildren to take the share the parent would take, if 
living. . 

"Third. Inasmuch as I hâve already advancéd to my son James H., the sum 
of ten thousand dollars on hls note, five pet cent, interest pér annum, to en- 
able him to engage in business, therefore, I authorize and empower the said 
trustée to, and it is my will that he shall, in hls best discrétion, in like man- 
ner advanee to each of my other sons, provided I shall hot hâve done so 
hefore my decease, out of the trust estate, such sum or sums, not exceeding, 
however, in àll, the sum of ten thousand dollars to any one of them as, in 
his best Judgment, shall be requisite to enable each of them to engage in leglti- 
mate nonspeculative business; and, in case my son George .A. shall désire to 
succeéd'to rny business, or the business of my flrm, in case the same shall be 
conducted by a flrm, at the time of my decease, then I authorize and empower 
him to employ so much of the trust estate therein as he, pr- In case he shall 
organize a flrm to carry on the said business by associatlng with him my son 
John K., that belng my wish, or any other partner, then the said flrm shall 
require to successfully carry on the said business, not exëèédlng, however, the 
sum of sixty thousand dollars, at the like rate of interest, the said trustée 
to complète ail unfinished contracts, if any, blnding upon my estate at the 
tlrae of my decease, for the beneflt of the trust estate, and, in case the interest 
on any sum or sums advancéd, or employed, as authorized In thlS paragraph, 
shall fall In arrears and remain unpàid, I direct that thé said trustée imme- 
diately call In the principal and collect the same with ail unpald Interest. 
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"In case the money so advanced, elther by me In my Ufetlme or by my 
saîd trustée thereafter, and the money so employed by my son George A., 
shall not hâve been repaid with the interest thereon, before the final distribu- 
tion of the trust estate, then the same, or the unpaid portion thereof, with 
ail unpaid Interest shall be added to the trust estate and dedueted from the 
share of the one of them to whom it was advanced, with ail unpaid Interest 
thereon. 

"Fourth. It is my will and I accordlngly direct the sald trustée to support 
and maintaln my wife, unmarried daughters and minor children durlng the 
continuance of the trust estate, in my présent résidence, In the same manner 
and style as I hâve done, and to make such allowance In money, aslde from 
their support, to each of them as the Income of the estate, In his best discré- 
tion, will permit, without préjudice to the support, maintenance and éduca- 
tion hereinbefore provided for. 

"Fifth. I hereby nominate and appoint my son, George A. L'Hommedieu 
sole executor of and trustée under this will and empower him, In hIs own dis- 
crétion, at such time or times as he shall deem proper, to sell either at pub- 
lic or private sale, any or ail of my real estate and to give good and suflOlcient 
deed or deeds for the efiCectual conveyance thereof." 

The will créâtes an express trust, under subdivision 3, § 76, of 
the real property law of the state of New York (Laws 1896, p. 571, 
c. 547). The beneficiaries under the trust are the testator's wife, 
unmarried daughters, and minor children, not including the bank- 
rupt. The trust terminâtes upon the death of two minor chil- 
dren, or their arrivai at the âge of 21 years, when the trustée should 
distribute the whole trust estate as foUows: To the widow, if 
living, the portion she would take in case the testator had died 
intestate, "and this in lieu of dower," and the residue, or the whole 
trust estate, should she be dead at the time of this distribution, to 
the testator's children, share and share alike ; the descendant of any 
deceased child taking the parent's share. The personal estate was 
about $170,000, and the real estate was $6,783.68 sold prior to Jan- 
uary 1, 1896, and $70,685 subséquent to January 1, 1896. Very lit- 
tle real property was sold until 1903. The real estate consisted of 
vacant land, houses, and cottages, and the house occupied by the 
family, ail located in Queens county, except one pièce at Lake 
Placid, which sold for $3,496. The will, exclusive of the power of 
sale, did not authorize the trustée to sell the land, but the power 
did authorize such sale in the trustee's discrétion. 

If the power of sale were not exercised, who would take the real 
property? The persons described as distributees would take it, and 
it is considered that they would take it as remaindermen, by a title 
that vested in them at the death of the testator. There was a life 
estate carved out of the property. The trustée took an estate com- 
mensurate with the life estate, inasmuch as the declared purpose of 
the trust required that no greater estate be vested in him. Manice 
v. Manice, 43 N. Y. 305. The right acquired by the trustée was 
merely for the purposes of the trust, and nothing beyond that. 
Embury v. Sheldon, 68 N. Y. 235. He took no interest in the land 
not embraced in the trust. Stevenson v. Lesley, 70 N. Y. 517. 
He had an estate for the lives or minority of two children, and it 
was this estate, and this only, which vested in him. Matter of 
Tienken, 131 N, Y. 391, 30 N. E. 109 ; Losey v. Stanley, 147 N. Y. 
138 F.— 39 
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568, 42 N. E. 8. In this regard it should be sufficient to read in 
connection sections 80, 81, and 82 (page 573) of the real property 
law. Section 80 of the real property law vests the légal estate in 
the trustée, subject only to the exécution of the trust, and the ben- 
eficiaries, of whom the bankrupt was not one, did not take any 
légal estate or interest. Sections 81 and 82 provide : 

"Sec. 81. The last section shall not prevent any person, creating a trust, 
from declaring to whom the real property, to which the trust relates, shall 
belong, In the event of the failure or ternilnatlon of the trust, or from grant- 
ing or devising the property, subject to the exécution of the trust. Such a 
grantee or devisee shall hâve a légal estate In the property, as against ail per- 
sons, except the trustées, and those lawfully claiming under him. 

"Sec. 82. Where an express trust Is created, every légal estate and Interest 
not embraced in- the trust, and not otherwise dlsposed of, shall remaln in or 
revert to, the person creating the trust or his heirs." 

The trust was not to sell. There was a grant of power to sell, 
but the grantee of the power, as such, and not as trustée, would sell. 
It did not enlarge the trustee's estate. Matter of Tienken, 131 N. 
Y. 402, 30 N. E. 109. The trust was merely to lease real estate ; 
to receive rents, income, and profits of real estate; to invest Per- 
sonal estate ; to receive the interest, income, and profits of personal 
estate; and apply the net amount of moneys so obtained for the 
support and éducation of designated beneficiaries during the mi- 
nority of two persons, unless they earlier died. In such case the 
quantity of the trustee's estate is coïncident with the bénéficiai 
right of the cestuis que trust, and when their right ceases the pur- 
pose of the trust and the estate of the trustée ceases. Losey v. 
Stanley, 147 N. Y. 560, 42 N. E. 8 ; Real Property Law, § 89. Such 
an estate in the trustée obviously did not exhaust ail estâtes in the 
land. Stevenson v. Lesley, 70 N. Y. 512 ; Matter of Tienken, supra ; 
Losey v. Stanley, supra. Life estâtes were carved out and supported 
by a trust of equal duration. But what became of the estate of in- 
heritance which the testator had, and out of which by his will he 
created the estate for life? It went somewhere. Matter of Tien- 
ken, 131 N. Y. 401, 404, 30 N. E. 109. Who took it? Certainly 
the trustée did not take it. Either as a remainder it vested in the 
distributees, of whom the bankrupt was one, or, undisposed of by 
will, it went to the testator's heirs, of whom the bankrupt was one. 
Matter of Tienken, 131 N. Y. 401, 30 N. E. 109. The will directs 
that after the termination of the trust estate the trustée shall "dis- 
tribute the trust estate" to the wife and children. But an express 
trust cannot be created for the mère purpose of distribution. The 
provision for distribution pointed out the persons to whom the trus- 
tée should deliver the property when his estate ceàsed, and what 
part of the estate he should deliver to each oî such persons. The 
expiration of the trust hecessarily preceded the distribution,' and 
thereafter George A.' L'Hommedieu acted as the grantee of the 
power ; but the title was ift the distributees or heirs, and for présent 
purposes it is immaterial how the bankrupt took. It is true that 
when the trust terminatèd the life estate that had been carved out 
of the fee had been rejoinèd to it Had there been a direct life 
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€state to the présent beneficiaries, and remainder given to the chil- 
dren without the interposition of a trust, no one would doubt that 
a child's interest in the remainder would become subject to the 
lien of a judgment properly docketed against him in the proper 
county, even though the executor had a power of sale, nor that, 
if the executor exercised the power of sale, the lien would be trans- 
ferred to the proceeds. Sayles v. Best, 140 N. Y. 368, 35 N. E. 636. 
In that case there was no trust, while hère a trust intervenes be- 
tween the life estate and remainder. But the création of a trust 
does not of itself prevent the création of a remainder vesting at 
the death of the testator. Embury v. Sheldon, 68 N. Y. 235 ; Ste- 
venson V. Lesley, 70 N. Y. 517; Losey v. Stanley, 147 N. Y. 568, 
42 N. E. 8. While it may not be important to inquire whether, 
pending the termination of the life estate, the bankrupt took by the 
will or as an heir, yet it is considered that the will intended that he 
should take a remainder vesting at the testator's death. If he took 
any remainder under the will, he took one vested or contingent, and, 
as to the real property, no élément of a contingent remainder is 
présent. When the testator directed the trustée to distribute the 
estate, he meant that an equal share of it should be delivered to each 
of his children. The will does not say "children then living." 
There is nothing in the language that indicates intention to limit 
the gift to those surviving at the time of distribution, and hence 
the usual rule would apply — that the children intended were those 
living at the death of the testator. Goebel v. Wolf, 113 N. Y. 405, 
413, 21 N. E. 388, 10 Am. St. Rep. 464; Matter of Tienken, 131 N. 
Y. 391, 403, 406, 30 N. E. 109. If a child died before the testator, his 
descendants, if there were such, would take "the share the parent 
would take if living." But observe what such share would be. 
The will States that an advance had been made to the testator's 
son James H. on his note, and authorizes similar advances to other 
sons. This was in the nature of a loan, but the will provides that, 
if it were not repaid, it should be deducted from the share of the 
one to whom it was advanced. If it was not the intention to vest 
the son borrowing during the life estate with a share, it could not 
be expected that its repayment would be secured by deducting it 
from that share. Matter of Tienken, at pages 407, 408, of 131 N. 
Y., page 112 of 30 N. E. There are cases where a direction to pay 
or distribute has been held to vest no estate in the distributee until 
the arrivai of the event upon which the distribution depended had 
happened. But that rule only aids interprétation. Matter of Tien- 
ken, at page 409 of 131 N. Y., page 112 of 30 N. E. In such cases 
there hâve been présent facts that were deemed worthy to demand 
its application. In Delafield v. Shipman, 103 N. Y. 463, 464, 9 
N. E. 184, the trustées were directed, upon the death of the testa- 
tor's widow, to make division "between my children then living, and 
the descendants of any deceased child * * ♦ so that such de- 
scendants of any deceased child will receive the same share which 
their parent would hâve received if living." It was held that a 
child dying before the widow took no vested estate, in the absence 
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of words showing a direct gift. In Smith v. Edwards, 88 N. Y. 93, 
there was no trust created. Judge Finch said : 

"It bas been often held that, if futurity Is annexed to tbe substance of 
the gift, tbe vesting is suspended; but wbere tbe gift is absolute, and tbe 
time of payment only is postponed, tbe gift is not suspended, but vests at 
once. Crltieally examined, tbis is little more tban statlng tbe same problem 
in another form of wprds, and amounts practlcally to saying tbat, if tbe gift 
is future, it is not présent; but nevertbeless it bas been useful in drawing 
sbarply the distinction between a gift presently given and Its deferred pay- 
ment. 1 Jarman on Wills, 759; Warner v. Durant, 76 N. Y. 136. Out of 
tbat distinction bas grown a rule wbich bears directly upou tbe présent 
case — tbat, wbere tbe only gift is in tbe direction to pay or distribute at a 
future time, tbe case is not to be ranked witb tbose in wbicb tbe payment 
or distribution only is deferred, but is one in whlcb time is of the essence of 
tbe gift. 1 Jarman on Wills, 762. Tbe cases cited as holding this doctrine 
were instances in wbicb tbe gift was conditloned upon an event to be deter- 
mined in the future. Leake v. Roblnson, 2 Mer. 363; Ford v. Rawllns, 1 
Sim. & Stu. 328; Taylor v. Bacon, 8 Sim. 100. In such cases, until tbe hap- 
pening of tbe future event, it must necessarily remain uncertain whether a 
gift would exist at ail, and tbat could not be sald to bave vested wbicb was 
not certalnly given. So far tbe rule is undoubtedly establisbed, and resta 
upon évident and sound reasons. It is décisive as to tbat portion of tbe be- 
quest of the spécial fund wbich the testator dlrected should be paid at tbe 
period of final distribution to tbe grandcbildren wbo should be llving at tbat 
date. Tbe condition of survival attached to tbe gift itself. Who the leg- 
atees would in f act prove to be, depended upon a future contingency. Tbose 
wbo were to take in tbe prescribed event were uncertain until It happened, 
migbt not be any one of tbose in esse at testator's deatb, and might prove 
to be a grandchild born twenty years later. Tbe ultlmate vesting of this 
portion of the principal of the spécial fund was therefore plainly postponed 
for twenty years, and not during designated Uves in belng, and must be de- 
clared Invalid. Schettler v. Smith, 41 N. Y. 334." 

It was further held that another bequest should not be con- 
strued as vesting, and one ground of the conclusion was that the 
whole interest was not given, but some part of it was diverted for 
the purposes of the estate. In Shipman v. Rollins, 98 N. Y. 311, 
the terms of the will, and the testator's presumed knowledge of the 
incapacity of the legatees to take, save in the future, were held to 
show an intention not to vest the legacies. 

But the language of the présent will, and the circumstances to be 
considered in connection therewith, do not prevent vesting, as in 
the cases noticed, and it is considered that the mère omission of 
technical words expressing a présent gift did not prevent the vest- 
ing of the remainder at the death of the testator. Goebel v. Wolf, 
113 N. Y. 405, 413, 413, 21 N. E. 388, 10 Am. St. Rep. 464; Matter 
of Tienken, 131 N. Y. 391, 408, 30 N. E. 109. 

But it is urged that the power to sell worked an équitable con- 
version of the realty into personalty, and precluded the judgment 
from attaching as a lien upon the land. The fîfth subdivision of the 
vyill reads : 

"I • " • empower hlm. In hls own discrétion, at such time or times 
as he sball deem proper, to sell either at public or private sale, any or ail 
of my real estate." 

The power is not, in terms, imperative, but its exercise is in the 
discrétion of the trustée. The discrétion cannot be limited to the 
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tîme of sale, for the other words, "as lie shall deeni proper," relate 
to the sélection of the time or times of sale. Moreover, the trustée 
is not directed to sell ail the real estate, but "any or ail." To con- 
stitute conversion, it must be the duty of the grantee of the power 
to sell in any event; and this duty is to be determined by the terms 
of the grant, or from the whole will, as where the purposes of the 
will require such a sale, or a légal performance of the duties enjoined 
upon the grantee of the power could not be otherwise had — for in- 
stance, in the présent case, by a distribution of the propertv in 
specie. Chamberlain v. Taylor, 105 N. Y. 185, 11 N. E. 625. 

The citation or discussion of the numerous décisions upon this 
subject is unnecessary. The gênerai rules are not in doubt. Their 
application is a matter of judicial judgment in a given case. It is 
considered that in the présent instance the power was given to aid 
the executor in case he found it necessary or helpful to exercise it. 
Whether the conditions would demand the exécution of the power, 
the testator could not foresee. Hence he left the grantee of the 
power unconstrained. If he found that such sale was convenient 
or necessary to enable him to give to each person his proper share, 
he was authorized to make it. Matter of Tienken, at pages 391, 
408, of 131 N. Y., pages 109, 113, of 30 N. E. 

The remaining question relates to the validity of the Gilman as- 
signment. The référée has found that the contract between Gil- 
man and the bankrupt was usurious, and that Gilman is not entitled 
to any part of the money. But Gilman insists that, as regards this 
proceeding, he is in the position of a défendant against whom re- 
lief is asked for the annulment of his assignment; that he has made 
no application affirmatively for a delivery of a portion of the fund 
to him; that he has presented no claim, has offered no évidence, 
but that he has been brought in uninvitum, to the end that junior 
assignées may hâve his assignment annuUed. He does not object 
to such status, and is willing to submit his assignment to the adjudi- 
cation of this court, provided he may be regarded as a défendant. 
On the other hand, the assignées junior in time assert that Gilman 
does stand in the position of a person affirmatively claiming a por- 
tion of the fund, but point to no written application or pleading 
interposed by Gilman. Such a condition of the record illustrâtes 
the impropriety of submitting the question now at bar to a référée 
without order of the court, and without pleadings duly filed and 
exchanged. The fund was placed in the hands of the trustée, to be 
by him distributed "as directed by the court or courts having juris- 
diction thereof." But this court in this proceeding has no juris- 
diction of Gilman unless he voluntarily appears and submits to its 
jurisdiction, and neither the court nor the parties could demand 
that he should become an applicant for the funds without his con- 
sent. So far as appears, he has not applied for any portion of the 
fund, but has litigated the question whether his assignment is 
effectuai to carry any portion of the fund ; stating, however, that he 
litigates that question only as a défendant. If his assignment is 
usurious, he, as an applicant, is not entitled to recover any portion 
of the fund ; but, even if it is usurious, and he stands merely in the 
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position of a défendant in a suit in equity brought for the purpose 
of annulling his assignment, the trustée and junior claimants must 
return to him the considération received by the bankrupt, before 
there can be a decree annulling the assignment. The court has not 
created this situation, but finds décision embarràSsed by the absence 
of pleadings raising a definite issue. 

If this court had original jurisdiction to distribute the fund, it 
could direct ail persons to appear and claim it; and, in such case, 
if Gilman failed to demand payment to him, he could be defaulted. 
But the court has not possession of the fund, nor is it placed in the 
hands of the trustée for the gênerai purposes of the bankruptcy 
estate. He seems to hâve been selected as a depositary who shall pay 
out the money when a court compétent to direct its payment should 
hâve donc so. The référée obtained such jurisdiction as was con- 
ceded to hirti. He had none origihally. He had no power to direct 
Gilman to appear and assert a claim to the fund, nor had he any 
powef to entel- his default, and distribute the fund to others in case 
Gilman failed to claim payment from the fund. A court that had 
original jurisdiction to distribute could, upon proper procédure, do 
this. But the référée was powerless to bring Gilman in at ail, and 
much less to put him in the position of a claimant of the fund. 
Gilman filed no claim. He offered no évidence. Other claimants 
made it fully appear that Gilman was prima facie entitled to pay- 
ment from the fund, and thereupon attempted to show that his title 
was avoidable for usury. Gilman was asserting nothing. He was 
passive. But the other claimants disclosed that the Gilman assign- 
ment must be paid or eliminated, and thereupon attempted to elim- 
inate it. The difficulty has arisen from the référée taking cognizance 
of a matter over which he had no jurisdiction, without pleadings 
defining the status and claims of the parties. But the record is 
taken as it is. It does not show that Gilman has applied for the 
fund. It does show that other claimants hâve tried to annul his 
assignment, which affected their priority. Gilman seems to hâve 
been willing to meet that issue. The référée has decided that the 
assignment was tainted with usury. There is sufficient évidence to 
sustain the finding, and it is not the duty of this court to take up 
the évidence de novo. But if the référée became a court of equity, 
entertaining a suit to avoid the assignment as to a person who de- 
manded nothing affirmatively, he was bound to observe the rule of 
equity that requires the borrower's assignée of the property pledged 
for thc' Usurious loan to return whatever the borrower received. 
This was $1,800. The preimiums paid on the policy of insurance 
were not received by the borrower, but were paid by the creditor 
at his own instance and for his own benefit, to continue policies that 
were pledged to him as security. Hence the $1,800 must be repaid, 
as a condition of avoiding the assignment. 

Ah order pursuant to the above views will be entered. 



THE GRAND BEPDBLIO. 615 

THE GRAND BBPUBLIC. 
(District Court, E. D. New York. June 6, 1905.) 

1. Maritime Liens— Repaibs— Evidence of Agreement fob Lien. 

WhDe the fact that the charges for repairs to a vessel were made to 
thè owner on the books, and that a blll was presented to the owner, is 
some évidence that the worlî was done on the crédit of the owner, and 
not that of the vessel, it is not conclusive, and wlll not defeat the right 
of the repairer to a lien when an agreement therefor is shown. 

[Ed. Note. — Liens for supplies and services, presumptlons as to crédit 
to vessel, The George Dumois, 15 C. G. A. 679.] 

2. Same— EsTOPPEL— Suit Against Owner. 

The repairer of a vessel is not estopped from clalmlng a lien by the 
fact that he flrst brought suit against the owner In personam to recover 
for such repairs. 

[Ed. Note. — For cases in point, see vol. 34, Cent Dlg. Maritime Liens, 
§ 78.] 

In Admiralty. Suit to enforce lien for repairs. 

James J. Macklin, for libelant. 

Wingate & Cullen (1*. Ellett Hodgskin and George Albert Win- 
gate, of counsel), for claimant. 

THOMAS, District Judge. The libel is filed to recover compen- 
sation for repairs to the Grand Republic. She is owned by a New 
York corporation, and is registercd at the port of New York. The 
repairs were done in New Jersey, and were specifically pointed ont 
by the ship's captain, who was aboard. The agreement that the 
vessel should be sent to the libelant for repairs was made by Barna- 
by, the président of the owner, in the city of New York, who ordered 
the vessel to go to the dock in New Jersey for that purpose. The 
books show that the repairs were debited to the owners, and a 
statement thereof was rendered to the owners, although the final 
bill was rendered in the name of the vessel. An action in personam 
was brought against the owners for the repairs of this vessel, and 
also for the repairs on the General Slocum, owned by the same Com- 
pany. O'Neill, who solicited business for the libelant in the city 
of New York, had interviews with Barnaby, the président, and 
Atkinson, the secretary, of the owner, respecting thèse repairs, but 
an estimate of a certain part of the repairs was prepared and submit- 
ted by the président of the libelant. Barnaby testified that he had 
a conversation with O'Neill, pursuant to which the repairs were 
made, and that he said the work was to be done under the superin- 
tendence of Pease, the captain of the boat, and that his company 
would want time until the vessel "got into earnings," or "possibly 
to the end of the season," before making payment, and that O'Neill 
agreed to this. Atkinson, the secretary, says that Barnaby told 
O'Neill that the company must hâve time, so as to make payment 
from earnings. As to this, O'Neill states : 

"Q. Tell us what happened after that? A. After that Mr. Atkinson Intro- 
duced me to Mr. Barnaby, and he said that he thought we had a good réputa- 
tion, and It was his idea to send the boats over there and hâve them put in 
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flrst-class condition, and that he thought the réputation we had there wouldn't 
be any doubt about the bills, and I assured Mm that was the case. Q. Was 
there anythlng said about waiting untll the end of the season? A. He said, 
'How about paymentî' I said, 'As matter of fact, we do not push people.' 
And he said, 'What Is your terms?' I said, 'We like to hâve payments after 
thlrty days.' He said, 'The boats don't go in commission; might not go in 
immedlately.' ,1 said, 'When can you pay?' He said, 'Just as soon as they 
begin to run.' Q. Anythlng else said? A. That Is ail. Q. Dld he say they 
were not In a position to pay when the repairs were completed — did Mr. 
Barnabyî Tell what was said in regard to payment? A. That is about ail 
I said to hlm — 'Of course, we don't look to any company for payment of 
bills. We always hold the boats.' Q. What did he say to that 7 A. He said 
he understood that" 

Atkinson said he did not hear the statement as to holding the 
boats. Barjiaby does not specifically deny it, but does not include 
it in his narration of the conversation with O'Neill. It seems to 
hâve been the practice of the owner to pay bills from the future 
earnings of the vessels, and ail the bills of the previous season had 
not been discharged at the time this contract was made. The boats 
of the company were heavily mortgaged, and the company was 
otherwise.in debt, and probably unable to meet its obligations. It 
had a small amount of money in bank. The libelant's président 
testified that he did the work on the crédit of the vessel, and it does 
seem that so large a crédit would not hâve been given to a foreign 
corporation that announced that it relied on future earnings to meet 
the cost of repairs. In any case the évidence of O'Neill outweighs 
the négative évidence of Barnaby and Atkinson, and it is not to be 
inferred that, having made a contract for the security of the vessel, 
the libelant failed to rely upon it. The manner in which the books 
are kept is some évidence whether the person performing the serv- 
ices relied on the crédit of the ship, but it is not conclusive. It is a 
matter of bookkeeping, and naturally the account is kept with the 
owner, and in the usual course of business the statement would be 
sent to the owner. When the repairer makes the charge to the 
owner on his books, and asks the owner to pay, he fails to interpret 
with technical accuracy the agreement for a lien. But however the 
account is kept or the statement rendered, undue significance should 
not be attached to the mère form of the charge and the bills. The 
action in personam does not estop the libelant from his présent 
remedy. The previous libel states that the repairs were made at 
the request of the owner, and so they were, but this is not incon- 
sistent with a pledge of the vessel. The earlier suit illustrâtes that 
the libelant conceived that he had a cause of action in personam. 
His attempted assertion of such alleged right is not a concession 
that he had no lien. 

The libelant should hâve a decree. 
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THE ASBURY PARK. 

(District Court, E. D. New York. June 7, 1905.) 

Shipping — Injukt to Tows feom Swell— Négligent Navigation of Steam- 

EB. 

A large steamer passed a tug with two mud scows in tow in New York 
Harbor at a distance of from 300 to 500 feet, and caused sueh a swell 
that the scows were thrown against each otlier and one was injured. It 
was sliown that when the speed of the steamer was properly reduced 
and when she passed at a proper distance from a tow she produced no 
injurions swell. Held, that the fact that she did so on this occasion 
showed that she was not navigated with proper care, and that she was 
liable for the Injury caused. 

[Ed. Note. — For cases in point, see vol. 44, Cent Big. Shipping, § 345.] 

In Admiralty. Suit for injury to scow. 

Peter S. Carter, for libelant. 

De Forest Bros. (R. D. Benedict, of counsel), for claimant. 

THOMAS, District Judge. The tug Brown was going to sea, 
having in tow the mud scow McGirr No. 22, and, eight or ten feet 
aft thereof, the scow No. 38E. When in the middle of the channel, 
and 1,500 to 2,000 feet below the fort at Governor's Island, the 
swells of a steamer passing on the tow's starboard side so disturbed 
the scows that the stern of scow No. 22 got under the timber across 
the bow of No. 38 and lifted it, and for such injury the libel is filed. 

The master of scow No. 38 was not produced, as he was in Cali- 
fornia. Pirro, master of No. 22, testified that a steamer "going 
rather fast" passed the tow 200 or 300 feet away, and "made the 
sea big, swell, and it went under the stern of the scow 38." Erick- 
son, captain of the tug, says that the Asbury Park passed the tug 
400 or 500 feet ofï; that she was going about 12 miles an hour, al- 
though he would not swear that she was going more than 10 
miles; that when he looked back the scows were "jumping in the 
sea, in the swell," and that the steamer was then 2,000 feet aft the 
tow; and that, using glasses, he saw her name under the stern. 
The captain and pilot of the steamer state that the name is under 
the fantail, and that when the propeller is in motion it would be 
very difficult, if not impossible, to see the name at a considérable 
distance. The captain of the tug places the accident between 3 :30 
and 4 p. m. Anderson, the engineer of the Brown, confirms the 
captain's statement that the tug slowed down, and that shortly he 
got a bell to stop and to go ahead again, and that as he went about 
he did not see the steamer, but did see the swells breaking ail over 
the scows. The claimant's witnesses, Braisted, the captain, and 
Martin, the pilot, of the Asbury Park, gave évidence to the effect 
that the Asbury Park left Atlantic Highlands at 2:33 p. m., and 
reached the pier in New York at 3 :35 p. m., passing Governor's Is- 
land about 3 :28. Neither of them hâve any recollection of the tug 
and scows or of the accident. They state that in the neighborhood 
in question, before reaching such a tow, and when two, three, or 
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four lengths away therefrom, they customarily reduce their full 
speed of 18 or 19 miles an hour to 8 or 10 miles an hour, and pull 
away as far as they can get from her, and that with such speed the 
swells are not injurions to tugs and tows. 

The évidence establishes (1) that swells did affect the dumpers 
so as to cause the injury; (2) that the swells were caused by the 
Asbury Park ; (3) that if the speed of the Asbury Park is properly 
reduced, and if she passes at a proper distance from a tow, she pro- 
duces no injurions swell. As she did cause an injurious swell, it is 
inferable that she was not observing the customary care which she 
had theretofore deemed requisite for safety. 

The claimant bases an argument upon discrepancies in the state- 
ments of the libelant and its agents and servants as to time. But 
expérience teaches that misstatement of time and distance is a com- 
mon error, and departure from accuracy in such regard in this case 
is not sufficient to override the évidence that the offending vessel 
was the Asbury Park. 

The libelant should hâve a decree. 



HARTFORD & N. T. TRANSP. CO. v. UNITED STATES. 
(Circuit Court, D. Connectlcut. June 13, 1905.) 

SALVA.GE— LlABILITY OF IJNITED STATES— ASSISTING BUBNINQ AmmTTNITION 

Ship. 

A tug whlch went to the assistance of a United States vessel havlng 
on board ammunltion for delivery to a war shlp, In answer to her signal 
for help, and alded In puttlng ont a flre whlch had broken ont on such 
vessel, at considérable risk to the tug and crew on account of the nature 
of the cargo, the service lasting half an hour, held entitled to a salvage 
award of $500 on an implied contract, under the provisions of the Tucker 
act of March 3, 1887, e. 359, 24 Stat. 505 [U. S. Comp. St. 1901, p. 752]. 

[Ed. Note.— Salvage awards tn fédéral courts, see note to The Lam- 
Ington, 30 C. C. A. 280.] 

Wilcox & Green, for libelant. 
F. H. Parker, U. S. Atty. 

PLATT, District Judge. The pétition in this proceeding was 
filed to recover a judgment for $5,000 for salvage services rendered 
by the steam tug Sachem to the United States vessel Pontiac and 
government property on board the latter, under the circumstances 
set forth in the findings of fact hereinafter made. It has been de- 
termined that services of this character give rise to an implied 
contract, within Act Cong. March 3, 1887, c. 359, 24 Stat. 505 [U. S. 
Comp. St. 1901, p. 752], commonly known as the "Tucker Act." 
U. S. v. Morgan, 99 Ped. 570, 39 C. C. A. 653 ; Cornell Steamboat 
Co. V. The United States (D. C.) 130 Fed. 480. The facts herein 
establish a claim which would sustain a suit in admiralty for salvage 
against a vessel owned by a private party, and, under the authorities 
above cited, the petitioner is entitled to a judgment in its favor. 
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The following findings of fact and conclusion of law are made, as 
required by the act referred to : 

Findings of Fact. 

1. The petitioner is a corporation organized under the laws of 
Connecticut, is a résident of that state, and at the times hereinafter 
mentioned owned the steam tug Sachem, which was equipped with 
fire and wrecking pumps, and had a crew of nine besides the master. 

2. In the morning of August 21, 1903, said tug was ofif Tompkins- 
ville, Staten Island, in the upper bay of New York, and the steam 
vessel Pontiac, owned by the United States and used for the trans- 
portation of ammunition by the navy department, was lying about 
a quarter of a mile away from the Sachem, with a red flag flying from 
her foremast. The fîag indicated that the Pontiac had explosives 
aboard, and it was dangerous for other vessels to approach her. 
She was carrying a quantity of ammunition which was intended for 
delivery to a United States war ship lying ofï Tompkinsville. 

3. While the Sachem and the Pontiac were in said relative posi- 
tions a fire broke out aboard the Pontiac, and thereupon several 
blasts were given by her as a signal for assistance, and those on 
board the Sachem saw smoke issuing from her. The Sachem at 
once went to the Pontiac and assisted in extinguishing the fire. 

4. Although the time consumed by the Sachem did not exceed 
half an hour from the time the alarm was given by the Pontiac, the 
services which she rendered were meritorious, and were extended 
under circumstances which justified the Sachem's crew in believ- 
ing that they were exposing both themselves and their tug to grave 
danger because of the nature of the merchandise which the Pontiac 
was carrying. 

5. Under ail the circumstances, $500 will be a fair sum to allow 
for such services. 

Conclusion of Law. 

The petitioner is entitled to judgment against the United States 
for the sum of $500, but without interest or costs. 



THE BELLINGHAM. THE DODE. THE PLYEa 

(District Court, W, D. Washington, N. D. Jvme 7, 1905.) 

Nos. 2,630, 2,604. 

Collision— Steamers Crossing in Seattle Harbob in Fog— Excessive 
Speed and Négligent Navigation. 

The steamboat Bellingham, with a tow alongslde, left' the docks at 
Seattle In the morning In a dense fog, and, after two or three stops, 
straightened out on a course to the northwest. At about the same time 
the Flyer, a fast passenger steamboat, making four regular trips daily 
to Tacoma and retarn, left the docks further to the north, and toofc hçr 
usual course to the Southwest, attalnlng a spéed of not less than 10 mîles 
an hour in 3 minutes, wben a collision occurred between her and the Bel- 
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lîngham and tow, whlch struck her on the port slde wlth great force. 
Both vessels were sounding fog signais, but when they flrst saw each otlier 
the Belllngham was about 85 feet from the point of collision, making a 
speed of 3 knots or more, and the Flyer was about 140 feet from the same 
point. The master of the Bellingham knew the position of the Flyer's 
slip, her time of departure, and her usual course across the bay, and also 
heard her whistle for starting. Held, that both vessels were in f ault — the 
Flyer for excessive speed in a fog in a bay where there were other ves- 
sels moving and anchored, and the Bellingham for failing to take warn- 
Ing of the Flyer's approaeîi and to wait for her passage before approaeh- 
Ing her course; that the Flyer was llable for one half the damages, and 
the Bellingham and her tow (whlch belonged to the same owner) for the 
other half, including damages for Injury to an anchored vessel which was 
Struck by the Flyer in conséquence of the collision. 

[Ed. Note.— Collision rules, speed of steamers In fog, see note to The 
Niagara, 28 C. C. A. 532]. 

2. Sami!— EiSCESsivE Steed— Rules Applicable to Eegtjlae Passengee 
Steamebs. 

The law makes no exception in favor of passenger steamers running 
regularly on schedule time on an established route, and, for injuries re- 
sultlhg from excessive speed in violation of the rules prescribed to insure 
safety to vessels and passengers, they must render compensation to the 
injured. 

In Admiralty. Counter-suits for damag-es on account of collision. 
Décision on the merits, and decree for a division of damages. 

E. M. Carr, for owner of the Flyer. 

Charles F. Munday, for owner of the Bellingham and the Dode. 

HANFORD, District Judge. The proctors for the respective 
parties hâve taken extraordinary pains in the préparation and argu- 
ment of thèse cases. The arguments, both oral and written, were 
very able and complète in discussing ail the minute détails of the 
testimony, and the propositions of law contended for. They hâve 
not, however, succeeded in obscuring or in excusing the mutual 
faults, which appear to be glaring, in the light of the testimony of 
every important witness. The simple facts are that on a foggy 
morning the steamboat Bellingham (having the steamboat Dode 
in tow) and the steamboat Flyer started to make their way out of 
Seattle Harbor on crossing courses, and a collision happened, by 
which ail three of the steamers and the ship Chili, which was 
moored to a buoy in the harbor, were injured. For convenience, 
the Bellingham and the Dode will be hereafter referred to as if they 
were one vessel, as they were lashed together and commanded by 
one captain, and the Dode was without independent motive power. 
The Bellingham was the first to get away. Leaving her berth at 
the Colman Dock, she proceeded to where the Dode was moored, 
on the north side of Pier C, which is south of the Colman Dock. 
Then, with the Dode secured by three lines on her starboard side, 
the Bellingham backed out into the harbor sufficiently to clear the 
dock in making the turn necessary to come around on her course 
out of the harbor, which was west by north, her destination being 
Bellingham. The fog was very dense at the time, so that objects 
coùld not be seen at a 'greater distance than about 200 feet. After 
backing sufficiently to get away from the dock, she made a horse- 
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shoe curve partly around the revenue cutter Manning, which was 
anchored at the place indicated upon the annexed outline map of 
the harbor : 
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A period of from 10 to 12 minutes elapsed while the Bellingham 
was executing her movements in backing and curvingf after hooking 
on to the Dode, and before the collision occurred. This consump- 
tion of time is accounted for by the fact that she made three full 
stops after having started her engine to working ahead, and while 
the Manning was visible from her pilot house. During this time 
diligent use was made of her whistle, giving the blasts required to 
be given in foggy weather by a steamer burdened with a tow. 
When the Flyer came into view, the Bellingham had completed her 
curve, and was headed on her own course, and at right angles to 
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the Flyer's habituai track, and not a g^reater distance from it than 
85 feet, and the Flyer was proximately 170 feet distant from her 
starboard bow. The Bellingham is 137 feet in length, and the 
Flyer 171.11 feet, so that each vessel had less than her own length 
of distance from her stem to the point where their paths crossed. 
At that moment the captain of the Bellingham was signaling to his 
engineer for full speed ahead, but before the order could be ex- 
ecuted it was changed, and the proper signal given to reverse and 
work the engine full speed astern, and several blasts of the whistle 
were given a.s a warnirig^of danger. The engineer acted promptly 
in obeying the order to reverse, and the engine was working full 
speed astern when the collision occurred. 

The Flyer is a passenger steamer, and a fast one, making at full 
speed 18 knots an hour ; but she responds to her helm slowly, and 
for that reason is obliged to make a long curve to get on her course 
out of the harbor after backing away from her berth at the dock. 
She has for many years made four round trips per day on her regu- 
lar run between Seattle and Tacoma, and maintained a réputation 
for punctuality on her schedule time, regardless of fogs and ail 
hindrances, and on this occasion ail her movements were executed 
with her îiabitual celerity. Her regular time for departure on her 
first trip was 7:30 a. m. Pursuant to her invariable custom, notice 
of her intended departure was given by the blowing of her whistle 
at 7 :15, and repeated at 7 :25. At 7 :32 her lines were cast off, and 
she commenced to back dut, and at the same time gave a short toot 
of her whistle. She backed away to the northward until she was 
about opposite Pier No. 5. At 7 :35 her engine was reversed, and 
she started ahead on a port helm, curving to starboard sufficiently 
to give good clearance to the Manning on her port side. As she 
went ahead in the fog, the required signais were given by blasts of 
her whistle at short intervais. Her captain heard and noted the 
signais given by the whistle of the Bellingham, which indicated 
her position to the southward, and he erroneously assumed that she 
was making towards a landing at some point further southward. 
This error can be easily accounted for by the fact that the fîrst 
whistle noted was given when the Bellingham was at the northem 
extremity of her backward movement, and when the Flyer was 
backing to the northward, and the next whistle was heard when the 
Flyer was still backing, and the Bellingham was working ahead, so 
that the distance between the two vessels had increased during that 
interval. Having in this manner mentally disposed of the Belling- 
ham, the captain gave no further heed to her movements until she 
became visible, which was probably at the moment when her cap- 
tain commenced to give an alarm upon discovering the position of 
the Flyer. No effort was made to.check the speed of the Flyer 
when the danger of a collision was imminent, but I do not hold this 
to be an error, for the reason that her captain judged rightly that 
the only possible chance which she then had to escape was by main- 
taining her speed, and running past the point where the courses of 
the two vessels crossed before the Bellingham could reach it. I 
am convinced that, with her speed, the Flyer would hâve passed 
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iinharmed if the Bellingham's rate of speed at that time had been 
less than three miles an hour. The testimony introduced in behalf 
of the Bellinp;ham justifies the conclusion that her travel ahead after 
discovering the Flyer did net exceed 85 feet. The distance from 
the Flyer's stem when she was discovered by the captain of the 
Bellingham to the point where the lines intersected was not greater 
than 140 feet, and that distance plus her length is the travel re- 
quired of the Flyer to hâve passed clear. She stopped backing, 
and started ahead at 7 :35, the collision occurred at 7 :38, and in 
the intervening 3 minutes she traversed a distance of at least half 
a mile, so that she had developed a. speed of something more than 
10 miles an hour. According to the excellent table for calculating 
speed and distances annexed to the brief furnished me by the proc- 
tor for the Bellingham, the Flyer, at the rate of 10 knots an hour, 
jshould hâve made the required distance of 311 feet necessary to 
hâve crossed ahead of the Bellingham in a fraction less than 19 
seconds, and the Bellingham, going at the rate of 2^/i knots, would 
hâve traveled but 80.18 feet in the same time, and, if she had been 
going at the rate of 3 knots, the reversing of the engine should 
bave checked her speed in time to hâve enabled the Flyer to pass 
clear ; but the fact is that the Dode and the Bellingham both ram- 
med the port aide of the Flyer at a point 110 feet abaft of her stem. 
Therefore the actual travel of the Flyer was only 250 feet, which, 
according to the table referred to, at her rate of speed, should hâve 
been made in the numh(er of seconds required for the Bellingham 
to go 75 feet at the rate of 3}^ knots. Considering the force with 
which the Flyer was struck, the Bellingham's speed could not hâve 
been less than 3 knots ; and if her travel was less than 85 feet, and 
the Flyer's travel correspondingly greater than 140 feet, the three 
vessels would hâve bumped noses, instead of the Flyer being struck 
on her side abaft of amidships. In reaching my conclusion with 
référence to the position of the différent vessels at the moment when 
they became visible from each other, and the speed of each, I give 
credence to the testimony of the captain of the Flyer to the effect 
that when he first saw the other vessels they seemed to be headed 
towards his pilot house, and the Une of his vision ranged between 
their two smokestacks, which proves that the Flyer's position then 
was very little to the eastward of the colliding vessels. Both the 
Dode and the Bellingham rammed the Flyer with great force, cut- 
ting deeply into her huU, and caused her to swing to port, and in 
conséquence of that deflection from her course she ran into the ship 
Chili, which was moored to a buoy a short distance from the place 
of the collision, doing serious damage to that vessel, for which the 
libelant was obliged to pay damages. 

The fault of the Flyer in violating the law by running at a rate 
of speed of 10 knots in foggy weather across a harbor in which ves- 
sels were anchored and moored to buoys, and others were in mo- 
tion, is so obvioiis and inexcusable that I deem it unnecessary to 
make further comment upon her management. In her behalf it 
has been urged that, for the convenience of the traveling public, 
it is necessary for a passenger steamer to meet her appôintments 
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with punctualîty and regularity. But the law makes no exception 
in favor of passenger steamers running regularly on schedule time 
on an estabîished route, and for injuries resulting from their viola- 
tions of the laws prescribed to insure safety to vessels and passen- 
gers they must render compensation to the injured. 

The captain of the Bellingham knew the Flyer's time of de- 
parture, and her track across the harbor, and her habits; and he 
was warned by the blowing of her whistle, which he also knew, 
of her intended departure before he ventured out into the fog, and 
of her approach before he turned to cross her path with the vessels 
under his charge, and he could hâve avoided the collision. To 
hâve kept out of danger, it was only necessary for the Bellingham 
to hâve prolonged her third stop one minute to let the Flyer pass. 
She was then in a safe position to the. southward of the Flyer's 
track, she was not groping to find her position in the fog, for the 
Manning was in sight on her starboard side, and there were no con- 
ditions existing to cause serious inconvenience by waiting for the 
Flyer to pass, The Flyer had no superior claim to the right of 
way, but, on the other hand, she was not an overtaking vessel, and 
heed should hâve been given to her fog signais indicating her ap- 
proach on a course crossing the Bellingham's course ; but the testi- 
mony of the captain of the Bellingham and ail the circumstances of 
the case proye that he gave no heed to the Flyer, and that he dis- 
obeyed the law by unnecessarily going ahead into known danger. 
I do not assent to the proposition advanced in behalf of the Flyer^ 
that she is to be regarded as a ferryboat m^king regular trips across 
the harbor, and for that reason entitled to peculiar privilèges. But 
I am disposed to make a practical application of a familiar rule 
strongly urged upon my attention by the proctors for both parties, 
viz., every boat should be navigated cautiously in foggy weather, 
and their movements should be governed with respect to ail the con- 
ditions known to exist. The collision between the three steamers 
and also the collision between the Flyer and the Chili were consé- 
quences of mutual faults, and the case is one for a division of dam- 
ages. The Flyer must be held liable for one-half of the aggregate 
amount, and the Bellingham and the Dode together liable for one- 
half, including the amount paid in settlement for the injury donc 
to the Chili. 

The damages proved and allowed by the court are as follows : 

The Flyer's expenses for repairs $3,313 46 

Demurrage for nine days' détention of the Flyer at $100 per day, in- 
cluding wages of her crew 900 00 

The amount paid In settlement for damages to the Chili 375 00 

The Dode's expenses for repairs. 905 73 

The Bellingham's expenses for repairs 293 17 

Demurrage for flve days' détention of the Bellingham at $50 per 

day, including wages of her crew 250 00 

The total damages amount to $6,039.36, and I direct that a de- 
cree be entered in favor of the Columbia River & Puget Sound 
Navigation Company for the amount of the difiference between one- 
half of said total and the aggregate of the last three items. Each 
party may tax costs, and the total will also be divided equally. 
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In re JERSEY ISLAND PACKING CO. 

(Circuit Court of Appeals, Ninth Circuit June 5, 1905.) 

No. 1,204. 

1. COBPOBATIONS — TRUST DEEDS— CHAEACTEB OF CONVETANCE— BANKEUPTCT 

— RiGHTS OF Trustée. 

Where a corporation executed trust deeds for ail of Its property to 
secure debts not then due, such deeds were net absolute conveyances, but 
the grantor retalned an Interest in the property conveyed, wliich passed 
to Its trustée in bankruptcy, for the beneflt of unsecured creditors. 

2. Same— Election. 

Where property of a corporation was subject to a trust deed at the 
time a pétition In bankruptcy was filed agalnst It, the trustée was entl- 
tled either to refuse to take possession of the mortgaged property If Its 
value, over and above the incumbrance, was not sufflclent to justify an 
attempt to adminlster It, or assume possession and sell the same for the 
benefit of gênerai creditors after satisfylng the lien. 

3. Same— Foeeclosurb of Deed— Sale— Injunction—Jubisdiction. 

Where, on the flllng of a bankruptcy pétition agalnst an insolvent cor- 
poration, It was alleged that one of its offlcers was about to sell ail its 
assets under trust deeds glven to secure debts to him and his wife, whlch 
sale would resuit in thelr securing the property for the amount of thelr 
debts, but that, if the property was adminlstered In bankruptcy, Its pro- 
ceeds would be sufficient to pay ail the corporation's indebtedness, the 
court had jurlsdlctlon to restrain such sale under Bankr. Act July 1, 
1898, c. 541, § 2, cl. 15, 30 Stat. 545 [U. S. Comp. St. 1901, p. 3421], de- 
clarlng that the courts of bankruptcy shall bave power to make such 
orders and issue such process in addition to those speclflcally provided 
for as may be necessary to enforce the provisions of the act. 

Pétition for Revision of an Order of the District Court of the 
United States for the Northern District of California. 

J. C. Campbell and Walter H. Linforth, for petitioners. 
Frank & Mansfield, for respondents. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. Myra E. Wright, William H. Wright, 
and W. L. Cobb hâve presented their pétition under the provision 
of the bankruptcy act which gives to this court jurisdiction in 
equity to superintend or revise in a matter of law the proceedings 
of the several inferior courts of bankruptcy, and they seek to re- 
vise an order of the District Court whereby they were enjoined from 
selling property of the Jersey Island Packing Company, a corpora- 
tion, which property they were about to sell under the power of 
sale given to them in certain trust deeds. The District Court made 
such a restraining order upon a pétition of certain unsecured cred- 
itors of said corportion, which was filed in the District Court but 
three days before the date of the proposed sale, at the same time 
with a pétition that the said corporation be adjudged a bankrupt. 
The former pétition presented to the District Court, in substance, the 
following allégations: That the assets of said alleged bankrupt con- 
sist of about 4,000 acres of land described in the pétition, together 
with the improvements, machinery, implements, and tools thereon 
138 F.— 40 
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situated, ail of the value of $400,000; that on February 14, 1902, a 
mortgage on said property was executed to the Mercantile Trust 
Company, a corporation, to secure $100,000, represented by bonds 
of said corporation ; that, as the petitioners are advised and believe, 
the issue of said bonds was and is illégal and void, for the reason 
that they were not used for purposes and objects of the company, 
and were issued neither for money paid, labor done, nor property 
actually received; that on December 11, 1903, said corporation ex- 
ecuted to the Germanie Trust Company, afterwards known as the 
Central Trust Company, a conveyance and assignment of ail the 
property of said corporation, and on April 37, 1905, said Central 
Trust Company transferred ail of said property to William H. 
Wright, who in said transfer was alleged to be the owner and 
holder of a note for $30,000 issued by said Jersey Island Packing 
Company, and secured by said deeds of trust; that on September 19, 
1903, there was filed for record in Contra Costa county. Cal., an- 
other deed of trust, executed by said corporation to William H. 
Wright and Myra É. Wright, to secure the payment of $100,000; 
that in said deeds of trust it is provided that notice of a sale there- 
under shall be published in a newspaper in the city and county of 
San Francisco, as well as a newspaper published in the county in 
which the property is situated, and petitioners aver that notice 
has been published under said provisions, and that the time of sale 
under said notices is May 33, 1905 ; that William H. Wright is the 
treasurer of said Jersey Island Packing Company, and that, as peti- 
tioners are informed and believe, he has attempted to conceal from 
said company and others interested the intended sale of said prop- 
erty; that, unless restrained by this court, said sale will be made on 
May 23, 1905, to the irréparable loss and injury of ail unsecured 
creditors, and said trustées under said deeds of trust will be the 
only bidders at said sale, and will bid in the property for the amount 
of the indebtedness mentioned therein ; that, if ail the property of 
said alleged bankrupt is disposed of as a whole in this court, it 
will realize sufficient to pay ail its indebtedness, secured and un- 
secured ; and that the unsecured claims aggregate about $140,000. 

It is earnestly insisted on behalf of the petitioners that the Dis- 
trict Court had no jurisdiction to make the order enjoining the sale ; 
that the deeds of trust are absolute conveyances of the property of 
the alleged bankrupt, and the right of the trustées thereunder to 
sell upon default is not and cannot be affected by the proceedings 
in bankruptcy. Upon the proposition that the trust deeds are ab- 
solute conveyances, the petitioners rely upon Powell v. Patison, 
100 Cal. 334, 34 Pac. 676, and Moore v. Calkins, 95 Cal. 435, 30 Pac. 
583, 29 Am. St. Rep. 138. The first of thèse cases goes no further 
than to recognize the established distinction between a defeasible 
and an absolute trust, and to say that the latter is a conveyance of 
property to a trustée for the purposë of selling it to pay debts, the 
efïect of which is to pass the title unconditionally to the trustée, 
and to vest it in him unconditionally and indefeasibly for the pur- 
poses of the trust. The second case held only that the instrument 
then under considération was a trust deed ; that it conveyed to tlie 
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grantee, who was a créditer of the grantor, the légal title, and con- 
ferred on him the power to sell the property thus conveyed, and 
transmit the légal title to his grantee. The trust deeds of the al- 
leged bankrupt's property in this case are clearly not in the nature 
of an absolute conveyance. Theyare conveyances to secure debts 
of the grantor not then due. "Like the mortgage at common law, 
the trust deed passes the légal title to the grantee in those juris- 
dictions where a mortgage passes such interest, and leaves in the 
grantor the equity of rédemption only. Likewise in those states 
where it is held that the légal title remains in the mortgagor the 
same rule is generally applied in favor of the grantor in a trust 
deed." 28 Am. & Eng. Enc. of Law (2d Éd.) 753. The grantor 
of thèse trust deeds undoubtedly retained an interest in the property 
conveyed, which in bankruptcy would pass to its trustée for the 
benefit of its unsecured creditors. In re Union Trust Company, 
133 Fed. 937, 59 C. C. A. 461. The filing of a pétition in bankruptcy 
is in substance and efïect an attachment and an injunction, and it 
places the property of the bankrupt constructively in the custody 
of the court of bankruptcy. Loveland on Bankruptcy, § 150; In 
re Weinger, Bergman & Co. (D. C.) 126 Fed. 875. Property on 
which there is a mortgage or other lien passes to the trustée in bank- 
ruptcy, and is therefore in the custody of the court of bankruptcy. 
In re Rochford, 124 Fed. 182, 59 C. C. A. 388 ; In re Kellogg, 121 
Fed. 333, 57 C. C. A. 547; Chauncey v. Dyke Bros., 119 Fed. 1, 5f> 
C. C. A. 579; In re Booth (D. C.) 96 Fed. 943. And the beneiîcial 
interest of a bankrupt in property held in trust passes, also, in ail 
cases where that interest might hâve been transferred to another 
by the bankrupt, or might hâve been levied upon under judicial pro- 
ceedings against him. Stanford v. Lackland, 2 Dill. 6, Fed. Cas. No. 
12,312 ; Spindle v. Shreve, 111 U. S. 542, 4 Sup. Ct. 522, 28 L. Ed. 
512. The trustée in bankruptcy has the élection to refuse to take 
possession of mortgaged property, if. its value, over and above the 
incumbrance, is not suiifîcient to justify an attempt to administer 
it. It is true that the bankruptcy act provides that liens such as 
the lienholders had under the trust deeds in this case shall not be 
afïected by bankruptcy, but that is far from saying that such lien- 
holders may, after the commencement of proceedings in bankruptcy 
against the debtor, proceed to enforce their liens or contracts in the 
manner prescribed in the instruments which create them; and this 
is true whether such lien is an ordinary mortgage, or a deed of trust 
with provision for a strict foreclosure by a notice and sale. The 
provision of the bankruptcy act that such a lien shall not be affected 
by the bankruptcy proceedings has référence only to the validity 
of the lienholder's contract. It does not hâve référence to his rem- 
edy to enforce his right. The remedy may be altered without im- 
pairing the obligation of his contract, so long as an equally efficient 
and adéquate remedy is substituted. Every one who takes a mort- 
gage, or deed of trust intended as a mortgage, takes it subject to 
the contingency that proceedings in bankruptcy against his mort- 
gagor may deprive him of the spécifie remedy which is provided for 
in his contract. 
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The pçtitioners cite and rely upon the décision in Re Snell et al. 
(D. C.) 135 Fed. 154. That was a case in which the District Court 
dissolved an order which it had theretofore made staying proceed- 
ings in an action pending in a state court. There was no dispute 
that the creditor of the bankrupts in that case had obtained a valid 
attachment upon the property of the bankrupts more than four 
months prior to the commencement of the bankruptcy proceedings. 
The court held that he should be permitted to prosecute his action 
to judgment, and satisfy the same by an exécution sale of the at- 
tached prOperty. This was held on the authority of Metcàlf v. 
Barker, 187 U. S. 165, 33 Sup. Ct. 67, 47 L. Ed. 122, and In re 
Beaver Coal Co., 113 Fed. 889, 51 C. C. A. 519. In Metcalf v. 
Barker it was held that a lien obtained upon the property of a 
bankrupt by proceedings in the state court more than four months 
prior .to bankruptcy was superior to the title of the trustée, and that 
the District Court of the United States has no jurisdiction to enjoin 
the enf orcement of such a lien. Said the court : 

"The state courts had jurîsdlction over the parties and the Subject-matter, 
and possession of the property. And It is well settled that, where property 
is In the aetual possession of the court, this draws to it the right to décide 
Tipon conflicting claims to Its ultlmate possession and control." 

In the présent case there was no jurisdiction over the property of 
the bankrupt in any other court. The only jurisdiction was in the 
court of bankruptcy. The interest of the bankrupt in the mort- 
gaged property will pass to the trustée when he is appointed, and 
in the meantime it is under the protection of the bankruptcy court. 

The petitioners also cite In re Browne (D. C.) 104 Fed. 762. In 
that case McPherson, District Judge, while declining to pass on 
the question whether the court had jurisdiction to interfère and pre- 
vent a fraudulent or oppressive exercise of the right of sale of 
Personal property which had been pledged by the bankrupt more 
than four months prior to bankruptcy, in a case where it had been 
agreed that the creditors intended to deal fairly with the property 
pledged, and to make an honest ofifer to sell for the best priées that 
■could be obtained, was of the opinion that the bankruptcy act gave 
the court no authority to interfère between the creditors and the 
exercise of their right to sell given them by the collatéral notes. 
It may be remarked in this connection that the interest of a pledgee 
differs from that of a mortgagee. The pledgee has a spécial prop- 
erty in the thing pledged, which entitles him to the possession, to 
protect which he may mantain detinue, replevin, or trover, and the 
interest of the pledgor is not subject to exécution. The décision 
in Re Browne may be accepted as authority for the proposition that 
a District Court will not interfère with a sale by a pledgee of the 
thing pledged, under the power of sale given by the terms of his 
contract, when there is no claim that such power is exercised in a 
fraudulent or oppressive manner. 

The bankruptcy act proVides (Act July 1, 1898, c. 541, § 2, cl. 15, 
30 Stat. 545 [U. S. Comp. St. 1901, p. 3421]) that courts of bank- 
ruptcy shali hâve power to make such orders, issue such process, 
and enter such judgments, in addition to those specifically pro- 
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vided for, as may be necessary for the enforcement of the provisions 
of the act. Under this provision the court may, upon proper appli- 
cation and cause shown, restrain not only the debtor, but any other 
party, from making any transfer or disposition of any part of the 
debtor's property, or from any interférence therewith. Beach v. 
Maçon Grocery Co., 116 Fed. 143, 53 C. C. A._463._ In that case 
creditors who had filed an involuntary pétition in bankruptcy 
against their debtor filed therewith an ancillary bill in equity, al- 
leging that a third person claimed possession and ownership of 
property which was in fact a part of the bankrupt's estate. The 
Circuit Court of Appeals for the Fifth Circuit held that the court 
had the power to issue an injunction restraining such person from 
selling or incumbering the property pending the hearing on the 
pétition, and, in case an adjudication of bankruptcy were made, until 
the trustée could proceed adversely against the claimant to déter- 
mine the title to the property. 

We are of the opinion that the District Court had jurisdiction to 
make the restraining order. Of the propriety of that order, assum- 
ing that the court had the power to make it, there can be no ques- 
tion. Ail the property of the alleged bankrupt was about to be 
sold, at the instance of its treasurer, to obtain satisfaction of debts 
owing to him and his wife, secured by the trust deeds. Thèse facts 
evidently came to the knowledge of unsecured creditors but a few 
days before the proposed sale. They had no time in which to bring 
the creditors together, or to secure bidders for the property, or 
otherwise to protect their interests. The sale of the property under 
the trust deeds would hâve extinguished the equity of rédemption. 
By selling the property under the direction of the bankruptcy court, 
the interests of ail parties may be protected, and the trustées of the 
trust deeds will not be injured. They will be entitled to the pro- 
ceeds of the sale to the same extent that they would hâve been if 
they had themselves made the sale under the power of sale given 
them by the trust deeds. 

The order of the District Court is affirmed. 



MINA LIFE INS. CO. v. DUNN. 

(Circuit Court of Appeals, Elghth Circuit. May 11, 1905.) 

No. 2,078. 

Accident Polict— Injtjet Sustained in a Given Occupation. 

Where a party obtains a policy of Insurance against injury by acci- 
dent, specifying the occupation of the assured to be that of a druggist, 
deemed to be a sélect risk, and that of a fariner or supervising farmer 
only Is speclfied as a more hazardous rlsk, calling for a larger premium, 
and thereafter the drug store of the assured was destroyed by flre, where- 
upon the assured moved upon a tract of land entered as a homestead, 
Into a house built by him thereou, which he thereafter occupied with his 
family as his home, and superintended the construction of a barn there- 
on, and caused to be fenced and broljen and cultivated 40 acres of the 
Jand tbereof, under his supervision, for a period of six months; and 
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was preparlng for further cultivatton of the land at the time of his Jn- 
jury, and for eîght months prlor to STich Injury had no connection with 
the business of a druggist, his occupation was that of a supervising 
farmer, and not that of a druggist, within the meaning of the policy. 

[Ed. Note. — Accident Insurance, risks, and causes of loss, see note to 
National Ace. Soc. v. Dolph, 38 C. C. A. 3.] 

2. Same— Occupation. 

ïhe term "occupation," as einpioyed in the policy, Implles simply that 
whiéh at the time of the accident constitutes the assured's principal busi- 
ness or pursult; that whlch engages his attention and time. as destin- 
guished from that whlch Is incidentally connected with the life of men 
In any or ail occupations, 

3. Same— CoNTiNUANCE. 

The fact that the assured for some time after the destruction of his 
drug store was engaged in proving and colleetlng a claim for loss under 
à policy of Insurance on the drugs, and from time to time attended to the 
collection of aCcounts connected therewith, and entertained the purpose 
to résume the business of a druggist after he had made sufficient im- 
provement on and had occupied his homestead for a sufficient length of 
time to enable him to sell his homestead right, dld not hâve the effect 
to continue during such time his occupation as a druggist, or affect the 
désignation of his occupation as that of a supervising farmer only. 

4. Same— Abandonment. 

The correct test In such i cases Is not so much as to whether the as- 
sured had in fact abandoned the occupation stated in the application and 
policy, but whether or not at the time of his Injury he was in fact en- 
gaged in another occupation, not merely Incidental, but as a business, of 
a more hazardous classification. 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States lor the District 
of Nebraska. 

Arthur W. Lane (Halleck F. Rose, on the brief), for plaintiff in 
error. 

A. S. Tibbets (W. L. Andersen, on the brief), for défendant in 
error. . 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. This is an action on an insurance 
policy known as a "Twentieth Century Combination Accident 
Policy," issued by the .(©tna Life Insurance Cornpany of Hartford, 
Conn., on the 9th day of December, 1901, ,in fayor of William Hen- 
ry Harrison Dunn. In the month of May, 1901, said Dunn was 
engaged in business as a druggiët at the town of Mangum, in the 
territory of Oklahoma, when he made application to the insurance^ 
Company for isaid policy. In his application he stated that he was 
a druggist, not chemist by occupation, and that as such he desired 
to be placed in the classification designated as "sélect," which occu- 
pation was deemed less hazardous, and required the payment of a 
less premium, than one engaged in the occupation of a farmer or a 
supervising farmer only. The policy was accordingly issued for 
a period of three months, covering the specified accidents. In case 
of death occurring within the terms covered, by the policy, the 
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amount of recovery was to be $5,000. The policy contained the fol- 
lowing provision : 

"The policy is Issued and accepted subject to the following conditions; 
* * • If the insured is injured in any occupation or exposure classed by 
this Company higher than the premium paid for this policy covers, the prin- 
cipal sum insured and weekly indemnity shall be only such amounts as said 
premium will purchase at the rate fixed for such Increased hazard." 

Within a short time thereafter, in the same month, the drug store 
of the assured was destroyed by fire. On the 26th day of Septem- 
ber, 1903, the assured received an injury by being thrown from his 
buggy, which resulted in his death the next day thereafter. His 
widow, the défendant in error, as the beneficiary, brought suit on 
the policy to recover the full amount of $5,000. 

The défense interposed to this action is that at the time of the ac- 
cident the occupation of the assured was not that of a druggist, and 
had not been for six months or more previous thereto, but that in 
the preceding spring he had taken up the occupation of a farmer or 
supervising farmer only, in which business he was engaged at the 
time of the injury, which occupation at the time of the application 
and issue of the policy was classified as "hazardous," and not as 
"sélect," and called for a higher rate of premium than that of a drug- 
gist ; and therefore said change in occupation, according to the con- 
tract, increased the hazard, and entitled the claimant, under the 
proper classification, to recover not exceeding the sum of $1,563.50. 
It is conceded, however, by plaintifif in error that under the proofs 
the défendant in error is entitled to recover the sum of $3,500. On 
a trial to a jury the plaintiff below recovered judgment for the full 
sum of $5,000, with interest. 

The question to be decided is whether or not, on the whole evi- 
dence^ the trial court should hâve instructed the jury that the plain- 
tiff below was not entitled to receive the sum of $5,000 under the 
policy. The answer tô this involves the question of fact, as af- 
fected by rules of law, whether or not at the time of the accident 
the occupation of the assured was that of a druggist, or of a farmer 
or supervising farmer only. The court below treated this question 
as one for the détermination of the jury. If, however, ail the essen- 
tial facts give but one reasonable, sensible character to the assured's 
occupation at the time of his injury, the plain oifice of the court Kvas 
to déclare what that occupation was, and direct judgment accord- 
ingly. 

The évidence shows that some years prior to 1900 the assured re- 
sided in the state of Nebraska, engaged in the superintendency of a 
large farm, of about 3,000 acres, owned by his brother. Thereafter 
he conducted a drug store in northeast Missouri. In May, 1901, 
he opened a drug store at Mangum, in the territory of Oklahoma, 
which he conducted until it was burned the 8th day of December, 
1901. Between that time and his death, about September 37, 1903, 
he neither owned nor conducted a drug store or dealt in drugs. He 
was occupied more or less constantly between one and two months 
after the 1-oss of his drug store in settling up the business connected 
therewith, and from time to time thereafter gave attention to the 
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niatter of collecting some scattered accounts growing out of the 
business of said drug store. As that store was^not run over six 
months, in a small country town, in a newly opened territory, the 
number and amount of such accounts, it may reasonably be pre- 
sumed, were not large. He also gave attention after the fire to mak- 
ing proofs of loss under the policy of insurance covering his drugs, 
and adjusting the daim. In August, 1901, he had, by lot, acquired 
the right to enter for homestead purposes 160 acres of land in said 
territory, which he located about 20 miles from Mangum. He be- 
gan in the early part of 1903 the érection of a dwelling house on said 
land, into which he moved with his wife, who constituted his family, 
in February, 1902. He then removed from northeast Missouri, 
his former home, a lot of horses to this homestead. Except one 
used by him to ride and drive, the horses were claimed by the wife 
as her separate property. But he looked after themin the pasture 
as if his own ; either watering them himself, or having it done, salt- 
ing them, and occasionally feeding them with corn or kaffir raised 
on the farm. He had fenced about 40 acres of this land, and, under 
his direction, caused to be cultivated thereon corn and kaffir. In 
the spring of 1902 he built a barn on this land. While he had 
this work done under contract, and part by day labor, he assisted 
a little about the work and superintended it, just as any other super- 
vising farmer would haVe done. From February, 1903, to the day of 
his death, he and his wife occupied the house on this homestead, 
and had no other home. On the very day he met with his fatal 
accident, he was engaged in driving about in his buggy, from which 
he was thrown by his vicious horse, to see about obtairting men 
and machinery to put in a crop of wheat on the farm, and to get a 
man to attend to the horses on the farm while he was absent on a 
contemplated trip for the next day or so. 

The défendant in error, before this suit was brought, in letters 
written to the adjusting agent of the plaintifï in error, stated that : 

"My husband, Mr. Dunn, was by profession a druggist. While In the 
drug business in Mangum, Okla., he drew a very fine claim when this country 
was thrown open to settlement. When flre destroyed the building in which 
his drug store was located, Mr. Dunn decided that he would prove up on his 
claim, and sell It before agaln opening up a drug store, as the town of Lone 
Wolf did not offèr a good opening for a store, and at the same time he eould 
not prove up on his claim hère until November Ist. ' * • * My husband 
did not keep a hired hand ail the time, as the work did not require it, but 
when It did then he employed help. * * • The afternoon of the day 
of the accident Mr. Dunn was making arrangements for putting in his fall 
wheat Together we drovë to a farmhouse to see about renting some ma- 
chinery for putting in the ' wheat. Then we drove to Lone Wolf to get 
our mail, and then home again. At the house I got out of the buggy and Mr. 
Dunn was going to drive on to a farmhouse where a gentleman lived whom 
Mr. Dunn often hired to assist in our work," 

In her testimony at the trial she stated that: 

"On the 25th of September Dr. Dunn and I Ilved on a claîm in Oklahoma. 
It was a govèrnment claim. He had lived there from the 25th of February 
up to the time of his death. on the 26th of September. • * * Prior to the 
time that we moved out on the claim near Lone Wolf, the store was de- 
stroyed by flre. That occurred the 8th of December. Durlng the remainder 



iETNA LIFE INS. CO. V. DUNN. 633 

of the time that he was In Mjingum after the destruction of the drug store 
by are, the doctor was settling up his business, as far as he could, with the 
Insurance Company, and his indebtedness, and getting ready to take posses- 
sion of his daim ; getting so that we could live on It. • • • At the time 
we moved out on It, in the latter part of February, 1902, there was no im- 
provement on it at ail, except what we put on ourselves. We bullt a house 
and put some fencing on it; did what the law requlred. * * • i think 
there was about forty acres broken upon the place at the time of the doctor's 
death. • • * A part of this forty acres was planted in sod corn, and 
there was some kaffir corn, I believe. After we moved to this place on the 
claim, Dr. Dunn watched over thé work, and dlrected what he wanted done. 
He had no machinery of his own, and no horses that were broken, and ail 
work done he had to hire done. He was doing very little, if anything." 

Further on she said: 

"When he was on the farm hîs principal occupation was looklng after the 
affairs of the farm. He looked after it. He didn't do the work himself. 
I looked after a good deal of It, too." 

The only matters relied upon by her to parry the force of thèse 
designating facts are that during the time they occupied this home- 
stead her husband looked after the collection of the insurance claim 
and his accounts, writing letters, and going to the post office, and 
his déclarations to her that it was his purpose, after he had made 
the required proofs to establish his homestead right and could sell 
it, to résume the drug business, if a suitable location could be had, 
coupled with the fact that at one time, while they were returning 
from a visit to Missouri, he made some inquiry about a place near 
Newton, Kan., as to its suitability for the drug business. 

The term "occupation," as employed in the policy, implies simply 
that which at the time of the accident giving the cause of action 
constituted the assured's principal business or pursuit; that which 
engaged his attention and time, as distinguished from that which 
is incidentally connected with the life of men in any or ail occupa- 
tions. Was the assured engaged in the business of a druggist at 
the time of the accident, when he had not conducted a drug store or 
had anything to do with one for eight months? Was he still a drug- 
gist because now and then he sought to collect some outstanding 
accounts connected with the former business ? Was he engaged in 
the occupation of a druggist because he harbored in his mind a de- 
sire or purpose at some time in the future to résume such business, 
dépendent upon several conditions, which would enable him to en- 
gage therein at some indefinite time and at some unascertained 
place? The very questions suggest answers in the négative. 

Suppose, on the other hand, that this défendant in error were seek- 
ing to recover on this policy, with the conditions reversed, on the 
ground that her husband, at the time of his injury, was engaged in 
the occupation of a supervising f armer; could any court or jury hesi- 
tate to say, on the évidence in this record, that she was entitled to 
recover? He had not owned or conducted a drug store for eight 
months, and within the six months. preceding his death he had 
founded a home on a tract of land claimed as a homestead. There 
he had lived as the head of a family; there he built the bam to 
shelter their stock, erected or caused to be erected fences, broke or 
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caused to be broken the wild land, and subjected it to the uses of 
husbandry, and was arratiging for still further extension of his 
agricûltural pursuits by sowing a crop of wheat, which, in its nature, 
wôul^l not be gamered before the next season. Separate from this 
visible, constant occupation any information of the fact that eight 
months prior thereto he had been engaged at a town 20' miles dis- 
tant in the business of a druggist, would any neighbor who saw him 
living in that home, erecting a barn and fences, with fields planted 
and cultivated, and making préparation for further extension of his 
agricûltural opérations, just as any other settler, arrive at any other 
conclusion than that his occupation, as that of any other granger 
in Oklahoma, was that of a farmer or supervising farmer only? 
His collection now and then of accounts growing out of a former 
drug business and settling up an insurance loss thereon, must be re- 
garded as merely incidental to the life of any business man, in no 
degree altering or interrupting his visible, established agricûltural 
pursuit. 

Thé atithorities cited in behalf of défendant in error do btit illus- 
trate the common vice of a failure to discriminate between the facts 
of the case made and extraneous facts used for illustration. The 
case of Stone v. United States Cas. Co., 34 N. J. Law, 371, was that 
of a person insured as a school-teacher, and while temporarily out 
of emplôyment as such, let a contract for two buildings on his 
premises, and while overlooking the work he fell from the building 
and was killed. He had not changed his occupation for another, 
and was only overlooking the construction of a building — a thing 
incidental to any man of affairs, which in no degree suspended his 
regular occupation, any more than if during "school days" he had 
gone out to look over the work being donc for him. 

The case of Johnson v. London Guarantee & Accident Co., 115 
Mich. 86, 72 N. W. 1115, 40 L. R. A. 440, 49 Am. St. Rep. 549, is of a 
like class. In the application the assured had represented that he was 
engaged in the business or occupation of secretary and treasurer of 
HuU Bros. Company, grocers, under the classification "sélect," and 
the policy contained the same language. At the time of the applica- 
tion, and until the accident, he resided on his farm. The policy pro- 
vided that, if injured while engaged in work or duty classed as more 
hazardous than his stated occupation, he should be entitled to recov- 
er only such amount as the premium paid would purchase at the 
rates fixed for such increased hazard. The policy was twice re- 
newed. He had a contract with said Hull Bros, for emplôyment, 
which did not expire until some time after the injury, and received 
a salary up to a week before the accident, but was not receiving any 
salary at the time, because there was no money. A part of his 
business was raising cattle on the farm, and he kept a bull. Seeing 
one day the bull break through a fence into a pasture kept for calves, 
he undertook to drive him out, when the bull turned upon and in- 
jured him. He engaged in no actual work of farming. In that case 
there was not even a request made by the défendant for the direction 
of a verdict for the défendant. Both parties tried the case upon the 
theory that it was a question for the jury. The only question was 
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whether he was engaged in the occupation of a fariner, and nothing 
more. The court held that merely living upon the farm, carried on 
through others, did not make him a farmer, within the meaning of the 
term. There was not even in the case the question of his being engaged 
in the occupation of a supervising farmer. 

In Fox V. Masons' Fraternal, etc., Ass'n, 96 Wis. 390, 71 N. W. 
363, the occupation of the assured was represented to be that of a 
mill owner, overseeing only. At the time of the injury he was su- 
perintending a small portable sawmill, temporarily located in the 
woods for the purpose of cutting logs into lumber for use in a plan- 
ing mill owned by him. It was held that such occupation did not, 
as matter of law, make it other than that of a mill owner, overseeing 
only, or place him in the classification including the more hazard- 
ous occupation of "a lumberman in the woods." After the policy 
was issued he notified the company that he had changed his occu- 
pation to that of a part owner in a sawmill at Big Falls, and that 
his duties would be generally supervising the business, which would 
require him to be around the mill, lumber yard, office, and store. 
Afterwards he notified the Insurance company of another change in 
his occupation, to the effect that he had changed his résidence to an- 
other place, where he was associated with another party, as owner, in 
the opération of a planing mill, dealing in lumber, sawing, etc. ; 
that his duties would consist of supervising the yard and mill, with 
a probability that he might necessarily, for an hour or two, from 
time to time, be required to operate some of the machinery, which 
was consented to by the insurer. While so engaged he went into 
the woods to look after the progress of their opérations, and at- 
tempted with an ax to eut away a tree top that interfered with get- 
ting to some logs, and, in so doing, eut his foot. The court in 
that case said that it did not change his occupation; that the évi- 
dence sufficiently sustained the finding that the party was a mill 
owner, superintending only; that a sawmill is such, whether great 
or small ; that neither its size nor the place of its location determined 
its character; that a mill in a settled community obviously does 
not change its character because located in the timber, at a distance 
from town or village. The court further said that, under that 
policy, acts and exposures were not classified, but only occupations. 
It was held that a particular exposure, under such contract of In- 
surance, though not in pursuit of it and as part of it, did not 
aflfect the business or occupation mentioned in the certificate, and 
that as his occupation when injured was that of a mill owner, over- 
seeing only, it came clearly within the terms of the w^ritten con- 
tract. , 

The correct test in thèse cases is not so much as to whether the 
assured had in fact abandoned the occupation stated in his applica- 
tion and policy, but whether or not at the time of his injury he was 
in fact engaged in another occupation, not merely incidental, but 
as a business, of a more hazardous classification. In Standard Life 
& Accident Ins. Co. v. Taylor, 13 Tex. Civ. App. 387, 34 S. W. 781, 
the application and the policy stated the occupation of the assured 
as that of a blacksmith, The évidence showed that at the date of 
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the application, and continuously thereafter, the assured aiso acted 
as switchman; and car coupler— an .occupation classed as more 
hazardous than that of blacksmithing — and that he received his 
injuries while coupling cars. It was held that recovery could only 
be had according to the increased hazard, and that the charge given 
by the trial court was incorrect, "in requiring, in order to reduce 
the recovery, not only that the insured should hâve engaged in 
a more hazardous occupation, but that he should hâve quit that of 
blacksmith. But regardless of this, it was a part of the regular 
employment of the deceased to do just such acts as that which he 
was doing when he was killed. When he stated that his occupation 
was that of blacksmith, he did not 'fully describe' ail of his occupa- 
tions. And when he continued to couple and uncouple cars, he 
only continued to perform duties which his employment imposed 
upon him. Unquestionably, he was engaged, when killed, in an 
occupation classed as more hazardous than that mentioned in the 
policy, and, by the terms of the contract, his beneficiary was entitled 
only to the sum allowed for risks in that class." So that if, at the 
time Dr. Dunn made his application for and took out his policy of 
Insurance, he had been regularly engaged in supervising a farm, 
which occupied most of his time and his attention, and he received 
his injury while engaged therein, he would not hâve been entitled 
to recover the full amount of the sélect policy as a druggist. 
Loesch V. Union C. & S. Co., 176 Mo. 655, 75 S. W. 621. 

In National Accident Society v. Taylor, 43 111. App. 97, the as- 
sured was classified as a supervising farhier, with the spécification 
that for an injury sustained while doing any act or thing pertaining 
to any occupation, or exposure classed as more hazardous than 
that, he or his beneficiary would be entitled to recover only such 
amount as the Society pays for such increased hazard. Among 
the spécifications more hazardous was that of pile driver. While 
the assured was engaged in repairing a private bridge on his farm, 
in driving a post in the bed of a stream, by means of an ax and 
sledge, he met with an accident which caused his death by drown- 
ing. The évidence showed that the assured occasionally did odd 
jobs about the farm, such as salting cattle, feeding stock, mowing 
out fence corners, righting up gâtes, fences, and the like, when out 
of repair; and that he superintended his farm. It was contended 
that the supervision of a farm: meant overseeing, inspecting, and di- 
recting, merely, without any personal action or manual labor. The 
court held that : , 

"The supervision bf a farm IncJudes in its eare and oversight tiie doing of 
sucti incldental things as may be requlred for keeping It in order, and does 
npt mean absolute idieness, as far as ptiysical labor is concerned." 

The court further said that: 

"A pile driver is a maclilne for drlvtng piles by ralslng, by means of power 
applied to tbe machinery, a heavy weight, and dropping it ùpon the pile. It 
Is manifest that one who drives a post by means of an ax or sledge is not 
engaged In the occupation of a pile driver. Besides, there was no change 
of occupation or business on açcount of this act of repairing the bridge. He 
had not gone into the bridge business." 
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It would follow, however, that if such a supervising farmer had 
entirely abandoned his farm for eight months, and for six months 
had engaged in the independent business of building bridges, and 
received an injury while engaged therein, he would not hâve been 
engaged in the occupation of a supervising farmer when he received 
such injury. 

On the évidence in this case the court should hâve directed the 
jury, as requested by défendant below, that the plaintifï was not en- 
titled to recover the sum of $5,000, but "only such amount as said 
premium (which was paid) would purchase at the rate fixed for 
such increased hazard," which the plaintiff in error concèdes to 
hâve been $2,500. 

It results that the judgment of the Circuit Court must be re- 
versed, and the cause remanded, with directions for further pro- 
ceedings in conformity with this opinion. 



lE re CHANDLER. 
(Cîretrtt Court of Appeals, Seventh Circuit. Aprll 11, 1905.) 

Bankexjptcy— Pétition for Revocation of Dischakqe— Sufficiency. 

An averment in a pétition for revocation of the discharge of a bank- 
rupt merely that petltioners are "eredltors" of the banlirupt is Insufflcient 
to show that they are "parties in Interest," entitled to object to the dis- 
charge or to file such pétition under Bankr. Act July 1, 1898, c. 541, § 
14b, SO Stat. 550, as amended by Act Feb. 5, 1903, c. 487, 32 Stat. 797 
[U. S. Comp. St. Supp. 1903, p. 411]. The pétition must show that they 
had provable debts which were afCected by the discharge. 

[Ed. Note. — For cases In point, see vol. 6, Cent. Dig. Banliruptcy, § 709.] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Illinois. 

In Bankruptcy. Pétition to review and revise in matter of law. 
See 135 Fed. 893. 

On October 27, 1902, the' bankrupt was discharged from his debts by the 
court belovp-. On October 23, 1903, a pétition was flled by William H. Rhodes, 
John Gray, and Edward G. Pauling to révolte the discharge upon certain 
grounds therein stated. The only allégation in the pétition with respect to 
the character of the petltioners is "that they are creditors of Frank R. Chan- 
dler, who bas heretofore been adjudlcated a bankrupt." To the pétition a 
demurrer was interposed, and sustained by the District Court, and the péti- 
tion dlsmissed. The proceeding hère is to review and revise that ruling of the 
District Court. 

Frank H. Culver, for petltioners. 
George Burry, for respondent. 

Before JENKINS and BAKER, Circuit Judges, and HUMPH- 
REY, District Judge. 

HUMPHREY, District Judge. Section 14b of the bankruptcy 
act of July 1, 1898, c. 541, 30 Stat. 550, as amended by Act Ffb. 5, 
1903, c. 487, 32 Stat. 797 [U. S. Comp. St. Supp. 1903, p. 411], pro- 
vides that objections to discharge of bankrupts may be made by 
"parties in interest." The averment in the pétition that the ob- 
jectors are creditors is not such a statement as shows to the court 
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that the petitioners are "parties in interest," within the meaning of 
the law. The pétition does not make such a showing that the 
court can say that the rights of the petitioners were affected by 
the discharge. No facts are averred which would justify the_ légal 
conclusion that the petitioners are "parties in interest." It is not 
averred that they were creditors at the time of the bankruptcy. 
The character of their debt is not shown. It is not averred that 
their debt was provable in bankruptcy or was proved in the pro- 
ceedings. The debt or debts they represent, from ail that appears 
from the pétition, may hâve been created since the discharge, or 
they may hâve become purchasers of the debts which were dis- 
charged, without right to attack the discharge. We are of opinion 
that the pétition should hâve shown that the petitioners had at the 
time provable debts against the bankfupt, which were affected by 
the discharge of the bankrupt. Otherwise they are not "parties in 
interest," within the meaning of the statute. 

A somewhat analogous case may be found in the statute for the 
removal of causes from the state to the fédéral court. The statute 
provided for the removal of a suit in which there shall be a contro- 
versy between citizens of différent states, and it was ruled by the 
ultimate tribunal that, in order to confer jurisdiction upon the féd- 
éral court, the pétition filed in the state court must not only show 
that the parties at the time of filing the pétition had a diverse citi- 
zenship, but that such diverse citizenship existed at the time of the 
commencement of the suit; that such objection to the jurisdiction 
is available at any stage of the cause, and might be raised by the 
party filing the faulty pétition. So, hère, it may well be that the 
petitioners are creditors of the bankrupt; but it may also well be 
that they were not creditors at the time of the discharge, and in 
no way entitled to contest that discharge. Allégations of such 
facts are necessary to a good pétition, and their omission is fatal. 
This conclusion renders it unnecessary to consider the other ques- 
tions arising upon the record and discussed at the bar. 

The decree is affirmed. 



SOUTHERN ET. CO. v. CARROLL. 

(Circuit Court of Appeals, Fourth Circuit. May 29, 1905.) 

No. 582. 

î. RAILBOADS— UEOSSING ACCIDENT— SiGNALS— QUESTION KOB JlJBT. 

Where, In an action for injuries to a traveler àt a railroad crosslng, the 
évidence as to whether tlie railroad Company gare statutory signais at 
the Crossing was conflicting, such question was for the jury. 

[Ed. Note. — For cases in point, see vol. 41, Cent Dig. Rallroads, §§ 
1161, 1162.] 

2. Same— Cabb Requieed. 

A traveler approaching a railroad crosslng Is bound to glve way to a 
train which Is In slght or hearing, and moving so rapldly as to make 
It doubtful whether he can cross in perfect safety. 

[Ed. Note. — For cases in point, see vol. 41, Cent Dlg. Bailroads, ${ 
lOSO, 1081.] 
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8. SAME— CONTEIBUTORT NEGLIGENCE — STATTJTES. 

Where a traveler, knowing of the existence of a rallroad crosslng, ap- 
proached It at night, In a carrlage wlth drawn side curtains, wlthont 
looklng or llstening for the approach of a train, whlch was witliin sight 
and hearing, and he took no précautions wlth référence tliereto until he 
was on the track, he was gullty of "willful contributory négligence" pre- 
cluding a recovery, wlthln a state statute declaring that, if a person Is in- 
jured by collision wlth a rallroad train at a crosslng, and It appears 
that the rallroad neglected to give statutory signais, whlch contrlbuted 
to the injury, It shall be liable for damages, unless the person injured, in 
addition to a mère want of ordinary care, was gullty of gross or willful 
négligence whlch contrlbuted to the injury. 

[Ed. Note. — For cases In point, see vol. 41, Cent. Dlg. Raiiroads, §§ 
1043-1070.] 

In Error to the Circuit Court of the United States for the District 
of South Carolina, at Charleston. 

C. P. Sanders, for plaintiff in error. 

Jos. A. McCulIough (J. C. Wallace and H. J. Haynsworth, on the 
briefs), for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, 
District Judge. 

BOYD, District Judge. John L. Carroll, the plaintiff below, 
brought this action against the Southern Railway Company, the de- 
fendant below, alleging that whilst he was in the act of driving, 
with his horse and buggy, across the railroad of the défendant, 
at a public crossing in the suburbs of Union, S. C, on the 2d of 
April, 1900, at 9 or 10 o'clock at night, the said défendant, by its 
servants and employés, negligently caused a locomotive drawing a 
train of cars on its railroad to run against, into, and upon him, the 
plaintiff, killing his horse, breaking his buggy, and injuring him in 
person ; and in his suit the said plaintiff seeks to recover damages 
for the alleged injury both to himself and his property. The cause 
was tried in the Circuit Court for the District of South Carolina, at 
Charleston, before a jury. A verdict was rendered in favor of the 
plaintiff, assessing his damages at $900, and judgment accordingly 
rendered. The case cornes to this court by writ of error sued out 
by the Southern Railway Company, the défendant. 

Several exceptions were taken in the course of the trial, and to 
the charge of the court, ail of which appear of record, and assign- 
ments of error thereon hâve been presented by counsel for our con- 
sidération. We are of the opinion, however, that, in order to dis- 
pose of the case, we need only to pass upon the question as to 
whether or not the plaintiff, upon his own statement, was entitled 
to recover. At the close of the testimony the defendant's counsel 
requested the court to direct a verdict for the défendant, on the 
ground, in substance, that plaintiff's évidence was not sufficient in 
law to warrant his recovery. The court declined to give this in- 
struction, to which refusai the defendant's counsel excepted. The 
plaintiff, John L. Carroll, who was a witness in his own behalf, 
testified substantially : That in the spring of 1900 he was engaged 
in grading foundations for the Buffalo Cotton Mills, about three or 
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three and a half miles from the town of Union, S. C. That during 
the time he had been engaged in the work, which was three or four 
weeks, he had been to the town of Union on several occasions, and 
had crossed the Southern Railway tracks, about the corporate Hm- 
its of the town, six or eight times. That on the 2d of April, 1900, 
he came to Union on business, about 4 or 5 o'clock in the afternoon. 
He traveled in a top buggy, drawn by one horse. He met some 
friends in Union that afternoon, and went with them to the 7 :45 p. 
m. train, on which they were leaving, to see them off. Some half or 
three-quarters of an hour later he hitched his hoi-se to the buggy, 
and started home. The night was very cloudy, the wind was blow- 
ing, and the side curtains to the buggy were buttoned down. That 
he had bought some sardines and crackers, which were on the 
seat by his side, and he does not remember whether at the time of 
the accident he was eating them or not. That he was driving along 
the public road in a "dog trot," when ail at once he heard a train, 
and just as he saw the headlight he discovered that his horse was 
on the track, and that he did not hâve time to cross. He undertook 
to pull his hOrse to the left, down the track, but before he could do 
this the engin e struck him, killing the horse, knocking the top off 
the buggy, and otherwise injuring it, and throwing the plaintiff 
out upon the ground. Upon cross-examination the plaintiff ad- 
mitted that he knew the railroad was there, about the limits of the 
town ; that he had crossed it several times in the daytime at the same 
place, where he was attempting to cross that night. He further 
admifted that he drove steadily along in a "dog trot," as he de- 
scribed it, and did not look or listen to see whether he was approach- 
ing the railroad, or whether there was a train nearby; and that 
his horse was on the railroad track before he saw or heard the 
train, which was then So closely upon him that he could not escape. 
It was a fact, undisputed on the trial, that the headlight upon the 
engine of the train was burning. 

The principal point of contention ât the trial seems to hâve been 
whether or not the engirieer complied with the provisions of a South 
■Carolina statute which requires that a bell shall be rung or a whistle 
sounded upon ail moving trains at the distance of at least 500 yards 
from the place where a railroad crosses any public highway, or 
Street, or travel place, and be kept ringing or whistling until the 
engine has crossed such highway, or street, or travel place; and a 
further statute of South Carolina which provides that, if a person 
is injured in his person or property by collision with the engine 
or cars of a railroad corporation at a crossing, and it appears that 
the corporation neglected to give the signais required, and that such 
neglect contributed to the injury, the corporation shall be liable for 
ail damages caused by the collision, unless it is shown that, in ad- 
dition to a mère want of ordinary care, the person injured, or the 
person having charge of his person or property, was, at the time of 
the collision, guilty of gross or willful négligence, or was acting in 
violation of the law, and that such gross or willful négligence or 
unlawful act contributed to the injury. There were several wit- 
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nesses introduced, both by the plaintiiï and the défendant, who 
testified in regard to the ringing of the bell and sounding of the 
whistle on the train which came in collision with plaintiiï's horse 
and buggy. The witnesses in behalf of the plaintifï principally 
gave testimony of a négative character upon this point — that is, 
they stated that they lived in the vicinity, but did not hear the bell 
or the whistle upon the train — though some of them stated that they 
heard the roaring of the train when it was half a mile away, and 
another that she heard the noise of the train at least five minutes 
before it reached the crossing. On the other hand, the engineer on 
the train testified directly that he sounded the whistle and rang the 
bell as required, and his testimony was corroborated affirmatively 
by other witnesses who were in the vicinity at the time of the ac- 
cident. But, although it seems to us that the weight of the testi- 
mony as to the fact whether or not the proper signais were given 
was with the défendant, it is not our province, nor was it the right 
of the judge presiding at the trial, to détermine this question ; that 
being a matter for the jury. Assuming that the engineer failed to 
give the proper signais in approaching the crossing where plaintiff 
was injured, is the latter entitled to recover? The relative rights 
of railway companies and of persons traveling on a highway at a 
point where it crosses a railroad on the same grade are well settled. 
The traveler is required to give way to any train which is in sight 
or hearing, and moving so rapidly as to make it doubtful whether 
he can cross in perfect safety. Both parties are equally bound to 
use ordinary care to avoid or prevent injury. It is made incumbent 
upon the engineer approaching a highway crossing to be on the 
lookout, and to give sufficient signais of the approach of the train 
by ringing the bell, or sounding the whistle, displaying headlights, 
or in such other way as may be usual ; and statutes which require 
that bells shall be rung and whistles sounded in approaching a high- 
way crossing hâve been upheld as reasonable and necessary régula- 
tions in the opération of railroads, and the failure to observe them 
has been held to be négligence. Whilst thèse duties devolve upon 
the railroad company, it is a rule of law that a traveler who knows, 
or who has had reasonable opportunity to know, and ought to know, 
that he is about to cross the track of a railroad, must look and listen 
for approaching trains before even attempting to cross the track, 
and he must begin to look and listen at such distance from the track 
as to enable him to stop in case he hears an approaching train. 
Shearman & Redfield on Law of Négligence, vol. 2, § 476. "If 
the unexplained évidence shows that the injured person could cer- 
tainly hâve seen the train in ample time to avoid it if he looked, it 
is conclusively to be presumed that he did not look, or did not heed, 
and he is to be held négligent as a matter of law. It is no excuse 
for failure to look and listen that the traveler did not think just then 
about the railroad, or its danger, or that his attention was diverted 
by some trivial matter. Schofield v. Chicago, etc., R. R. Co., 114 
U. S. 615, 5 Sup. Ct. 1125, 29 L. Ed. 224. "Nor is it an excuse that 
the usual or statutory signais of approaching trains were not given." 
138 F.— 41 
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Shearman & Redfield on Law of Négligence, vol. 2, § 476. And the 
same authors lay it dôwn that: 

"A traveler, drlving In a covered carrlage, Is not thereby excused from 
looklng and listenlng for trains. It Is négligence to approach a crossing with- 
out thinking of it, drlvlng fast, with the carrlage top up. Instead of belug 
excused from the duty of looking, under snch circum stances a traveler is 
rather bound to the use of greater vigilance because of the obstructions with 
which he has surrounded hlmself." 

In Railroad Company v. Houston, 95 U. S. 697, 24 h. Ed. 542, it 
is held that : 

"The neglect of the englneer of a locomotive of a railroad train to sound Its 
whistle or to ring its bell on nearing a Street crossing does not relieve a 
traveler on the street from the necessity of taking ordinary précaution for his 
safety. Before attemptlng to cross the railroad track, he is bound to use 
his sensés, to listen and to look, in order to avoid any possible accident from 
an approachlng train. If he omits to use them, and walks thoughtlessly 
upon the track, or if, in using them, he sees the train coming, and, instead 
of waltlng for it to pass, undertakes to cross the track, and in either case 
reçoives any injury, he so far contributes to It as to deprive him of any 
rlght to complain. If one chooses, in sueh a position, to take risks, he must 
sufCer the conséquences." 

In the opinion of the court in this case the learned judge Mr. Jus- 
tice Field says : 

"The failure of the englneer to sound the whistle or ring the bell, if such 
were the fact, did not relieve the deceased from the necessity of taking ordi- 
nary précautions for her safety. Négligence of the company's employés in 
thèse partlculars was no excuse for négligence on her part. She was bound 
to listen and to look before attemptlng to cross the railroad track, in order 
to avoid an approachlng train, and not to walk carelessly into the place of 
possible danger. Had she used her sensés, she could not bave failed both to 
hear and to see the train which was coming. If she omitted to use them, and 
walked thoughtlessly upon the track, she was guilty of eulpable négligence, 
and so far contributed to her Injuries as to deprive her of any right to com- 
plain of others." 

And the same principle is declared in Schofield v. Chicago, Mil- 
waukee & St. Paul Railway Company, above cited. It seems need- 
less, however, to quote authorities in support of a principle which 
has been so frequently declared, and so generally accepted as the 
law ; that is, that, although the défendant was négligent, yet if the 
plaintiff, under the circumstances, by exercising ordinary and rea- 
sonable care, could hâve prevented the accident, the failure to use 
such care is such contributory négligence as to prevent the plain- 
tifif's recovery. In other words, that the négligence of the plaintifï 
was the proximate cause of the injury, and but for it the accident 
would not hâve occurred. 

Now, let us apply thèse principles to the facts in the présent case. 
There being no évidence to the contrary, we hâve a right to assume 
that the plaintiff was in the full possession of his faculties of seeing 
and hearing. He says that he knew that the railroad was there 
^bout the corporate limits of the town ; that the road he was travel- 
ing crossed it ; and yet with this knowledge, on a dark and cloudy 
night, when the wind was blowing hard, seated in his vehicle with 
the curtains down, with his luncheon of sardines and crackers 
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spread upon the seat beside him, he drove heedlessly along in a trot, 
never stopping, listening, nor even looking, until he was upon the 
railroad crossing, immediately in front of a moving train. Tlie évi- 
dence was uncontradicted, and came from the plaintiiï's own wit- 
nesses, that those who were listening heard the train coming when 
half a mile away, and also that the headlight was displayed. It 
was further in évidence that the situation was such that a train ap- 
proaching the crossing could be easily seen and heard at a safe dis- 
tance. Under such conditions, for plaintifï to drive upon the rail- 
road, without taking any précautions whatever, showed a wanton 
disregard, not only of his own safety, but of the safety of those on 
board the train which struck him, whose lives he jeopardized by his 
reckless conduct. He was thus guilty of willful and inexcusable 
négligence, and even under the statutes of South Carolina is not en- 
titled to recover. 

In Grand Trunk Railway Companv v. Ives, 144 U. S. 408, 12 
Sup. Ct. 679, 36 L. Ed. 485, the Suprême Court holds the law to be 
that: 

"When a given statement of facts Is such that reasonable men may differ 
upon the question as to whether there was négligence or not, the détermination 
of the matter is for the jury ; but where the facts are such that ail reasonable 
men must draw the same conclusion from them, the question of négligence is 
one of law for the court." 

Upon the undisputed and admitted facts in the case now under 
considération, in our opinion there can be but one reasonable con- 
clusion, and that is that the in jury to plaintifï and his property was 
due to his own culpable négligence, and but for it he would not 
hâve suffered. We hold, therefore, as a matter of law, that the de- 
fendant was entitled to the instruction requested, and that it was 
the duty of the Circuit Court, upon the uncontroverted facts in the 
case, to charge the jury that the plaintifï was not entitled to re- 
cover, and to direct a verdict for the défendant. The judgment of 
the Circuit Court is reversed, and the case remanded, to the end 
that judgment may be rendered for the défendant. 

Reversed. 



DONALDSON v. J. W. PERRY CO. 

(Circuit Court of Appeals, Fourth Circuit. May 24, 1905.) 

No. 565. 

1. Shippinq— Action foe Damage to Caego — Evidence. 

In an action to recover for damage to cargo from leakage of the vessel, 
évidence that directions as to the manner of loading were given the agents 
of the vessel by libelant, which directions were not followed, was compé- 
tent 

2. Same— Leakage ot Baege— Unseaworthiness. 

Where, during the unloading of a barge in the usual manner, which 
caused an uneven keel for a few hours, she sprang a leak, and the re- 
mainlng cargo was damaged by water, such damage was not caused by 
fault or error In the management of the vessel within section 3 of the 
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Harter aet (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Comp. St. lOOt, 
p. 2946]), but from unseaworthlnèss, or from négligence, fault, or fallure 
In proper loadlng within section 1, for whlch the vessel is llable. 

Appeal from the District Court of the United States for the East- 
em District of Virginia. 

Edward R. Baird, Jr., for appellant. 
W. L. Williams, for appellee. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, 
District Judge. 

GOFF, Circuit Judge. The barge Robert Donaldson was in 
July, 1903, when in the port of Alexandria, Va., loaded by the Bryant 
Fertilizer Company with a cargo of ground plaster, consigned to the 
J. W. Perry Company, at Norfolk, Va. On the 30th of July the 
barge reached Norfolk, and by the direction of her consignées took 
place at the dock of the Norfolk Warehouse Association. A por- 
tion of the cargo was discharged by the libelant on the 21st of that 
month, the same being removed from the forward hatch. When 
the work of removing the cargo was resumed the next day, it was 
discovered that the aft part of the barge had water in it, and that 
because thereof a part of the cargo was damaged. After dischar- 
ging the cargo, the consignées thereof — the J. W. Perry Company 
— fîled its libel asking to be allowed damages because of the ex- 
posure of the cargo to water. The court below decreed in favor 
of the libelant. The appeal now being considered was prayed for 
and allowed. 

It is assigned as error that testimony was admitted over the ob- 
jection of respondent that libelant, previous to the loading, had noti- 
fîed the agents of the barge to use dunnage when placing the cargo. 
The appellant insists that the parties to whom such notice was given 
were not in fact agents of the barge, and that, therefore, the master 
was not informed either of the directions of libelant or of the char- 
acter of the cargo he was to carry. The testimony was pertinent, 
and was. properly admitted by the court. It related to the facts 
connected with the chartering of the barge, and it had direct con- 
nection with the making of the contract and the exécution of the bill 
of lading by the master. The court found that the barge at the 
time of sailing was unseaworthy, and assessed damages against her. 
The appellant claims that the barge was improperly unloaded ; that 
a portion of the cargo was removed from one part of the vessel, 
and thereby she was left on an uneven keel, with the resuit that a 
leak was sprung. The cargo was unloaded in the usual way. It 
is quite évident that the barge was not seaworthy, and that she was 
not able to withstand the dangers incident to the voyage she had 
undertaken. The water causing the damage entered through an 
opening three inches long in the bottom of the barge. A vessel 
leaking because of the removal of a portion of its cargo, whereby 
an uneven keel was caused for a few hours, can hardly be classified 
as seaworthy. A cargo of plaster loaded without dunnage would 
inevitably be damaged from such a leak. The damage to the cargo 
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in this case was not because of "faults or errors in navigation or 
in the management of" the barge, as claimed by appellant, in which 
case the owner would hâve been exempt from liability by sec- 
tion 3 of the Harter act, but was "loss or damage arising from négli- 
gence, fault or failure in proper loading, storage, custody, care or 
proper delivery of merchandise under section 1 of that act, in which 
case exemption by stipulation is not permitted." Act Feb. 13, 
1893, c. 105, 27 Stat. 445 [U. S. Comp. St. 1901, p. 2946]. The 
Carib Prince, 170 U. S. 655, 18 Sup. Ct. 753, 42 L. Ed. 1181 ; The 
Germanie, 196 U. S. 589, 25 Sup. Ct. 317, 49 L. Ed. 610. 

The decree complained of is without error and the same is af- 
firmed. 



THE A. DENICKE. 

(Circuit Court of Appeals, Fourth Circuit May 10, 1905.) 

No. 587. 

Shipping — Bbeach of CnAKTEE To Caeby Lumbee— Meastjbe of Damages. 

Llbelaiits chartered space In a barge for the carrlage of 250,000 feet 
of lumber from Norfolk to Baltimore, but the barge loaded only about 
160,000 feet. Libelants had sold the lumber to be delivered in Baltimore, 
and by reason of their failure to make delivery were compelled to pay 
damages to the purehaser. The owners of the barge, however, had no 
knowledge of the sale. Held, that the amount so paid by libelants did 
not constitute the measure of damages recoverable by them for breach 
of the charter, since It could not hâve been in the contemplation of the 
parties when the charter was made, but that the measure of damages was 
the market value in Baltimore of the 90,000 feet of lumber not taken at 
the time it should hâve been delivered there, less its market value in 
Norfolk, with the freight charge added ; and that, in the absence of évi- 
dence Introduced by libelants from which such amount could be deter- 
mined, only nominal damages were recoverable. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Norfolk, in Admiralty. 

R. M. Hughes, Jr. (Hughes & Little, on the brief), for appellant. 
J. D. Hank, Jr., and Thomas J. Randolph, for appellees. 

Before GOFF and PRITCHARD, Circuit Judges. 

GOFF, Circuit Judge. The court below rendered a decree in 
favor of the libelants in a suit in which a breach of contract of char- 
ter was charged. In November, 1903, W. J. Wilson, owner of the 
barge A. Denicke, chartered space therein to the libelants, M. Mc- 
Kann & Co., for the purpose of carrying 250,000 feet of lumber from 
Norfolk to Baltimore. Early in December following, the barge 
loaded, taking only 159,308 of the 250,000 feet contracted for with 
M. McKann & Co. The libelants charged, in substance, in the libel, 
that, because of the barge's failure to carry 90,692 feet of the lum- 
ber contracted for, the firm of M. McKann & Co. had been unable 
to comply with its contracts, and that damages had resulted be- 
cause thereof. The case came on to be heard, when the decree re- 
ferred to was entered by the court below, from which the appeal 
now under considération was allowed. 
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It appears that in October, 1903, XI. McKann & Co. had sold t;o 
Radicke & Lewis 350,000 feet of lumber, and to the Canton Box 
Company 125,000 feet, the delivery thereof to be made in Baltimore 
not later than in January, 1904. When the barge was being loaded, 
M. McKann & Co. advised the Canton Box Company by letter that 
their lumber was being shipped for delivery by the barge A. Den- 
icke> After the barge had been loaded, and it was ascertained that 
only 159,308 feet had been taken on for M. McKann & Co., that 
firm then consigned the entire amount of said shipment to Radicke 
& Lewis as part of the 250,000 feet sold to them. The 90,692 feet 
of lumber owned by M. McKann & Co., and not loaded on the 
barge, was sold by that firm at Norfolk, before January 1, 1904. 
The barge left Norfolk on the 16th of December, 1903, and arrived 
at Baltimore two days thereafter. The Canton Box Company, not 
having received any of the lumber so contracted for, and not hear- 
ing from M. McKann & Co. concerning it, in April, 1904, made a 
demand on that firm for the différence in price between what they 
had agreed to pay for the lumber and the market price of lumber 
in Baltimore at the time of such demand. Certain negotiations 
were had, resulting in a compromise and an adjustment of the dif- 
férences between the Canton Box Company and M. McKann & 
Ce, and then followed the filing of the libel against the barge. So 
far as this record is concerned, no claim was made by Radicke & 
Lewis because of the balance of cargo due them. The appellant 
had no knowledge of the sales of lumber made by M. McKann & Co. 
to either Radicke & Lewis or to the Canton Box Company, nor was 
appellant informed concerning the terms of such sales; and there- 
fore the parties could not, when making the contract, hâve contem- 
plated any liability beyond that which would ordinarily arise from 
, a breach of contract of such charter. If, under the circumstances 
disclosed by the record, the libelants were entitled to damages, such 
damages were of the character contemplated by the parties at the 
time of making the contract, or such as reasonably might hâve been 
expected to foUow its breach. That the burden of proving such 
damages was on the libelants will not be controverted. So far as 
the barge was concerned, the damages incurred by it were fîxed on 
the 18th day of December, 1903, when she reached the port of Bal- 
timore carrying only 159,308 feet of the 250,000 feet of lumber con- 
tracted to be delivered. While M. McKann & Co. had sold the 
Canton Box Company 125,000 feet, the delivery of which could hâve 
been made at any time not later than in January, 1904, nevertheless 
the contract with the barge was limited to one voyage, and to 250,- 
000 feet of lumber, and the libelants' damages therefor related solely 
to the barge's failure to carry and deliver 90,692 feet of lumber, 
which should hâve been delivered at the end of the voyage before 
mentioned. 

In this case, under the circumstances attending the transactions, 
including the contract of charter, the failure to carry the lumber 
referred to, and its subséquent sale, the measure of damages was 
the market value of the lumber at the port of Baltimore at the time 
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it was contracted to be delivered, less its value at Norfolk, wliere 
the barge agreed to receive it, and less also the freight agreed to be 
paid. What was the market price of such lumber at Baltimore on 
the IS^lh of December, 1903? On that point the testimony is un- 
satisfastory. What was the value of such lumber at Norfolk at 
the time when the barge should hâve received it under the contract 
for transportation to Baltimore? The record does not tell us 
clearly, although it appears that M. McKann & Co. sold it before 
January 1, 1904. The freight rate, as shown by the contract, was 
$1.35 per thousand. The amoùnt of damages mentioned in the de- 
cree appealed from seems to hâve been based on the sum paid by 
the libelants in compromise of the claim submitted by the Canton 
Box Company, in connection with the damages alleged to hâve been 
caused by the nondelivery of the lumber purchased by that Com- 
pany. It does not follow that the liability of M. McKann & Co. to 
the Canton Box Company for the nondelivery of the lumber sold 
to it was the same as the liability of the barge to M. McKann & 
Co. for its failure to carry and deliver the lumber mentioned in the 
contract of charter. In connection with the propositions of law in- 
volved in this case, see Harvey v. Connecticut & Passumpsic Rail- 
road, 124 Mass. 421, 26 Am. Rep. 673, and cases there cited; Globe 
Reiining Co. v. Landa Cotton Oil Co., 190 U. S. 540, 23 Sup. Ct. 
754, 47 h. Ed. 1171; The Rossend Castle (D. C.) 30 Fed. 462; 
The Oregon, 55 Fed. 666, 5 C, C. A. 229. 

There is no évidence in the record that M. McKann & Co. sold 
the lumber not taken by the barge for less than the market price 
at Norfolk, and it is a fair presumption that such price with the 
freight charge added, would at least hâve covered the amount at 
which the lumber was sold to the Canton Box Company in Balti- 
more, which, so far as this case is concerned, was the market value 
of such lumber at Baltimore at the time the barge contracted to de- 
liver its cargo at that port. If the situation had been othetwise, 
the libelants should hâve shown it. In the absence of such testi- 
mony, the damages were, as we hâve seen, nominal. 

The decree appealed from will be set aside, and this cause will 
be remanded to the court below, with directions to enter a decree 
for nominal damages. 

Reversed. 



GEORGE DELKER CO. v. HESS SPEING & AXLE CO. 

(Circuit Court of Appeals, Sixth Circuit June 6, 1905.) 

No. 1,398. 

1. Sales— Action bt Seller ron Damages— Certaiktt ce Contbact. 

Contracta for ttie sale and purchase of stee) axles and springs, to be 
manufactured, which deflnitely specify the quantity and the price of each, 
are not rendered so uncertain that an action will not lie by the seller for 
their breach by a provision requiring the purcjiaser to specify the sizes 
and styles wanted. 
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2. Same— Construction or Contkact — Necessitt ce Election. 

Contracts for the sale and purehase of axles and springs for vehlcles, 
to be manufactured by the seller, requlred the purchaser to specify the 
styles and sizes from time to tlme as deliveries were to be made, and 
provided that "any goods named in this contract, for which the buyer 
shall neglect or refuse to specify, may, at the option of the seller, be re- 
garded as sufflciently specified above, or, at the option of the seller, such 
neglect or refusai to specify may be treated as a lawful tender of ail 
undelivered goods, and a refusai to aecept same by the buyer, but shall 
not be construed as a waiver of any rights by the seller." Held, that 
such provision did not make an élection necessary on a refusai by the buyer 
to specify, nor operate as a waiver of any rights the seller would hâve 
In its absence, but merely dlspensed wlth the necessity of a tender. 

3. Same— Manufactueing Contract— Measuke of Damages for Breach. 

Contracts by which plaintiffl, which was a manufacturer of vehicle axles 
and springs, agreed to sell and deliver to défendant within a year certain 
quantifies of springs and axles, the styles and sizes to be specified by de- 
fendant from tlme to tlme, provided that strikes of workmen should ex- 
cuse performance on the part of plaintiflC, and that, in considération of 
the purehase by plaintiff of steel for their manufacture, défendant should 
take the full quantity of springs and axles covered by the contracts, 
without rebate in price, in the event of a décline In the market. Held, 
that such contracts were for the manufacture of the articles sold, and 
not merely for the sale of products on hand or to be purchased in the 
market, and that the measure of damages recoverable by the seller on the 
refusai of the purchaser to make f urther spécifications thereunder was 
the difCerence between the contract price of the articles contracted for and 
not taken and the cost of their manufacture and dellvery. 

In Error to the Circuit Court of the United States for the West- 
ern District of Kentucky. 

The défendant in error (plaintiff below), hereinafter called the "plaintiff," 
was engaged in the business of manufacturing vehicle springs and axles at 
Carthage, Ohlo, and on the 3d day of November, 1899, entered into two con- 
tracts wlth the plaintiff in error (défendant below), hereinafter called the 
"défendant," who was engaged in the business of manufacturing vehicles at 
Henderson, Ky. One of thèse contracts was to furnish 2,500 sets of axles, 
and the other to furnish 35 tons of springs, during the succeedlug year, and 
the défendant agreed to aecept and pay for the same. For the breach of thèse 
contracts the plaintiff brought an action, which was tried to the court without 
a jury, and the court found the following f acts : 

"(1) The plaintiff and the défendant at the date mentioned therein entered 
Into the following: 

"''Oontract for Axles. 

" 'Made in duplicate at Carthage, Ohlo, Nov. 3rd, 1899. 

" 'The Hess Spring & Axle Company, of Carthage, Ohlo, agrées to sell, and 
the George Delker Co., of Henderson, Ky., agrées to buy the quantity at the 
priées and upon the terms and conditions stated hereln. 

" '1. Quantity. Not less than 2,500 sets, and not more than 2,500 sets of 
Nos. 11 and 12 Half Patent Axles in sizes up to and Including 1 1-2 Inch. 

"'2. Priées. 60 per cent, discount from "Kevised Standard List" wlth ex- 
tras as per "llst of extras" ail attached hereto and forming part of thIs con- 
tract. 

" '3. Terms. Note or acceptance maturing 60 days from date of Invoice or 
2 per cent, discount for cash If pald within 20 days from date of invoice. 
Settlements to be made monthly (no later than the lOth day), for previous 
mouth's shipments. 

" '4. Dellvery. Ali goods F. O. B. Carthage, Ohio, wlth freight allowance 
at rullng rate per hundred,pounds to Henderson, Ky. No freight allowance on 
less than 250 pounds. 
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" '5. Spécifications. The buyers agrée to specify for the minimum quantity 
above mentioned, in approximately monthly installments. 

" 'The buyers agrée that not less than 80 par cent, of the amount Is to be 
specifled for, for delivery, not later than May ist, 1900, and balance, if any, 
to be specifîed for prier to August Ist, 1900. and an option of 25 per cent, ad- 
ditional, if specifled for delivery withln each period named. 

" 'Any goods named In this contract for whlch the buyer shall neglect or 
refuse to specify, may, at the option of the seller, be regarded as sufficiently 
specifled above, or at the option of the seller, such neglect or refusai to specliy 
may be treated as a lawful tender of ail undelivered goods, and a refusai to 
accept same by the buyer, but shall not be construed as a waiver of any rights 
by the seller. 

" '6. Exceptions. This agreement is contingent upon fires, strlkes of work- 
men, accidents or other causes beyond the control of the sellers. 

" 'Note : — daims for errors, deficiencies or imperfections will only be enter- 
talned by the seller, when made withln 10 days after receipt of goods. 

" 'It Is especially agreed that in considération of the sellers covering on the 
necessary steel to go into thèse goods, that the buyers bind themselves to take 
not less than the minimum amount mentioned, without rebate In the priée, In 
the event of a décline In the prlce of steel during the llfe of this contract. 

" 'Accepted, Accepted, 

" 'The George Delker Ce, The Hess Spring & Axle Co., 

« 'C. P. Schlamp. Per W. J. Haldeman, Agt. 

" 'Nov. 25, 1899. 

•• 'Pads gratis.' " 

To whlch contract there vras appended as part thereof a price list referred 
to in the contract, and set out in full in the findings. 

"(2) The défendant knevf at the time of making the said contract that the 
plaintiff v?as engaged In the business of manufacturing such axles, and de- 
fendant's président, having visited plaintifC's establishment, was in a position 
to knovr that the plaintiff vi'ould manufacture the axles. 

"(3) The défendant specifled for 1,440 sets of said axles, ail of whlch were 
made by the plaintiff and shipped to the défendant at Henderson, Ky., though 
after some delay In respect to a large proportion of them ; and ail of the said 
1,440 sets of axles were received and accepted by the défendant, and were duly 
paid for by it by the Ist day of May, 1900. 

"(4) The défendant did not specify for the remaining 1,060 sets of said 
axles. It did, however, prior to January 1, 1900, leave with plaintiff the pa- 
per set forth In paragraph 3 of Its amended answer to plaintiff's first cause 
of action, filed herein on February 10, 1904, but without intending said paper 
to be a spécification for axles, withln the meanlng of that phrase as used 
In the contract. 

"(5) The plaintiff was at ail tlmes able, ready, and willing to manufacture 
and supply the said 1,0G0 sets of axles, and in July, 1900, notifled the défend- 
ant of the déficit in spécifications, and requested défendant to make spécifica- 
tions to cover the same. 

"(6) Thereafter, viz., on August 2, 1904, the défendant notified the plaintiff 
that it (the défendant) would not specify for any more of the axles. 

"(7) The défendant had supplied to the plaintiff in a prevlous year, when a 
praetlcally slmllar contract was in opération between them, a model of the 
character of axles défendant required for its trade, and which It used therein, 
and the character of the axles thus modeled was the one always made for 
and supplied to the défendant by the plaintiff, up to and including the 1,440 
sets of axles specifled for under the contract above set forth ; but it does not 
expressly appear that the 1,060 other sets would hâve been specifled for, or 
ordered to be of that sort. The list price of that sort of axles was $5.50 per 
set, and the price under the contract sued on was 40 per cent, thereof, namely, 
$2.20 per set, or a total for the 1,060 sets of $2,332. The lowest price for any 
axles that might hâve been specifled for under the contract was $4.50 per set, 
the contract price of which was 40 per cent, thereof, namely, §1.80 per set, 
or a total for the 1,060 sets of $1,908. The cost of manufacturing, supplylng, 
and shipping the former (that is to say, the $2.20 axle) to the défendant at 
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Hendereon, Ky., would hâve been 95.6 cents per set, or a total o£ $1,013,36, 
to which should be added the sum of $60, the amount of frelght thereon from 
Carthage, Ohio, to Henderson, Ky. — in ail, $1,073.36— the difterence between 
which and the agreed priée of such axles being $1,258.64. The eost of manu- 
facturing, supplying, and shipping the latter (that is to say, the $1.80 axle) 
to the défendant at Henderson, Ky., would hâve been 77.6 cents per set, or a 
total of $822.56, to which should be added the sum of $60, the amount of 
freight from Carthage, Ohio, to Henderson, Ky. — in ail, $882.56 — the différence 
between which and the contract price for this class of axles being $1,025.44. 

"(8) Estimated as if this were a contract merely between a buyer, as such, 
and a seller, as such, upon the defendant's theory of this case the damages of 
the plaintiff on the 1,060 sets of axles not specifled for would hâve been and 
would be $200. 

"(9) ïhe plaintifC and défendant at the date mentioned therein also entered 
Into the following: 

" 'Contract for Springs. 

" 'Made in dupllcate at Carthage, Ohio, Nov. 3rd, 1899. 

" 'The Hess Spring & Axle Company, of Carthage, Ohio, agrées to sell, and 
the George Delker Company, of Henderson, Ky., agrées to buy the quantity at 
the priées and upon the terms and conditions stated herein. 

" '1. Quantity. Not less than 35 tons, and not more than 35 tons of Stand- 
ard Springs, such as EUiptlc, Platform, Concord Brewster, Jaxon, Longitudinal 
and Top. 

" '2. Priées. Black ; Half Brlght, $5.15 per cwt. Bright ; 

Extras, 25 per set on Plain Open Heads, $1.00 per set on Open Head Rubber 
Bush. 

" '3. Terms. Note or acceptance maturing 60 days from date of invoice, or 
2 per cent, discount allowed for cash if paid within 20 days from date of in- 
voice. Settlements to be made monthly (not later than the lOth day) for the 
previous month's shipments. 

" '4. Delivery. F. O. B. cars at Carthage, Ohio, with freight allowance at 
tarife rate per hundred pounds to Henderson, Ky. No freight allowed on less 
than 250 pounds. 

" '5. Spécifications. The buyer agrées to speclfy for the minimum quantity 
above mentioned in approximately equal monthly installments. 

" 'The buyers agrée that not less than 80 per cent, of the amount is to be 
specifled for, for delivery, not later than May Ist, 1900, and the balance, if 
any, to be specifled for prior to August Ist, 1900, and an option of 25 per cent, 
additional, if specifled for delivery within each period named. 

" 'Any goods named in this contract for which the buyer shall neglect or 
refuse to speclfy, may, at the option of the seller, be regarded as sufiiciently 
specifled above, or at the option of the seller, such neglect or refusai to speclfy 
may be treated as a lawful tender of ail undelivered goods, and a refusai to 
accept same by the buyer, but shall not be construed as a waiver of any rights 
by the seller. 

" '6. Exceptions. This agreement is contingent upon Ares, strikes of work- 
men, accidents or other causes beyond the control of the seller. 

" 'Note : — Claims for errors, deficiencies, or imperfections will only be enter- 
tained by the seller when made within 10 days after receipt of goods. 

" 'It is especially agreed that In considération of the sellers covering on the 
necessary steel to go into the goods that the buyers bind themselves to take 
not less than minimum amount mentioned, without rebate in price, in the 
event of a décline in the price of steel during the llfe of this contract. 

" 'Accepted, Aceepted, 

" 'The George Delker Oo., The Hess Spring & Axle Co., 

•' 'C. P. Schlamp. Per. W. J. Haldeman, Agt.' " 

Ail of the flndings in regard to the contract for axles are repeated in regard 
to the contract for springs, except that it is stated that défendant specifled 
for 22,490 pounds of springs, and did not speclfy for the remaining 47,510 
pounds, and then follow the flndings that: 

"The contract price of the said 47,510 pounds of springs was $5.15 per hun- 
dred pounds, or a total of $2,446.76, and the cost of manufacturing, supply- 
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Ing, and shîpplng same to the défendant at Henderson, Ky., would bave been 
$2.64 per bundi-ed pounds, or a total of $1,254.26, to wbich should be added 
$90, wbich would hâve been the freight cost to Plenderson, Ky. — In ail, 
$1,344.26. The différence between the contract priée of said springs and what 
it would hâve cost the plaintiff to manufacture and ship the same to the de- 
fendant, ineluding the freight thereon, would hâve been $1,102.50. Estimated 
as if this were a contract merely between a buyer, as such, and a seller, as 
such, upon the defendant's theory of this case, the damages of the plaintiff on 
the 47,510 pounds of springs not specifled for would hâve been and would be 
$350." 
After thèse findings the court found the following: 

"Conclusions of Law. 

"(1) That, in failing to specify for the axles and for the springs as stipu- 
lated in the contracts, the défendant was guilty of a breach of each of said 
contracts. 

"(2) That the contracts sued on herein were not, nor was either of them, 
so indefinite and indeterminate as to the kind and variety of the articles em- 
braced therein, and the priées to be paid therefor, as to be unenforceable. 

"(3) That the défendant, being bound to make spécifications whereby it would 
clearly designate which of the several varieties it would take, cannot avoid 
the contracts, or either of them, by failure to do what the défendant therein 
stlpulated to perform in respect to such spécifications. 

"(4) That the proper measure of damages to be applied in this case Is not 
that which would be appropriate to ordinary contracts of sale, namely, the 
différence between the contract priée of the article and the market price there- 
of at the time flxed for the performance of the contract. 

"(5) That whatever might hâve been the opinion and conclusion of the court 
in the premises if it could hâve looked alone to the opening paragraphs of the 
two agreements sued on, yet, when ail of each of those papers and ail the 
surrounding facts are considered in the light of the opinion of the Circuit 
Court of Appeals of the Seventh Circuit in the case of Western Hardware Co. 
v. Bancroft-Charnley Co., 116 Fed. 176, 58 C. C. A. 548, especially as it is sup- 
plemented by the opinion of the Suprême Court of the United States In Hlnck- 
ley V. Pittsburg Steel Co., 121 U. S. 264, 7 Sup. Ct. 875, 30 L. Ed. 967, the 
court must conclude that the plaintiff is entitled to recover under each con- 
tract sued on the différence between the agreed price of the articles and what 
it would hâve cost the plaintiff, ineluding freight to Henderson, Ky., to manu- 
facture, supply, and deliver the axles and springs, respectively, though, if a 
superior court should be of a différent opinion, this court has ascertained the 
damages resulting from the breach of the contracts upon defendant's theory 
of the case. 

"(6) That the différence between the contract price and the cost of produc- 
tion and shlpment of the springs contracted for is easily ascertainable, but 
there is more difficulty as to the axles. Although the model of the latter was 
furnished, and although ail axles actually dellvered conformed to it, and were 
of the $2.20 variety, stlll the défendant was not bound to specify for them 
only ; and the court concludes that, while it must hold that there was a breach 
of the contract respecting the axles, it must also hold, in the absence of other 
facts, that it was that form of breach which would be the least injurious to 
the défendant, and not the one which would be most so, and therefore as to 
the axles it will adjust the recovery on the basis of a breach of the contract 
in respect to the $1.80 axle. 

"(7) That, the proof not showing expressly such élection by the plaintiff 
as the contracts gave him the right to make upon the failure to specify as 
therein required, the court concludes that such an élection was made by the 
institution of this action on the 4th day of May, 1901, and by the averments 
then made in plaintiff's pétition. While this finding may not be very material, 
the discrétion of the court as to allowing interest may make the time of be- 
ginnlng the suit and making the élection also the period for beginning the 
interest. 

"(8) That neither of the two papers left by the défendant with the plaintiff, 
and described In the two paragraphs of the amended answer filed herein on 
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February 10, 1904, and each of which paragraphs Is described as a thlrd para- 
graph of said amended answer, was a sufflcient or adéquate spécification either 
for the axles or for the springs referred to, and neitber of them was ever 
intended by the défendant to be so, and neither of tbem was ever accepted as 
such by the plalntlflf. 
"(9) That the plalntlflf Is entitled to recover as shown in the following : 

"Judgment 

"Upon the facts hereinbefore ascertalned and stated, it Is considered and ad- 
judged by the court that the plalntlflf, the Hess Spring & Axle Company, re- 
cover of the défendant, the George Delker Company, the sum of twenty-one 
hundred and twenty-seven and **/ioo dollars, belng the aggregate amount 
ascertalned to be due from défendant to the plalntiff by reason of the defend- 
ant's breach of each of the two contracts sued on hereln, together with the 
interest thereon from the 4th day of May, 1901, until pald, and also plaintifC's 
costs hereln expended, and may hâve exécution therefor." 

The défendant brings the judgment to this court for revIew by a wrlt of 
error. 

George W. Jolly (Malcolm Yeaman, of counsel), for plaintiff in 
error. 

Ernst, Cassatt & McDougall and R. D. Hill, for défendant in 
error. 

Before LURTON and SEVERENS, Circuit Judges, and 
WANTY, District Judge. 

WANTY, District Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

The défendant claims that the facts found by the judge below do 
not support the judgment rendered, because, first, the contracts are 
so indefinite as to lack mutuality; second, the plaintiff should hâve 
given notice of its élection under the clause in the contracts giving 
it the option to consider the spécifications sufficient, or that the neg- 
lect to specify might be considered a lawful tender of the undeliv- 
ered goods and a refusai of acceptance ; and, third, that the measure 
of damages should hâve been the différence between the contract 
price and the market price. 

1. Thèse contracts are definite as to the quantity of springs and 
axles, and as to the price and time of delivery, and nothing remained 
but the spécification by the défendant of the sizes and varieties. 
A failure on the part of the défendant to keep its agreement to 
make thèse spécifications as provided is the only way in which the 
contracts could be rendered uncertain ; and it would be illogical to 
hold that by a breach of that part of the contracts the défendant 
could relieve itself of ail the obligations it had assumed, and take the 
springs and axles only so long as the price of steel advanced, and, 
by failing to specify when the market declined, throw the loss upon 
the plaintiff. Thèse were not options given to the défendant, but 
definite agreements by it for the purchase of the property men- 
tioned, and the provisions for the spécifications to be furnished did 
not make them so uncertain that an action did not lie for their 
breach. Hinckley v. Pittsburg Steel Co., 131 U. S. 264, 7 Sup. Ct. 
875, 30 L. Ed. 967; Kimball Bros. v. Deere, Wells & Co., 108 lowa, 
676, 77 N. W. 1041; Ault v. Dustin, 100 Tenn. 366, 45 S. W. 981; 
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Minn. Lumber Co. v. Coal Co., 160 111. 85, 43 N. E. 774, 31 h. R. 
A. 529. The défendant cites raany cases which are claimed to sus- 
tain its view, but they lack the agreement to take a quantity of 
goods, which is made certain by the contract itself, or could be 
made certain by évidence; thereby differing from the contracts 
hère, where a definite quantity is fixed, and only its apportionment 
is to be made by the défendant. 

2. We think that when the défendant refused to specify under 
the contract it became liable in an action for its breach, and that 
the clause providing that "any goods named in this contract for 
which the buyer shall neglect or refuse to specify, may, at the op- 
tion of the seller, be regarded as sufficiently specified above, or at 
the option of the seller, such neglect or refusai to specify may be 
treated as a lawful tender of ail undelivered goods, and a refusai 
to accept same by the buyer, but shall not be construed as a waiver 
of any rights by the seller," did not give any other or différent rem- 
edy than the law, and therefore did not make notice of an élec- 
tion necessary. It only dispensed with the necessity of a tender, 
and by its terms this clause was not to be construed as a waiver 
of any rights the plaintifif had in its absence. This was not a case 
where the seller of the goods, after tender, elected to resell, and was 
obligated to give notice to the purchaser of such élection. 

3. The contention most strongly urged by the défendant is the 
failure of the trial judge to apply as a measure of damages the dif- 
férence between the contract price and the market price, instead of 
the différence between the contract price and the cost of manufac- 
ture and delivery. The damages for the breach of thèse contracts 
is compensation, and, in arriving at what will accord compensa- 
tion to the plaintifï, it is always necessary to look into the situation 
of the parties, as well as to ail the provisions of the contract 
broken. If thèse were contracts of purchase and sale, as their open- 
ing clauses indicate, then the measure of damages contended for 
would be correct, and the recovery should hâve been on that basis, 
for, if it was contemplated by the parties that the plaintifï should 
hâve thèse springs and axles in stock, or go into the market and pur- 
chase them for delivery to the défendant, that would be the rule of 
compensation ; but, if thèse goods were to be manufactured as the 
spécifications were received, then such a rule would not be one 
which would aflford compensation. The facts found by the trial 
judge indicate clearly that thèse were understood to be manufac- 
turing contracts by the parties according to their former dealings, 
and the contracts themselves, when taken in their entirety, bear 
that interprétation. The provisions that spécifications should be 
given from time to time, that strikes of workmen should excuse 
performance on the part of the plaintifï, that the plaintifï should 
purchase steel necessary for their manufacture, and défendant 
should take the full amount of springs and axles covered by the 
contracts, without rebate in price in event of a décline in the market, 
ail point to a purpose of manufacturing the articles from time to time 
as spécifications should be received from the défendant, and not to 
a sale of a manufactured product on hand, or to be purchased in the 
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market. If thèse were manufacturing contracts— and we agrée 
with the court below, holding that they were — then the measure of 
damages is the différence between the cost of manufacture and de- 
livery and thé contract price as applied by the Circuit Court. 
Hinckley v. Pittsburg Steel Ce, 131 U. S. 264, 7 Sup. Ct. 875, 
30 L. Ed. 967; Kingman & Co. v. Western Mfg. Co., 92 Fed. 486, 
34 C. C. A. 489. 

The court below took those articles which could hâve been speci- 
fied under the contracts upon which the plaintiff would hâve re- 
ceived the smallest profit, and therefore reduced the damages to 
the lowest amount compatible with the facts, of which course the 
défendant could not complain. 

The judgment will be affirmed. 



CAZIER V. MACKIE-LOVEJOY MFG. CO. et al.* 

(Circuit Court of Appeals, Seventh Circuit. April 11, 1905.) 

No. 1,117. 

1. Patents— Infeinoement— Substitution of Paets. 

Where ttie real invention eovered by a patent lies In one élément of a 
combination, the others being old, and material only In putting into use 
that which is new, one who appropriâtes such novel feature cannot avoid 
Infringement by substltuting a différent form of one of the nonessential 
parts. 

2. Saiïe— Teousers-Hangeb. 

The Càzier patent. No. 696,940, for a trousers-hanger having the clamp- 
ing-jaws of spring métal arched so as to engage the fabric near the ends 
and stretch the same in closlng together, discloses invention in such fea- 
ture, and is valid. Clalm 5, also, held Infringed. 

3. Same — Infeingement by Cobpobation— Liability of Officees. 

Infringement by a corporation glves no right of action agalnst one of 
Its officers Indivldually, unless he bas acted beyond the ordinary scope of 
hls office. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 459.] 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Appellant failed In hls suit to enjoln Infringement of letters patent No. 
696,940, Issued to hlm on Aprll 8, 1902, for a trousers-hanger. 

The clalm sald to be Infringed Is the fif th, as follows : 

"(5) A trousers-hanger comprlslng two opposed elongated clamplng-jaws 
formed of spring-metal strips, arched from end, to end so as to engage the 
tnterposed fabric near thelr ends, sald jaws belïig adapted In closlng together 
to stretch the fabric In the direction of the length of the jaws, a V-shaped 
suspending-spring, upon the ends of which sald clamplng-jaws are mounted, 
a hook at the apex of the suspendlng-sprlng, and a link or clasp adapted to 
sUde over the arms of the suspendlng-sprlng to confine the same and hold the 
jaws dosed upon the fabric." 

The record contalns the followlng prior patents: No. 36,100, August, 1862, 
to Meaeham ; No. 233,964, November, 1885, to Bear ; No. 422,059, February, 
1890, to Nlchols; British No. 6,8G6, to KlUick, 1889; Brltish No. 453, to 
Burden, 1890; BrItIsh No. 8,670, to Whlte, 1896; and Swiss No. 3,253, to 
Schwelzer, 1891. 

Other facts are stated in the opinion. 

•Eehearing denled May 11, 1905. 
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De Witt C. Tanner, for appellant. 
Thomas F. Sheridan, for appellees. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges/ 

BAKER, Circuit Judge. The hook, the suspending spring, and 
the locking link, in combination with clamping jaws for trousers- 
hangers, were ail old. The novelty of this claim, if any exists, 
must be found in the particular clamping jaws. Schweizer and 
Killick are the strongest références. Schweizer used wooden clamp- 
ing jaws, arched or hollowed out in the middle, for the purpose of 
accommodating the seams of the trousers. Killick disclosed clamp- 
ing jaws of sheet métal — straight strips except for a rectangular 
recess at the center for accommodating the seams. He also claimed 
wooden jaws with the same recess. Neither of thèse patents men- 
tions any spring action. It is manifest that, if the arch of thèse 
référence jaws were flattened by pressure at the center, the ends 
would spread apart. The clamping jaws of the claim in suit are 
required to be of spring métal, arched from end to end so as to en- 
gage the interposed fabric near their ends. As the arch is flattened, 
the bearing surface is gradually increased, and the elongation of 
the jaws smooths out the ends of the trousers legs. The construc- 
tion was new ; .the resuit was new ; and the claim évinces, we think, 
an original idea, neither a plagiarism nor a mare selecting and com- 
bining of others' thoughts. 

Appellees' expert dénies the utility of clamping jaws "adapted, in 
closing together, to stretch the fabric in the direction of the length 
of the jaws." Overstretching would be injurions, but the amount 
performed by appellant's device, we are satisfied, is advantageous. 
The record shows a large and prosperous business built up on ap- 
pellant's invention. And the appellee company, failing to use any 
of the older forms of clamping jaws, and seizing upon appellant's 
sUccess, is hardly in a position to question the utility of the novel 
feature. 

We hâve carefuUy examined the file wrapper and contents, and 
find nothing therein to limit the claim to less than its obvious read- 
ing. Acquiescence in the rejection of "arched clamping jaws" 
is no graver than the concession in appellant's spécification that 
"the arched form of the clamping jaws is not broadly new." Both 
were required by the prior art. But that could not prevent appel- 
lant from making a narrower claim. And there is no occasion for 
appellant to seek to enlarge the claim in suit or to invoke the doc- 
trine of équivalents with respect to the clamping jaws, for the ap- 
pellee company has them identically. 

At first the appellee company made and sold an exact copy of 
appellant's device in ail of its parts. Before suit was brought, a 
change was made; and it is contended that this change obviâtes 
infringement. Instead of appellant's V-shaped suspending spring, 
the appellee company uses V-shaped suspending arms, hinged at 
their apex. In Killick's patent, both forms of suspending arms 
are shown. In the opération of a trousers-hanger both perform 
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thèse essential services: At their apex they unité with the hook by 
which the whole device, with the trousers, is hung up ; at their low- 
er ends they sustain the clamping-jaws within which the trousers 
legs are grasped; and along their diverging sides works the lock- 
ing link by which the jaws are held firmly closed. Killick disclosed 
an incidental superiority in having at the apex a spring instead of 
a hinge, namely, that the spring "keeps the jaws open for the récep- 
tion of the trousers." 

In claim 5, appellant's whole invention lay, it must be remem- 
bered, in the novel form and function of his clamping jaws. Hav- 
ing devised them, he could go to Killick, say, for the other éléments 
of the combination, the hook, the suspending arms, and the locking 
link — old éléments that were material only to the putting into use 
of the real invention. Appellant took Killick's preferred form of 
suspending arms — those with a spring instead of a hinge. May 
the appellee company appropriate the novel clamping jaws by 
using with them the less désirable form of suspending arms ? We 
think not; most decidedly not. To hold otherwise would be to 
rob an inventor by a blind literalism. 

The case is quite similar in this aspect to that of Adam v. Folger, 
120 Fed. 260, 56 C. C. A. 540. One élément inFolger's combination 
was "a supplemental regulating valve arranged in the plug of the 
main valve." Folger's invention lay in conceiving and putting in- 
to workable form "the idea of regulating separately the flow of the 
water while preserving the unity of action of the supply valves for 
water and gas." The real invention could be put to use, but in a 
less désirable way, by arranging the supplemental regulating valve 
(which was essential) outside of the plug of the main valve. But 
we held that such a change did not avoid infringement, saying: 

"It Is well settled that there is no Infringement If any one of the material 
parts of tie combination is omitted, and that a patentée will not be heard to 
deny the materiality of any élément included in his combination claim. * * * 
But form, location, and séquence of éléments are ail immaterial, unless form 
or location or séquence is essential to the resuit, or indispensable, by reason 
of the State of the art, to the novelty of the claim." 

Hère, the invention consists not at ail in the form of the suspend- 
ing arms, and can be utilized with either form. See also King 
Ax Co. v. Hubbard, 97 Fed. 795, 38 C. C. A. 433. 

The appellee company, a corporation, can act only through its 
ofHcers and agents. We find nothing in the record to show that the 
appellee Deknatel acted beyond the ordinary scope of his office. 
No cause of action against him is made out. United Nickel Co. v. 
Worthington (C. C.) 13 Fed. 393; Hose Co. v. Star Rubber Co. 
(C. C.) 40 Fed. 168; Hutter v. De Q. Bottle Stopper Co., 138 Fed. 
283, 62 C. C. A. 653. 

As to the appellee company the decree is reversed, with the di- 
rection to enter a decree in appellant's favor for an injunction and 
an accounting. 
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MARCONI WIRELESS TELEGRAPH CO. OF AMERICA v. DE FOREST 
WIRELBSS TELEGRAPH CO. 

(Circuit Court, S. D. New York. April 11, 1905.) 

Patents— Infeingement—Wieeless Telegbaphic Appabatus. 

The Marconi reissued patent No. 11,913 (original No. 586,193), for Im- 
proveinents in transmltting electrical impulses and signais, and in ap- 
paratus therefor, while for a combination of éléments ail of which were 
taken from the prior art, discloses the first practical wireless télégraphie 
System, and shows invention of a prlmary character, which entitles it to 
a broad construction and a libéral range of équivalents. As so construed, 
it Is not limited to receiving conductors wholly insulated from the earth at 
both their upper and lower ends, nor to the suspended plates described, 
but covers also conductors consisting of aerial wires having an earth con- 
nection at the bottom. Claim 1 of the reissue in attempting to daim 
broadly every form of Imperfect contact devlce in the receiver, goes beyond 
the original patent, and cannot be sustained, In view of the prier art. 
Claims 3 and 5 tield infringed by the apparatus of the De Forest and 
Smythe patents, which cover an équivalent, Imperfect contact device. 
Claims 8, 10, and 24 held not Infringed. 

Frédéric H. Betts, for complainant. 
Philip Farnsworth, for défendant. 

TOWNSEND, Circuit Judge. This suit, by bill and answer, rais- 
es the questions of the validity, and of infringement by défendant, 
of complainant's reissued patent No. 11,913, granted to Guglielmo 
Marconi June 4, 1901, for improvements in transmitting electrical 
impulses and signais and in apparatus therefor. This patent is the 
reissue of the fundamental Marconi patent, No. 586,193, dated July 
13, 1897, for transmitting electrical signais. The issues involved 
relate to the art of wireless telegraphy, and more especially to its 
latest development, sometimes termed "spark telegraphy." 

Prior to 1887 the drearas and forecasts of electric telegraphy 
without wires found realization and tangible shape in apparatus 
which utilized either the conductive properties of earth or water, 
or the principle of induction. The Dolbear System and apparatus 
of 1884 will be separately considered. The conduction System was 
preferably employed on the banks of bodies of water, and comprised 
primary and secondary circuits on the opposite banks, consisting 
of wires stretched along the bank on either side, and connected to 
the ground or water, and provided with batteries and galvanometers 
or telegraph or téléphone instruments. By means of such apparatus 
currents of electricity generated by the battery in the primary 
circuit, on one side of a stream, for example, passed to the terminal 
of the wire in the secondary circuit, on the other side of the stream, 
and, by means of circuit making and breaking connections, signais 
were transmitted to the receiving apparatus. The distances covei ed 
by this System were limited to one or two miles. The second meth- 
od dépends on the principle of induction, or the influence of one 
conductor on another through an insulator, based on the discovery 
that, if two circuits — one having a battery and being the primary 
138 F.— 42 
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circuit, the other being the secondary circuit — are parallel with 
one another, a current made or broken in the primary circuit induces 
a transient or momentary current in the secondary circuit. This 
System was utiHzed by apparatus similar to that employed in the 
conduction method, and for about the same distances. The Dolbear 
System — so called from the name of its great inventer, Prof. Dol- 
bear, Of Tufts Collège — appears to hâve utilized the induction prin- 
ciple. By means of elevated conductors, vertical wires, and ground- 
ed connections, he caused electrical impulses to extend or stretch 
out, perhaps by means of magnetic lines of force, from a transmit- 
ting to a receiving station, and thus accomplished, for short dis- 
tances, the feat of sending signais through the air without wires. 
Thèse prier experiments are only relevant at this time as showing 
the use of batteries, telegraph keys, téléphones, and circuit inter- 
rupters or breakers in wireless Systems, and the discovery and dis- 
closure, especially by Dolbear, of certain properties of electricity 
utilized by later inventors, and of the desirability of using elevated 
conductors. 

The means for the later developments of wireless telegraphy were 
furnished in the proof by actual experiment of the correctness of 
certain théories promulgated by Prof. Maxwell, of Cambridge, in 
1865, that electricity, like light, traversed space through the médium 
of ether, and that, if a spark be created by a disruptive discharge, 
it will spread out in waves or undulations. Thèse waves are known 
as "Hertz waves" or "Hertz oscillations," from the name of their 
discoverer, Heinrich Hertz. He produced thèse waves by the use 
of an apparatus consisting of a radiator and a receiver equipped 
with rods having small metallic knobs on the ends, and separated 
a short distance from each other. This séparation is the spark-gap, 
by means of which the Hertzian waves or oscillations are produced. 
When the transmitter or radiator is connected with a Ruhmkorff 
coil, or any source of high electric tension, such as an induction 
coil, with mechanical vibrator, or a producer of electric current, 
such as a dynamo, a charge of electricity is sent through the circuit 
which includes the spark-gap, and a spark passes across the spark- 
gap and créâtes the electrical vibration or wave called the "Hertz 
wave." The characteristics of thèse waves are explained by Dr. De 
Forest as follows: 

"The radiatious are through the ether, not the air. Thoy are therefore 
Independent of wind or weather, and can penetrate ail substances which are 
not conductors. They speed outward from the transmitter, in ever widening 
circles, with the veloeity of light. They skim over the surface of land and 
sea, and hence reaeh stations lylng far below the horizon. When thèse waves 
strlke an uprlght conductor a portion of thelr energy Is eut out, and générâtes 
high frequeney electric currents of minute power, which run down the an- 
tenna wire to earth In traversing the receiving détecter. By common consent, 
then, such vibrations detached or travellng over a conducting surface hâve 
most approprlately been styled 'Hertzian waves.' Most certalnly also are 
they 'oscillatlug currents' when traversing conductors. This was Hertz' 
démonstration. * ♦ * But when an electrical System discharges, having 
so small a tIme constant that the pulsations occur at a rate of millions per 
«econd, we hâve very différent conditions from those ordlnarlly classed with 
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alternating or oscillatory currents. * * • A large portion of the energy 
Is electrostatic, and the force there Involved may be conceived as lines of 
eleetrie displacement perpendicular to the conducting surface, traveling along 
It away from the source of energy, foUowing any zigzag path, rounding cor- 
ners, reflected vvholly or in part at ail sueh sudden changes in shape or nature 
of the conductor." 

Marconi has fully and accurately described the peculiarities of 
thèse oscillations as foUows: 

"The main character or feature of Hertzian waves is that they can be 
transmitted and received through space and through certain bodies, and 
that they follow the same laws which govern the propagation of llght waves. 
They obey the laws of diffraction, refleetion, and refraction, and, when fol- 
lowing on an electrical conductor, produce certain electrical phenotnena on or 
in the said conductor. They difïer from ordinary electromagnetic Induction 
in the fact that they become and are detached from the place or instrument 
of origln, and travel through space like light from a lamp or Sound from 
a bell. Their speed Is exceedingly great — In fact, the same as the speed of 
light ; approximately 186,000 miles per second. They are thus similar to light 
waves, so far as they become detached from the radiator or producer, but 
possess the property, not possessed in the same degree by light waves, of 
traveling around obstacles or corners, such as mountains or the curvature of 
the earth, which curvature exists to such a large extent between any two 
positions situated, say, a thousand miles apart. Hertzian waves présent the 
peculiarity of being reflected by electrical conduetors and conducted by elec- 
trical insulators. Thus a sheet of glass or ebonite, which is called an elec- 
trical Insulator, is transparent to Hertzian waves, and will let them through 
with perfect ease, whilst a sheet of métal or other conducting substance 
will refleet or absorb thèse waves. For this reason It is rather difficult to 
carry eut tests or experiments concernlng the propagation of eleetrie waves 
or wireless telegraphy across rooms or halls, for the reason that thèse waves 
are reflected or absorbed in certain cases by the metallic fittings in the room, 
such as métal pipes or gilded paper or metallic picture frames, etc. Some of 
the spécial characteristics of thèse waves, which one encounters with them 
when experlmenting In laboratories, tends rather to make It dlfflcult to 
understand how they can be controlled with such certainty and regularity 
when applied for the purpose of transmittiiig reliable messages through space 
In the manner I hâve already explained in answer to the other questions. 
* ♦ ♦ In order that there may be radiation in the form of a Hertzian wave 
or true eleetrie wave into space, the frequency of the electrical oscillations 
set up in the conduetors must be so high as to be reckoned at least in hun- 
dreds of thousands, or perhaps, rather, millions, per second. An analogy of 
this is to be found in the case of a sound wave through air. In order that this 
air wave may be produced, and therefore the sound, some object must strlke 
the air with a certain rapidity or frequency. Thus, for instance, the swing- 
ing of a bell In a church steeple to and fro through the air will produce no air 
waves, and therefore no sound ; but, if the rim of the bell is struck suddenly 
with a hammer, the whole bell vibrâtes at the rate of some hundreds or 
thousands per second, and aiîects the air with suddenness to create an air 
wave or sound, which is the sound of the bell which \ve liear. Therefore, 
in the same way, if the conducting bodies are simply connected to the pro- 
ducer of ordinary alternating currents or high tension electricity, no Hertzian 
wave or any other wave is produced ; but, if a spark is caused to pass to or 
from or ofC said conduetors in a suitable manner, then at each discharge or 
at each spark Hertzian waves, which are oscillations of a frequency of mil- 
lions or hundreds of thousands per second, are produced and radiated into 
space. Hence It appears absolutely elear to me that there is no Hertzian wave 
telegraphy without the essential feature for producing Hertzian waves, which 
is the Hertzian spark." 

It thus appears that, so far as known, thèse waves are produced 
only by a disrupted electrical discharge across a spark-gap; that 
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thèse oscillations are characterized by some conditions sîmilar to 
those of electric waves, and others peculiar to Hght waves; that 
they diiïer from the impulses of the prior art, in that, while those 
stretched out in horizontal lines from the transmitting source of 
energy to the receiver, thèse waves are detached from the point of 
production, and travel through or are propagated in the ether, and 
around, through, or over the surfaces of intervening objects. 
While, however, they pass through materials which operate as in- 
sulators for electric currents, and are arrested by conductors of 
electric currents, yet, when they once impinge upon a receiving 
wire, they exhibit in their conduct and the laws of their opération 
the manifestations of electrical currents of high frequency oscilla- 
tions. The présent Systems of spark telegraphy owe their origin 
and practical commercial development to this great discovery by 
Hertz. 

Marconi, referring to his apparatus, says : 

"Accordlng to thls invention, electrical signais, actions, or manifestations 
are transmitted [through the air, earth, or water] by means of oscillations 
of high frequency, such as hâve been called 'Hertz rays' or 'Hertz oscillations.' 
Ail line-wires may be dispensed wlth." 

And referring to the prior art, he says : 

"I am aware of the publication of Professer Lodge of 1894, at London, Eng- 
land, entitled 'The Work of Hertz,' and the description therein of various in- 
struments in connection wlth manifestations of Hertz oscillations. I am 
also aware of the papers by Professor PopofC In the 'Proeeedings of the Phys- 
ical and Chemical Society of Russla' In 1895 or 1896. But in neither of thèse 
is there described a complète System or meehanism capable of artiflcially pro- 
duclng Hertz oscillations, and formliig the same into and propagatlng them 
as deflnite signais, and capable of receiving and reproduclng telegraphically 
such deflnite signais; nor has any System been described, to my knowledge, 
in which a Hertz osclllator at a transmitting station and an Imperfect-con- 
tact Instrument at a receiving station are both arranged with one terminal 
to earth and the other elevated or insulated; nor am I aware that prior to 
my invention any practical form of self-recovering imperfect-contact Instru- 
ment has been described. 

"I believe that I am the flrst to discover and use any practical means for 
effective télégraphie transmission and intelligible réception of signais produ- 
ced by artiflcially formed Hertz oscillations." 

Thèse means comprise a transmitting and a receiving station 
equipped with signaling apparatus, which are shown by the follow- 
ing copies of figures 1 and 4 of the patent drawings : 
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The patentée says : 

"Eeferring now to Fig. 1, a Is a battery, and b an ordlnary Morse key elos- 
Ing the circuit tlirougli the primary of a Rutiinkorff coil, c. Tlie terminais, 
c', of the secondary circuit of the coil are connected to two metallic balls, 
d, d, fixed by beat or otherwise at the ends of tubes * * * of insulating 
material. • • * e, e, are similar balls fixed in the other ends of the tubes, 
d', * ♦ * through whlch pass rods, d*, Connecting the balls, d, to the 
conductors. One (or both) of the rods, d*, Is connected to the bail, d, by 
a hall aud socket joint, and bas a screvv head upon it working in a nut in the 
cover, d3. By turning the rod, therefore, the distance of the balls, e, apart 
ean be adjusted. * • * The balls, d and e, are preferably of solid brass 
or copper, and the distance they should be apart dépends on the quantity and 
electromotive force of the electrlcity employed ; the effect increasing with the 
distance so long as the discharge passes freely. With a coil giving an ordi- 
nary elght-inch spark, the distance between e and e should, to assure good 
results, be from one twenty-flfth to one-thirtleth of an inch, and the distance 
between d and e about one and one-half Inches. Other conditions being equal, 
the larger the balls the greater Is the distance at which It Is possible to com- 
niunlcate. I hâve generally used balls of solid brass of four Inches diameter, 
giving oscillations of ten inches length of wave. If a very powerful source of 
electrlcity, giving a very long spark, be employed, It Is préférable to divide the 
spark-gap between the central balls of the oscillator into several smaller gaps 
In séries. ThIs may be done by introducing between the big balls smaller ones 
of about half an inch diameter, held in position by ebonite frames." 

A trembler-break and connections on the Ruhmkorff coil, c^. c'- c*, 
breaking the direct current into an alternating current, is not in- 
volved herein. "In Fig. 4, g is the battery, and h a télégraphie in- 
strument on the derived circuit of a relay, n." That is, this device 
comprises a battery circuit, which includes in its circuit an ordinary 
tape recording telegraph instrument, and the vertical pin of a sensi- 
tive relay — a circuit opener and doser — and which has only slight 
capacity for the production of an induced current. j is a circuit- 
closer or coherer, upon the efifectiveness of which the whole opéra- 
tion of the System dépends. It consists of a glass tube about l^/a 
inches long and one-tenth of an inch in diameter, containing a 
column of loose metallic powder, consisting of nickel and hard 
silver filings, with or without mercury. The column is connected 
at each end to a metallic plate, k, "of suitable length to cause the 
System to resonate electrically in unison with the electrical oscilla- 
tions transmitted." Between the powder and plate are tight-fitting 
pièces of silver wire joined to pièces of platinum wire, and the tube 
is closed and sealed on the platinum wires. The patentée states 
that "the tube, j, may be replaced by other forms of imperfect 
electrical contacts." The plates, k, are "preferably of such a length 
as to be electrically tuned with the electric oscillations transmitted." 
Thèse plates communicate with the local circuit through two very 
small "choking-coils," k'. "The object of thèse choking-coils is 
to prevent the high-frequency oscillation induced across thèse plates 
by the transmitter from dissipating itself by running along the 
local-battery wires, which might weaken its efïect on the sensitive 
tube, j." s, h', p', and p^ are résistances. On the circuit actuated 
by the relay is the battery, r, and the trembler, p, which is construct- 
ed and opérâtes like the arm of an electric bell to automatically tap 
the powder in the tube; such tapping being produced by means of 
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the current passing through the tube. The opération of the tube 
and its connections is thus explained by the patentée'. 

"When no oscillations are sent from the transmitting station, the tube, 
j, does not conduct the current, and the local-battery circuit Is broken ; but, 
when the powder or tube is influenced by the electrlcal oscillations from the 
transmitter, it conducts and closes the circuit. I find, however, that when 
once started the powder in the tube continues to conduct even when the oscilla- 
tions from the transmitter hâve ceased; but, if it be shaken or tapped, the 
circuit Is broken. A tube well prepared will instantly interrupt the current 
passing through it at the sllghtest tap, provided it is inserted in a circuit in 
whlch there is little self-Induction and small electromotive force." 

That is, the powder in the tube, j, when in its normal condition, 
offers such an amount of résistance that the local-battery current 
will not pass through it. But when the high-frequency oscillations 
or waves fall upon it, and surge up and down the elevated conduct- 
ors, they effect such a transposition in the arrangement of the grains 
of powder, in a manner not entirely understood, as to weld them 
together, as it were, the resuit of which is that the grains résolve 
themselves into conductive paths, and the current passing through 
' them attracts the vertical arm of the relay, n, which, contacting with 
the two points below n, permits the current to pass around through 
the battery, r, to the telegraph instrument, h, which records the 
dash or dot as transmitted and received from thé transmitting sta- 
tion. In order to prépare the powder in the tube for the transmis- 
sion of another signal, the filling must be shaken back into its non- 
conducting state. This is accomplished by the trembler, p, which 
taps the tube, and causes the grains of powder to separate and return 
to their normal state of high résistance. 

The opération of the System and apparatus in communicating sig- 
nais is described by the patentée as foUows : 

"The RuhmkorfC coil or other source of high tension electricity capable of 
producing Hertz oscillations being in circuit with a signallng instrument, such 
as a Morse key, for instance, the operator, by closing the circuit in the way 
commonly employed for producing dots and dashes in ordlnary telegraphy, 
will cause the oscillator to produce either a short or more prolonged electric 
discharge or spark or succession of sparks, and this will cause a correspond- 
ing short or more prolonged oscillation in the surrounding médium, corre- 
sponding in duratlon to the short or longer electrlcal impulse whlch in 
ordlnary telegraphy produces a dot or dash. Such oscillations of deflned 
character will thereupon be propagated as such throughout the médium, and 
will affect a properly constructed instrument at a distant receiving station. 
At such station the Imperfect-contact Instrument Is In circuit with a relay, 
and, when oscillations from the transmitting station reach and act upon 
such imperfect-contact, its résistance is reduced, and the circuit is thereby 
closed during the continuance of the oscillation, and for a length of time 
corresponding thereto. The closing of the relay-circuit causes the sounder or 
other signal apparatus to act in accordance with the particular oscillation re- 
ceived, and the oscillation also Immediately starts the action of the shak- 
ing or tapplng devlce, whlch so shakes the powder In the imperfect-contact in- 
strument as to cause it to break circuit as soon as the oscillation ceases which 
bas closed the circuit and produced a movement of the signallng instrument 
corresponding thereto. I am therefore enabled to communicate signais tele- 
graphlcally vrlthout wires by thus artiflcially forming oscillations at the trans- 
mitting station into deflnite signais by means of a signallng instrument, 
and receiving and readlug the same at a receiving station by an imperfect- 
contact Instrument, which, when acted upon by such deflned oscillations, oper- 
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ates, flrst, to close the circuit in accordance with the recelved oscillation, and 
produce a corresponding movement of the receiving Instrument, relay, or 
sounder; and also to operate a shaklng devlce to automatically reopen the 
circuit Immediately after the réception of each oscillation, thereby preserviug 
the results of Its deflned character in the action of the receiver. Ail the dé- 
tails specifled herein of construction of the sensitive tube and its connections 
are désirable for great efflclency, but the fundamental features of my System 
of transmission are not restrlcted to such détails." 

Other portions of the spécifications and other drawings describe 
and illustrate other transmitters and receivers for long-distance 
service, comprising metallic plates elevated from the earth by means 
of insulating suspenders. Thèse features will be considered in 
connection with the discussion of the issue of infringement. 

The claims in suit are the follcwing: 

"(1) In an apparatus for communieating electrical signais by means of a 
prpducer of Hertz oscillations, and a signaling instrument, the combination, 
in the receiver, of an iitipcrfect electrical contact, a circuit through the con- 
tact, and a receiving instrument, operated by the influence of such oscilla- 
tions on said contact, substantially as and for the purpose described. * * • 

"(3) The combination, in an apparatus for communieating electrical signais, 
of a spark-producer at the transmitting station, an earth connection to one- 
end of the spark-producer, an Insulated conductor connected to the other end, 
an imperfect electrical contact at the receiving station, an earth connection ta 
one end of the contact, an Insulated conductor connected to the other end, 
and a circuit through the contact, substantially as and for the purpose de- 
scribed. * * * 

"(5) The combination, In an apparatus for communieating electrical signais, 
of a spârk-producer at the transmitting station, an earth connection to one 
end of the spark-producer, an insulated conductor connected to the other end, 
an Imperfect electrical contact at the receiving station, cholsing-coils con- 
nected to each end of the contact, an earth connection to one end of the im- 
perfect contact, an insulated conductor connected to the other end, and a 
circuit through the colis and contact, substantially as and for the purpose 
described. * * * 

"(8) The combination, in an apparatus for communieating electrical signais, 
of a spark-producer at the transmitting station, an earth connection to one 
end of the spark-producer, an insulated conductor connected to the other end, 
a tube containing metallic powder at the receiving station, an earth connec- 
tion to the powder, and an Insulated conductor also connected therewith, and 
a circuit through the powder, substantially as and for the purpose described. 
* • • 

"(10) The combination, in an apparatus for communieating electrical sig- 
nais, of a spark-producer at the transmitting station; an earth connection to 
one end of the spark-producer, an insulated conductor connected to the other 
end, a tube containing metallic powder at the receiving station, choking- 
coils cannected to the powder, an earth connection to the powder, and an in- 
sulated conductor also connected therewith, and a circuit tlirough the colis 
and powder, substantially as and for the purpose described. * * * 

"(24) The combination of a transmltter capable of producing electrical oscil- 
lations or rays of definlte character at the will of the operator, and a receiver 
located at a distance and having a conductor tuned to respond to such oscil- 
lations, a varlable-resistance médium in circuit with the conductor, whose ré- 
sistance is altered by the recelved oscillations, means, controlled by the re- 
ceived oscillations, for restorlng the résistance médium to its normal condi- 
tion after the réception of such oscillations, and means for rendering the re- 
celved oscillations manifest" 

The spécifie infringement complained of consists in the installa- 
tion and use by défendant of its stations between New York City 
and Staten Island. The construction of its apparatus is shown by 
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the Bradfield diagram. Its System, known as the "De Forest Sys- 
tem," takes its name from Dr. Lee De Forest, who is prominently 
identified with the history of wireless telegraphy, and who, in con- 
nection with E. H. Smythe, has obtained several patents for various 
improvements in the wireless or spark telegraph art. The De 
Forest apparatus comprises transmitting and receiving stations 
equipped with high vertical wires, insulated at the top. At the 
transmitting station are a dynamo, directly producing an alternating 
current, primary and secondary coils, a Morse telegraph key, a 
spark-gap, and a condenser — a most valuable adjunct to the prac- 
tical opération of wireless telegraphy, but not directly involved in 
this suit. The high-frequency oscillations created or produced as 
in the Marconi System are radiated from the vertical wires of the 
transmitter, and, traveîing across to the receiver, impinge upon its 
wires and travel down to a so-called detector or variable-résistance 
conductor, closely corresponding in function and resuit to the 
coherer of the patent in suit, and claimed to be its équivalent, The 
normal condition of the receiving apparatus and its subséquent 
opération are thus described in patent No. 716,203, granted Decem- 
ber 16, 1903, to De Forest and Smythe: 

"Under ordlnary conditions when the receiving apparatus thus shown and 
described is not in opération the current generated by the local battery passes 
through the circuit including the slgnaling device, the choke-coils, and the 
variable-résistance conductor; no material résistance to the passage of the 
current being offered by the choke-coils or by the variable-résistance conductor, 
the résistance of whieh under such conditions is at its lowest llmit. Upon 
the receipt of an electric impulse through the aerial conductor the résistance 
of the choke-coils to the passage of the wave forces it to pass by way of the 
ground connection, E, to the ground, and thus Insures its passage through 
the variable-résistance conductor. The passage of the wave through the con- 
ductor greatly increases its résistance, and, since the variable-résistance con- 
ductor is in the local circuit, thIs change of résistance Is indicated by the 
téléphone or other slgnaling device, whlch is aiso in the local circuit. Our 
use of the variable-résistance conductor having the construction shown and 
■described has been sufficlent to demonstrate not only its extrême sensitive- 
ness, but also its remarkable rapldlty of action. The variation of résistance 
of the conductor due to the passage of successive electric Impulses Is plainly 
marked, no matter how rapidly the impulses may succeed each other, and 
in fact the only llmit to the distinct indication of the passage of successive 
impulses Is the recording capadty of the slgnaling device, or the capacity of 
the sensés for distinguishing separate signais. ThIs capacity for rapld répé- 
tition of the variation of résistance in the conductor is a conséquence, as 
well as a démonstration, of the fact that the passage of the electrical im- 
pulse through the liquld interposed between the électrodes produces no change 
of conditions therein, except sueh as is instantaneously and automatically 
counteracted; the conductor being thus restored to Its condition of normal 
résistance immediately after the passage of each Impulse. This rapldlty of 
action of the variable-résistance conductor Is of great practical Importance, 
for the reason that It makes it possible to distinguish perfectly between im- 
pulses generated with predetermined frequenoy at a transmitting station 
and other electrical impulses following each other at a différent rate. This 
apparatus opérâtes equally well, therefore, under varying electrical condi- 
tions, its action being perfect in the présence of atmospheric electric dis- 
turbances, in the sensé that the impulses from a transmltting-station hâve 
a uniform frequency of impulse, whereby they may be readily distingulshed 
from other and accidentai impulses. In fact the slgnaling device may be 
placed in a suitably tuned circuit, and may be thus made to respond auto- 
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matically to simllarly ttined impulses, and to no others ; the slgnallng devlce 
belng thus œade to automatically sélect impulses transmitted at a predeter- 
mined frequency." 

The material différences between the De Forest System and that 
of the. Marconi patent, barring the questions relating to elevated 
conductors, are found in the différent construction and opération 
of the receiving device. The De Forest detector or electrolytic 
receiver comprises a glass tube containing two métal pins or élec- 
trodes extending into the tube, between which is placed an electroly- 
tic paste, consisting of various chemicals, constituting a fluid mix- 
ture. In this condition the résistance of the device is so slight that 
current from the local battery applied to the électrodes passes 
through this mixture, and, by what is known as electrolytic action, 
décomposes it so that it Ibecomes a conductor, and the résistance 
of the device is practically eliminated, as explained in the portion 
of the spécification of patent No. 716,203, quoted above. When 
the Hertzian oscillation traverses the detector or receiver, the addi- 
tional current passing through the minute particles in the paste 
causes a génération of gas bubbles therein, which break up and 
separate the conducting particles, and so increase their résistance 
that the battery circuit is broken, and the breaks are transmitted 
to the téléphone, and manifested in the form of a séries of clicks. 
The Marconi apparatus transmits the dots and dashes to its record- 
ing telegraph instrument by opening a normally closed local bat- 
tery circuit; the De Forest transmits its sounds by the closing of 
a normally open battery circuit. But the défendant does not rely 
upon this reversai of current opérations alone to support its claim 
of noninfringement, but upon other différences in the light of the 
prior art, to be hereafter considered. 

Certain of the claims in suit, namely, claims 5 and 10, cover "chok- 
ing-'coils." The patentée describes them as "formed by winding a 
few inches of very thin and insulated copper wire around a bit of 
iron wire." Their essential function, as stated by the patentée, is 
to prevent the shunting or dissipation of the high-frequency oscilla- 
tions. Complainant claims that defendant's résistances, c and r, 
in the receiving station are the équivalent and an infringement of 
the choking-coils of the patent. Defendant's résistances consist 
of coils wound on wooden spools. Défendant argues that their 
sole function is to reduce the flow of the battery circuit through 
the very sensitive chemical. Dr. De Forest testifies, as the resuit 
of certain experiments conducted by him, that he does not think 
they hâve any tendency to act in a choking capacity. He also testi- 
fied as follows : 

"Q. 27. Do thèse résistances act as choking colis for the received oscilla- 
tions? A. The normal résistance of the receiver is so small that choking coils 
in the circuit are unnecessary, there being no tendency of the Hertzian oscil- 
lation to seek the shunt path around the receiver in préférence to going 
through the receiver direct. • * * XQ. 123. Referring to Complainant's 
Exhibit Bradfield Diagram, do the résistances, r and C, correspond in func- 
tion and mode of opération v?ith the résistances, C, C, shown in the draw- 
ing of De Forest and Smythe patents, 716,000 and 716,334 î A. They perform 
the same function." 
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In said patents the résistance coils are referred to as self-induc- 
tion or choke-coils. And in the spécification of patent No. 716,000 
the following passage is found : 

"To cause the electrical oscillations generated în the aerial receiving-con- 
ductor, as far as possible, to traverse only the part of the local circuit con- 
taining the responsive device, self-induction or choke-coils are includcd in 
that part of the local circuit which would otherwise shunt the responsive dé- 
viée with respect to the received oscillations." 

The experts for complainant agrée that thèse résistances act, to 
a certain extent, at least, as choking-coils, and give their reasons for 
such agreement. The fact that they also diminish the flow of the 
battery circuit merely shows that they perform both functions. In 
thèse circumstances, the weight of évidence, based upon the expert 
testimony and Dr. De Forest's admissions and the statements in 
his patents, is sufïicient to establish infringement of the choking- 
coils of the patent. 

This question of infringement has been discussed hère because its 
disposition does not require a considération of the prior art. The 
condenser of defendant's apparatus, which stimulâtes or increases 
the efïectiveness of the spark and its résultant oscillations, is not 
involved in this suit, and will not be discussed. The disposition 
of the other questions of infringement requires an examination of 
the history of the prior art. 

Several of the claims cover the insulated conductors used when 
transmitting across long distances. In his spécification, Marconi 
describes them as metallic plates suspended by wires on pôles. 
He further says : 

"When transmitting wlth connections to the earth or water, I use a trans- 
mitter as shown in FIg. 10. I connect one of the sphères, d, to earth, E, 
preferably by thick wire, and the other to a plate or elevated conductor, u, 
carried by a pôle, v, and Insulated from earth, or the sphères, d, may be omit- 
ted, and one of the sphères, e, be connected to earth, and the other to the 
plate or conductor, u. At the receiving station, Fig. 11, I connect one terminal 
of the sensitive tube, j, to earth, E, also by a thlck wire, and the other to 
a plate or elevated conductor, 2, preferably slmilar to u. The plate, w, may 
be suspended on a pôle, x, and must be insulated from earth. The larger 
the plates of the receiver and transmitter, and the higher from the earth 
the plates are carried, the greater is the distance at which it is possible to 
communicate. When using the last-described apparatus, it is not necessary 
to hâve the two instruments in vlew of each other, as it is of no conséquence 
If they are separated by mouutains or other obstacles. At the receiver it is 
possible to pick up the oscillations from' the earth or water without having 
the plate, w. This may be done by Connecting the terminais of the sensitive 
tube, j, to two earths preferably at a certain distance from each other, and in 
a Une wlth the direction from which the oscillations are coming." 

He suggests the use of balloons or kites instead of pôles to carry 
the plates, or to serve as conductors instead of plates by being cov- 
ered with tin foil. The défendant does not use plates. It employs 
at both stations elevated .vertical wires as conductors, which are 
insulated from the earth at the top, but are not insulated from the 
earth at the other end. 

Prof. Dolbear in 1882 applied for a patent, which issued in 1886 
as No. 350,399, for a mode of electric communication without wires, 
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and in 1886 he published in the Scientific American a description of 
his System and of its opération. For reasons hereafter tb be stated, 
it would serve no useful purpose to enter into the détails of his 
patented apparatus. It comprised transmitting and receiving in- 
struments connected with the ground, equipped with a battery, in- 
duction coil, and téléphones. He used in his experiments a Morse 
key and vertical elevated wires, and capacity conductors or gilt 
kites, and states that communication by this method is practical 
to a distance of more than half a mile. The statement that he 
operated successfully over a distance of 13 miles appears to be mère 
hearsay. The défenses to the Dolbear patent, that it is inoperative, 
and that, even if operative, it opérâtes by virtue of radically différ- 
ent electrical laws and phenomena, are both sustained. The Hertz 
waves had not then been discovered; the principle applied was ap- 
parently that of electrostatic induction, already explained, although 
the opération was claimed by Dolbear to dépend upon impracticable 
différences and variations of potential between the stations. The 
conséquent method of transmission, so far as this record shows, 
was the old one of electrical lines of force stretching out from one 
station to the other, as contrastéd with that of the Hertz detached 
oscillations, which principle or mode of opération was necessarily 
limited to short distances. It used neither spark-gap, imperfect 
contact, nor coherer. Dolbear, however, does suggest the use of an 
induction coil with an automatic break, with which he says he pro- 
duced louder and better effects ; and it is possible that by this ap- 
paratus he may hâve produced, without Jcnowing it, oscillations 
similar to those afterwards discovered and developed by Hertz. 
The évidence introduced to prove that apparatus constructed in ac- 
cordance with Dolbear's disclosures has been successfully operated 
is utterly insufficient, because, inter alia, it rests upon the testimony 
of a single witness, Shoemaker, except in the case of the Galilée 
test; because the apparatus used difïered essentially from that de- 
scribed in the Dolbear patent; and because, on the only occasion 
when a test was made in the présence of représentatives of com- 
plainant — the last Galilée test — it was a failure. Edison patent, 
No. 465,971, for a wireless System, applied for in 1885, granted in 
1891, and purchased by complainant after this suit was brought, 
and the Kitsee patent. No. 550,510, described the desirability of 
elevated induction capacity plates or devices, carried on pôles or the 
masts of ships, or on balloons connected with the earth. The dé- 
fenses to Dolbear, considered above, apply to thèse patents. 

This discussion brings us down to the state of the art in 1894. 
It may be assumed that prior to that date no practical device had 
been produced by any System, and no means had been discovered 
for utilizing the 1887 Hertz waves in transmitting signais. In 
1893 Prof. William Crooke had published an article showing the po- 
sition of the scientific world in this matter, in which he says as 
followsc 

"Whettier vibrations of the ether, longer than those which aflfeet us as 
llght, may not be constantly at work around us, we bave untll lately never 
eeriously inquired. But the researches of Lodge in Ëngland and of Hertï 
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In Germany give us an almost Infinité range of ethereal vibrations or eleetric- 
al rays, from wave-lengths of thousands of miles down to a few feet. Hère 
is unfolded to us a new and astonishing world — one wMch it is hard to eon- 
celve should contaln no possibilities of transmitting and receiving intelli- 
gence. Rays of light will not pierce through a vvall, nor, as we knovv ouly 
toc well, through a London fog. But the electrical vibrations of a yard or 
more in wave-length of which I bave spoken will easily pierce such médiums, 
which to tbem will be transparent. Hère, tben, is revealed the bewildering 
possibility of telegraphy without wires, posts, cables, or any of our présent 
costly appliances. Granted a few reasonable postulâtes, the whole thing 
cornes well within the realms of possible fulfillment. At the présent time ex- 
perimentalists are able to generate electrical waves of any desired wave-length 
from a few feet upvi^ards, and to keep up a succession of such waves, radiat- 
ing into space in ail directions. It is possible, too, with some of thèse rays, 
if not with ail, to refract tbem through suitably-shaped bodies acting as lenses, 
and so direct a sheaf of rays in any given direction ; enormous lens-shaped 
masses of pitch and similar bodies hâve been used for this purpose. Also an 
experimentalist at a distance can receive some, if not ail, of thèse rays on a 
properly constituted instrument, and, by concerted signais, messages in the 
Morse code can thus pass from one operator to another. What, therefore, 
remains to be discovered is, flrstly, simpler and more certain means of gen- 
erating electrical rays of any desired wave-length, from the shortest, say of a 
few feet in length, which will easily pass through buildings and fogs, to those 
long waves, whose lengths are measured by tens, hundreds, and thousands of 
miles; secondly, more délicate receivers, which will respond to wave-lengths 
between certain deflned limits, and be silent to ail others ; thirdly, means of 
darting the sheaf of rays in any desired direction, whether by lenses or re- 
flectors, by the help of which the sensitiveness of the receiver (apparently 
the most diffleult of the problems to be solved) would not need to be so délicate 
as when the rays to be picked up are simply radiating into space in ail di- 
rections, and fadlng away according to the law of inverse squares. Any two 
friends llving within the radius of senslbility of their receiving instruments, 
having flrst declded on their spécial wave-length and attuned their respective 
instruments to mutual receptlvity, could thus communicate as long and as 
often as they pleased by timing the impulses to produce long and short inter- 
vais on the ordinary Morse code. * * * This is no mère dreani of a vision- 
ary philosopher. Ail the requisites needed to bring it within the grasp of 
daily life are well within the possibilities of discovery, and are so reasonable 
and so clearly in the path of researches which are now being actively prose- 
cuted in every capital of Europe that we may any day expect to hear that 
they bave emerged from the realms of spéculation into those of sober fact. 
Bven now, indeed, telegraphing without wires is possible within a restricted 
radius of a few hundred yards, and some years ago I assisted at experiments 
where messages were transmltted from one part of a house to another with- 
out an intervening wire by almost the Identical means hère descrlbed." 

In June, 1894, Prof. Lodge published a lecture entitled "The 
Work of Hertz," which has a most important bearing on the issues 
herein. In it he describes the Hertz researches and the character 
and opération of the waves, and states various problems involved 
in their radiation and absorption. He says : "The two conditions 
— conspicuous energy of radiation and persistent vibration elec- 
trically produced — are at présent incompatible." He discusses the 
différent methods employed in detecting electrical radiation ; de- 
scribes what he calls a "coherer"; says that "a tube of filings, be- 
ing a séries of bad contacts, works on the same plan"; states that, 
when an electrical surging occurs, the film breaks down, more molé- 
cules get within each other's range, and the momentary electric 
quiver acts as a flux or electric welding. He then explains the 
use of tappings to restore the contact to its original high-resistance 
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sensitive condition, and observes that this breaking down of co- 
hésion by mechanical tremor is an ancient process, giving illustra- 
tions. He says : 

"When working with the radlating sphère at a distance of (orty yards out 
•of [my] window, I could not, for this reason, shout to my assistant, to cause 
hlm' to press the key of the coil and make a spark, but I showed him a duster 
instead ; this belng a silent signal, which had no disturbing efïect on the 
coherer or tube of fllings. I mention 40 yards, because that was one of the 
first outdoor expérimenta, but I should think that something more like half 
a mile was nearer the limlt of sensitiveness. However, this is a rash state- 
ment, not at présent verlfled." 

In January, 1896, Popoff published an article at St. Petersburg, 
in which he refers to the reproduction of Lodge's experiments, and 
says: 

"The resuit was that I arrlved at the construction of an apparatus serving 
for objective observations of electrical vibrations useful both for lecturing 
purposes and for registration of the electrical perturbations which take place 
in the atmosphère." 

He discusses the coherer, previously disclosed by Branley, and 
his modifications thereof, and states that to shake the tube with 
filings he uses a telegraph relay and ordinary bell, both for dis- 
closing the action of electric vibrations upon the filings and for the 
destruction of conductivity. He then illustrâtes and describes the 
apparatus used by him, including choking-coils, a coherer filled 
with métal filings, and a tapper operating both to de-cohere the 
particles in the coherer and to sound the bell so as to produce sig- 
nais, and short vertical wires, 2 to 5 meters in length. The assertion 
that he used in this apparatus earth connections and high vertical 
aerial wires, so far as it is based on Popoff's affidavit, is not suf- 
ficiently supported by proof. Popoff, however, says: 

"The apparatus possessing such sensitiveness may serve for différent lec- 
ture experiments with electric vibrations, and, being furnished with a me- 
tallic cover, may be conveniently adapted for experiments with electric rays. 
* * * Another application of this apparatus, which may glve more inter- 
esting results, wlll be its capaeity to record electric ■ vibrations which take 
place in the conductor connected with the point A or B (see schematic draw- 
ing) in the case when the conductor is subjected to the action of electromag- 
netic perturbations arislng in the atmosphère. For this purpose it is suffl- 
cient to connect the apparatus, protected from other actions, with an aerial 
conductor placed afar from telegraphs and téléphones, or else with the core 
of the lightnlng rod. • * * Upon the building of the Instltute, among 
other adjustments appolnted for observation of the direction and force of the 
wind, there was placed a small wooden mast, which overtopped by about 4 
sajen (7 feet) the flxtures of the anemometers and weathercoeks, and which 
was furnished at the top with an ordinary ferrule of the lightnlng rod. This 
ferrule, by means of a wire carrled flrst on the wood of the mast, and further 
stretched across the yard on the insulators Into the meteorological cabinet, 
was connected with the apparatus at point A ; the point B was connected 
to the conductor common with other meteorological apparatuses, leadlng into 
the ground by means of the water work net" 

This apparatus was apparently used to register the force and di- 
rection of the wind and the vibrations of thunderstorms. 
Popoff concludes his article as follows : 

"On the ground of the results obtained at the above-described experiments, 
It is désirable that the persons interested in observations concerning thunder- 
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storms should subject the apparatus to more continuons and careful observa- 
tions. In conclusion, I can express the hope that my apparatus, with further 
improvements of same, may be adapted to the transmission of signais at a 
distance by the ald of quick electric vibrations, as soon as the source of sucb 
vibrations, possessing sufficient energy, will be found." 

Harry Shoemaker testifies that in April, 1895, when he was a boy 
of 16, he constructed and used a complète System of wireless 
telegraphy, which, as now described, is a complète anticipation of 
the patent in suit. His testimony is so utterly unsupported and in- 
sufficient and improbable that it will not be discussed. 

Marconi testifies that in 1895 he constructed apparatus by which 
intelligible messages were successfully transmitted and received up 
to a distance of two miles. In this discussion, however, in the 
absence of satisfactory corroboration of said testimony, the date of 
invention will be considered as that of the filing of the British 
patent, June 3, 1896. The application for the original of the reis- 
sued patent in suit was filed December 7, 1896. In February, 1896, 
Marconi arrived in England, and made tests in the summer and 
autumn at the invitation of the government in the présence of its 
représentatives. He testifies that in thèse tests he used elevated 
wires, with and without plates and earth connections, and that he 
was able to obtain signais on his Morse recorder up to 1% miles, 
to the satisfaction of the Government's représentatives. The suc- 
cess of the apparatus is evidenced by the statements made in a lec- 
ture delivered by Sir William Preece, the Engineer in Chief of the 
British Post Office. Marconi testifies that in March, 1897, with 
similar apparatus, he carried out further tests at Salisbury Plain 
before the représentatives of the government, extending the distance 
to 6 or 7 miles, in May to 9 miles, and in September to 10 miles. 
In 1898 a distance of 35 miles was attained, and the System was 
commercially applied by the Dublin Daily Express to report the 
Kingston yacht races. The distance of communication was con- 
tinuously increased until in 1901 a signal was sent from the Poldhu 
station in Cornwall, England, to Signal Hill, near St. Johns, New- 
foundland. Later, messages were successfully sent between this 
country and England. 

If now we examine the patent in suit in the light of this discus- 
sion, we shall find that every élément of the claims in suit is taken 
from the prior art. The signaling and receiving instruments are 
common to the varions apparatus from Dolbear, in 1882, to Popoff, 
in 1895; the Morse key is specifically referred to by Dolbear, Edi- 
son, and Kitsee, and is suggested by Lodge ; the spark-gap, invent- 
ed by Hertz for producing the Hertz oscillations, is found in Lodge 
and Popofï; the 1891 Branley coherer or "imperfect electrical con- 
tact," comprising a tube with filings, and its opération by means of 
a tapper, are elaborately explained in Lodge's lecture, and utilized 
by Popofï in his experiments; and "choking-coils" are illustrated 
and described by Popofï. The "insulated conductors," described 
and shown as comprising elevated plates suspended on wires, were 
shown in Dolbear, Edison, and Kitsee. It further appears that 
Marconi's apparatus at first worked imperfectly, and that up to 189& 
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or 1899, when he introduced various improvements, some of which 
involved radical changes, he failed to establish communication for 
greater distances at most than 30 or 40 miles. 

Counsel for défendant argues that said prior disclosures, im- 
perfect opération, and subséquent improvements and their effect, 
deprive the original patent of ail claim of novelty, except for "spé- 
cifie improvements on various parts of prior existing complète Sys- 
tems." That this contention is not well founded, but that the fore- 
going facts serve to support the claim of the exercise of a high de- 
gree of inventive ability, is apparent from a considération of the 
record. No prior existing System was complète, or had been shown 
or conceived to be commercially operative. The Dolbear tests, con- 
ducted by defendant's experts, were a failure. Lodge thought he 
might signal half a mile, but he afterwards made the following ad- 
mission : 

"Although the method of slgnallng to a moderate distance through walls 
or other nonconductlng obstructions by means of Hertz waves emitted from 
one station, and deteeted by Branley flling tubes at another station, was prac- 
tieed by tbe author and by several other persons in this country, It was not 
applled by tliem to aetual telegraphy. The idea of replaclng a galvanometer, 
which was preferably a well-damped or speaklng galvanometer, by a relay 
worklng an ordinary sounder or Morse, was an obvious one ; but, so far as 
the présent author was concerned, he dld not reallze that there would be any 
particular practlcal advantage in thus wlth difflculty telegraphing across 
space, instead of wlth ease by the highly developed and simple télégraphie and 
téléphonie methods rendered possible by the use of a Connecting wire. In this 
nonperception of the practlcal uses of wireless telegraphy he undoubtedly 
erred." 

He describes Marconi's successful development of his System, 
déplores the uncertainty of the opération of the coherer at times, and 
adds as follows: 

"Let us hope that thèse latter times will become less fréquent, and that the 
whole thing will become quite dependable before long. The pertinacious way 
in which Mr. Marconi and his able co-operators hâve, at great expense, grad- 
ually worked the method up from its early difficult and capriclous stage to its 
présent great distances and comparative dependableness, is worthy of ail 
praise." 

As complainant's expert Flemming says : 

"In this lecture Lodge describes the principal discoverîes of Hertz, and his 
epoch-making Investigations on the mode of production in the ether of what 
are now called 'Hertzian waves.' Lodge also descrlbed some of his own in- 
vestigations, and the manner in which an imperfect contact of two metals, 
which Is now called a 'coherer,' Is sensitive to thèse electrlc waves. The 
chlef object of the lecturer was to demonstrate the production of Hertzian 
waves in space, and to show that thèse waves could be reflected and refracted 
llke rays of Ilght. There is not in the lecture the smallest suggestion that 
thèse Hertzian waves could be applied for the purposes of telegraphy or tbe 
transmission of intelligible signais, nor that the Hertz osclllator or the Bran- 
ley or Lodge coherers could be used as télégraphie Instruments, or that the 
coherer could be used as an extremely sensitive relay to set in opération some 
télégraphie Instrument." 

Although Prof. Lodge is alive, he has not been called by défend- 
ant to sustain its contentions as to the scope of his disclosures. 
The Popoff publications disclosed the first expérimental antici- 
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pations of a wireless System afterwards successfully developed. 
They disclosed the construction and practical opération of a coherer 
in a receiver such as was covered by the original Marconi patent. 
That they did not disclose a practical wireless télégraphie System 
bas been proved by the limitations in Popoff's description already 
discussed, by his vague statement of the hope that his apparatus, 
"with further improvements, might be adapted to the transmission 
of signais when a sufficiently energetic source of quick electric 
vibrations should be found," and by the failure of défendant to in- 
troduce any évidence on the part of Popofï to support the extrava- 
gant claims now asserted as to the broad scope of his invention 
as an anticipation. 

It is true that Marconi, prior to 1898, was only enabled to transmit 
signais for a few miles. But in the Téléphone Cases, 126 U. S. 1, 
535, 8 Sup. Ct. 778, 783, 31 L. Ed. 863, the Suprême Court said: 

"It is quite true that when Bell applied for his patent he had never ac- 
tually transmitted telegraphically spoken words so that they could be dls- 
tinctly heard and understood at the receiving end of his Une, but In his spéci- 
fication he did describe accurately and with admirable cleamess his proeess 
— that is to say, the exact electrical condition that must be created to ac- 
compllsh his purpose — and he also described, with sufflcieiit précision to en- 
able one of ordinary skill in such matters to malte it, a form of apparatus 
which, if used in the way pointed out, would produce the required eflCect, 
receive the words, and carry them to and dellver them at the appointed place." 

It would seem, therefore, to be a sufficient answer to the attempts 
to belittle Marconi's great invention that, with the whole scientific 
world awakened by the disclosures of Hertz in 1887 to the new and 
undeveloped possibilities of electric waves, nine years elapsed with- 
out a single practical or commercially successful resuit, and that 
Marconi was the iirst to describe and the fîrst to achieve the trans- 
mission of definite intelligible signais by means of the Hertzian 
waves. 

The exact contribution of Marconi to the art of spark telegraphy 
may be stated as follows: Maxwell and Crookes promulgated the 
theory of electrical oscillations by means of a disruptive discharge. 
Hertz produced thèse oscillations, and described their characteris- 
tics. Lodge and Popoff devised apparatus limited to lecture or 
local experiments, or to such impracticable purposes as the observa- 
tion of thunderstorms. Marconi discovered the possibility of mak- 
ing thèse disclosures available by transforming thèse oscillations 
into definite signais, and, availing himself of the means then at hand, 
combined the abandoned and laboratory apparatus, and, by suc- 
cessive experiments, reorganized and adapted and developed them 
into a complète System, capable of commercially utilizing his dis- 
covery. 

This review of the prior art discloses what the public already had, 
what it still required, what the patentée sought to accomplish, what 
was the measure of his success, and what was the character of the 
means by which it was achieved. If it appears that the public has 
only received from a patentée such improvement in means or resuit 
as it might hâve procured by presenting its wants to a skillful me- 
138 F.— 43 
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chanic, pfovided with the appropriate appliances and knowledge. 
then there is no reason why such patentée should be permitted to 
demand a monopoly as the price of a construction which would 
naturally hâve been disclosed in the ordinary development of the 
art. But if the results of the skill of the mechanic or the ingenuity 
of prior inventors still leave the barrier of impracticability between 
the end sought and the resuit attained, an interval between theory 
and practice, a limitation upon further development, while a later 
inventor, by the exercise of a discriminating faculty, detects and 
distinguishes the difïîculties, and estimâtes their proportions, and 
breaks down the barrier, or bridges the interval, or stretches beyond 
the limitation, by an instrumentality which, in the very facts of its 
construction and opération, and by the adaptation of its mechanism 
to the end sought, suggests original and créative design, then, by 
his contribution of the essential idea in tangible shape, he has in- 
vented a new instrumentality, and his monopoly should be sus- 
tained. It has been well said that there is no affirmative test of in- 
vention. But if there be une test which more than others is help- 
ful in aidijusting the sensé of perspective, and in promoting a realiza- 
tion of due relation betvlreen mechanical skill and invention, it is to 
be found in th€ appréciation of unexpected possibilities of adapta- 
tions to rneet exigent demanda which resuit in successful opération 
and efïect. Other inventors, venturing forth on the sea of electrical 
movemèht, met the risirig tide of the Hertzian waves, and allowed 
them to rollby, without appreciating that this new current was 
destined té carry onward the freight and traffic of the world of 
commerce. ' They noted their manifestations, suspected their possi- 
bilitieiS, disclosed their characteristics, and hesitated, fearing the 
breakêrs ahçad ; imagining barriers of impracticable channels and 
shifting sand bars. Marconi, daring to hoist his sail and explore 
the unknown current, first disclosed the new highway. 

It is argued that Marconi's subséquent improvements, made in 
1898, whereby he achieved more substantial success, were borrowed 
from others, and are such a wide departure from the original in- 
vention as to constitute ah abandonment. Thèse changes consist 
in the élimination of the suspended plates, leaving the vertical wires 
to act as conductors, ttfe connection of said wires with the earth 
at the lower end through transformers, and the addition of a con- 
denseir. The "insulated conductors" of the patent in suit are de- 
scribed atid illustrated as metallic plates suspended by pôles on 
wires, and insulated from earth. The conductors of the 1898 System 
are aerial wires insulated at the top, but connected to earth at the 
bottom! 

Marconi, in his Society of Arts lecture, says as follows; 

"Thé neysr methods of connection which I adopted In 1898 — i. e., Connect- 
ing the r,eceivlng aerial dlrectly to earth Instead of to the eoherer, and by the 
introduction of a proper form of oscillation transformer In eonjunctlon with 
a condenser so as to form a resonator tuned to respond best to waves giren 
oiit by a given length of' aerial wlre, were important steps In the right direc- 
tion." . 
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And referring to thèse changes, hë quotes from a later patent as 
follows : 

"According to thls invention tlie conduetor (aerial) is no longer insulated, 
but is connected to earth through the primary of an induction coil, whilst 
the ends of ttie imperfect contact (or coljerer) are connected to the ends of 
the secondary one of the connections passing through a condenser." 

Great stress is laid by défendant upon thèse statements. 
In view of this change in insulation, it is forcibly argued that, 
even if it be assumed that Marconi made a great invention, which 
entitled him to a wide range of équivalents, he is coniined to what 
he discovers or invents and describes, and he cannot prevent others 
from using means substantially différent from what lie has de- 
scribed. O'Reilly v. Morse, 15 How. 62, 14 L. Ed. 601. And it is 
argued that the new construction is so revolutionary in character, 
depending for its successful commercial opération upon new in- 
ventions of others appropriated by Marconi, and upon the abandon- 
ment of old constructions originally claimed to be essential, that it can- 
not be held to be the invention of the patent in suit. It is claimed 
that the following facts are admitted or proved: That Marconi, 
by the term "insulated conductors," meant insulated at both ends 
from the earth ; that conductors, not insulated from, but connected 
to, earth, were old ; that Lodge suggested and Braun originated the 
transformer in connection with a condenser; and that the présent 
System dépends for its commercial success upon the 1898 departures. 

The proposition of défendant may be thus stated: The défend- 
ant is entitled to the use of the appliances of the prior art, includ- 
ing therein the elevated wires, for example, of Popoff, connected to 
earth. It has the right to substitute in the old apparatus the spark- 
gap for the production of Hertz waves, and thus to transmit signais 
by means of old electrical devices, including the old Morse key. It 
is argued, therefore, that the Marconi invention disclosed a spark 
telegraphy System limited, as to conductors, to means consisting 
of elevated metallic plates — the larger and higher and further re- 
moved from each other the better — necessarily disconnected from 
the earth at bottom, in order to confine the oscillations to the plates 
acting as capacities and radiators, and that as défendant discards 
thèse disclosurès, and substitutes for metallic plates suspended on 
wires and insulated at both ends naked aerial wires insulated at the 
top, but with earth connections at bottom, as their capacities and 
radiators, it does not infringe the claims covering the conductors of 
the patent. The answer of complainant to thèse arguments is as 
follows: The whole contention, confining the term "insulated" 
to absolute insulation at the bottom of the conduetor, is based on a 
careless expression used by Marconi in his lecture in 1901 replying 
to certain criticisms of his invention. That it is a mère afterthought 
of counsel is shown by the fact that it is not referred to by defend- 
ant's witnesses in their examination. That it is immaterial whether 
the conduetor is or is not insulated appears from Dr. De Forest's 
admission. That it is not well founded is proved by the patent in 
suit and by Marconi's subséquent patent. That Marconi did not 
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intend by the use of the word "insulated" to insist upon complète 
insulation at both ends of the wire, but only on such a degree of 
insulation as was necessary to efïect the best results, appears from 
the failure of defendant's witnesses to so interpret the patent, and 
from the construction shown in the patent. In the original of the 
reissue, Marconi says that one of the balls of the spark-gap is con- 
nected to earth, and the other to a plate or conductor suspended on 
a pôle, V, and insulated from earth, and that one terminal of the 
coherer is connected to earth, and the other to a plate or conductor, 
which may be suspended on a pôle, and must be insulated from 
earth. The spécification and drawings show that the insulation 
meant by the patentée is absolute insulation at the top, and such 
obstruction or insulation as is afforded by the spark-gap and filings 
tube. The elevated conductors, thus described as insulated, are 
absolutely insulated from'eàrth at the top. The transmitting con- 
ductor is separated or obstructed from earth at the bottom by the 
spark-gap, across whichj however, the current must pass to create 
the Hertz oscillations. The receiving conductor at the bottom is 
insulated when not in opération, because the local current cannot 
pass through the coherer. But the moment that the oscillations 
strike the tube and weld the powder into a conductor for the cur- 
rent, the elevated conductor is no longer insulated from earth at the 
bottorn, because the current passes through the other end of the 
tube, which is connected to earth, and establishes connection with 
the earth. In neither case is the conductor operatively insulated 
from êarth at the lower end, because the Hertzian oscillations leap 
across the spark-gap and pass through the tube whenever the circuit 
is closed and the apparatus is in opération. When, therefore, the 
patentée spoke of insulation, he meant the insulation described and 
illustrated by him — the efifective insulation at the top, the physical 
insulation at the bottom, when the apparatus was not operating; 
and he showed that, when in opération, the conductor was not prac- 
tically insulated,- but was connected to earth, because the oscilla- 
tions therein surging down passed to the earth across the spark-gap 
and through the coherer, respectively. In the improved construc- 
tion the insulation at the top is unchanged, but in place of the 
connection to the spark-gap and coherer, the physical insulators, 
the conductor is connected to a transformer, which opérâtes merely 
as an obstructor, and through which there is a continuous connection 
at bottom to earth. It is therefore argued that the patentée did not 
disclose an invention dépendent upon such an absolute insula- 
tion at both ends as would prevent him from enjoining the use of 
a conductor insulated at the end where insulation was necessary, 
and not insulated at the other end, when it will operate whether 
insulated or not. The.weight of the argument seems to favor the 
contention of complainant that the insulation intended by the pat- 
entée was the insulation at the top — the effective insulation to pre- 
vent the oscillations from passing off without operating the trans- 
mitting and receiving devices. This contention is further support- 
ed by the language of Marconi patent, No. 637,650, relied on by de- 
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fendant. There, while he says, "The conductor is no longer in- 
sulated, but is connected to a capacity, which may be the earth, 
through the primary of an induction coil," he still refers to thèse 
conductors thus connected as "insulated conductors" — that is, func- 
tionally insulated — although explaining that they are not insulated 
as in the former patent. Finally Marconi claims that in the earlier 
successful uses of his apparatus he used indififerently both con- 
ductors insulated from and connected to earth at the lower end. 

This question, however, will not be disposed of upon thèse 
grounds. Both complainant and défendant now use a construction 
where the conductors are insulated at the top, but only interrupted 
or obstructed as to the earth connection at the bottom. The com- 
plainant contends that défendant admits that it is immaterial wheth- 
er the aerial is insulated from the ground at the lower end. Dr. 
De Forest says that he prefers to employ earth connections, because 
they permit transmission to greater distances. Both sides are 
agreed that the function of the earth is not satisfactorily understood. 
Both agrée that such an earth connection is an advantage possibly 
due to a guiding and strengthening force to conduct the waves to 
the surface of the earth, so that they may glide farther through the 
ether. In this state of uncertainty as to the whole subject, it is 
thought that the patentée should not be deprived of the benefit of 
his real invention upon any narrow limitation as to the earth con- 
nection or interruption at the lower end of the conductor, when it 
does not appear that even in the case of the spark-gap or tube-filing 
obstruction the earth did not discharge the same functions as it is 
now supposed to discharge, and when presumably the question is 
merely one of degree; the strength being theoretically greater in 
degree where the earth connection is merely obstructed by a trans- 
former. As Marconi confessedly disclosed in his patent the first 
successfully operating commercial apparatus, and developed it as 
thus disclosed till he covered a distance of about 40 miles, and as de- 
fendant uses his conductors, in connection with improvements not 
invented by it, but disclosed by others in the course of the develop- 
ment of the Marconi inventions, consisting, inter alia, in a change in 
the earth connection or insulation at the lower end, but operating 
on the same principle as the insulation of the patent, it should not 
be permitted to escape infringement by claiming that Marconi, in 
describing his conductors as insulated, was necessarily confined to 
a form in which the insulation was absolute at both ends. 

"Inasmuch as the défendants hâve not Invented any new idea, but hâve 
adopted an old contrivance which performs the same resuit in substantially 
the same way by a formai and unsubstantial change in means, and by circuits 
which, while in some sensé interdependent, are operatlvely indepeudent, and 
which préserve and utilize the vital élément, independence of phase, thèse 
circuits must be held to be the équivalents of the independent circuits of the 
patent ; the word 'independent' being interpreted to mean operatively inde- 
pendent, so as to embrace the true spirit and essence of the Tesla Invention." 
Westinghouse Electric Mfg. Co. v. New England Granité Co., 110 Fed. 753, 
764, 49 C. C. A. 151, 162. 

But whatever interprétation of the term "insulated" be adopted, 
the décision of the question of infringement rests upon the fact that 
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the Marconi înveijtÂon in suit is a primary invention, and, as such, 
is entitled to a broader range of équivalents, so as to prevent the 
appropriation of the substance of the invention by a mère change in 
form, accomplishing a mère change in degree. 

In McGormicls v. Talcott, 20 How. 402, 405, 15 L. Ed. 930, the 
Suprême Court said : 

"If the patentée be the : original inventer of the device or machine called 
the 'dlvider,* he wlll bave the right to treat as infringers ail whp make di- 
viders operatlng on the same principle, and performing the same functlous 
by analogous means or équivalent combinatlons, even though the infringing 
machine may be an Improvement of the original, and patentable as such." 

To the same effect are Railway Company v. Sayles, 97 U. S. 5.54, 
556, 24 L. Ed. 1053, and Morley Machine Company v. Lancaster, 
129 U. S. 263, 273, 9 Sup. Ct. 299, 302, 32 L. Ed. 715. 

As was said by this court in Dederick v. Siegmund, 51 Fed. 233, 
235, 2C. C. A. 169, 171: 

"It Is true that when the invention is of a primary character a larger lati- 
tude is given to the équivalents which the patent includes than If the inven- 
tion was a modification of a well-explored art. In the former case, déviées 
which operate upon the same principle and perforai the same functions by 
analogous means are held to be Inf ringements (McCormick v. Talcott, 20 How. 
402, 15 h. Ed. 930); and It is also true that when mechanlcal means are for 
the first time Invented, which énable a law of science or force of nature to be 
used so as to accomplish a practical and bénéficiai resuit, such as the Bell 
téléphone, or when an Inventer invents mechanlcal means for carrying into 
effect a newly-dîscovered and useful principle of opération, like the double 
Carbon of Brush, the Inventor's properly drawn patent will include a very 
wide scope of analogous mechanlcal means which accomplish the same re- 

BUlt." 

"There are two tests of equivalency: (1) Identlty of function; (2) sub- 
stantial Identlty of way of performing that function. Primary as well as 
secondary patents are Infrlnged by no substitutions that do not fully respond 
to the flrst of thèse tests. The second of thèse tests is somewhat elastic, 
because it eontains the word 'substantial.' That word Is allowod to condone 
more and more important différences in the case of a primary patent than in 
the case of a secondary one. In the case of a patent narrowed in construction 
by an extensive state of the preceding art, the word 'substantial' will glve 
but little elastlclty to the application of the doctrine. If fewer inventions 
preceded the one at bar, the word will hâve somewhat more of carrying 
power. When the Invention at bar is strictly primary, and especially if it is 
extremely useful, then the word 'substantial' will be njade to cover différences 
alike numerous and important, and even hlghly credltable to the Infringer 
who invented them." Walker on Patents (4th Ed.) pp. 315, 316, § 3G2. 

In the case at bar the functions of the two devices are identical. 
The original way of performing the function in Marconi was sub- 
stantially that of the later way, which is that employed by défend- 
ant. The diflEerence of insulation was not a différent way of per- 
formance, but an enlargement of scope, an increase of the distance 
of transmission, by a greater use of the property of the earth as a 
capacity by means of a continuons physical connection. If this 
conclusion is correct, the equivalency of wires and plates necessarily 
follows as a corollary thereto. Both were well known and used 
in the prior art, and it was open to the patentée to adopt whichever 
was shown by experiment to be capable of producing the better 
results. That the conteption of nonequivalency is also an after- 
thought of counsel appears from the fact that, although the experts 
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for complainant, both in chief and rebuttal, testified that wires and 
plates were équivalents, Dr. De Forest, in explaining the différences 
between his construction and that of the patent, did not assert 
that there was any substantial différence between using plates and 
using wires. That the Marconi conductors should not be limited 
to the metallic plates at the top of the vertical wires, shown in Figs 
10 and 11 of the patent, but should be construed to cover the wires 
alone, also appears from the following facts : 

The claims do not refer in terms to plates, but to conductors. 
Furthermore the patentée says : "At the receiver it is possible to 
pick up the oscillations from the earth or water without having 
the plate, w." In the earlier development of the System the plate 
on the wire furnished apparently the better, and therefore the 
preferred, form shown for long-distance transmission. The aerial 
wire was a part of the prior art, as already shown. Marconi testi- 
fies that in his experiments, commencing in 1895, he repeatedly 
used simple aerial wires as conductors. It is admitted that the 
aerial wire, without the addition of the plate, is the équivalent of 
the wire with the plate, and, while such plates are still used, 
Marconi explains that the chief reason for dispensing with them 
is the practical difficulty in keeping them in place where they would 
be exposed to high winds. 

The patented coherer is an improved form of that found in the prior 
art. Most of the claims of the original of the Marconi reissued patent 
in suit covered the coherer device in a receiver. In his reissued patent 
he says as follows : 

"I am aware that the sensltlveness of various apparatus, IneludiDg tubes 
containing fllings, to more or less distant electrical disturbances, has been 
observed in a gênerai way, and that it has also been proposed to dlsturb the 
conductlvity of such filings by various instrumentalities for shaking the tubes 
containing the same. I am also aware that the use of tubes containing me- 
tallic powders of several separate kinds has been described or suggested In 
connection with certain experiments relating to so-called coherers, but I am 
not aware that the utility of a mixture of metallic powders has ever prevlous 
to my invention been ascertained and utilized for the purpose of obtainlng 
the required degree of sensitiveness in such an instrument." 

This coherer is specifîcally described as comprising a dry powder, 
which, after it has operated to carry the impulses of the Hertzian 
waves to the receiver, must be shaken by a trembler back into its 
nonconductive condition. Defendant's liquid circuit doser or de- 
tector is covered by its patents. Its construction and opération 
hâve been already explained. It could not be used in the Marconi 
System. It is a newly discovered combination, in a newly evolved 
class of detectors. Complainant's tube transmits sounds by in- 
crease of résistance ; defendant's, by decrease of résistance. But the 
effect of the oscillations upon various materials in respectively in- 
creasing and decreasing résistance had been pointed out by Bran- 
ley in 1891, where he says : 

"Substances In Which Diminution of Résistance has been Observed. 

"The substances In which the phehomenon of the sudden Increase of con- 
ductlvity Is most easily observed are fllings of iron, aluminum, copper, brasS, 
antimony, tellurium, cadmium, zinc, bismntb, etc. 
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"Increase pf Résistance. 
'"An increase of résistance was observed ta thèse Investigations less often 
than a diminution. Nevertheless a number of frequeutly repeated experiments 
enable me to say tbat Increase of résistance is not exceptional, and that the 
conditions under wbicti it takes place are well defined. Sjlort columns of 
antlmony or aluminum powder, when subjected to a pressure of about 1 
kilograjume per sq. om (142 Ib. per square inch), and ofCering but a low ré- 
sistance, exhibited an increase of résistance under ttie influence of a powerful 
electriflcatlon. Peroxide of lead, a fairly good conductor, always exhlbited 
an increase. So, also, did some kinds of platinized glass, while otliers showed 
alternate efCects." 

And as aiready shown, Marconi states that the form of tube de- 
scribed by him may be replaced by other forms of imperfect elec- 
trical contacts. 

The file wrapper of defendant's patent, No. 716,000, shows that 
the original broad claims'were rejected by the Patent Office. There 
the examiner said, in view of prior publications, as follows : "It 
is held that it would not amount to invention to place the anti- 
coherer substances above described in a similar paste as in ap- 
plicants' construction," and he rejected a large number of claims 
on said prior publication and on Marconi's and other patents. The 
applicants thereupon argued that it involved invention to provide 
a device which "is not subject to limitations in speed due to the 
mechanical lag necessarily présent in those deviceS which dépend 
upon mechanical agitation to restore them to sensitive condition 
after the passage ofeach electrical impulse or energy wave. It is 
évidence of invention of the highest order of merit to produce a 
device which is automatically restored, so to speak, to sensitive 
condition, and wherein the speed of opération is coextensive with 
the ability to read the signais. This is not the case with the coher- 
ers of the références." Thereafter the old claims were generally 
canceled, and new claims introduced, which were materially modi- 
fied, and which chiefly cover an improved form of coherer or de- 
tector device, which, by reason of its liquid or semi-liquid character- 
istics, operated automatically without the use of a trembler or tap- 
per. This improved device therefore does not iilfringe those claims 
which are limited to a dry powder, but it does infringe the claims 
covering an imperfect electrical contact, because it produces the 
same resuit — the transmission of the oscillations by a variation of 
résistance — and by means which operate in substantially the same 
way, namely, by changing the amount of résistance in the coherer 
or detector device. Defendant's detector is not the équivalent of 
the "tube containing metallic powder" of claims 8 and 10. But it 
is the équivalent of the imperfect electrical contact of claims 1, 3, 
and 5, because it utilizes means identical in function and substantial- 
ly identical in method with those first employed by Marconi in his 
primary invention to produce the same results. Claim 24 covers, 
inter alla, "a conductor tuned to respond to such oscillations," 
and "means controlled by the received oscillations for restoring 
the résistance médium to its normal conditions," etc. There is no 
évidence that défendant uses any tuned conductor, and it is not clear 
to what this clause refers, unless it be to the specifically described 
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plates tuned with each other in the air. The means for restoring 
the résistance médium refers to the automatic hammer or trembler 
described as used to shake the powder after the oscillation of the 
current has passed through it. The défendant uses neither of thèse 
devices, and therefore does not infringe the 24th claim. 

Thèse conclusions dispense with the necessity of considering the 
efïect of the changes introduced into the reissued patent in suit, 
except in so far as they relate to claim 1. 

The original patent contained 56 claims. It is not clear that any 
rights hâve intervened to prevent said reissue, or that it has been 
improperly broadened to cover inventions not embraced in the 
original patent. The claims in suit, except claim 1, are substan- 
tially the same as were found in the original patent. But claim ï 
is a new, broad claim, which, in terms, covers every form of im- 
perfect contact in every possible kind of System for producing sig- 
nais by means of Hertz oscillations. In view of the limitations 
imposed upon the Marconi coherer by the disclosures of Branley, 
Popofï, and Lodge, such a generic claim, much broader than those 
of the original patent for which it seems to hâve been substituted, 
should not be permitted when the efïect would be to enlarge the 
scope of the original invention. In the original patent, as already 
shown, Marconi limited most of his claims to a combination in a 
receiver for electrical oscillations of his coherer, consisting oî a 
tube and powder, and means for shaking the powder. But inas- 
much as this had been disclosed by prior publications, he applied 
for the reissue, andi now, by claim 1, has attempted to cover, as 
shown above, not merely the coherer of his former claims, or any 
such coherer in a receiver, or a coherer with means for shaking 
the powder tberein, but every form of imperfect contact device 
previoiïsly disclosed by others, or which might be thereafter dis- 
covered, whenever combined with any electrical signal apparatus 
using Hertz oscillations. , This claim, if allowed, would apparently 
cover the prior devices of Lodge and Popofï, the latter of which is 
clainied to hâve necessitated the disclaimer and reissue. 

A decree may be entered dismissing the bill as to claims 1, 8, 10, 
and 24, and for an injunction and an accounting as to claims 3 and 
5; complainant to recover one-half of its costs. 

NOTE. — On the settlement of the deeree it was ordered "that no costs bs 
recorered by eltber défendant or complainant" 
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CAPBWELL V. GOLDSMITH et al. 

(Circuit Court, S. T>. New York. June 9/1905.) 

PATENta—Ii^VENTioN— Stick Pin Retaineb. 

The Capewell patent, No. 630,072, for a stick pin retainer, la void for 
lack of patentable invention, the same device in principle and mode of 
opération having long been used for analogous purposes, and its adaptation 
by the patentée to a similar use requiring only mechaniçal skill. 

Suit in equity for alleged infringement of United States letters 
patent for "stick pin retainer," No. 630,972, to George J. Capewell, 
dated August 15, 1899. The défendants deny novelty, deny in- 
fringement, and allège anticipation by numerous patents ; say that 
there is no invention in view of the prior art. 

William G. McKnight (Edmund Wetmore, of counsel), for com- 
plainaiit. 

G. H. & F. L. Crawford (Robert N. Kenyon, of counsel), for de- 
fendants, 

RAY, District Judge. After a careful and patient examination of 
the patent in suit and the prior art, I am satisfàed that in view of 
such prior art the complainant's patent fails to disclose patentable 
invention. The claim of the patent is as follows: 

"A pin retainer, consistlng of a stiell with an opening for the passage of a 
pin, a rotary binder in the shell obstructing the opening and supporting means 
for said binder whereby the peripheral binding surface is automatically ro- 
tated and the size of the opening lucreased by an inwardly thrust pin, thereby 
affording free entrance to the pin, and whereby the peripheral binding surface 
is automatically rotated and the size p£ the opening decreased by an outwardly 
pulled pin, thereby clamping and preventing the withdrawal of the pin, and 
a sprlng for pressing the binder into the path of the pin and causing an 
initial clamping when the pin is thrust into the opening la the shell, substan- 
tially as specified." 

This is a broad claim, and would seem to include the following 
éléments in "a pin retainer," viz. : (1) A shell or case with an 
opening for the passage of a pin — the pin of the stick pin. (2) A 
rotary binder in the shell obstructing the said opening, but net in- 
tended to so close it as to prevent the entrance of such pin. (3) 
Supporting means for such binder, whereby the peripheral binding 
surface is automatically rotated and the size of the opening in- 
creased (that is, widened). by an: inwardly thrust pin, thereby af- 
fording free entrance to the pin, and whereby the peripheral bind- 
ing surface is automatically rotated and the size of the opening de- 
creased by an outwardly pulled pin, thereby clamping and prevent- 
ing the withdrawal of the pin. In point of fact this supporting 
means for such binder is or may be a part of the interior wall of 
the shell, or some additional thing presenting a slanting surface. 
(4) A spring for pressing the binder into the path of the pin (and 
against the pin when being pushed in, or withdrawn if not held), 
and causing an initial clamping when the pin is thrust into the 
opening in the shell. The claim ends with the words "substantially 
as specified." Thèse words refer, as matter of course, to the speci- 
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fications and drawîngs. In figures 2 and 4 of the drawmgs of the 
patent are shown the interior walls of the shell with the attachment 
to form the sloping or slanting surface which widens the opening 
as we go further in and against which the rotary binder moves. As 
the rotary binder, in Fig. 2 a revolving cylinder (in the spécifica- 
tions called the "roU"), and in Fig. 4 two revolving cylinders, is 
pushed inwardly by inserting the pin, it foUows the slant, and the 
resuit is the pin has a wider space for entrance, and is thrust, in 
Fig. 2, between the rotary binder and the side of the shell, and in 
Fig. 4 between the two cylinders or roUs which form the binder, 
and is held in place by the pressure of the binder thereon, which 
binder is kept in its place by the pressure of the spring below or 
behind it. The whole idea is simple and old. 

In the Sackett patent, hereafter mentioned, claim 3 reads: 

"The combination of a shell, A, having a bearing-surface against which the 
article to be gripped may be pressed, a gripping-roUer, B', an inelined plane 
for causlng sald roller to grip the article when the same is moved in one di- 
rection and to relçase the article when the same is nioved in the opposite 
direction, and means for retaining the roller out of grip upou the article dur- 
ing the adjustment of the latter; ail substantially as and for the purpose 
hereln set forth." 

In the spécifications we find: 

"A spherical roller, B', is dropped into the shell, A, between sald inclined 
plane and the rope or Une, so that when the rope or Une is drawn toward the 
smaller end of the shell. A, said roller will grip upon rope or line and prevent 
the movement in said direction of said rope or line, whereas when the rope 
or line is drawn In the opposite direction the roller will readlly yield to per- 
mit the movement of the rope or line in sald opposite direction, from whieh 
it follows that the rope or line may be adjusted longitudinally to be gripped 
at any portion of its length to resist movement in the direction of the smaller 
end of the shell. • * * It is of course to be understood that as an équiva- 
lent of the shell, A, a post or other support may bave formed therein a conical 
socket corresponding in form to the interior of sald shell, A, which said socket 
will serve the same purpose as said shell." 

In the AUan and Holmes patent, hereinafter mentioned, we read : 

"The object of our invention is to facilltate the adjustment of sockets upon 
rods of any shape for wlndow flttings or any other sultable purposes. Upon 
the rods are sockets made large enough to slide easily upon their rods. At 
one or both sldes of the rod is a runner or roller within a taper slot. The 
sides of the runner are shaped according to the shape of the rod upon which 
the socket slides. One edge of the runner bears against the outer edge of 
the Slot and the other against the rod. When the runner is at the broad end 
of the slot, the socket can be slid along the rod, but on the runner moving 
or being moved towards the taper end of the slot it binds against It and the 
rod, wedging and seeuring the socket and rod together. To release them the 
socket is moved in the opposite direction, and the runner moves Into the broad 
part of the slot, releasing the socket This can be applied to any suitable 
purposes." 

The moment an attempt is made to withdraw the pin, the friction 
of the pin on the binder draws it back towards the point where the 
pin entered the shell and into the narrower space, and the efïort to 
withdraw therefore binds the pin more and more, and withdrawal 
is prev£nted, unless by manipulation the binder is held in position 
when the pin is pulled, so that the friction will nbt draw the binder 
into the narrower space or portion of the opening. In figures 5 and 
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6 of the drawings of the patent we find another construction work- 
ing on precisely the same principle. However, in place of a cylin- 
der (roll) revolving on its center (a rotary binder revolving on its 
center), we hâve a cam disk hung on studs arranged eccentrically 
and held by a spring. When the pin is pushed in this cam disk 
revolves freely, as the pushing of the pin overcomes the résistance 
of the spring and the pin is inserted between this cam disk or roll 
and the side of the shell and held in place by the action of the spring 
on such disk. The moment an effort is made to withdraw the pin 
(unless the cam disk is prevented from revolving, as is done with 
the cylinders or rolls in figures 2 and 4), the friction revolves the 
disk towards the mouth of the opening, and opérâtes to narrow or 
close the space and bind the pin against the side of the shell, and 
so prevent its being withdrawn. The substitution of the cam disk 
hung on studs arranged eccentrically does away with the pièce in- 
side the shell so attached as to form the slant found in figures 2 
and 4. 

The claîm covers ail of thèse constructions, and ît is évident that 
the patentée regarded them ail as, in substance and efïect, the same, 
and covered by and included within the same principle oî action. 
This suit was commenced in May, .1903. In December, 1904, the 
complainant filed a disclaimer, viz.: 

"To the Commissioner of Patents — Sir: Tour petltloner, George J. Cape- 
well, Jr., a citizen of the United States, residlng at Hartford, in the State of 
Connectlcut, represents that in the matter of certain new and useful improve- 
ments in Stick Pin Retainers, which Letters Patent of the United States, No. 
330,972, were, on August 15, 1899, grantedto said George J. Capewell, Jr., as 
inventor, he is the sole owner thereof ; and that he has reason to belleve that 
through inadvertence, accident or mistake, the said patentée has claimed more 
than that of which he was the flrst Inventor or discoverer by or in conséquence 
of Pig. 5 and Fig. 6 of the drawings attached to and forming part of said 
Letters Patent and by the use of the following language in the description of 
«aid drawings in the body of the spécification attached to and forming part of 
the said Letters Patent, to wit: 

" 'Fig. 5 is a similar vlew of another form, and Fig. 6 Is a view of stlll an- 
other form." (Lines 41 and 42, page 1.) 

"'In Fig. 5 the disk 8 is held by an arbor or outwardly-projecting studs 
S, arranged eccentrically, so that the roll will move freely to permit the inser- 
tion of a pin, but will tend to bind and clamp the pin against the edge wall 
w;hen an attenlpt is made to draw it outwardly. One edge of this cam disk 8 
inay be extended through one of the edge walls of the shell and may be pro- 
vided with, sèrràtions in order that the disk may be moved and held from 
binding whéh It Is desired to remove the pin. In this form an opening 10 is 
made through the inner end of the shell opposite the opening through the 
outer end of the shell. When the shell is formed in this manner, the retalner 
may be thrust upon a pin and located at any position along its length. 

" 'Fig. 6 illustrâtes a form In which the binding-cam is arranged on the end 
of a lever 11, tiiàt has one end projectlng through the edge wall of the shell. 
This lever oscillâtes freely to permit the Insertion of a pin, but will prevent 
the removal of the pin unless its outer end is moved and held so that its 
inner end wHl not bind.' (Lines 14 to 38, pages 1, 2.) 

"And also by or in conséquence of the use of the following language in the 
body of the speeiflcation, to wit: — 

: "'In place of the roll shown in the flrst form lllustrated and descrlbed a 
sUding block ;may bè used; but such Is not as désirable in actiou. as the 
rolling hlpck shown on account of the additional amount of friction against 
the edge wall of the shell.' (Lines 39 to 44, page 2.) 
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"Yonr petltloner, therefore, hereby enters this disclalmer to the alleged form 
or modification of his invention shown by Fig. 5 and Fig. 6 of the drawings 
and to that part of the subject matter of the spécification above quoted and to 
that part of the claim of said patent as mlght by its language be interpreted 
to extend to and include the tortas or modifications shown in Fig. 5 and Fig. 6 
of the drawings of said patent, and described in the above quoted language. 

"Signed at Hartford, in the County of Hartford, State of Connecticut, this» 
20th day of December, 1904. George J. Oapewell, Jr. 

"Witnesses : 
"Harry R. Williams. 
"E. M. Lowe." 

This would seem to be a confession that the structures shown in 
figures 5 and 6 are old, anticipated. If so, I cannot find patentable 
invention in the structures shown in figures 2 and 4. And in fact 
in view of letters patent to Hill and Webb, April 1, 1884, No. 296,- 
169, for mail bag fastener; to John M. Sailer, November 11, 1884, 
No. 307,806, for cord or strap fastener; to George H. Sackett, No- 
vember S4, 1885, No. 331,088, for gripping clamp for lines or reins ; 
to G. W. Washburn, January 29, 1889, No. 396,788, for ear jewel; 
to Curtis N. Wilcox, August 19, 1890, No. 434,691, for line puller; 
to M. V. Bulla, August 21, 1891, No. 458,332, for broom holder; to 
Burbank, March 6, 1894, No. 515,817, for tool or implement holder ; 
to Rankin and Spicer, June 8, 1897, No. 584,147, for guide and fast- 
ener for hat pins ; and British patent to Allan and Holmes, Decem- 
ber 30, 1887, No. 18,007, for sockets on rods, etc. — I am compelled 
to find want of patentability. The combination of the patent in 
suit is not new. The éléments are ail old, and the combination pro- 
duces no new resuit. The combination was never made or used, 
so far as appears, to hold a stick pin ; but patentable invention is 
not disclosed in applying to the holding or fastening of a stick pin 
a mechanism or apparatus which had been used to hold or fasten 
a hat pin, window fittings, sockets, straps, lines, brooms, tools, and 
implements in substantially the same manner stick pins are held. 

On cross-examination, Rlr. Williams, complainant's expert, said, 
after giving the éléments of the patent in suit: 

"X-Q. 17. Is any one of thèse four éléments, considered by itself, a novelty, 
or a new and original device? A. A shell with an opening is old ; a rotary 
binder in a shell is old ; a supporting means for a binder, whereby the peri- 
pheral bindîng surface is automatically rotated, is old ; and a spring for 
pressing the binder into the narrower part of a shell is old. In other words, 
the mechanieal éléments recited in this claim are old, but in no prior structure 
hâve such old éléments been combined in substantially the same way as set 
forth for the purpose set forth." 

The complainant showed considérable mechanieal taste and skill 
in reducing in size thèse éléments and changing the form of con- 
struction and the shape so, as to produce a small, neat, and, in a 
sensé, useful device to serve a useful purpose in connection with a 
stick pin ; but he did not invent anything. 

In Smith v. Nichols, 21 Wall. 112, 22 L. Ed. 566, aoproved Steph- 
enson v. Brooklyn R. R. Co., 114 U. S- 149, 5 Sup. Ct. 777, 29 L,. Ed. 
58, it was said : 

"A mère carrying forward a new or more extended application of the orig- 
inal thought, a change only in form, proportions, or degree, the substitution oî 
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équivalents dolng substantlally the same thlng In the saine' way by substan- 
tlally the same means, wlth better results, Is not sueh Invention as wlU sus- 
tain a patent." 

See, also, Brown v. Piper, 91 U. S. 37, 23 L. Ed. 300, Consolidated 
Roller Mill Co. v. Walker, 138 U. S. 124, 11 Sup. Ct: 292, 34 L. Ed. 
920. 

The anticipatory devices must be found in an analogous art. 
Potts V. Creager, 155 U. S. 597, 608, 15 Sup. Ct. 194, 39 L. Ed. 275 ; 
Ivoom Co. V. Higgins, 105 U. S. 580, 591, 26 E. Ed. 1177. In Potts 
V. Creager, 155 U. S., at page 608, 15 Sup. Ct., at page 199, 39 L. Ed. 
275, the court said: 

"It may be laid down as a gênerai rule, though perhaps not an Invariable 
one, that If a new combinatlon and arrangement pf known éléments produce a 
nevc and bénéficiai resuit never attalned before, it is évidence of invention. 
As a resuit of the authoritles upon this subject, it may be said that, If the 
new use be so nearly analogous to the former one that the applicablllty of the 
device to the new use would occur to a person of ordinary mecbanical skill, 
It is only a case of double use; but if the relations, between them be remote, 
and especlally if the use of the old device produce a new resuit, it may at 
leàst involve an exercise of the Inventive faculty. Much, however, must still 
dépend upon the nature of the changes requlred to adapt the device to its new 
use." 

The relations bétween the complainant's device and most of those 
cited from the prior art are not remOte, and the uses are analogous. 

In Pennsylvania R. Co. v. L. E. S. T. Co., 110 U. S. 490, 4 Sup. 
Ct. 220, 28 L. Ed. 222, Mr. Justice Gray said: 

"It is settled by many décisions of this court, whlch it is unneeessary to 
quote from or ref er to in détail, that the application of an old process or 
machine to a similar or analogous subject, with no change in the manner of 
application, and no resuit substantially distinct In its nature, wlll not sus- 
tàin a patent, even if the new form of resuit bas not before been contemplated." 

I do not think it necessary to cite further authorities. The dis- 
claimer came too late to be of avail. But it takes nothing from the 
broad language of the claim. It is impossible to give it any effect. 

The bill of complaint must be dismissed, with costs. 



In re PBONAGB CHARGE. 
(Circuit Court, N. D. Florida. May 23, 1905.) 

1. Peonage— Définition. 

Peonsge is a condition of compulsory service, based on the Indebtedness 
of the peon to the master, whicb indebtedness Is the erlminal cord by 
which the peon is held to the master's sertice. 

2. SAMB— FEDERAL CONSTITUTION. , 

.^ Const. U. S. Amend. 13, provldlng that nelther slavery nor Involuntary 
servitude, except as a punlshment for ~ crime, shall exist In the United 
States, or any place subject to its jûrlsdlction, forbids involuntary serv- 
itude for the p^yment of debt withiû the jûrlsdlction of the national 
government, whether createfi by contract, by criminal Individual force, 
by municipal ordiiïànce, state law, or otherwise. 

3. Saue. 

If a person deslrlng to hâve a servant returned to him to work ont a 
debt causes snch servant to be arrested on a warrant procured by the 
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master, and after incarcération the master procures the servant's release 
on his promise to return to Ms master's employment to continue to work 
eut a debt, the master is gùilty of peonage, proliibited by Rev. St U. S. 
§ 5526 [U. S. Comp. St. 1901, p. 3715], provided the servant had been 
charged with the crime for the purpose of procuring his arrest and in- 
carcération, and to enable the master to extort from the servant a prom- 
ise to return and vrovk out the debt. 

SWAYNE, District Judge (cliarging grand jury). On March 
2, 1867, the United States Congress passed the following statnte, 
which is known as section 1990 of the Revised Statutes [U. S. 
Comp. St. 1901, p. 1666] : 

"The holding o£ any person to service or labor under the System knovra 
as peonage is abolished and forever prohibited in the territory of New Mex- 
ico, or in any other territory or state of the United States, and ail acts, 
laws, resolutions, orders, régulations or usages of the territory of New Mexico, 
or of any other territory or state which bave heretofore established, main- 
tained or enforced, or by virtue of which any attempt shall hereafter be 
ruade to establlsh, malntain, or enforce, directly or indirectly, the voluntary 
or involuntary service or labor of any person as peon, In liquidation of debt 
or obligation, or otherwise, are declared null and void." 

And section 5526, Rev. St. [U. S. Comp. St. 1901, p. 3715], passed 
at the same time, is as foUows : 

"Every person who holds, arrests, returns, or causes to be held, arrested 
or returned, or in any manner aids in the arrest or return of any person to 
a condition of peonage, shall be punished by a fine of not less than one thou- 
sand, nor more than five thousand dollars, or by imprisonment not less than 
one year, nor more than five years, or by both." 

The term "peonage," therefore, is not a new one, though some 
of you may not hâve been familiar with the statute, but the offense 
was more or less common in certain sections of the country, and, 
I believe, was first called to the attention of this court by Commis- 
sioner Cubberly about April, 1901. So far as I am informed, that 
case — United States v. Clyatt — was the first one presented in this 
part of the co-untry. At that trial certain questions of law were raised 
for the first time, and thèse hâve been finally passed upon by the 
Suprême Court of the United States. 197 U. S. 207, 25 Sup. Ct. 
429, 49 L. Ed. 726. During the period in which the appeal in the 
Clyatt Case was pending, the government hesitated to prosecute any 
others on similar charges, and thus a number of such causes hâve 
accumulated for your considération, and it is incumbent upon the gov- 
ernment's officers to présent thèse matters to your attention ; hence 
I will give you a few words of explanation of the law governing your 
action thereon. 

Peonage is a form of slavery, and was abolished and prohibited 
by the acts above named. It may be defined as a condition of com- 
pulsory service based upon the indebtedness of the peon to the 
master. The principal fact is the indebtedness. This indebted- 
ness of the peon to the master is the criminal cord by which 
they are held bound to the master's service. Upon this is based 
a condition of compulsory service. Peonage is sometimes classi- 
fied as voluntary or involuntary, but this implies simply a dif- 
férence in the origin, but none in the character, of the servitude. 
The one exists where the debtor voluntarily contracts to enter the 
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service of his creditor to work out a debt. The other is forced upon 
the debtor by s^ome apparent, but void, provision of law, or by the 
exercise of criminal force, that is sometimes the perfection of cruel- 
' ty. But peonage» however created, is compulsory involuntary 
servitude. The peon can release himself therefrom, it is true, by 
the payment of the debt, but otherwise the servitude is enforced. 
A clear distinction exists between peonage and the voluntary, per- 
formance of labor in payment of debt. In the latter case the debtor, 
though contraçting to pay his debt in labor, can elect at any time 
to break it, and no law compels a continuance of the service. That 
which is contemplated tp be prohibited by the statute is compulsory 
service to secure the payment of a, debt. 

The thirteenth amendment to the fédéral Constitution is as fol- 
lows : 

"Nelther slavery nor involuntary servitude, except as a punishment for 
crime, wtiereof the party shall bave been duly convicted, shall exist in the 
United States, or any place subject to tlieir jurisdiction." 

This amendment denounces a status or condition irrespective of 
the manner or authority by which it is created. It farbids slavery 
and involuntary servitude wherever or however attempted within 
the jurisdiction of the national government, whether created by 
contract, by criminal individual force, by municipal ordinance or 
State law, and in whatever form, or however named. It opérâtes 
directly on every citizen of the republic, regardless of his position, 
occupation, or influence, or the location of his résidence. 

Section 5536 of the Revised Statutes déclares a punishment for 
every person who holds, arrests, returns, or causes to be held, ar- 
rested, returned, or in any manner aids in the arrest or return of, 
any person to a condition of peonage. Three distinct acts are 
hère mentioned: First, holding; second, arresting; third, return- 
ing. Either may be the subject of indictment and punishment. A 
party may hold another in a state of peonage without ever having 
arrested him for that purpose. He may arrest an individual for 
the purpose of placing him in a condition of peonage, or he may, 
after one has fled from a condition of peonage, return him to it; 
and this whether he himself claims the service or is acting as an 
agent for another to enforce the return. And the fact that the war- 
rant produced or used by such agent, who may claim to be an officer 
of the law, is invalid or bogus, is an ail-important question for the 
grand jury to détermine. If the jury should find that certain form- 
ai and customary proceedings hadbeen gone through, though 
merely as a cover for the crime, they would hâve little difficulty 
in finding an indictment under one of the three phases of the crime 
denounced by the statute. If a person desiring to hâve a servant 
returned to him to work out a debt should cause that servant to be 
arrested on a warrant procured directly or indirectly by him, and 
after incarcération of the servant should go to the jail and procure 
his release after he had promised to return to the employment of 
the master to continue to work out a debt. the master would be 
guilty of the crime denounced by the statute, provided the jury 
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believed that the servant had been charged with the crime for the 
purpose of procuring his arrest and incarcération, and to enable 
the master to bring to bear ail his influence in procuring the re- 
lease from jail of the servant on a promise by the servant to return 
to work out the debt. In other words, if the circumstances attend- 
ing the case leads the jury to believe that the master procured the 
arrest because of the abandonment by the servant of his employ- 
ment, and for the purpose of placing the servant in such a situation 
that he was not free to refuse to return to the master's employment, 
but-was simply given the option of remaining in jail and meeting 
the charges brought against him by the master, of whatever char- 
acter thèse charges may be, or of returning to the employment, 
tbe master would not only be liable, but any officer of the law who 
was the instrument of the master in the proceeding, and who knew 
of the purpose of the prosecution, would be equally liable. It can- 
not be contended that this statute is a trap in which to catch the 
innocent. A guilty knowledge of the unlawful purpose of the ar- 
rest would be essential to the making out of the crime against the 
ofEcen The arrest must be knowingly, for the purpose of return- 
ing the person to a prior condition of peonage or servitude, or placing 
him therein to work out a debt. 

Many artful methods for evading the efïect of this statute hâve 
been devised, but none of them will avail if the juries of this coun- 
try will discharge their duties fearlessly and impartially. Where 
it is found that a few hours after the servant is safely lodged in jail 
the master appears and proceeds to détail to him the severe results 
of the prosecution pending against him, and his willingness to help 
him out of his difficulty if he will return to work, producing on the 
mind of the servant a condition which leaves him no choice but 
to return to his employment, the master is guilty of the crime; or 
at least thèse circumstances, coupled with others, should warrant 
you in returning a true bill. You must regard ail the conditions 
and circumstances surrounding the cases, and détermine what the 
motive of the prosecution was, whether or not the master directly 
or indirectly causes or procured the arrest, and whether the légal 
proceedings were taken for the purpose of creating a condition of 
mind in thé servant whereby little or no choice was left to him in 
returning to the employment. The return implies the prior exist- 
ence of some State or condition of peonage; that is to say, the 
servant must hâve been working wholly or in part to pay an ex- 
isting debt. 

The resuit of the proceedings to arrest may be of two kinds : 
First, after the arrest, and before the trial, the servant, at the so- 
licitation of the master, may return to the service, the officer per- 
mitting the dismissal of the charges ; or, second, there may be some 
form of trial, a nominal or substantial fine imposed, which the 
master pays, and adds to the indebtedness of the servant, and re- 
turns the servant to the employment. But it makes little différence 
what outward form the proceedings may take, if the intention of the 
master is illégal, as already described. 
138 F.— 44 
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I have described to you the mdst insidious form of peonage; 
the form hardest tô deal with, because the act of the mâster is so 
^overed up with légal foi^ms as to give it the semblance of a just 
criminal proceeding against the servant; but in the exercise of your 
good sensé you will be able to see through any subterfuge that may 
be adopted, and to get at the real intention of the parties. 

Under thèse instructions you will have little trouble with the 
■other forms of peonage — in the use or in the employmént of "woods 
riders" and the forcible and illégal arrest without any color of law, 
or ôf the holding under threat or otherwise, of persons to work- out 
a debt. Thèse practices are not only illégal, but have been con- 
demned by ail our good people. They are extremely reprehensible 
lîecause of the lawless condition to which they ultimately lead. In 
communities where such conditions exist, murders are fréquent ; in 
many instances traceable directly to thèse practices. It has corne 
to the knowledge of this court that in two instances men have 
been so emboldened by thèse practices that they have extended their 
■criminal force to respectable white persons. Parties are now stand- 
ing indicted before this court, and have pleaded guilty to holding 
in bondage a respectable white man and his wife in one instance, 
and in another a white boy of good parentage, whom the party 
so charged on several occasions has returned to work by force and 
arrest to work out a debt, and to that end has scoured the woods for 
miles with "woods riders" to hunt up the fleeing servant. 



VILLAMIL V. HIRSCH et al. 

(Circuit Courti S. D. New York. April 5, 1905.) 

■CoEPOEATiONS— Election oï OrriCEKS— Contbovbesy Oveb Eight to Vote 
Stock. 

Wàere, on the death of the owner of the majorlty of the stock of a 
corporation, the rlght to vote his stock was vested by his will jointly in 
his widow and counsel as executors and trustées, and by reason of a 
controversy between them in a stàte court the counsel has been enjoined 
from votlng the stock, a mlnorlty stockholder is entitled to an injunction 
to restrâin the widow from voting such stock alone, or the holding of 
an élection of offlcers until the rlght to vote the majority stock has been 
determined. 

In Equity. On motion for preliminary injunction. 

Edmund L. Mooney and David McClure, for the motion. 
Blumenstiel & Blumenstiel, opposed. 

LACOMBE, Circuit Judge. The replying afRdavit of the plain- 
tiff, taken in Cuba, was filed only yesterday, but the court was fur- 
tiished with a draft of it some time ago, and so has had full oppor- 
tunity of considering it in connection with the other papers submit- 
ted by both sides at the close of the argument. As was promised, 
its statements are strictly confined to déniais only, and it présents 
no new matter calling for any reply. 
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As a minority stockholder owning one-fifth of the entire capital 
stock, complainant is interested in L„ving the votes on the majority 
stock cast by those only who hâve the légal right to cast them, 
especially since the resuit of the voting may be the continuance of 
complainant in his salaried office of vice président or his failure 
of re-election thereto. Under the will the right to vote on the stock 
of the deceased passed to his widow and his counsel jointly, as 
executors and trustées. Différences hâve arisen between them. 
Charges hâve been made by the widow against the counsel, which 
he dénies, and an application has been made to the Surrogate's 
Court to remove him. That court has full jurisdiction of such con- 
troversy, which is not before this court for détermination. Upon 
the resuit of that proceeding dépends the right to vote the stock, 
because, if the surrogate should décide that there was no sufficient 
cause to remove the counsel from executorship and trusteeship, 
he would hâve the légal right to participate with the widow in 
casting the vote; while, if he should be removed, she alone would 
hâve the right to vote. And until that question is determined it 
would seem improper that one only of the two persons to whom the 
testator confided the right to vote should exercise it to the exclusion 
of the other. The surrogate has enjoined the counsel from voting 
on the stock pending the trial in that court, and complainant now 
asks that the widow, whose attitude towards complainant is mani- 
festly hostile, should also be enjoined from herself alone casting 
the vote. It would seem that, until the controversy in the surro- 
gate's Court is decided, he should hâve such protection. But care 
should be taken that the resuit may not be that, the vote on the 
majority stock being neutralized by the two injunctions, the mi- 
nority stockholders be allowed to record a majority of the votes 
cast, and thus themselves control the élection of officers and direct- 
ors for the coming year. The élection should not be held until, 
by détermination of the proper tribunal as to executorship and 
trusteeship, the question whether the stock formerly owned by de- 
ceased shall be voted by the persons he selected or by one only 
of them is decided. 

Ordered accordingly. 



DONALDSON et al. v. SEVERN EIVER GLASS SAND CO. 

(District Court, E. D. Pennsylvania. June 12, 1905.) 

No. 3. 

1. Shippinq — LiABiLiTT OF Chaeteeek foe Demitreage. 

The cliarterer of a barge cannot be held liable for demurrage because 
of delay in unloadlng a quantity of coal from the barge's hold, af ter she 
arrlved at the place of loading, owing to the Inadequacy of the charterer's 
facilities, where the coal was taken on by the master under a contract 
made with a third party after the charter, and without Consulting the 
charterer. 

2. SaMB— :ÇEEIGHT— CONSTBUCTION OF Chabtek Partt. 

Under a charter of the whole of a barge, requirlng the charterer to 
provide her with a cargo of "not less than seven hundred tons of sand," 
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to be pald for at the rate of 90 cents per ton when dellvered, she is en- 
tltled to reeover the amount so stipulated for on delivery of the cargo as 
shipped hy the charterer, although, without her fanlt, less than 700 tons 
was loaded. 

3. Same— Intebest and Costs— Tendeb. 

A charterer Is not relieved from the payment of Interest or costs in a 
suit against hlm to reeover charter hire by an offer to pay less than the 
sum due, renewed after suit brought, but without paying the money into 
court, or Including in the offer Interest or costs up to the tlme it was 
made. 

[Ed. Note.— For cases in point, see vol. 13, Cent. Dlg. Costs, §| 137-1C4; 
vol. 29, Cent Dlg. Interest, § 114.] 

In Admiralty. Suit to reeover freight and demurrage under a 
charter. 

Howard M. Long, for libelants. 

Daniel V. Summerill, Jr., for respondent. 

HOLIvAND, District Judge. The libelants in this case claim 
the sum of $630, being 90 cents per ton on 700 tons of sand, and 
demurrage for 4)^ days at $S0 per day, on the charter party exe- 
cuted by the parties to this suit on September 8, 1903. 

The charter party provides that the barge B. T. Donaldson, of 
Philadelphia, then lying at the harbor of Baltimore, "agrées in the 
freighting and chartering of the whole of the said barge * * * 
unto the Severn River Glass Sand Company for a voyage from the 
Severn river sand bânks to Philadelphia," and the said company 
agrées to furnish "a cargo of not less than 700 tons of sand loose," 
for which it agrées to pay the sum of "90c. per ton of 2,000 pounds 
payable on delivery of cargo," and when the barge is ready she is to 
receive "dispatch for loading and unloading," and for every day's 
détention by default of the sand company or its agent she is to 
receive the customary amount per day as demurrage. After the 
barge was chartered, the firm of Hite & Rafetto, nôt a party to this 
cause, agreed with the master of the barge to ship 90 tons of coal 
from Baltimore to the sand company's banks, and the coal was 
loaded in the hold of the barge, which was 12 feet deep. The 
barge arrived at the Severn River Glass Sand Company's banks, 
on the Chesapeake Bay, on September 10, 1908. The company, 
not being provided with machinery for unloading the coal from 
the hold of the barge, did not succeed in discharging the coal until 
September 17, 1903, after which it was necessary to thoroughly 
clean the hold of the barge, in order that the sand, which was used 
for making glass, should not be damaged or stained with particles 
of coal. The évidence shows that there was no'^necessity for put- 
ting this coal in the hold, and, if it had been loaded on deck, it 
could hâve been discharged more expeditiously, avoiding consid- 
érable delay. The libelants contend that the company was not 
ready to provide a cargo of sand, and that they were delayed from 
September 17th to September 22d in the loading; while the re- 
spondent avers that this time was the ordinary dispatch in loading 
sand at the banks. 
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The évidence is conflicting, but I am of the opinion that there was 
no unusual delay entitling the libelants to démarrage; and, as to 
the time devoted to unloading the coal, the libelants are not in a 
position to claim demurrage, as the delay, if unusual, was the resuit 
of their own act in taking on board this cargo of coal after the barge 
had been chartered to the respondent, and without consulting the 
management at the banks as to its facilities for unloading the coal 
from the hold of the barge. They took the risk as to the delay 
that might be caused by reason of shipping the coal, and I cannot 
see how it can be charged to the respondent in this case. 

When the captain was informed that the loading of the sand was 
complète, he protested that there were not 700 tons on board, and 
he came to this conclusion from the fact that he had marks on the 
bow of the barge by which he judged the weight of a cargo. The 
respondent's superintendent, however, insisted that the amount 
called for by the charter party had been placed aboard the barge, 
and demanded that Capt. Schlear sign the bill of lading for that 
amount, which the captain did, under protest. Upon the arrivai 
of the barge at Dickinson Street Wharf, Philadelphia, it was found 
that she had only carried 595.70 net tons, and the respondent 
refused to pay for more than that amount. The barge on its voy- 
age up the Chesapeake, and through the Delaware and Chesapeake 
Canals, encountered no stormy weather, nor any accident which 
would cause her to lose any of the sand placed aboard; but the re- 
spondent endeavored to account for the loss of weight by reason of 
the fact that the barge was out of repair and had been leaking dur- 
ing the voyage, and that 104.31 tons were pumped out with the 
water. This is denied by the libelants, and I am convinced that 
the whole cargo shipped was delivered at Philadelphia. The meth- 
od adopted at the banks for weighing the sand was not such as to 
enable the respondent to say with any degree of certaint}^ how much 
sand was placed aboard, as they simply weighed a few wheelbarrow 
loads and then estimated the remainder, and in this way calculated 
the amount of the cargo shipped; and in unloading at Philadelphia 
the sand was hauled some distance in carts, and some of it lost 
before it was weighed, so that whatever différence there was in 
the weight does not appear to be attributable to any fault of libel- 
ants. Having delivered the cargo at Philadelphia, libelants insist 
they are entitled to freight on 700 tons of sand at 90 cents per ton, 
notwithstanding the fact that, under the circumstances, less tons 
were delivered hère. The charter party provides for the chartering 
of the "whole of the barge," and that "a cargo of not less than seven 
hundred tons of sand loose" shall be provided by the respondent, 
which cargo shall be paid for at the rate of 90 cents per ton when 
delivered at Philadelphia. The barge delivered the cargo at Phila- 
delphia, and under the contract we think that the libelants are en- 
titled to recover the fuU amount of 90 cents per ton on not less 
than 700 tons of sand. It is true that the law présumes that freight 
is only paid upon the cargo which is delivered, but this is only the 
case where there is no express provision to the contrary. Where, 
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however, a written contract provides otherwise, and requires, as 
in this case, that a cargo of riot less than a certain number of 
tons, at so much per ton, shall be shipped, and that amount paid 
upon delivery of the cargo, the libelants are entitled to recovér the 
minimum amount stipulated for in the charter lipôn delivery of the 
cargo as shipped by the eharterers. Planters, etc., Co. v. Elder et 
al., 101 Fed. 1001, 42 C. C. A. 130 ; Christie et al. v. Davis Coal & 
Coke Coi (D. C.) 95 Fed. 837; Gibson v. Brown (D. C.) 44 Fed. 98. 

The respondent, prior to bringing suit, offeréd to pay to the libel- 
ants 90 cents per ton on 695.70 tons of sand, and payment of this 
amount was renewed after suit was brought, but it was not paid 
into court, nor was thêfe any ofïer of payment of interest and costs 
up to the time the tender was made. As the respondent, neither 
before nor after suit was brought, tendered such an amount as the 
libelants are justly entitled to recover, we do not think that it 
should be relieved ôf interest and costs. Any real offer to pa)-- by 
one then ready to pay the amount due before bringing suit, or, in 
case suit is brought, if the ofïer is renewed in such a way as to indi- 
cate readiness and willingness to pay the amount due, together with 
interest and costs to the timë of tender made, will be treated as a 
lawful tender, regardless of the fact as to whether the money was 
produced or not, otherwise the party in default will be required to 
pay interest. on the whole amount found tO be due and the costs 
of suit. Benedict's Adm. (3d Ed.) § o53d; Boulton and Others v. 
Moore (C. C) 14 Fed. 933; Lichtenfels et al. v. Phillips (D. C.) 
53 Fed. 153. 

Let a decree be entered in favor of the libelants for the sum of 
$630, with interest from January 14, 1904, and costs. 



SEVERN RIVER GLAgS SAND CO. V. DONALDSON et al. 
(District Court, E. D. Pennsylvanla. June 12, 1905.) 

No. 6. 

In Admiralty. 

Daniel V. Summerill,' Jr., for libelant. 
Howard M. Long, for respondent. 

HOLLAND, District Jtidge. The libel in this case to recover 
the value of 104.31 tons of sand at the rate of $1.35 per ton is 
dismissed, for the feasons stàted in the opinion just filed in this 
court in the case of Donaldson et al. v. Severn River Glass Sand 
Co. (No. 3 of 1904) 138 Fed. 691. 
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In re SCHERR. 

(District Court, E. D. Pennsylvania. Tune 16, 1905.) 

No. 1,895. 

Bankeuptct— Pétition to Review Oedee of Distribution— Time poe Filing. 
Under a rule of court requiring a pétition to review an order of a réf- 
érée for distribution of an estate in banlcruptcy, and affirming tlie trus- 
tee's aceount, to be flled within 10 days, such a pétition, seelving to review 
the order as to ttie commissions allowed the trustée will not be enter- 
tained after several months bave elapsed, and distribution bas been made 
In accordance therewith, and after the trustee's aceount was unanimously 
approved by tlie creditors at a meeting in whlch the petitioner was présent 
by counsel. 

[Ed. Note. — Appeal and review In bankruptcy, see note to In re Eggert, 
43 C. C. A. 9.] 

In Bankruptcy. On pétition for review of aceount. 

Putney, Twombly & Putney, for petitioner. 
William S. Kurst, for trustée. 

HOLLAND, District Judge. This is a pétition to review the 
referee's action in the allowance of commissions to the trustée in 
bankruptcy in this estate, and to authorize and direct the référée 
therein to receive and hear the same. The allégation in the pétition 
is to the effect that the amount of the trustee's commissions was not 
known to the petitioner until long after October 7, 1904. There 
was no request presented to the référée for a review, in awarding 
the commissions in this case, before the expiration of 10 days after 
his final action, as required by an order of this court made Decem- 
ber 10, 1904. The answer filed to the pétition allèges that the 
trustée filed an aceount on September 26, 1904, and that a meeting 
of creditors to take action thereon was held at the office of the 
référée on October 7, 1904, and, after a full and open discussion of 
the same, the aceount was unanimously approved and duly con- 
firmed, and an order for distribution of the assets in the trustee's 
hands was thereupon made, in accordance with the schedule of dis- 
tribution, and that said order included the payment to the trustée 
of his commissions complained of in the pétition, and, further, that 
counsel for the petitioners was présent and approved the same, and 
that on thfe 20th day of February, 1905, after spécial notice had been 
given, a meeting was had by ail creditors for the auditing of said 
aceount. The aceount was presented, examined, and unanimously 
approved, and at said meeting counsel for thèse petitioners was 
présent, and the commissions received by the trustée were prop- 
erly and lâwfully allowed and pâîd out of the estate of said bank- 
rupt, in full compliance with the act of Congress in such case made 
and provided. 

The case was argued on pétition and answer. The allégations 
set forth in the answer must be taken as true, as the pleadings now 
stand. So that in view of the fact that the petitioners had agreed 
j;o, thèse: commissions, and delayed far beyond the time allowed for 
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raising the question, we are of opinion that, under the rule of court 
above referred to, they are too late. This court has so decided in 
Re Heebner, 13 Am, Bankr. Rep. 356, 132 Fed. 1003. 
The pétition for review is therefore dismissed. 



COUCH V. BIcCOT et al. 
(Circuit Court, S. D. West Virginia. June 21, 1905.) 

1. Vendob and Pubchasek— OFrEB OF Option— RiGHT of Withdbawai,. 

An offer of an option to purcliase real estate, until it bas become a' com- 
pleted option contract by aceeptauce in aceordance witli its terms and 
the payment of a considération, is subject to the same rules as an ofCer 
to sell, and may be withdrawn at any tlme. 

2. Same— Option to Pttechase— Consthuction and Effect. 

An option contract for the purchase of real estate, if complète and cer- 
tain as to Its terms, and based on a valuable considération pald, is con- 
verted Into a contract of sale, which may be specifically enforced in 
equity by an acceptapce by the vendeg in aceordance witb the terms, and 
within the time limited therein. The purpose and effect of the option 
contract is the surrender by the vendor, for a considération and for the 
time limited, of the right which he wo-uld otherwise hâve to withdraw 
the offer of sale contalned therein. 

3. Same— BssENTiALS of Option Contraci;— Redtjction to Weiting. 

An ofCer to give an option to purchase real estate, where a written con- 
tract embodying the terms of the option is clearly contemplated by both 
parties, or by the party giving it, aoes.not constitute a contract binding 
upon either party until such writing- has been duly executed. 

4. Same. 

After some correspondenee between the parties with respect to the pur- 
chase pf certain lands, complalnant recelved from défendant, who resided 
In another State, a telegram as follows: ''For flfty dollars will give sixty 
day option at twenty-flve thousand dollars." To thîs he rcplied : "For- 
ward sixty day option to-day First National Bank, Ronceverte."' He also 
wrote on the same day as follows: "As I hâve but a few days In vrhich 
to make my décision I decided to wire you to forvvard option at the priée 
named and as soon as said paper arrives I will make investigation of 
your property and write you Inimediatcly on my return to Ronceverte." 
No paper was executed, and défendant subsefluently wlthdrew the offer. 
Held, that no binding option contract, enforceable in equity, was niade, 
flrst, beCause the offër, In the absence of an agreement to tlie coutrary, 
réqulred payment of the $50 to be made at the place of defendant's rési- 
dence, and complainant's telegram and letter were not, therefore, an un- 
conditional acceptance; and, second, because it was not contemplated 
that such contract should be created until formally executed in writing. 

In Equity. On demurrer to bill. 

This is a suit for the spécifie performance of a contract for the sale of lands, 
alleged by the plaintiff to exist by reason of certain written and télégraphie 
correspondenee between hlm and the défendant W. J. McCoy, which corre- 
spondenee, It is asserted in the bill, amounted to a valid 60-days option to 
the plaintiff to purchase the lands described In the bill, and which option the 
plaintiff duly accepted within sald 60 days. The suit was originally brought 
by the plaintiff In the circuit court of Greenbrier county, W. Va., and was 
removed by the def endantp to this court, after which removal an amended 
bill was filed In the cause. The material fàcts set up In the amended bill as 
showlng grounds for the relief prayed in the bill are as follows : 

That in the winter of 1903 plaintiff became Interested In the possible de- 
velopment of certain lands in Greenbrier county, W. Va., and the constructioiL 
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of railways to said lands, ail of which, if successfully carried out, would 
require the expenditure of a large sum of money. That, to secure sucli 
a body of land as would render such expenditure désirable, it was necessary 
that plaintifC acqulre many small tracts of land lying practically contiguous 
to each other. That, In his exaniination of a tract of 275 acres owned 
by J. O. McCoy and W. A. Brown, he ascertained that the défendant W. 
J. McCoy and others jointly Interested with him owned three tracts of land 
adjacent to sald 275-acre tract, and containing respectively 429, 336, and 943 
acres, which tracts are known as the James McCay lands. That about Janu- 
ary 1, 1904, he entered into correspondence with défendant W. J. McCoy, as 
part owner of said lands and as agent for ail of the other défendants, with a 
View to secure an option to purchase the said lands, and, as it required con- 
sidérable time for said W. J. McCoy to communicate with his co-owners, "your 
orator, being désirons of obtaining such option and closing up the came with- 
out loss of time, your orator instructed the président and eashier of the First 
National Bank of Ronceverte, West Virginia, that should a sixty-days option 
to the plaintiff for said land be mailed to the bank by said W. J. McCoy, 
flxing a price thereon which was at ail reasonable, that said bank should, out 
of the funds of your orator deposited therein, which largely exceeded said 
sum, pay to the said W. J. McCoy or his order $50 for said option, and your 
orator wrote to said McCoy informing him of thia arrangement, and that 
the money was deposited in said bank for said purpose, and requested him 
to send said option to said bank." That, no such option having been received 
at said bank, the plaintiff, about Mareh 2, 1904, caused J. 0. McCoy, who Is 
a cousin of Said "W. J. MeCoy, to send for plaintiff a telegram to W. J. Mc- 
Coy to the eflCect that the plaintiff was then in Konceverte, and that unless 
an option was secured promptly the chance of a sale to him would be lost. 
That on March 3, 1904, said W. J. McCoy telegraphed said J. C. McCoy as 
follows : 

"For fifty dollars will give sixty day option at twenty-flve thousand dollars." 

That on March 3, 1904 said W. J. McCoy also forwarded to said plaintiff 
two letters which read as follows: 

"Dear Sir: I assume J. C. McCoy has shown you my telegram. I would 
explain delay by stating that not until after the receipt of his telegram dld 
I succeed in getting consent of the last party interested, to name the figure 
mentioned,— $25000.00. 

"If the option on that basis Is desired please inform me to that effect. 
"Respectfully yours, W. J. MeCoy." 

"Dear Sir : In my letter to you mailed this P. M., I should bave added that 
the option referred to would mean one-third cash, balance, if desired, in one 
and two years, in equal installments, with 6% interest, payable annually, on 
the deferred payments. 

"Resp'ly yours, W. J. McCoy." 

That upon seeing the telegram to said J. C. McCoy, plaintiff at once, on 
the 3d day of March, 1904, sent tlie foUowing telegram to said W. J. McCoy : 

"Your telegram just handed me, forward sixty day option to-day First Na- 
tional Bank, Ronceverte, [Slgned] C. B. Couch." 

The bill further avers that on the same day the plaintiff wrote said W. J. 
McCoy accepting the option at said price, "and Informing said McCoy that 
said sum was deposited at said bank and would be forwarded by it on re- 
ceipt of option," etc. The letter referred to is exhiblted with the bill, but 
does not contain any part of the language above quoted from the bill, but 
reads as follows : 

"Your telegram to Mr. J. C. McCoy was handed me this morning and I was 
surprised at the price you placed upon your property inasmuch as your cousin 
J. C. McCoy whose land adjoins this had priced me his property at $10 per 
acre. However as I hâve but a fevv days in which to make my décision I 
decided to wire you to forward option at the price named and as soon as 
said paper arrives I will make investigation of your property and write you 
immedlately on my return to Ronceverte. 

"If you hâve not already forwarded option please do so at once as I hâve 
to give answer to other parties very shortly." 

That on March 9, 1904, plaintiff received a telegram from said W. J. Me- 
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Coy, statlng that he coûld not send option at prlce named, to which he at once 
replled by wlre as follows : 

"Telegram to Charleston recel ved. Hâve relied on your statements. Must 
liold you thereto. Am ready to take lands on terms mentioned." 

On the same day W. J; MçCoy replied by telegrapb : 

"As heretofore notlfled you deal Is off." 

On the 14th of March, 1904, Mr. Ooueli wrote the followlng letter to Mr. 
McCoy, whlch closes the correspondence exhlblted wlth the bill : 

"Dear Sir : Your telegram to me calllng off trade between us was certalnly 
a great surprise to me. I went Into the matter In good faith and asked you 
for prlce on your and your co-owners' land in Greenbrler County, this State. 
Immedlately upon reÇelpt of your telegram to Mr. J. C. McÇoy, which was 
sent at my request, I àccepted the offer named in your telegram and went to 
considérable expense in Sendlng engln^ers to survey and examine the prop- 
erty before I reeelved your telegram declining to carry eut your agreement. 
On March 8th J wired you that I was prepared to take the land upon the 
ternis agreed upon, and I now wrlte to conflrm that telegram. I am prepared 
to take and pay you for the land upon the terms agreed upon, namely, one- 
thlfd cash and the balance in one and two years, and in justice to myself I 
shall hâve to inslst upon your complying wlth your agreement. As a matter 
of protection to myself, I hâve instituted suit for the spécifie performance of 
your contract, and hâve flled a Lis Pendens on the records in Greenbrler Coun- 
ty. 

"I belleve if you wlll give this matter your considération thàt you wiU rec- 
ognlze both your moral and légal obligation to convey to me this land in 
compllance wlth your agreement, and you wlll thus save the expense of a liti- 
gatlon which I shall hâve to prosecute to enforee my righfs in the matter. 

"Trustlng that you will take this view of the matter, I remain," etc. 

Before passlng to a discussion of the case as the same is before me, I 
call attention to the fact that the above-quotéd letter states that Mr. Couch 
wired acceptance of the land on March 8th. This is evidently an error, as 
his telegram was not sent until March 9th, and af ter the recelpt of a telegram 
from McCoy withdtawing offer of option. 

Mollohan, McCIintic & Mathews and Geo. E. Price, for plaintilï. 
Brown, Jackson & Knight and W. J. McCoy, in pro. per., for de- 
fendants. 

KELLER, District Judge (after making foregoing statement). 
This case is now before me upon demurrer to the bill, and, as a 
matter of course, ail the facts well pleaded in the bill are, for the 
purposes of the demurrer, to be taken as literally true ; and I think 
thèse facts, relieved of certain minor contradictions appearing in 
the bill itself, are substantially set forth in the foregoing statement. 

It is well at the outset to distinguish between an offer of an op- 
tion and an ofïer of sale. It is indisputable that had a 60-day op- 
tion, upon the terms set forth in the telegram exhibited with the 
bill, feeen ofïered by Mr. McCoy without considération, it might 
hâve been withdraWn by him at any time, provided such withdrawal 
had been communicated to the plaintiff prior to his acceptance of 
the same; and by this I mean the acceptance of the proffer to sell, 
for until such acceptance there is no contract, as the proposed ven- 
dee is not in any way bound, and unless both are bound, so that 
an action could be maintained against either for a breach, neither is 
bound. Mr. Bishop, in his work on Contracts, § 325, says ; 

"SInce an offer is not a contract, the party making it may withdraw It at 
any time before acceptance. Even though it is in writing, and by its terms 
is to stand open for a specifled period, the resuit is the same. With no money 
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considération, and no corresponding promise Irom tlie person to wliom It la 
made, tlie promise not to withdraw it bas no blnding force. If a considération 
for the undertaliing to leave the ofCer open is given and accepted, tliis of 
itself eonstitutes a contract, and tlie ofCer cannot be withdrawn." 

It is then manifest that an ofïer of an option, until accepted ac- 
cording to its terms, is no more binding than an ofEer of sale with- 
out considération, and may be withdrawn unless prior to such with- 
drawal it be so accepted. There are then two éléments in every op- 
tion contract: First, the offer to sell, which does not become a 
contract unless and until accepted according to its terms ; and, sec- 
ond, the completed contract to leave the ofïer open for a specified 
time, and this, as will be shown, in order to become a completed 
contract, must be for some considération deemed valuable in law. 
The very existence of option contracts arose because of the liability 
of the withdrawal of ofïers to sell before they were formally accept- 
ed, and it thus becomes manifest that an offer of an option, until it 
is turned into a completed option contract by acceptance in accord- 
ance with its terms, and the payment or tender of the considération 
therefor, is entirely subject to the same rules in regard to with- 
drawal as the plain offer to sell. It therefore becomes important in 
the case at bar to détermine whether there was a valid and binding 
(that is, a completed) contract of option existing between the plain- 
tif? and the défendant W. J. McCoy. 

In the argument before me, considérable time was spent in dis- 
cussing the question whether Mr. Couch, in his telegram of March 
9th, and his letter of March 14th, had duly and properly accepted 
the offer to sell, in accordance with the terms of said offer. In the 
view I take of this case, I do not consider that point as material, 
and prefer now to examine the question as to whether there was in 
fact a valid option contract subsisting between the parties to hold 
the offer open for GO dâys, because, if there was not, it is quite évi- 
dent that the offer to sell was withdrawn before its acceptance by 
Mr. Couch, and the withdrawal was promptly communicated to him. 

In England it has been held that there is neither principle nor 
authority for the proposition that there must be an express and 
actual withdrawal of the offer, but that the two minds must be at 
one at the same moment of time ; that is, that there must be an offer 
continuing up to the moment of acceptance, and that if in fact the 
offer did not continue up to such moment the acceptance cannot 
make a binding contract. Dickenson v. Dodds, L. R. 2 Ch. Div. 
463. In this country, on the contrary, it has been held that, to con- 
stitute a valid retraction, it must be communicated to the other 
party before he has accepted. Weaver v. Burr, 31 W. Va. 736, 8 
S. E. 743, 3 L. R. A. 94. A failure to distinguish and recognize the 
independent character of the contract to leave the offer open, and 
the attempt to treat the offer to sell and the time option contract as 
one transaction, has resulted in much confusion of thought. The 
relief usually sought is a spécifie enforcement of the offer to buy or 
sell, and, so far as the reported cases decreeing spécifie performance 
show, the offers hâve universally been accepted before their formai 
withdrawal, and therefore hâve become completed contracts which 
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could be enforced. The language of the courts must therefore be 
read in the light of that fact, and be regarded as surplusage in so far 
as it tends to hold that,' if the offer was formally withdrawn before 
acceptance, the contract would still be specifically enforceable. 

In an editoriàlnote to the case of Litz v. Goosling (Ky.) 19 S. W. 
527, 21 L. R. A. 127, it is suggested that even in the case where a 
completed time-option contract existed, and the offer therein con- 
tained was withdrawn before acceptance, there would ordinarily 
be no équitable ground for spécifie performance, although there 
would be a breach of the completed option contract. The author 
says : 

"Ali attempts of the vendor to wlthdraw after being notifled of acceptance 
are merely breaches of an exlstlng contract which may be specifically en- 
forced. But if before receivlng sucb notice the vendor notifies the vendee of 
his wlthdrawal of the oflCer, it is dlfflcult to see how there can be a spécifie 
performance of the contract, whlch bas never been completed. Net with- 
standing the existence of a valid contract not to withdraw, If there is a with- 
drawal, the court, before enforclng the contract to sell, would hâve to either 
make a contract to enforce, or compel the vendor to make it. This might be 
doue if there were distinct grounds for équitable jurisdiction, and no adé- 
quate remedy at law, by reason of the vendor's insolvency or some other cause. 
Otherwise it is hardly within equity jurisdiction. But the language of the 
opinions Is broad enough to suggest the enforeement of a contract whlch bas 
never been made." 

I cannot ^o so far as the author of this note, because, in the case of 
a valid option contract, complète and sufficient in its terms to war- 
rant spécifie enforeement if accepted before its withdrawal, and for 
which a valid considération has been paid by the vendee, the very 
essence of the agreemeût is violated, and a time option becomes a 
farce, if we say that the vendee's only remedy for such a breach as 
a withdrawal by the vendor before the expiration of the time lim- 
ited is a suit for damages for the breach. The contract in sucH a 
case is made, as to ail its essential terms, in the unilatéral option 
contract, which, it is true, is only binding upon the one party until 
accepted by the other, but which acceptance, if made within the 
time and according to the terms limited in the option contract, 
changes what was before a unilatéral contract into a mutual one; 
and for this right of élection, it is. to be remembered, the party pos- 
sessing ii has paid what was deemed by the other a sufficient con- 
sidération for the right. It is évident that in large transactions, in- 
volving rnany tracts of land, failure to secure one upon which an 
option has been obtained may be, and often is, fatal to the whole 
enterprise, and damages for the breach of the option contract would 
be but a poor and feèble remedy,, and one not at ail adéquate in the 
premises. Watts v. Kellar, 56 Fed. 1, 5 C. C. A. 394; Hall v. Cen- 
ter, 40 Cal. 63 ; and many others. But while I believe this to be 
the law as well established by well-considered décisions of many 
courts, it is nçvertheless true that, before an option contract can be 
enforced by the person holding it, it must itself be complète and 
certain as to its terms, so that the court can see what contract the 
parties made. Brown v. Brown, 33 N. J. Eq. 650; Nichols v. Wil- 
liams, 22 N. J. Eq. 63 ; Hennessey v. Wo'olworth, 128 U. S. 438, 9 
Sup. Ct. 109, 32 L. Ed. 500 ; Dalzell v. Dueber Mfg. Co., 149 U. S. 
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315, 13 Sup. Ct. 886, 37 L. Ed. 749 ; Colson v. Thompson, 2 Wheat. 
336, 4 L. Ed. 253; Diamond State Iran Co. v. Todd (Del.) 14 Atl. 
27 ; and numerous other cases to the same effect. And such option 
contract must not only be certain and complète, but must be ac- 
cepted in accordance with its terms. Any acceptance not in accord- 
ance with its terms is équivalent to a rejection. Weaver v. Burr^ 
31 W. Va. 736, 8 S. E. 743, 3 L. R. A. 94; Wilkin Mfg. Co. v. Lum- 
ber Co. (Mich.) 53 N. W. 1045 ; Potts v. Whitehead, 23 N. J. Eq. 
512. 

In the case last cited the foUowing language was used by the 
court : 

"An acceptance, to be good, must, o£ course, be such as to conclude an agree- 
ment or contract between the parties ; and, to do this, it must in every respect 
meet and correspond with the offer, neither falling within nor going beyond 
the terms proposed, but exactly meeting them at ail points, and closing with 
them just as they stand." 

Tested in the light of thèse authorities, let us see whether in fact 
there was ever a valid option contract existing between thèse par- 
ties. Counsel, in the argument before me, hâve spent a good deal 
of time in discussing the question whether the telegram of March 
9th, and the letter of March 14th, from Mr. Couch, contained a 
proper acceptance of the terms of the option ofïered by Mr. McCoy. 
In my view of the case, that question is entirely unnecessary to be 
considered. If I was forced to consider it, I should be inclined to 
hold that it was a sufficient notification to Mr. McCoy that Mr. 
Couch elected to take the land upon the terms proposed by Mr. 
McCoy ; and, taking the view I do as to the enforceability of a valid 
option contract, accepted before the time limited for its expiration, 
I should be strongly inclined to hold that equity could take juris- 
diction to enforce the contract. But the question hère is not, as I 
view it, whether there was a sufhcient acceptance by Mr. Couch of 
a valid option to purchase thèse lands, but whether there ever was 
in existence such a valid option contract. 

Earlier in this opinion I called attention to the distinction be- 
tween the option contract and the subséquent contract of sale. If 
there never was a valid, completed option contract between the 
parties, there never could be a valid agreement of sale founded upon 
it, for manifestly the only right Mr. Couch would hâve for time for 
élection must grow out of such a valid contract for such time. Let 
us see what the oiifer of Mr. McCoy was, and whether it ever was 
accepted, so as to become a valid option contract for 60 days' time. 
Mr. McCoy's ofïer was couched in the following language: "For 
fifty dollars will give sixty day option at twenty-five thousand dol- 
lars." It will at once be observed that this was not an option, but 
an ofïer to give one in considération of $50. Before any obligation 
rested upon Mr. McCoy to exécute and tender the option contract 
thus referred to, the obligation rested upon Mr. Couch to accept the 
terms oiïered, and to pay or tender the considération money. There 
can be no contention on the part of either party to this litigation 
that a formai contract was not contemplated. Mr. Couch, in his 
telegram of March 3d, says, "Forward sixty day option to-day First 
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National Bank, Ronceverte." And again, in his letter of the same 
date he says,;"AsI hâve but a few: days in which to make my dé- 
cision I decided to wire you to forward option at the price named 
and as soon as said paper arrives I will make investigation of your 
property and write you immediately on my return to Ronceverte." 
This language conchtsively disposes of any possible contention that 
a formai option contract was not contemplated, for it will be ob- 
§erved that Mr. Couch, in his letter, proposes that "as soon as said 
paper arrives" he will make investigation of the property, etc. Un- 
der this : State of afifairs, and the information afiforded by. this letter, 
Mr. McCoy conld be under no appréhension that Mr. Couch would 
place himself at any disadvantage by expending any money in the 
examination of this property or thèpurchase of contiguous property 
until hé received thé paper referred to in his letter. It will be ob- 
served that Mr. McCoy never offered to send this option agreement 
to Ronceverte or elsewhere, or to deliver it elsewhere than at the 
usual and ordinary place of delivery of such contracts, or until the 
considération therefor had been paid. The vendor's domicile, rési- 
dence, or place of business is, in law, the proper place for payment 
for and delivery of a contract or deed; and an acceptance by a pro- 
posed purchaser, payable or deliverable elsewhere, is not the un- 
conditional acceptance required to make a binding contract. Such 
acceptance amounts to an altération of the proposai, and is équiva- 
lent to" a fejection ; and, unless the altération so made is thereafter 
expressly assented to by the proposer by word or act, it cannot con- 
vert the original ofïer into a completed contract. 

In Sawyer v. Brossart, 67 lowa, 678, 25 N. W. 876, 56 Am. Rep. 
371, the oflfer was as foilows : "Yours at hand. You can hâve that 
building for $3500 and the two for $5000. Let me hear from you 
at once." Plaintifï replied by telegraph : "Accept your offer for 
two buildings at $5000. Money at your order at First National 
Bank hère. Telegraph me immediately when to expect deed." 
Sawyer lived in lowa, and Brossart in California. 'Held, that the 
acceptance by Sawyer was not an acceptance of the offer as made, 
the court saying (page 680 of 67 lowa, page 877 of 25 N. W. [56 
Am. Rep. 371]), "When Brossart learned that he had offered the 
property at less than its value, or in any state of the case, it was his 
right to stand upon a strict acceptance of his offer;" emphasizing 
the point that it matters not what the motive may be influencing 
the défendant. To the same effect are Robinson v. Weller, 81 Ga. 
704, 8 S. E. 447; Langellier v. Schaefer (Minn.) 31 N. W. 690; 
Greenawalt v. Este, 40 Kan. 418, 19 Pac. 803 ; Gilbert v. Baxter, 71 
lowa, 327, 32 N. W. 364; N. W. Iron Co. v. Meade, 21 Wis. 475, 
94 Am. Dec. 557; Baker v. Holt, 56 Wis. 100, 14 N. W. 8; Bâtie v. 
Allison, 77 lowa, 313, 42 N. W. 306. 

This last case was one for spécifie performance, in which the 
offer was couched in the following language : "Will give warranty 
deed as title riow stands as $8 per acre net to me." Plaintiff replied : 
"We accept your offer without qualification. * * * Notify us 
when and where to send money. * * *" The court below sus- 
tàined a demurrer to the pétition, and on appeal the court said: 
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"The offer expressed nothing as to time or place of payment, and, 
had the acceptance been without expression on that subject, the law 
would fix the time and place ; but the acceptance is upon condition 
that the défendant would 'notify us when and where to send the 
money.' " See, also, Maynard v. Taylor, 53 Me. 511 ; Esmay v. 
Gorton, 18 111. 483 ; Dejonge v. Hunt (Mich.) 61 N. W. 341 ; Eliason 
V. Henshaw, 4 Wheat. 225, 4 L. Ed. 556. 

Thèse authorities, collated from such varying sources, abundant- 
ly show the uniform doctrine of the courts as to the necessity for 
an unqualified acceptance of an ofïer in order to convert said offer 
into an agreement. 

It is manifest that under ordinary circumstances the telegram and: 
letter of Mr. Couch would impose no obligation whatever upon Mr. 
McCoy to exécute and send to the First National Bank of Ronce- 
verte the paper in question. The pleader who prepared the bill in 
the case recognized this fact, and attempted to bridge the dîfficulty 
by an allégation that before this time he had arranged with the 
ofïicers of said bank that, should an option for thèse lands be there 
received, at a price which was at ail reasonable, they should pay 
to Mr. McGoy $50 for the same out of funds deposited there by the 
plaintiff, and that he had written to Mr. McCoy, informing him of 
this arrangement. This might ail be true, but it imposed no obli- 
gation upon Mr. McCoy to assent to any such arrangement, and 
there is no allégation in the bill that he did assent to it, or ever 
agreed to deliver any contract until paid for it. The pleader further 
States in the bill that Mr. Couch's letter of March 3d, asking that the 
option be forwarded, contains a statement "informing said McCoy 
that sâid sum ($50) was deposited at said bank, and would be for- 
warded by it on receipt of option." An examination of the letter 
itself, a copy of which is exhibited with the bill, discloses that the 
pleader was in error as to this, for no such statement is contained 
in the letter, nor is any référence whatever made to any arrange- 
ments for payment for the option. But even if such statement had 
been made in the letter, could it change the rights of the parties ? 
Undoubtedly net. Mr. McCoy was entitled to payment for his op- 
tion at the time and place of its delivery, which latter, in the ab- 
sence of clear agreement to the contrary, would be at his résidence, 
at Clinton, in the state of lowa. If an acceptance of an offer to 
sell, qualified by making the considération payable or deliverable 
elsewhere than at the résidence or place of business of the vendor, 
is not a good acceptance, and may be treated as a rejection of the 
offer, how much more true is this of an offer of an option, which 
requires a considération paid to support it, and which, ail the au- 
thorities concède, may be withdrawn at any time, even though com- 
plète in form and signed by the vendor, unless a considération has 
been paid for it, or the agreement be under seal, which imports a 
considération. Hawralty v. Warren, 18 N. J. Eq. 124, 90 Am. Dec. 
'613 ; Borst v. Simpson, 90 Ala. 373, 7 South. 814 ; Sutherland v. Par- 
kins, 75 111. 338; Connef v. Renneker, 25 S. C. 514. And even in 
the latter case, upon a suit for spécifie performance, the want of 
considération may be shown notwithstanding the seal. 1 Pom. Eq. 



704 138 FEDERAL REPORTEE. 

§ 383; 3 Pom. Eq. § 1293; Graybill et al. v. Brugh (Va.) 17 S. E. 
558, 21 L. R. A. 133, 37 Am. St. Rep. 894. 

The United States Suprême Court has frequently held that, ex- 
ercising the discrétion vested in courts of equity in cases for spé- 
cifie performance, it will not be decreed "if it be doubtful whether 
an agreement has been concluded or is a mère negotiation," or "un- 
less the proof is clear and satisfactory both as to the existence of 
the agreement and as to its terms." Dalzell v. Dueber Watch Co., 
149 U. S. 315, 13 Sup. Ct. 886, 37 L. Ed. 749 ; Carr v. Duval, 14 Pet. 
79, 10 L. Ed. 362; Nickerson v. Nickerson, 127 U. S. 668, 8 Sup. Ct. 
1355, 32 L. Ed. 314; Hennessey v. Woolworth, 128 U. S. 438, 9 Sup. 
Ct. 109, 32 L. Ed. 500. 

In Mississippi, etc., S. S. Co. v. Swift, 29 Atl. 1063, 41 Am. St. 
Rep. 545, 86 Me. 248, it was held that when parties enter into a 
gênerai contract, and the understanding is that it is to be reduced 
to writing, or, if it be already in a written form, that it is to be 
signed before it is to be acted upon or to take effect, it is not binding 
until it is so written or signed, and that the burden of proof is on 
the party claiming the completion of the contract before the writ- 
ten draft is signed. In the case at bar it is perfectly clear that a 
formai option was contemplated by both parties, and in his letter 
of March 3d Mr. Couch says, "And as soon as said paper [the op- 
tion] arrives I will make investigation of your property and write 
you immediately on my return to Ronceverte" ; showing clearly 
that he was not relying on any existing option contract, but was 
looking to a formai option to be yet executed. It is also évident 
from Mr. McCoy's letter of March 3d that he had in mind the prép- 
aration of a formai option, and did not intend to be bound until 
such a paper was executed. In one of his letters of March 3d he 
says, "If the option^ on that basis is desired please inform me to 
that efifect." To thèse letters explanatory of his telegram he never 
had any reply until after he had withdrawn his ofifer on March 8th. 

In the case of Mississippi, etc., S. S. Co. v. Swift, supra, it was 
further held that : 

"When correspondence Indicates that a formai draft of a contract was In 
thè minds of the parties, or at least in the mind of the party sought to be 
chargea, as the only aùthoritative évidence of a contract, and that he dld 
not hâve or signlfy any intention to be bound until the written draft had been 
made and signed, he is not bound until such draft Is duly made and signed." 

And in Wardell v. Williams, 62 Mich. 50, 28 N. W. 796, 4 Am. St. 
Rep. 814, it was held that : 

"Bither party bas the right to withdraw from pending negotiations for the 
sale of real property, where no considération has passed, no rights intervened. 
and the conditions of the parties hâve not changea." 

From ail of thèse considérations I conclude that, from the facts 
shown in the bill, it is not sufficiently shown that a valid option 
contract was entered into between the parties. 

I conclude that the demurrer must be sustained, and the bill dis- 
missed. A decree may be prepared in accordance with this opinion. 
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DOIiL y. EQUITABLE LIFE ASSUR. SOC. OP THE UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. June 12, 1905.) 

No. 20. 

1. iNsrRANCE— Application— Wabeanties. 

Where a life Insurance policy provlded that It was granted In con- 
sidération of the written and prlnted application for the policy, whieh 
was made a part of the contract, and that the policy and application, 
taken together, constituted the entlre contract, whlch could not be varied 
except in wrltlng by one of specifled executive ofBcers of the society, and 
the application contained a provision over Insured's signature that ail 
statements and ansv^ers therein were warranted to be true, représenta- 
tions with référence to Insured's famlly hlstory as to consumption, and 
that insured had not had any serions illness wlthin two years prior to 
the signlng of the application, were warranties. 

[Ed. Note. — For cases In point, see vol. 28, Cent. Dlg. Insurance, §§ 558- 
570.] 

2. Same— Bebach. 

Where, in an application for llfe Insurance, Insured warranted that 
there was no hlstory of consumption In hls famlly, and that he had had 
no serions illness wlthin two years prlor to the date of the application, 
évidence that Insured's slster had died of consumption prlor to the date 
of the application, of whlch fact Insured had knowledge, and that wlthin 
two years bef ore the date of the application insured had repeated pro- 
fuse hemorrhages from the stomach for nearly a week, and was treated 
by a physlclan for 30 days, who testifled that hls illness was serlous, es- 
tabllshed a breach of such warranties. 

[Ed. Note. — For cases in point, see vol. 28, Cent. Dig. Insurance, §§ 688- 
693.] 

3. FoEEiGN Laws—Remedt— Application. 

A forelgn statute of a state where a llfe Insurance contract was made, 
prohibiting a physlclan from disclosing any information that he mlght 
hâve acqulred in attehding any patient In a professlonal capacity, which 
information was necessary to enable hlm to prescribe for such patient as 
a physlclan, etc., afCected the remedy only, and hence was inapplicable In 
an action on the policy in a fédéral court slttlng in another state. 

4. Same. 

Rev. St. U. S. § 721 [U. S. Comp. St. 1901, p. 581], providing that the 
laws of the several states, except where otherwise provlded, shall be 
regarded as rules of décision In trials at eommon law in the courts of 
the United States, in cases where they apply, does not apply to an ob- 
jection to the conipetency of a physlclan to testify under a dlsqualifying 
statute of a foreign state where the Insurance contract sued on was ex- 
ecuted. 

In Error to the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Spencer Weart, for plaintifï in error. 
Gilbert Collins, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. The case before us cornes up on writ of 
error to the United States Circuit Court for the District of New 
Jersey. Suit was brought by the plaintifï below, who is plaintifï 
in error, against the Equitable Life Assurance Society, défendant 
in error, in the Suprême Court of the state of New Jersey, upon a 
138 F.— 45 
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policy of life insurance, issued by the défendant to William Doll, 
husband of the plaintiff, for the sum of $5,000. Thereafter, the said 
suit was removed, at the instance of the défendant, to the Circuit 
Court of the United States for the District of New Jersey. Applica- 
tion for the policy was made by the plaintifï's husband on October 
3, 1903, and he died on the llth of May, 1903. 

The plaintifï's déclaration avers generally the performance of ail 
conditions précèdent on the part of the insured to be performed. A 
statute of the state of New Jersey provides that "either party to an 
action may aver performance of conditions précèdent generally; 
and the opposite party shall not deny such averment generally,- 
but shall specify in his pleading the condition précèdent, the per- 
formance of which he intends to contest." The défendant pleaded 
the gênerai issue, with notice of two spécial défenses, setting forth 
in détail certain conditions précèdent, the performance of which the 
défendant intended to contest. Counsel for plaintiff in error, in 
his first assignment, contends that the spécification of such condi- 
tions précèdent, by way of notice of spécial mattei- to be given in 
évidence at the trial accompanying a plea of the gênerai issue, is 
not such a pleading as is required by this statute. We think, 
however, this contention is without ttierit. The plea of the gênerai 
issue, with notice, as above stated, is technically and in substance 
a pleading within the meaning of the New Jersey statute. Such a 
plea of the gênerai issue, with notice of spécial matter^ is authorized 
by the law of the state as a substitution for a spécial plea in bar. 
The spécial matter, as set out, is part of the pleading. There was 
no error in holding that the défendant had sufficiently complied with 
the requirements of the statute referred to. 

At the conclusion of the testimony on both sides, upon motion of 
defendant's counsel, the jury were directed to find a verdict for the 
défendant, which action of the court below is hère assigned for 
error. The two spécial matters of défense, of which notice was 
given with the plea of the gênerai issue, were, (1) that the insured, 
William Doll, had warranted that there was no history of consump- 
tion in his family; i. e. among his parents, brothers or sisters, uncles 
or aunts, while the truth was that a sister had died of consumption ; 
(3) that the insured, Willia:m Doll, had warranted that he had not 
had any serions illness, which was false, because he had had an at- 
tack of hemOrrhage of the stomach within two years of the date of 
his application. 

On the first page of the policy, as referred to by the court below 
in its opinion, is this language: "The privilèges and conditions 
stated in the second and third paragraphs hereof form a part of 
this contract, as fully as if recited at length over the signatures here- 
to affîxed," and on the third page, in addition to the statement of 
the money considération, is the following: "This assurance is 
granted în considération of the written and printed application for 
this policy, which is hereby made a part of this contract;" and at 
the close of the third page occurs this language : "This policy and 
the application therefor, taken together, constitute the entire con- 
tract, which cannot be vàriëd, except in writing, by one of the fol- 
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lowing executive officers of the society," (naming them). In the 
application thus repeatedly and specifically referred to in the body 
of the policy, and signed by William Doll, the insured, appears Ihis 
language : 

"I hereby agrée that thls application and the policy taken together, shall 
constltute the entire contract between the parties hereto; that ail state- 
ments and answers herein are warranted to be trne ; that this contract shall 
not take eflfect until the flrst premium bas been paid during my good health. 
I bave not been declined or postponed by any Ufe Company or received a 
policy différent in form from the one originally applied for, nor bave I been 
Intemperate, or had any serions illness or disease, except diseases incident 
to childhood, and there Is no history of eonsumption or Insanity in my fam- 
lly, 1. e., among parents, brothers or sisters, uneles or aunts. 

"Note — If appllcant has ever been declined by any Ufe company or re- 
ceived a policy différent from the form originally applied for or been in- 
temperate, or had any serions illness or disease, other than childhood dis- 
eases, or if there Is any history of eonsumption or insanity in applicant's 
family — among parents, brothers, sisters, uneles or aunts, state particulars 
hère." 

After the note, there was a small blank space in case of affirmative 
statements as to the matters mentioned in the note. This blank 
was not filled in. The father, and brother-in-law of the assured, 
and two physicians were called by the défendant, and by their un- 
disputed testimony it appears that Rosa Buehler, a sister of the as- 
sured and wife of the brother-in-law who testified, had died of eon- 
sumption in September, 1897; that she had had the disease from 
one to two years previous to her death ; that about three months 
prier thereto, the disease culminated, and her death was probable ; 
that during her illness, and at the time of her death, she was living 
in New York City, and that the assured, her brother, who was liv- 
ing with his father in Hoboken, New Jersey, had often visited his 
sister during her illness. 

It is entirely clear that the statements made by the deceased in 
his application for insurance, were warranties and not mère repré- 
sentations or statements of belief. It is settled law that the party 
to a contract may make the existence or nonexistence of any fact a 
condition précèdent to the obligation of performance undertaken 
by either party. And this is true as to the parties to a contract for 
life insurance. Moulor v. American Life Ins. Co., 111 U. S. 335, 
341, 4 Sup. Ct. 466, 28 L. Ed. 447. The language we hâve quoted 
from the policy and the application is perfectly clear and unequivo- 
cal in this respect. There was an unqualified undertaking on the 
part of the insured, that the facts alleged by him were as he re^^re- 
sented them to be. They were facts about which he could well 
hâve exact information. There is nothing in the language used in 
the whole instrument to indicate that the question between the in- 
surer and insured was one merely of good faith and honest dealing 
or of belief on the part of the assured in the truth of his statements. 
In Moulor v. Insurance Company, supra, the court gathered from 
the language of the policy and application, "that what the company 
required of the applicant as a condition précèdent to any binding 
contract, was that he would observe the utmost good faith towards 
it, and make fuU, direct, and honest answers to ail questions, with- 
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out évasion or fraud, and without suppression, misrepresentation or 
conçealment of facts witli which the company ought to be made 
acqiiainted ; and that by so doing, and only by so doing, would he 
be deemed to hâve made 'fair and true answers.' " In that case, 
the insured was asked to answer yes or no, as to whether he had 
ever been afflicted with any of seventeen différent and specifically 
enumerated diseases. He answered "No," as to ail of them. The 
main défense was, that the insured had been afflicted with asthma 
and consumption (two of the diseases so enumerated) prior to the 
making of his application. It may well hâve been that the assured, 
at the time of answering thèse questions, was unconscious of hav- 
ing been afflicted with either asthma or consumption. He must 
theri, hâve been in good health, and was subject to the examination 
of the physician of the insuring company, and it may well be said 
that it was "doubtful whether the parties intended, the exact truth 
of the applicant's statements to be a condition précèdent to any 
binding contract." In such cage, the court should properly lean 
against that construction which imposes upon the insured the ob- 
ligations of a warranty. In the case at bar, the statement on the 
part of the insured, that there was ho family history of consumption 
as to his father, mothér, brothèrs or sisters, was a statement most 
material to the risk about to be assumed by the insurer, and a fact 
as to which he must hâve known the truth. By his answer, he 
avefred there was a 'family history in the respect stated, and that 
there was no consumption in it. The undisputed fact, however, is 
that his sister died of consumption, which she had had for two 
years, and in aciite form without hbpe of irecovery for three months 
before her death ; that the assured lived at home with his father, 
and with him Was a visitor at his sister's home. .With every dispo- 
sition to lean against a harsh construction of thèse warranties and 
représentations in the applications for life Insurance, we find no 
ground upon which this expressed warranty by the assured can 
be interpreted as a mère représentation of his belief, or that the 
condition précèdent made thereby is not of the truth of the state- 
ment, but only of the good faith with which it was made. 

What has been hère said in regard to the iîrst spécifie défense, is 
true also as to the second, narriely, that the insured had warrantée 
that he had not had any serions illness, and that such warranty was 
false, because he had an attack bf hemorrhage of the stomach within 
two yearS of his application, the précise statement being that he had 
not "had any serions illness or disease, except diseases incident to 
childhood." The undisputed fact testified to by members of his 
family, and by the attending physician, was that in the year 1900, 
he was'ill from hemorrhage of the stomach, the doctor testifying 
that he attehded him fpr 30 days, pf more, the hemorrhages repeat- 
ing themselves evéry day for about a week,' and that thèy were large 
and profuse, , and that the illness' was of a very serions nature. 
There is no rôom hère to find that the statement, that he had had 
no serions illness except thbse incident to childhood, was a repré- 
sentation which he might honestly hâve made, believing it to be 
true. The very form of the question, as to having had a "serious 
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illness," was such as to exclude any answer not founded upon posi- 
tive knowledge. A serious illness, such as was described by his at- 
tending physician, could not hâve escaped the recollection of a 
man required to make a true statement in regard to his previous 
health. Courts hâve been reasonable in this matter, and sought to 
protect the beneficiaries of life Insurance policies from careless or 
ill-considered statements as to prior health, by not holding non- 
serious ailments or those not material to the risk, within the war- 
ranty of a statement by the insured, but it will not do, by too great 
refinement of argumentation, to fritter away the protection which 
thèse stipulations as to previous illness are properly intended to give 
to the insurer. They must receive a sensible and reasonable con- 
struction. It does not seem to us possible, that a jury, upon any 
reasonable theory of the testimony disclosed in this record, could 
find that the insured had not warranted the truth of the statements 
made by him, but had merely warranted his good faith in making 
them. The court below were therefore right, in holding upon the 
undisputed testimony, that the policy on this account was void, and 
in instructing the jury to find for the défendant. 

The décision of this court in McClain v. Prov. Sav. Life Assur. 
Society, 49 C. C. A. 31, 110 Fed. 80, has been cited and has been 
carefully reviewed. In that case, the application for Insurance was 
made in two parts. The first contained the following stipulation : 

"It Is hereby agreed that * * * ail the statements contained in part 1 
and part II of this application, by whomsoever they be written, are war- 
ranted to be full, true and complète, * * * and that if any concealment 
or fraudulent or untrue statement be made, or if at any time any covenant 
or agreement herein made shall be violated, said assurance shall be null and 
void." 

Part 2 closed with the following: "I hereby warrant said an- 
swers to be true." It was held that the stipulations must be con- 
strued together, the second with the first, which, by its terms, 
covered the entire application, and to prevent inconsistency in 
the application of the rule that doubts are to be resolved in favor 
of the assured, the word "warrant," as used in the latter, must be 
given the same meaning as in the former, as therein limited, and 
held to be a warranty, only that the statements in part 2 of the 
application were made in good faith, without concealment or fraud- 
ulent intent, and that under such construction such statements were 
représentations and not warranties, and the policy was not to be 
avoided by a misstatement in regard to a matter not material to the 
risk, if made in good faith without intent to deceive. There is no 
language in the policy or application set out in the record before us, 
to indicate any intention that the declared warranty was only that 
the statements made were made in "good faith and without conceal- 
ment or fraudulent intent," and not that the facts actually were as 
the insurer represented them to be. 

The facts in the case just cited were, that the plaintiff was a 
strong, robust, active man, who died about a year after his insur- 
ance, of cancer of the stomach. In reply to questions in his appli- 
cation for life Insurance, the applicant stated that he never had dys- 



710 138 FEDERAL EBPORTBR. 

pepsia, and had had no médical attendance. He further stated, in 
answer to a gênerai question, that he never had any sickness, in- 
jury or infirmity, "except temporary ailments." In an action on 
the policy, the jury found, in answer to spécial questions submitted, 
that he had previously had "dyspepsia or indigestion at times," and 
that he had been attended by a physician for "temporary indiges- 
tion, nof material to the risk." They also found that his answers 
were made in good faith, and without any intention to deceive. It 
appeared from the évidence that the physician referred to was an 
intimate friend, with whom he walked nearly every day; that three 
or four times during thèse walks, he consulted his friend with réf- 
érence to indigestion, without asking, or apparently needing, reg- 
ular attendance. He was never otherwise attended by a physician. 
We held, and properly held, that the applicant had not stated an 
untruth, in classing "dyspepsia or indigestion at times" among 
temporary ailments. 

Objection was made at the trial, to allowing a practicing phy- 
sician and surgeon of New York, who had attended the sister of 
the deceased in her last illness, to testify as to the cause of her 
death. The ground of this objection was, that a statute of the state 
of New York prohibited a physician or surgeon from disclosing 
"any information which he might hâve acquired in attending any 
patient in a professional character and which information was 
necessary to enable him to prescribe for such patient as a physician, 
or do any act for him as a surgeon." Counsel for complainant con- 
tends that, inasmuch as the contract of insurance was made in the 
state of New York, the law and usages of the place of the contract 
should govern in matters of construction afïecting the validity of 
the contract and the rights of the parties, and that therefore this 
statute was controUing in the trial of the case at bar. Plaintiff's 
contention, however, confuses those laws which enter into and form 
a part of the contract, or with référence to which the contract was 
made, with those, merely, which govern remedy and procédure. 
The prohibition of the New York statute is a rule as to évidence or 
procédure, and does not enter into the contract of insurance. The 
interprétation of the contract does not at ail dépend upon it. The 
rule aflfects the remedy and not the contract. In such cases, the 
law of the forum, and not of the place of the contract, must govern. 
The New York statute, therefore, was not applicable to the trial in 
the Circuit Court for the District of New Jersey. Section 721 of 
the Revised Statutes [U. S. Comp. St. 1901, p. 581] has no relevancy 
to the point hère under considération. The Suprême Court, in 
Connecticut Mutual Life Ins. Co. v. Union Trust Company, 112 U. 
S. 250, 5 Sup. Ct. 119, 28 L. Ed. 708, a case cited by the plaintiff, 
merely decided that the provision of the New York statute hère 
referred to was obligatory upon the courts of the United States sit- 
ting imthin that state. We think the learned judge of the court 
below committed no error in admitting the testimony objected to. 

The judgment below is afïirmed. 
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EOBERTS V. GBBAT NORTHERN RT. CO. 

(Circuit Court of Appeals, Ninth Circuit. May 1, 1905.) 

No. 1,145. 

Appeai/— Action at law— Dismissal. 

An appeal is not the appropriate remedy for revlewing alleged errors 
committed on the trial of an action at law, and will not be entertained. 

[Ed. Note. — For cases In point, see vol. 2, Cent. Dlg. Appeal and Eiror, 
§§ 10-15.] 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Washington. 
On Motion to Dismiss Appeal. 

George W. Saulsberry, for appellant. 
L. C. Gilman, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was an action at law brought for the 
recovery of damages for alleged personal injuries, and the alleged 
errors of the court below are sought to be brought hère for review 
by means of an appeal. It has been many times decided that an 
appeal is not the appropriate method for the review of errors al- 
leged to hâve been committed in an action at law. The motion of 
the appellee for the dismissal of the appeal must be granted. 

Appeal dismissed. 



THE CELTIC MONARCH. 

THE SEA LION. 

(Circuit Court of Appeals, Ninth Circuit June 5, 1905.) 

No. 1,143. 

Admiealtt—Pleading— Motion to Vacate Attachment. 

Under admiralty rule 51, which provides that new facts alleged In an 
answer shall be considered as denied by the libelant without replication, 
the truth of such allégations cannot be assumed for the purposes of a 
summary motion on the pleadings to vacate the attachment of a vessel 
for "manlfest want of equity," flled pursuant to admiralty rule 35 of the 
District Court of the District of Washington, and such a motion cannot 
properly be sustained where the libel states a cause of action against the 
libeled vessel. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 

Piles, Donworth & Howe and C. H. Farrell, for appellant. 
James M. Ashton, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. In the evening of October 27, 1904, the 
steamship Mainlander, owned by the appellant, and of the alleged 
value of $100,000, was run into and sunk in the waters of Puget 
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Sound by the steamtug Sea Lion, having in tow the sailing ship 
Celtic Monarch. The next day — October 28th — the appellant com- 
menced the présent suit in the court below against both the tug and 
tow. October èSth the Celtic Monarch, and October 29th the Sea 
Lion, were attached by the United States marshal pursuant to the 
terms of a monition issued to him out of, and under the seal of, the 
District Court; but both vessels were subsequently released from 
custody on receipt by the marshal of a notice of the bonding of each 
of them, signed by the clerk of the court. On November 2, 1904, 
a mandate was issued by the court below, directed to the libelant, 
requiring it to appear before the court the next day at 2 o'clock p. 
m., and show cause why the attachment of the Celtic Monarch and 
her cargo should not be vacated. This mandate was not served up- 
on the proctors for the libelant until 9 :30 a. m. of November 3, 
1904. On the same day — November 3d — an amended libel was 
filed, as also an answer thereto by the claimant of the Celtic Mon- 
arch, supported by two afHdavits; and on thèse pleadings the cause 
was heard at the appointed time, resulting in a decree dismissing 
the case as to the Celtic Monarch, with costs, from which decree the 
présent appeal is brought. 

Thèse summary proceedings were had and taken by virtue of an 
admiralty rule of the court below, numbered 35, which is as fol- 
lows: 

"(35) In case of the attachment of property or arrest of the person in 
causes of civil and admiralty jurlsdlction (except in suits for seamen's 
wages, wben the attachment Is Issued upon certiflcate pursuant to Act of 
C!ongress of July 20, 1790 [1 Stat. 131]), the party arrested, or any person 
having a right to intervene in respect to the thing attached, may, upon évi- 
dence showlng any Improper practices or a manifest want of equity on the 
part of the libelant, hâve a mandate from the judge for the libelant to show 
cause instanter why the arrest or attachment should not be vacated." 

The rule is a good one, and enables the court to make speedy dis- 
position of causes where improper practice or a manifest want of 
equity is shown on the part of the libelant. But let us see whether 
either of thèse things may justly be afïirmed of the libelant in the 
présent case. 

Turning to the amended libel, we find the libelant's cause of suit 
thus stated : 

"That at the times hereinafter mentloned the steamtug Sea Lion was 
engaged in the business of towing vessels on the waters of Puget Sound to the 
Pacific Océan, and her master was O. C. Manter. On the 27th day of Oc- 
tober, 1904, the Sea Lion took In tow the British ship Celtic Monarch at or 
near Tacoma. On board the Celtic Monarch were her master, offlcers, and 
crew. The towllne by which the Sea Lion towed the Celtic Monarch was 
an InsufHdent and Improper towline to be used In the then condition of the 
weather, and the Sea Lion was not seaworthy at the time she took the Celtia 
Monarch in tow, for the weather which then existed and which was to be 
reasonably anticipated on the voyage from Tacoma to the océan. At the 
time the Celtic Monarch was taken in tow, her master and offlcers consented. 
to the use of the improper towline, and consented to being towed by the Sea 
Lion in her then unseaworthy condition. For several days prlor to the day 
of the collision hereinafter mentloned, thick fogs had daily arisen, which 
increased in density as night came on. When the Celtic Monarch was taken 
In tow, a fog prevailed, which as evening approached became thicker, and the 



THE CELTIC MONAEOH. 713 

master of the tug and master of the Celtlc Monarch had reason to know that 
as nlght approached it was probable that the fog would become more dense. 
Notwithstandlng said facts, the towline by which the Sea Lion towed the 
Celtie Monarch was of such a length that the master of the Sea Lion, Im- 
mediately prior to the collision, did not deem It saf e to stop or back the Sea 
Lion, because of the danger of the Celtie Monarch running into the Sea 
Lion. On the evenlng of October 27, 1904, between five and six o'clock, the 
Sea Lion then had the Celtie Monarch in tow; the master, offieers, and crew 
of the Celtlc Monarch then being on board of the Celtie Monarch. The Maiu- 
lander at said time was bound to Seattle from Bellingham. The last port at 
which the Mainlander touched prior to the collision hereinafter mentloned 
was Everett, and the Mainlander was keeping a vigilant lookout and sound- 
ing her fog signais, because a fog was then prevailing. As the Mainlander 
approached West Point light, and was to the north of said point, she heard 
the fog signal at said point, and as she approached she also heard the fog 
signais of the tug Sea Lion. The Mainlander continued to sound her fog 
signais. The fog signais of the Sea Lion were heard on the port bow of the 
Mainlander. The offlcer in charge of the Mainlander gave the signal for her 
to proceed under a slow bell, and said signal was immediately obeyed, and 
the Mainlander proceeded under a slow bell. The fog signais of the Sea Lion 
indlcated that the vessels were approaching each other, and the officer in 
charge of the Mainlander signaled to her engineer to stop. Said signal was 
immediately obeyed, and the Mainlander continued to move through the 
water, with her engines stopped. Each vessel continued to sound fog signais. 
A thick fog prevailed. Before the vessels came in sight of each other, the 
Sea Lion blew two short blasts, and the officer in charge of the Mainlander 
immediately ordered the engineer of the Mainlander to go full speed astern, 
which signal was immediately obeyed. The engines of the Jlalnlander were 
reversed, and the Mainlander was either just going astern or was just 
stopped, when the Sea Lion, with the Celtie Monarch in tow, while going at 
a high rate of speed, with her engines in motion, drivlng her forward, and 
with a towline of such length as to make it dangerous, in the opinion of her 
master, for her to stop or back, struck the Mainlander on her port side, mak- 
ing a large hole in her, and causlng her to sink in about twenty minutes from 
the time she was struck, and barely enabling the passengers and crew of the 
Mainlander to get aboard the Sea Lion. By reason of the said collision, the 
Mainlander, with her cargo, tackle, apparel, and furniture, became a total 
loss. That at the time of said collision the Sea Lion and the Celtie Monarch 
were ont of the customary and usual course taken by vessels going from 
Tacoma outward bound. They were proceeding at a high and négligent 
rate of speed in the thick fog. They left Tacoma in a condition of 
weather making it négligent for a tug and tow of thelr character to at- 
tempt to get to sea. They were négligent in giving passing signais be- 
fore the Mainlander and the tug and her tow, or either, were in slght of 
each other. They were négligent in using an Improper and insufficient 
towline. They were négligent in not slowing down when the fog signais 
of the Mainlander were heard, and in not stopping or endeavoring to stop 
so that they could locate the Mainlander. They were also négligent in 
not attempting to make the tug go astern when it was found that they were 
approaching dangerously near to the Mainlander. They were négligent in not 
keeping a vigilant lookout for approaching vessels, and, when it was found 
that they were approaching the Mainlander, the tug and her tow were both 
so negligently and carelessly handled and steered that they caused said col- 
lision, although, if they had been properly handled, and if they had had a 
proper towline, they could hâve avoided said collision. The said collision 
was caused solely by the fault of the said tug and her tow, the Celtie Mon- 
arch, and wlthout any fault or négligence on the part of the Mainlander, or 
any of her offieers or crew." 

The answer filed by the claimant of the Celtie Monarch admit- 
ted that at the time stated in the libel the Sea Lion took the ship 
Celtie Monarch in tow at or near Tacoma, when the master, oflEicers, 
and crew of the Celtie Monarch were on board of her, but averred 
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that the claimant, as well as the masier of its ship, was without 
knowledge as to whether or not the Sea Lion was seaworthy at the 
time when she took the Celtic Monarch in tow, and further averred 
that they had no means of acquiring knowledge in respect to the 
matter. It was further averred that the master and ofRcers of the 
Celtic Monarch "never consented to the use of an improper towline 
by said tug at the time when the Celtic Monarch was taken in 
tow, nor at any other time or at ail, but they at no time, nor did 
the Celtic Monarch at any time, through its master, officers, or 
owners, consent to being towed by the Sea Lion at a time when the 
Sea Lion was in an unseaworthy condition, and ail allégations in 
that respect in said amended libel are hère denied." The answer 
further expressly "dénies that the towline by which the Sea Lion 
towed the Celtic Monarch was an insufScient and improper towline 
to be used in the condition of the weather prevailing at the time 
of said towing, and hère avers that the towline in question was the 
property of and furnished by the said tug, the Sea Lion, and that, 
so far as the same could be observed by the master, officers, and 
crew of the Celtic Monarch, the same was in first-class order and 
condition, and duly shackled and attached to the Celtic Monarch." 
In its answer the claimant further expressly "dénies that a fog pre- 
vailed at the time when the Celtic Monarch was taken in tow, and 
dénies that the master of the Celtic Monarch had reason to know 
that the fog would probably become more dense as night ap- 
proached, and dénies that the master and officers of said Celtic 
Monarch had knowledge or had reason to know the condition of 
said fog at any time, or that it would become more dense at any 
time." The answer avers "that the scope of hawser between the 
tug Sea Lion and the tow Celtic Monarch was ample for ail pur- 
poses, and not of such a length as to endanger their tow or it," and 
further avers that at the time in question the Celtic Monarch was 
fully laden with cargo, and that "it would hâve been impossible 
for said tug to be running at a high rate of speed when towing such 
a weight and burden as said ship and her cargo, and for that reason 
claimants are of the opinion, and hère allège, that said tug could 
not hâve been running at a very high rate of speed at the time of 
said collision, and claimant dénies that the towline was of such 
a length as to make it dangerous for the tug to stop, and that 
claimant is without information as to what was the opinion of the 
master of the tug in that regard." The answer further expressly 
"dénies that said vessel was proceeding at a high and négligent 
rate of speed in a thick fog, although they admit that said fog 
became thick after their departure from Tacoma, as will hereinafter 
more particularly appear; but claimant dénies that the Celtic 
Monarch left Tacoma in a condition of weather making it négli- 
gent for a tug and tow of the character of the Sea Lion and the 
Celtic Monarch to attempt to go to sea." The answer further ex- 
pressly "dénies that said Celtic Monarch, her officers and crew, 
were négligent in using an improper and insufficient towline, and 
dénies that they used a towline of any kind, and hère avers that the 
only towline used was that of the tug, and the same was furnished 
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by the tug, and, so far as the master and officers onboard the Celtic 
Monarch could observe, the same was in proper and sufficient condi- 
tion. This claimant and respondent hère states that the Celtic 
Monarch kept a vigilant lookout for approaching vessels at ail 
times when in tow of said tug, and that said vessel was handled 
and steered at ail times with great care and caution when in tow 
of said tug, and properly handled in every way; but claimants hère 
aver that the master, officers, and crew of said Celtic Monarch had 
no knowledge, nor had they any means of obtaining knowledge, 
as to any of the other circumstances and conditions set forth and 
alleged in said fourth article" of the amended libel. The answer 
further expressly "dénies that the collision was caused by the fault 
of said tow or the Celtic Monarch in any manner or at ail, and hère 
avers that it was the speedy, accurate, and proper seamanship of 
the Celtic Monarch which enabled her to save herself and avoid the 
destruction of said tug and the lives of the passengers and crew of 
the steamer Mainlander and said tug at the time of and immediately 
after said collision." The answer of the claimant further allèges 
that the Celtic Monarch had never visited the port of Tacoma until 
the time in question, and her master had never before visited the 
waters of Puget Sound, and was entirely unfamiliar with them; 
that, when taken in tow at 1 :30 p. m. on October 27th by the Sea 
Lion in Tacoma Harbor, her master relied solely upon the captain 
of the Sea Lion to act as his pilot, and relied solely upon the tug 
and her movements and navigation to safely tow her to sea; that 
the master, officers, and crew of the Celtic Monarch and her own- 
ers were without knowledge as to the seaworthiness and equipment 
of the Sea Lion, other than her gênerai appearance as she ap- 
proached the Celtic Monarch for the purpose of taking her in tow, 
and had no means of judging of her seaworthiness, nor the condition 
of her towing hawser or other equipment, except in so far as said 
hawser was passed on board and made fast to the Celtic Monarch, 
and that ail parts of the hawser and of the towing gear furnished 
by the tug which could be seen by the master and officers of the 
Celtic Monarch appeared to be in first-class order and condition ; 
that the same did not part nor cause mishap of any kind during the 
tow from Tacoma to the point of collision, nor did it part at the 
time of, nor was it instrumental in causing, said collision ; that the 
entire length of the towing hawser, including wire-cable attach- 
ment, was, sb far as those on board the Celtic Monarch could ob- 
serve, about 164 fathoms in length from the stern of the tug to the 
stem of the Celtic Monarch (the hawser being about 180 fathoms in 
length, 10 fathoms being inboard on the Celtic Monarch, and about 
5 or 6 fathoms inboard on the tug) ; that the jib boom of the Celtic 
Monarch was 30 feet long, leaving not less than 159 fathoms in the 
clear between the stern of the tug and the end of the tow's jib 
boom ; that, under thèse conditions, and the weather being slightly 
foggy, and the Celtic Monarch relying solely upon the tug, it 
was taken in tow and continued on its course to sea until nearly 
opposite Robinson's Point, when the fog became so dense that those 
on board the vessel were unable to see the tug, but continued to 
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steer the tow by keeping her directly astern of and in the Une of the 
towing hawser; that a lookout was at ail times maintained on the 
forward part of. the forecastle head of the Celtic Monarch, and, 
in addition to the lookout, her second officer was stationed upon 
the forecastle head as an additional lookout, and in order that he 
might be présent to transmit orders to the master, and take any 
precautionary action that might be required in case of accident; 
that the first officer and crew were ail on deck, preparing the vessel 
for seà ; that her master was on the poop deck, astern and alongside 
of her quartermaster at the helm, directing the quartermaster as 
to steering the tow, so as to keep her directly astern of the tug, and 
the full length of the hawser distant from the tug; that the fog horn 
of the tow was constantly sounded down to and after the collision 
of the tug; that the tow proceeded as above stated until 5:50 p. m. 
on the same day, whett the second mate reported from the fore- 
castle head to the captain at the helm that the hawser had carried 
away, and to starboard the helm, which was instantly done, and, by 
the master of the vessel starboarding the helm quickly, he was en- 
abled to direct the movement and momentum of the tow so that she 
cleared both the tug and the steamer Mainlander, thereby direct- 
ing her course to port in such a manner and with great skill and 
seamanship, whereby the tow left the tug and the Mainlander about 
20 feet on her starboard side, and continued outward towards the 
middle of the sound, drifting about in thé fog until about 7 :30 p. m., 
when she was again found by the tug, taken in tow, and brought to 
ah anchorage at a point which her master was informed was in Sal- 
mon Bay; that the Celtic Monarch was in no manner implicated in 
or connected with the collision, which was solely between the tug 
and the steamer Mainlander, nor had the master, officers, or crew of 
the Celtic Monarch any knowledge of the facts and circumstances 
bringing about said collision at or prior to the happening thereof. 
The affidavits filed by the claimant along with its answer were 
those of the masters of the tug and tow. That of the latter is to the 
effect that the Celtic Monarch was taken in tow by the tug at Ta- 
coma at 1 :30 p. m. on the 27th of October, 1904, when the weather 
was hazy, but not sufficiently foggy to prevent the tug and tow from 
plainly observing each other's movements ; that the affùant and his 
said vessel were entirely under the control of the tug, the ship hav- 
ing no means of propulsion or control of any kind, except as she was 
moved by the towing hawser from the tug; that, according to the 
observation of the affiant, his ship was fully 160 fathoms astern 
of the tug, and was towed the entire distance from Tacoma to the 
point of collision at that distance astern ; that when his ship arrived 
off Robinson's Point the fog had become so dense that the tug could 
not be seen, and remained in that condition until the collision, so 
that the affiant and those on board the tow had no knowledge as to 
thé facts and circumstances under which the collision occurred; 
that the affiant could hear the signais which passed between the 
Mainlander and the tug shortly after the collision, but, aside from 
that, has no knowledge as to the collision;' that the first knowledge 
that the affiant had of anything unusual was the calling to him by 
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the second mate, who was standing alongside the vessel's helm, 
which was being handled by a quartermaster under the direction 
of the affiant, of "hard astarboard," the vessel taking a course to 
port and clearing the tug and the Mainlander about 20 feet, they 
being left at that distance on the starboard side of the Celtic Mon- 
arch ; that affiant afterwards learned that the call "hard astarboard" 
had corne to the second mate of the vessel through the mégaphone 
from the captain of the tug; that the affiant had no choice as to 
the time and manner in which his vessel should be taken in tow, 
ail of those matters being entirely in the hands of the tug ; that the 
towing gear was furnished by the tug, and fixed by the tug to the 
tow, at which time it appeared, with ail its shackles and attach- 
ments, to be in good order and condition ; and that there was no 
mishap in connection therewith during the towing, the same, and 
the appliances connected therewith, remaining in good order. 

The affidavit of the master of the tug is the same in effect as that 
of the master of the tow in respect to the taking of the Celtic Mon- 
arch in tow, and as to the condition of the weather, and sets out that 
the Celtic Monarch had no pilot on board, and was navigated sole- 
ly by the affiant, as master of the tug, with the exception that the 
ship simply held in position by her helm, so as to follow steadily 
as a tow foUowing the tug; that the ship had no sail set, nor any 
means of propulsion other than the tug; that she was towed by a 
single hawser, the length of which from the stern of the tug to the 
stem of the tow was at ieast 160 fathoms, the towing hawser being 
180 fathoms in length, and there being not over 10 fathoms inboard 
on the tow, and not over 5 or 6 fathoms inboard on the tug, and that 
the length of the hawser from the stern of the tug to the end of 
the jib boom on the tow was at Ieast 155 fathoms ; that the hawser 
consisted of a new 11-inch manila Une, not over 60 days old, in per- 
fect condition, and was safely shackled to the stern towing bitts 
of the tug, and attached to the tow by means of a 5-inch wire haw- 
ser, safely shackled to the manila line about 20 fathoms forward 
of the vessel's stem ; that ail the towing gear was strong and in 
first-class condition, and never parted at any time during the tow- 
ing nor after the collision; that immediately after the collision, 
the tug herself being then actually making sternway, affiant ran 
to the stem of the tug and called through the mégaphone to the 
lookout and master of the tow to put the helm of the tow hard astar- 
board, and at the same time the affiant immediately cast off the tow 
hawser from the stern of the tug, which could be done instantly, 
it being only necessary to pull out of the shackle the pin which held 
the manila line to the towing bitts; that the tow, with her helm 
so hard astarboard, and under the momentum caused by the towing, 
then directed a course to port in such a manner, and with great skill 
and seamanship, whereby the tow cleared both the tug and the 
Mainlander, passing over to port of both vessels, leaving them on 
her starboard side at a distance of about 20 feet at the time when 
the tow so succeeded in clearing them ; that thereafter the affiant, 
with the tug, immediately saved the lives of ail on board the Main- 
lander, which steamer sank in from 20 to 30 minutes ; that, before 
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theMairlIander sunkithe affiant and his tug tried to save that ship 
by forcing her ontothe, beaeh, but was unable to do so, and there- 
after affiant went tofind his tow in the fog, and found h;er about 
7:15 p. m. of the sameevening, and brought her to a.nchor about one 
mile north by east of West Point. < 

The court below held the case to be such an one as îts local rule 
35 : contemplâtes, and that it could be "finally disposed of in this 
summary proceeding, resembling a motion for judgment on the 
pleadings in an action at law." And in doing so the court further 
held that "the affirmative matter in the answer must be considered 
as true, so far as the sarne is not in conflict witli the allégations of 
the amended libel." Bat admiralty rule 51, prescribed by the Su- 
prême Court, reqiîirès such new facts to be considered as denied by 
the libelant. That rule is as foUows : 

"When the défendant in his answer allèges new facts, thèse shall be con- 
sidered as denied by the libelant, and no replicatlon, gênerai or spécial, shall 
be allowed. But wlthin sueh tlmc after the answer is flled as shall be fixed, 
by the District Court, either by gênerai rule or by spécial order, the libelant 
may amend his Hbel so as to confess and avoid or explain or àdd to the new 
matter set forth In the answer ; and wlthin sueh tlme as may be flxed in like 
manner, thç défendant shall a:nswer such amendments." 

In the event the libelant does not elect to confess and avoid or 
explain or add to such heiv matter, but to stand upon the issues 
raised by the provisions 6î rule 51, the burden of proof of such mat- 
ter rests, as a matter of course, upon the party alleging it, and there 
can be no assumption of its truth without proof. 

We can see no possible justification of the decree appealed from, 
unless it can be held that the amended libel contains no cause of 
action against the ship Celtic Monarch. But we are further of opin- 
ion that it cannot be properly so held, for the reason that the amend- 
ed libel in effect allèges tifiat the loss of the Mainlander was the 
resuit of concurrent négligent acts of the tug and tow, among which 
are the alleged failure of the Celtic Monarch to maintain a proper 
lookout, its alleged consent to be towed by an unseaworthy tug 
with an alleged improper and insufficient towline, and at an alleged 
excessive and négligent speed, under the conditions existing at the 
time, in respect to ail of which allégations of the amended libel 
the claimant of the Celtic Monarch took issue by express déniais 
set up jn its answer. Upon those issues the libelant was clearly en- 
titled to give évidence, and it îs manifest that the merits of the 
cause could not properly be disposed oî in advance of the détermina- 
tion of those issues. 

The judgment appealed from is reversed, and the cause remanded 
to the court below for further proceedings not inconsistent with this 
opinion. 
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MASTERS V. SEELET. 

(Circuit Court of Appeals, Fourth Circuit. May 9, 1905.) 

No. 550. 

Masteb and Servant— Action toe Services— Evidence— Witnesses—Im- 
peachment. 

Where, in an action for salary, plaintiffi's clalm tliat, after he received 
an increase in salary, défendant was also to pay liis actual and necessary 
living expenses, as tlieretofore, whicli défendant denied, rested nialnly 
on his own testimony, défendant was entltled to show on cross-examina- 
tion of plaintifC as a witness ttiat he had previously recovered a defauit 
judgment against défendant on ttie same claim, wliicli liad been set aslde 
for fraud and collusion, for the purpose of impeaching him as a witness. 

[Ed. Note. — For cases in point, see vol. 50, Cent. Dig. Witnesses, §§ 
1133, 1134.] 

In Error to the Circuit Court of the United States for the Western 
District of Virginia. 

M. M. Caldwell and John C. Blair, for plaintifï in error. 

J. F. BuUitt (A. A. Campbell, on the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and 
WADDILL, District Judges. 

PRITCHARD, Circuit Judge. On the S4th of March, 1898, 
George M. Seeley, the défendant in error, instituted an action at law 
for $13,069.67 against the New River Minerai Company, the plain- 
tifï in error, in the Circuit Court of the United States at Abingdon, 
Va., for salary alleged to be due him as the manager and agent of 
the plaintifï in error at Ivanhoe, Va., at which place the company 
was engaged in the business of manufacturing iron. The plaintiff 
in error was incorporated under the laws of New York, and had its 
principal ofifice in that state. A judgment by defauit was entered 
for the défendant in error, and on appeal to the Circuit Court of 
Appeals was reversed and set aside on the ground that the same 
was obtained by fraud and collusion. See New River Minerai Co. 
V. Seeley, 120 Fed. 193, 56 C. C. A. 505. On the 26th of December, 
1898, the défendant in error, George M. Seeley, instituted the prés- 
ent action against the plaintiff in error in the circuit court of Wythe 
county, Va., for salary alleged to be due him as manager and agent 
for the New River Minerai Company in the sum of $56,000, which 
sum embraced the claim for salary alleged to be due, as well as 
items included in the original action bétween the New River Miner- 
ai Company and George M. Seeley. 120 Fed. 193, 56 C. C. A. 505. 
On pétition the case was removed from the circuit court of Wythe 
county to the Circuit Court of the United States at Abingdon, Va. 
On October 20, 1903, the case was trîed, and resulted in a verdict 
and judgment in favor of the défendant in error for the sum of 
$16,466.83. 

When the company fîrst employed défendant in error, it agreed 
to pay him the sum of $100 per month, and also his housekeeping 
expense account. This agreemerit continued until July 1, 1895, 
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when the salary of défendant in error was increased to $5,000 per 
annum. It is contended by défendant in error that under the new 
contract it was understood that the housekeeping expansé should 
be paid by the company, as it had dpne under the former agreement. 
On the contrary, it is contended by plaîntiff in error that, in view 
of the large increase in the salary of défendant in error, he was only 
to receive $5,000 in full for ail services and expenses. 

During the progress of the trial below, plaintiff in error pro- 
pounded to défendant in error the following question (défendant in 
error then being upon the stand as a witness in his own behalf) : 

"Is It not a fa et that In March, 1898, you Instituted a suit In thls court 
based upon the aceount referred to, and that In that suit you obtained a judg- 
ment by default, which was afterwards set aslde by the Circuit Court of Ap- 
peals of the United States for the Fourth Circuit on the ground of fraud and 
collusion?" 

The court sustained the objection of the défendant în error to this 
question, and to this ruling of the court plaintiff in error excepted, and 
filed an assignment of error. 

The forégoing statement of facts is deemed suificient for a proper 
understafiding and disposition of the case. 

The défendant in error, among other things, had testified that 
when his salary was increased to $5,000 per annum the plaintiff 
in error agreed that in addition thereto it would pay his actual and 
necessary liVirig expenses. On the other hand, the plaintiff in 
error admitted that the company, through its governing body, had 
agreed to pay the sum of $5,000 per annum as a salary, but insisted 
that theré was no agreement to pay the necessary living expenses 
of the. défendant in error. Thus it will be seen that there was a 
sharp and well-defined controversy between the parties as to the 
validity of défendant in error's claim for actual and necessary liv- 
ing expenses. The jury was called upon to détermine as to wheth- 
er défendant in error's contention in that respect was true. Inas- 
much as défendant in error on that point relied almost exclusively 
on his 6wn testimony, it was important that the jury should hâve 
been afforded an opportunity to consider a:ny évidence which tend- 
ed to weâken or strengfchen his testimony. Their verdict in regard 
to the particular item in controversy necessarily depended in a 
large measure upon the weight whicTi they attachée! to the testimony 
of the défendant in error. In the first place, the question was 
compétent because it had a tendency to impeach the character of 
the witness. It was not only compétent for this purpbse, but it was 
also relevant to the issue béing tfied, in that it related to the par- 
ticular transaction out of which the controversy between the parties 
arose. Any évidence which would explain the conduct of the de- 
fendant in error at the time the contract was entered into, or any 
évidence which tended to show that he at any time subséquent 
thereto had dealt unfairly with the plaintiff in error in regard to the 
subject-matter of the controversy, was relevant, and should hâve 
been submitted to the jury as évidence to be considered by it in 
determining the weight it should give to the testimony of défendant 
in erroiî in regard to the transaction about which he was testifying, 
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and as bearing uppn the justice and bona fides of his claim. It is 
contended by défendant in error that at most the failure of the court 
to admit the testimony in question was harmless error. There are 
many instances in the trial of causes wherein such contention would 
be well founded, but in this case it is without foundation. The 
failure of the court to allow the question proposed by the plaintifï 
in error may hâve determined the niatter in controversy in favor 
of the défendant in error. In other words, inasmuch as the de- 
fendant in error to sustain- his contention relied mainly on his own 
testimony, any évidence which would hâve explained his conduct 
in relation to the transaction between the parties was material to 
the issue then being considered; and the refusai of the court to 
permit the jury to hâve the benefit of such évidence in their dé- 
libération was not harmless error, but was of such a character as 
to materially affect the verdict which the jury was called upon to 
render. If this had been a case wherein the défendant in error had 
proved his case on the particular point in question by clear and con- 
vincing évidence, by witnesses other than himself, and the court, 
in its discrétion, had refused to permit the question, under such 
circumstances it would in ail probability hâve been harmless error. 

For the reasons stated, the judgment of the Circuit Court is re- 
versed, with directions that a trial de novo be had. 

Reversed. 



ROSENTHAL et al. v. McGRAW et al. 

(Circuit Court of Appeals, Pourth Circuit. May 10, 1905.) 

No. 514. 

1. ReCEIVEES— INCIDENTAL SEBVICES RENDERED THIKD PAETY— RiGHT TO COM- 

PENSATION. 

Certain partnerships owniBg and operating oil properties sold an in- 
terest therein under an agreement that the purchaser shonld receive his 
proportion of the earnings of the properties, without any charge for their 
services in operating the same. Subsequently the flrms became insolvent, 
and a receiver was appointed, who contlnued to operate the properties. 
Beld, that he was not entitled to compensation for the incidental services 
rendered to the purchaser of the part interest, nor was the Insolvent es- 
tate entitled to charge therefor, but was required to divide the earnings 
of the property In accordance with the contract. 

[Ed. Note. — For cases in point, see vol. 42, Cent. Dig. Recel vers, §§ 
160-165.] 

2. Same — Liabilitt fok Interest. 

It was the duty of the receiver to pay over to the owner of the part 
Interest his share of the earnings as made, and his failure to do so ren- 
dered him llable for interest on the sums withheld by hlm from the time 
of their receipt untll he paid the same into court, and asked for direc- 
tions as to their distribution. 

[Ed. Note. — For cases in point, see vol. 20, Cent. Dig. Evidence, §§ 1193, 
1198.] 

3. Evidence— Heaesay— TESTIMONY as to Charges in Books of Account. 

The testimony of a witness as to an indebtedness, based upon his ex- 
aminatlon of charges made in books of account which were not made by 
hlm, and are in no manner authenticated, is hearsay and inadmissible. 

138 F.— 46 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of West Virginia. ' 

Julius J. Frank, for appellants. 

B. M. Ambler (Melville D. Post, on the brief), for appellees. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and 
WADDILL, District Judges. 

PRITCHARD, Circuit Judge. This is an appeal from the decree 
of the Circuit Court of the District of West Virginia making certain 
allowances to the receiver. On and prior to November 1, 1895, the 
firms or copartnerships of Bettman, Watson & Bernheimer and 
Bettman & Watson were the owners of certain oil properties in 
the States of Indiana and Ohio. Thereafter they sold an undivided 
one-fourth interest in certain designated leases of thèse properties 
to the appellants, and continued to operate the same for the joint 
benefit of themselves and the appellants under an agreement to do 
so without salaries or compensation; the appellants to be charged 
only for their proportionate share of expenses and outlay. In 
March, 1898, this copartnership made a gênerai assignment for the 
benefit of creditors in the state of New York. In May, 1898, a suit 
in equity was instituted in the Circuit Court of the District of West 
Virginia against Bettman, Watson & Bernheimer and Bettman & 
Watson, charging that such copartnership was insolvent ; and John 
T. McGraw was appointed a receiver in such proceeding, by an 
order made July 19, 1898, and entered into possession of the prop- 
erties of the insolvents, as well as that of the appellants, including 
oil properties, machinery, tools, etc., and continued to operate the 
same, selling and collecting the proceeds of the product. The prop- 
erty was operated by the receiver until December, 1900, at which 
time the appellants filed a pétition in which they requested the 
court to make an order directing the receiver to turn over to them 
ail property and money of every description then in his possession. 
In response to such pétition, the court made an order requiring the 
receiver to pay to petitioners the sum of $12,000, to be charged to 
their account. Subséquent thereto appellants filed another pétition, 
in which they alleged that the receiver was indebted to them in the 
sum of $11,457.37, with interest thereon from the Ist day of Janu- 
ary, 1900. They also asked the court to require the receiver to ac- 
count to them for ail money and property in his possession. 

A decree was entered referring the pétition of the appellants to 
a master; requiring him, among other things, to report what money 
he had received "from the Rosenthal estate, inVolved with the prop- 
erty of Bettman, Watson & Bernheimer and Bettman & Watson; 
what proportion, if any, of the costs, expenses,, and charges of the 
receivership should be chargeable to the Rosenthal estate; to make 
settlement of ail matters in dispute between Bettman & Watson 
and Bettman, Watson & Bernheimer and the said Rosenthals; what 
compensation, if any, should be allowed the "receiver, and those act- 
ing for and under him, in the handling, operating, and administer- 
ing the Rosenthal estate in connection with the receivership of the 
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estâtes pi Bettman and Watson and Bettman, Wàtson Su Bern- 
heimer." The spécial master, in his report, stated the account be- 
tween the parties on the basis of monthly statements, commencing 
January, 1900. He charged the appellants with 6 per cent, of the 
gross receipts as compensation for the receiver's services, and with 
the further sum of $2,999.29 as due from them to the insolvents be- 
fore the date of their assignment. He also refused to allow inter- 
est to the appellants on the sums in the receiver's hands. No serv- 
ices were rendered by the receiver to the appellants, except his 
opération of the property of the insolvents. 

Max Drey, who is a creditor to the extent of $223,000, out of a 
total indebtedness of $265,000 of the estate of the insolvents, 
through his counsel, moved to dismiss this appeal on the ground 
that the court did not hâve jurisdiction. This motion vv^as refused. 

The master found that the receiver was entitled to 5 per cent, 
of the gross earnings of the property belonging to the appellants. 
The court did not make the allowance as found by the master, but, 
in lieu thereof, signed a decree which required 5 per cent, of the 
gross earnings of the property of the appellants to be paid into the 
gênerai fund, and increased the receiver's compensation to an 
amount equal to that sum. 

It is admitted that, by the original contract by which the appel- 
lants acquired their interest in the property, the insolvents agreed 
to contribute their services in the opération and sale of the products 
of the properties without salaries or compensation of any kind. 
The receiver, with knowledge of this fact, took charge of the prop- 
erties belonging to the insolvents, and operated the same without 
calling the attention of the court to the fact that such an agree- 
ment was in existence. If the property of the insolvents had re- 
mained in their hands under the orig-inal agreement by which the 
appellants became the owners of the shares which they held, they 
would not hâve been entitled to any compensation whatever for any 
services rendered in operating and marketing the products of such 
properties. This part of the agreement between the insolvents and 
the appellants was a valuable considération, and was no doubt one 
of the inducements which caused the appellants to purchase the 
property in the first instance. Under thèse circumstances, the re- 
ceiver was not entitled to compensation for incidental services ren- 
dered in operating the property of appellants, and such charge on 
account of compensation to the receiver should not be made in the 
shape of gênerai costs of administration, any more than to the re- 
ceiver direct; and in this respect the decree is clearly erroneous. 

We think that it was the duty of the receiver to turn over to the 
appellants the suras of money which he received from time to time 
as the proceeds of the sale of their property, and his failure to do so 
rendered him liable for interest on the sums thus retained from the 
time he received them until the same was paid into the registry of 
the court. 

In Manhattan Cloak & Suit Co. v. Dodge, 21 N. E. 344, 6 X,. R. 
A. 370, Elliott, C. J., of the Suprême Court of Indiana, who de- 
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livered the opinion of the court, in charging an assignée with in- 
terest, in favor of creditors, says : 

"He was bound to exercise diligence to secure a stâtement of the amount 
of the clalms presented to the court, and ask an order declarlng a dividend. 
A trustée has no rlght to keep money from the beneflciaries, when by reason- 
able diligence he can secure an order for their beneflt He had no right to 
withhold ail the money until his final report was filed, for dividends may be 
declared when the amount can be ascertalned, although without absolute 
accuracy, as the court may approxiinate the exact amount. Doubtless the 
assignée may show an excuse, where one exlsts, for failing to secure an order 
declarlng a dividend, but no such excuse is hère shown." 

In Schwartz v. Keystone Oil Co., 153 Pa. 283, 25 Atl. 1018, it 
was held that it was the duty of the receiver to advise the court as 
to funds in his hands, and ask for directions as to their distribution. 
At page 288 of 153 Pa., page 1019 of 25 Atl., the court said : 

"If delay in distribution was unavoidable, then the receiver should hâve 
paid the money raised into court, or invested it at interest, under the order 
of the Court, for the beneflt of those to whom It should be awarded. • • * If 
he found himself with such a sum on hand as, if it had been his own, he would 
hâve invested it, it was his duty to ask leave of the court to invest it, and 
try in good faith to keep it invested, for the beneflt of the owners. When the 
assets werè turned into money, it was his duty to make out his account, and 
submit the fund to the discrétion of the court." 

Beach on Receivers (2d Ed.) § 757, p. 817, states the rule as fol- 
iows: 

"The receiver Is personally liable for Interest in two classes of cases : (a) 
When he has funds in his hands on which he could by proper management 
bave eollected interest : (h) when he is charged with interest as a penalty for 
neglect or misconduet." 

In view of thèse authorities, it is clear that the receiver is liable 
for interest on two grounds: First, he had funds in his hands 
which he refused to pay the appellants, and on which he could, by 
proper management, hâve coliected interest; he is also liable for 
interest as a penalty for failing to pay over the sums which came 
into his hands. 

The appellants also contend that the court erred in affirming that 
portion of the master's report in which he finds from the testimony 
■of the witness Watson that the appellants were indebted to the in- 
solvent firms prior to their assignment. Watson testified that the 
only examination which he made of the books pertained to the Ohio 
and Indiana leases. He stated that none of the entries in the 
books were in his handwriting, and that he did not superintend the 
making of the same. He also stated that he did not compare any 
of the entries in thèse books with any of the original entries of rec- 
ord. Before thèse books could hâve been introduced as compétent 
évidence, it was incumbent on the party offering them to show by 
compétent proof that they correctly represented the items involved 
in the transaction which was then being considered. It was not 
shown that the party who made the entries was beyond the juris- 
diction of the court. Neither was it shown that, by reason of in- 
sanity or other inability, he was not able to be présent and testify 
-as to the entries contained therein. And it does not appear that 
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the witness made a thorough examinatïon, or that he was in a po- 
sition to testify from his own knowledge of the truthfulness of any 
of the statements which he made. His testimony was hearsay, 
and should not hâve been admitted in the first instance. Chaffee 
V. United States, 18 Wall. 516, 21 L. Ed. 908 ; Nicholls v. Webb, 8 
Wheat. 326, 5 L. Ed. 628. The witness, among other things, stated, 
"I found the account virtually correct as set forth in the books, as 
near as I am able to judge." In other words, he knew nothing 
about the entries in the books of his own knowledge, and based his 
statements upon the ground that he found several entries in thèse 
books, but did not undertake to say that they were genuine, or that 
he had any knowledge as to when or why they were entered. If 
it were compétent to introduce this kind of évidence, ail that would 
be necessary for one to do, in order to prove the contents of a book 
containing accounts, would be to hâve some one who knew noth- 
ing about the books, or the manner in which they were kept, testify 
that he had examined the same, and that on such examination he 
found certain facts to exist. This testimony was incompétent, and 
should hâve been excluded by the master. The rule in regard to 
the introduction of record évidence is plain and explicit. It has 
been universally held that, in order to render record évidence com- 
pétent, it must be shown that the party who made the entry is be- 
yond the jurisdiction of the court, or is, on account of death, in- 
sanity, or other disability, unable to appear in person and testify. 
In this case there was no foundation laid upon which to base the 
introduction of évidence. 

We are of opinion that the Circuit Court erred in afïirming that 
portion of the master's report which found that the appellants were 
indebted to the firm of Bettman, Watson & Bernheimer in the 
sums involved in this finding. 

For the reasons stated, we are of opinion that the Circuit Court 
was in error. The cause is therefore remanded, with the direction 
that the decree be reformed in accordance with the views herein 
expressed. 

Decree modified. 



SOUTHERN RY. CO. V. LOGAN. 

(Circuit Court of Appeals, Fourth Circuit. May 9, 1905.) 

No. 583. 

Masteb and Servant— Injtjet of Servant— Assumed Risk. 

Plaintiff, who was employed as a conductor in the switchyards of dé- 
fendant railroad company, in taking a dining car to a Y at a junction 
about a mile from the yards, in the nighttime, for the purpose of turn- 
Ing the same, placed the engine behind ; leaving no light in front of the 
car, except a lantern, which he held in his hand while standing on the 
front platform. Other engines and trains were frequently on the tracks 
at the junction, and it happened on this occasion that an engine which had 
left its train on the Y was backing up to a coal chute, and a collision oc- 
curred between the tender and the dining car, in which plaintiff was in- 
jured. HeW, that It was error to instruct the jury that plaintiff could 
recover, although the placing of the engine behind the car, instead of in 
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front, was more dangerous, If they found that he dld so by direction of tlie 
yard master, who was hls superior, since, even in such case, being f amiliar 
with the addltionâl risk Involved, he assiinied the same, and could not 
charge défendant with llability for its resuit. 

[Ed. Note.— For cases In point, see vol. 34, Oent. Dlg. Master and Serv- 
ant, §§ 561, 562, 648-650. 

Assumption of risks incident to employment, see note to Chesapeake 
& O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

In Error to the Circuit Court of the United States for the Dis- 
trict of South Carolina. 

C. P. Sanders, for plaintiff in error. 

Jos, A. McCullough, for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, 
District Judge. 

PRITCHARD, Circuit Judge. The défendant in error, who was 
a yard conductor in the service of the plaintiff in error at Spartan- 
burg, S. C, brings this action to recover the sum of $20,000 for dam- 
ages received by him while in charge of a "diner" which had been 
left at Spartanburg for the purpose of being turned, in order that 
it might be ready for the train which was due to pass Spartanburg 
at 7 o'clock each morning. In order to turn this car, it was neces- 
sary to take it to the yard of the plaintiff in error, which was sit- 
uated at the junction of the Asheville & Spartanburg Railroad with 
the main line running from Charlotte to Atlanta. The Y was a 
little over one mile from Spartanburg. The défendant in error was 
charged with the duty of turning the diner, and, in doing so, used 
a switch engine which was furnished him for that purpose. This 
engine was provided with a headlight at each end, which was put 
there to enable the engineer to see obstacles on the track in time 
to prevent a collision. The défendant in error had complète con- 
trol over the movements of the engine and dining car between 
Spartanburg and the Y. In going from Spartanburg to the junc- 
tion Y, it was necessary that the operator at Spartanburg should 
notify the operator in the office of the plaintiff in error at the junc- 
tion yard to hold the engines and trains at that point until the en- 
gine and cars leaving Spartanburg should arrive. This office is 
situated at the northern end of the junction (the end nearest Spar- 
tanburg), while the Y was at the southern end of the junction yard 
(the end nearer Greenville). On the night in question the operator 
at Spartanburg notified the operator at the junction yard to hold. 
the engines and cars until the défendant in error in charge of the 
diner should arrive at that point. On arriving at the office, the 
défendant in error, as conductor in charge, failed to report before 
proceeding beyond that point. After leaving this point, the défend- 
ant in error, while in charge of the diner and engine, signaled the 
engineer to go at a greater rate of speed. This signal was repeated 
twice. The engine had been placed in the rear of the car, and the 
défendant in error was standing on the platform in front of the 
diner, with no light except his hanid lantern. On the night in ques- 
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tion an engine of the plaintiff in error, which had left its cars at the 
Y, was on the main îine, and was running back towards the coai 
chute, and while running in this manner the engineer suddenly be- 
came aware of the approach of the dining car. He at once reversed 
his engine, but before he could start in the opposite direction the 
dining car struck the tender, which resultèd in the in jury to the 
défendant in error. 

It is contended by the plaintiff in error that the court erred in 
tising the foUowing language in its instruction to the jury : 

"* • • But under that testlmony, If you believe that the yard master 
Instructed hlm to move the engine in that way, the car being In front, al- 
though you might conclude that that was not the safest way to do it — it was 
«lear that it was not the safest way — ^yet, if the yard master instructed him to 
use it that way, then no négligence can be imputed to him for using the en- 
gine in that manner ; the yard master being superior in authority to the con- 
■ductor. ♦ » *" 

There was évidence which tended to show that the défendant in 
«rror, in pushing the car in front of the engine, did so under the 
orders of the yard master. It was also in évidence that the move- 
ments of the car and engine were directly under his control and he 
had the right, if he chose to do so, to put the engine in front of the 
car, instead of pushing it. It does not appear that coercion was 
used by the yard master. Even if the yard master had directed 
the conductor to put the engine behind the car, and if such direc- 
tion amounted to coercion, if at that time the défendant in error 
was aware of the risk which he assumed, he would be guilty of 
contributory négligence, and would assume any risk incident to 
carrying the car to and from the différent points on the yard. 

In the case of Reed v. Stockmeyer, 74 Fed. 194, 20 C. C. A. 388, 
among other things, it is said : 

"It is urged that Stockmeyer, in obeying the orders of Drehoble, acted under 
compulsion, and should not be, therefore, held to bave assumed the risks of 
the work he was directed to perform. It is conceded that he made no objec- 
tion to the order ; that he did not protest any incapacity to comprehend the 
risk ; but that he was coereed into compliance with the order through fear of 
discharge in case of disobedience. That, how.ever, does not charge lîabillty 
upon the master. In the absence of restrictive contract provisions, the master 
Is at llberty to discharge the servant at any time. So, likewise, is the servant 
at llberty to abandon his service at will. The master has the right to demand 
other service than that for which the servant has engaged. The latter may 
accept or décline at will. Declining, he may lose employment. Accepting, he 
assumes the risks attending the service, if he knows or has been properly 
warned of them. The servant is not under guardianship. He is a free man, 
at liberty to make such contracts as he will. That through stress of circuni- 
stances he consents to the orders of the master, rather than be discharged 
from employment, does not impose llability upon the master because of such 
demand, if he has otherwise performed the duty which the law imposes upon 
him with respect to the servant. Leary v. R. Co., 1S9 Mass. 580, 2 N. E. 115, 
52 Am. Rep. T33 ; Dougherty v. Steel Co., 88 Wis. 343, 350, 60 N. W. 274." 

While it appears from the évidence that it was the custom to 
push the car, it is conceded that it would hâve been much safer to 
hâve placed the engine in front, where the engineer could hâve had 
the benefit of the headlight; and the testimony shows that, if the 
engine had been in front, the headlight would hâve enabled him 
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to have dîscovered the approaching engine in time to hâve avoided 
the accident. 

In this case there were two ways by which the défendant in error 
could have performed the services which were required of him 
One of thèse was less hazardous than the other, but he chose to 
adopt the one which involved the greater risk, and in doing so he 
assumed ail risks incident thereto. He was a man of mature years,. 
and had been in the employment of the company for some time, 
and was thoroughly familiar with ail the dangers with which he 
was surrounded while engaged in carrying the dinar from the va- 
rious points on the yard in the nighttime. He knew that after he 
passed the junction office the car was on a track which was fre- 
quently used by other engines and cars, and the manner in which 
he carried the diner over this particular portion of the track, with 
nothing but a lantern to indicate his approach, was attended with 
great hazard. Notwithstanding such knowledge on his part, he 
failed to report his arrivai at the junction yard; and, after passing 
that point, instead of keeping his car under control, he signaled the 
engineer for a greater rate of speed, and although the engineer re- 
sponded, and increased the rate at which they were going, he again 
signaled for more speed, and, as a resuit of such négligent conduct 
on his part, the car was moving so rapidly that it was a physical im- 
possibility for the engineers tb stop their engines in time to prevent 
the collision which occurred. 

It has been repeatedly held that when one assumes employment at 
railroad yards, where there are many side tracks, and where trains 
and engines are constantly passing, he assumes the risk incident to 
the emplovmcnt in which he is engaged. In the case of Randall v. 
B. & O. R. Co.; 109 U. S. 482, 3 Sup. Ct. 325, 27 L. Ed. 1003, it is 
said : 

"A railroad yard, where trains are made «p, necessarily has a great num- 
ber of tracks and switches close to one another; and any one who enters 
the service of a railroad corporation, connected with the moving of trains, as- 
sumes the risk of that condition of thlngs." 

In the case of Tuttle v. Milwaukee Railway, 122 U. S. 194, 195, 
7 Sup. Ct. 1168, 30 L. Ed. 1114, it is also said : 

"It Is for those who enter into such employments to exercise ail that care 
and caution which the périls of the business In eacb case demand. The périls 
in the présent case, arislng from the sharpness of the curve, were seen and 
known. They were not llke the defects of unsafe machlnery which the em- 
ployer has neglected to repalr, and which his employés have reason to sup- 
pose is in proper worklng condition. Everythlng was open and visible, and 
the deceased had only to use his sensés and his facultles to avoid the dangers 
to which hé was exposed." 

Judge Cooley states the rule as follows: 

"The rule Is now well settled that. In gênerai, when a servant, In the exécu- 
tion of his master's business, receives an injury which befalls him from one 
of the rlsks incident to the business, he cannot hold the master responsible, 
but must bear the conséquences hlmself. The reason most generally asslgned 
for this rule is that the servant, when he engages In the employment, does 
so lu View of ail the Incldental hazards, and that he and his employer, when 
maklng thelr negotlations, ûxlng the terms and agreeing upon the compensa- 
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tion that shall be paid to him, must hâve contemplated thèse as having an 
important bearing upon thglr stipulations. As the servant then knows that 
he wlU be exposed to the Incldental rlsk, 'he must be supposed to hâve con- 
tracted that, as between himself and the master, he would run this risk.' " 

In view of the law and évidence in this case, the instruction of 
the Circuit Court to the jury to the efifect that, inasmuch as the 
yardmaster had directed the conductor to push the diner with the 
engine, no négligence could be imputed to him, was erroneous. 
The court should hâve told the jury that, even though the défend- 
ant in error was moving the diner under the directions of the yard 
master, if they found that at the time he had knowledge of the risks 
that were incident to his employment, and that he assumed the 
same, they should find in favor of the plaintiff in error, or, if they 
should find that there were two means by which he could hâve 
moved the car, and that he adopted the one which involved the 
greater risk, that the défendant in error would not be entitled to re- 
cover. 

For the reason stated, the judgment of the Circuit Court îs re- 
versed, and the case is remanded for a trial de novo in accordance 
with the opinion of the court. 

Reversed. 



LAFFERTY MFG. CO. et al. v. ACME RY. SIGNAL & MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. April 11, 1905.) 

No. 1,127. 

Patents— Invention— Rail w AT Toepedoes. 

The Bevington patent, No. 474,718, for a rallway torpédo, Is for a com- 
blnatlon of éléments ail of which were old, and dlffers from prior struc- 
tures only in the substitution of paper for tin or other métal as materlal 
for the dome-shaped cap, which does not constitute patentable invention, 
the only advantage shown being in the lessening of the cost. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

The blll is to restrain Infringement of letters patent No. 474,718, Issued 
May 10, 1892, to J. H. Bevington, for iniprovement in torpedoes. The torpedoes 
meant are the detonating class used on métal rails as signais that there Is 
danger ahead. The decree of the Circuit Court held the patent to be good and 
valid ; appellee to be the sole and exclusive owner thereof ; and that de- 
fendant had infrlnged clalms one to flve, inclusive ; enjoining the défendants 
from further infringement, and ordering an accounting. The clalms held to 
be infringed are as follows : 

"1. A torpédo embodying In Its construction, and in combination, substan- 
tlally as hereinbefore deseribed, a base or bottom part and a cover or top part 
of paper or other analogous material secured to each other to form a hoUow 
Shell, and a composition, explosible by concussion, contalned in said case of 
«hell." 

"2. A torpédo embodying In its construction, and in combination, substan- 
tially as hereinbefore deseribed, a base or bottom part of métal and a cover 
or top part of paper secured to each other to form a hollow case or shell, and 
a composition contained in said shell, which Is explosible by concussion." 

"3. A torpédo embodying In Its construction and in combination, substan- 
tially as hereinbefore deseribed, a metallic base or bottom and a waterproofed 
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paper cover or top part secnred to each othep to form a contalnlng-ease for the 
explosive composition." 

"4. A torpédo embodylng In Its construction, and In combinatlon, substan- 
tially as hereinbefore desoribed, a metallic base or bottom part, a water-proof 
cover or top part, and a liuing or upper surface of water-proof paper, such as 
E, for the base part, ail secured to each other to form a contaîning-case for 
the explosive composition. 

"5. A torpédo embodylng in its construction, and in combinatlon, substan- 
tlally as hereinbefore described, a metallic base or bottom part and a paper 
cover or top part secured to each other by an annular flange on the outer 
rlm of sald base part, vrhich flange is turned over and onto the rlm of the pa- 
per part to form a case or shell, and a composition exploslble by concussion 
contained In said case or shell." 

From this decree the appeal is prosecuted. Other patents clted are as fol- 
lows: 

No. 167,532, Sept. 7, 1875, F. Hickman. 

No. 170,067, Nov. 16, 1875, H. J Detwlller. 

No. 257,761, May 9, 1882, J. H. Ridgway. 

No. 279,992, June 26, 1883, A. R. Tiffany. 

No. 375,2.-54, Dec. 20, 1887, J. H. Bevington. 

No. 441,830, Dec. 2, 1890, W. A. Dunlap. 

No. 676,327, June 11, 1901, E. S. Lafferty. 

Britlsh patent, No. 1,064, Mch. 21, 1873, to William E. Newian. 

The further facts are stated In the opinion. 

Thomas F. Sheridan, for appellants. 
De Witt C. Tanner, for appellee. 

Before JENKINS, GROSSCUP, and, BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts). Beving- 
ton's device is a shell or case having a base part of métal, circular 
in form, over which is laid, almost, but not quite, to its circumfer- 
ential edge or rim, paper or some analogous fabric, light, soft and 
flexible. Over this is placed a dôme of paper, preferably water 
proofed, whiose edges join the edge of the paper lying over the métal 
base, the whole being secured together, after the explosive is in- 
serted, by means of an annular flange formed of the outer rim of 
the métal base turned over upon the outer edge or rim of the paper 
constituting the cover and the base layèr. The torpédo thus formed 
is held to the rail by a métal strap, the ends of which reach around 
the edges of the rail. 

Railroad torpedoes of this gênerai description admittedly are 
old. Of the éléments of Bevington's torpédo, the holding strap, 
the explosive compound, the métal base, and the paper lying over 
the métal base, are old. [Heckman and Detwiler patents]. The 
dôme shaped cap is old. Clamping flanges are old [Detwiler]. 
The new thing donc by Bevington in the matter of the cap, was to 
substitute paper for tin or other métal. So that, whatever merit 
Bevington's patent has, is to be found in his substitution of paper 
for tin or other métal, as material for the dorrie shaped cap. 

A mère substitution of one material for another, does not consti- 
tute invention. Florsheim v. Schilling, 137 U. S. 64, 11 Sup. Ct. 
20, 34 L. Ed. 574; Gardner v. Herz, 118 U. S. 180, 6 Sup. Ct. 1027, 
30 L. Ed. 158; Celluloïd Mfg. Co. v. Tower (C, C.) 36 Fed. 451. 
The mère fact that the cost of the article to the public is thereby 
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cheapened does not give to the substitution of one material for an- 
other the quality of patentable invention. 

Two claims are made, however, to take the substitution of one 
material for another hère shown out of the gênerai rule. The first 
is, that danger in the manufacture and use of the torpédo is thereby 
lessened ; and the second, that the use of the paper cap, by putting 
paper against paper in the crimping process that makes the joint, 
results in the making of a better joint. 

The first of thèse claims is the one insisted upon most strongly 
by counsel for appellee. But to our minds, it is a claim not proven. 
We are unable to see, in the absence of proof of actual injury, that 
the one form of torpédo is more dangerous than the other. In the 
use of each, danger seems to be at a minimum. And the proof of 
actual injury offered is wholly inconclusive and unsatisfactory. 

The second claim is the one that seems to hâve determined the 
judgment of the Circuit Court. It does not appear to hâve been, 
consciously, in the mind of the inventor, for no advantage in that 
respect is pointed out in the letters patent. The truth is, that as an 
élément of better joinery, the feature of paper against paper does not, 
to any considérable extent, seem to hâve been carried out in the Bev- 
ington patent. In that patent, in the crimping for a joint, the paper 
is not turned up. The contact of paper against paper is only over a 
little horizontal portion not affected by the crimping. It was not 
until appellants' torpédo came into the market that the paper itself 
was turned up in the crimping process, so as to bring paper against 
paper throughout the joint made. We do not feel at liberty, under 
the case hère disclosed, to hold, that a joint that thus finally and 
adequately utilizes the advantage of crimping paper on paper, is 
anticipated by a previous joint in which the contact was but partial 
and inadéquate, and, so far as we can see, without any conscious 
design. 

The decree of the Circuit Court will be Reversed, and the cause 
remanded with instructions to the Circuit Court to dismiss the bill 
for want of equity. 
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B3LECTRI0 BOOT & SHOH FINISHING CO. t. LITTLE et aL 

(Circuit Court of Appeals, First Circuit. June 13, 1905.) 

No. 568. 

Patents— Novet.tt—Process of FinIsiiinq Boot and SnoE Soles. 

The Crooker process, reissued purent No. 11.114, clairu 1, for a process of 
polishiii;; inid liiiisliing sole and lisel edges aiid other parts of boots and 
slioes, is void for lauk of pateut;ible iiovelty in view of tlie prior art. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 
For opinion below, see 75 Fed. 276. 

Benjamin Phillips and Elmer P. Howe, for appellant. 
Oliver R. Mitchell, for appellees. 

Before PUTNAM and LOWELL, Circuit Judges, and BROWN. 
District Judge. 

BROWN, District Judge. Claim 1 of letters patent No. 11,144, 
to William W. Crooker, dated February 10, 1891, is : 

"(1) The improvement in the art of polishing and flnishing sole and heel 
edges and other parts of boots or shoes, whlch consists in dyelng said parts 
or surfaces black and treating the sald surfaces with wax or other résinons 
or waterproof compound, and polislilng the same by contact with a rapidly 
moving yielding surface, substantially as described." 

The complainant contends that this claim is for a novel and pat- 
entable process. 

To color the surface of a material, and then to wax it and polish 
it by hand with a cloth or soft pad, is a proceeding so common that 
it requires satisfactory évidence to shOw that it was novel or in- 
volved invem.on to apply it to the finishing of boots and shoes. 
The complainant's argument is skillfully framed, and is based upon 
évidence produced for the purpose of showing the practical value of 
complainant's mode of finishing, and the previous attempts and 
failures of persons skilled in the art to attain a resuit as satisfactory 
as that of the complainant. 

It is said that, in the prior art, the leather was colored by sédi- 
ment stains which were not a true black ; that to prépare the leather 
to receive such stains its fiber was raised by buffing; that when the 
stain had been applied it acted upon the leather partly as a true dye 
and partly by depositing insoluble particles on the raised fiber of 
the leather; that, in order to incorporate the sédiment or insoluble 
parts of the stain with the leather and to bring out the final color, 
it was necessary to burnish the leather with a hard tool before the 
surface was ready for the wax polish ; that in factories the burnish- 
ing step required expensive machinery, and had to be performed 
while the leather was in "temper," or in a suitably moist condition ; 
that the use of a true dye prepared the leather for immédiate polish- 
ing, and rendered unnecessary the usual step oi burnishing, with it» 
attendant inconvenience and expense for machinery. 
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The complainant contends, also, that the use of a dye obviated the 
necessity for preparing the leather by buffing, or raising its surface, 
and that this was a substantial advance in the art. This feature is 
not referred to in the spécification, and we can attach httle import- 
ance to it, in view of the patentee's testimony. He was asked, "As 
ordinarily practiced in the use of your process, is the prehminary 
bufïing or sandpapering omitted?" and replied, "It is not." 

Was it novel, and did it constitute invention, to dispense with the 
opération of burnishing? 

A final polish secured by applying wax and rubbing it with cloths, 
pads, or brushes seems to hâve been as common a feature in the 
finishing of boots and shoes as in the polishing of floors or furniture. 
Novelty must be sought, therefore, in the mode of preparing the 
surface for polishing. The argument cornes, in substance, to this : 
Crooker prepared his surface with an insoluble black dye, while in 
the prior art the surface was prepared by staining and burnishing. 
Crooker, however^^was not the first to omit burnishing in preparing 
the surface of leather to receive a wax polish. The évidence shows 
clearly that leather had been treated with colored stains or dyes and 
immediately given a wax polish without resort to burnishing to in- 
corporate the color with the leather, or to bring out the final color. 

Assuming that dyed leather is as well prepared to receive a wax 
polish as leather stained and also burnished, it is still true that 
leather was commonly prepared for polishing by the use of stains 
or colored dyes, without burnishing. Mr. Folsom testifies that he 
used black coloring matter made of alcohol, water, logwood, and 
tincture of iron, and immediately finished the leather with a wax 
polish for the purpose of avoiding the expense of burnishing. We 
think the évidence such as to preclude a finding that Crooker was 
the first to suitably prépare the surface for polishing without resort 
to burnishing. 

The complainant concèdes that, in the use of sédiment stains, the 
final color was produced partly by a dyeing action and partly by 
fixing insoluble particles to the fiber and rubbing them in with an 
iron. When the burnishing was omitted, however, as was the case, 
not only with the black stain described by Mr. Folsom, but with va- 
rions colored stains and dyes, the process was substantially that of 
the patent in suit, so far as the avoidance of the expense of burnish- 
ing is concerned. It is, of course, impossible to avoid anticipation 
by limiting the claim to an aniline dye, or by saying that a blue- 
black dye is not a black dye. The black stain of Folsom was used 
by him simply as a black dye. The various other stains which 
were not burnished were used simply as dyes, and, although the 
color might hâve been dififerent from or inferior to the complainant's, 
we find no patentable novelty in the mère substitution of a superior 
dye in a well-known process of finishing shoes without burnishing. 

We are of the opinion that, in view of the prior art, there was no 
patentable novelty in what is claimed. The évidence as to commer- 
cial use and as to the importance of the Crooker process does not 
aid the patent. It clearly appears that what is done in practice is 
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something very much more spécifie than that claimed, and that the 
superior resuit of the so-called Crooker process is due to the use of 
a particular dye, specially selected wax, and a particular kind of 
polishing applîance which the patentée says "is necessary in order 
to be practical." Upon évidence as to the process actually used, as 
distinguished from that described in the patent, the Circuit Court 
was of the opinion that the spécification was, for the purpose of 
deceiving the public, made to contain less than the whole truth rela- 
tive to the invention, and hence that the patent must be held to be 
invalid under Rev. St. § 4920 [U. S. Comp, St. 1901, p. 3394]. We 
find it unnecessary to détermine this question, since it is sufficient, 
for the purposes of the case, to say that the process described in 
claim 1 did not involve a patentable novelty. 

On the whole, as dyes of ail kinds, including aniline black, had 
previously been in public and gênerai use for dyeing ail kinds of 
materials, there was no invention in applying them, as distinguished 
from staiûs and pigments, to leather. It is admitted that picric acid 
is a dye, and had previously been applied to leather for obtaining a 
yellow color, the process of finishing being substantially the same as 
that disclosed in the patent in issue; and there could'be no inven- 
tion in substituting for picric acid aniline black after it came on the 
market. Indeed, from every point of view, what is claimed was 
within the cotomon arts as generally practiced before the alleged in- 
vention of claim 1 of the Crooker patent. 

The decree of the Circuit Court is affirmed, and the appellees re- 
cover costs of appeal. 



CURTAIN SUPPLT CO. v. NORTH JERSEY ST. RT. CO. 
(Circuit Court, D. New Jersey. May 9, 1905.) 

1. Patents— Infbiiïgembnt—Shade-Holdin& Device. 

The Forsyth patent. No. 559,446, for a shade-holdlng device for use 
chiefly on the shades In car Windows, discloses Invention, and is valid, 
but, Ini yiew of the prlor art, is limlted to the self-righting feature which 
Is Its essentlal élément, by means of which the bottoni of the shade, 
when puUed or pushed eut of the horizontal, will automatically reas- 
sume such position. As so construed, held not Infringed by the device of 
the Hoyt patent, No. 676,557. 

2. Same. 

The Paterson patent, No. 659,315, for a shade fixture, claliiis 1, 2, and 
8, construed, and, as limlted by the prlor art, held not Infringed. 

In Equity. Suit for infringement of patents. On final hearing. 

C. C. Linthicum and L. S. Bacon, for complainant. 
J. Edgar Bull and Worth Osgood, for défendant. 

GRAY, Circuit Judge. The bill filed in this case charges the in- 
fringement of claims 1 and 2 of letters patent No. 659,44,6, dated 
May 5, 1896, and issued to Henry H. Forsyth, and Henry H. For- 
syth, Jr., for shade-holding device, and claims 1, 2 and 3 of letters 
patent ÎS^o. 659,315, issued October 9, 1900, to James W. Paterson, 
for shade fixture, The défendant is sued as the user of the patented 
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device, the same having been manufactured by the National Lock 
Washer Company, of Newark, New Jersey, which company, by 
stipulation, is defending the suit. Complainant's title to both pat- 
ents is also admitted by stipulation, as well as the use of the alleged 
infringing device and the corporate character of the parties com- 
plainant and défendant. The complainant thus describes the device 
of the Forsyth patent: 

"This patent (whlch wlll be referred to as the 'Forsyth patent') relates to 
a device for holding a window shade or curtaln In any desired position of 
adjustment, within the limits of the window frame, and the device is most 
frequently employed on the shades or curtains of railroad and street railway 
cars. Thèse shades are usnally of heavier cloth than the ordinary shade 
cloth which is used in houses, and as the cars are subjected to vibrations 
and occillatlons of a moro or less violent character, and as the curtains or 
shades are sometimes drawn down when the Windows are open, the shade- 
holding device must be of such character as to hold the curtain against the 
tendency of thèse forces to disturb its position. Thèse curtains or shades 
are attached at one end to a shade roller containing a spring which exerts 
a constant tendency to turn the roller in a direction to wind up the shade 
thereon, and which roller diffiers from the one commonly used in house cur- 
tains or shades in the faet that the holding dogs, which lock the shade roller 
in position when it cornes to rest, are omitted. 

The shade-holding device is Intended to hold the lower edge of the shade 
at the desired élévation, against the oscillations, vibrations, and other external 
forces Incident to the movements of the car, the force of the wind when the 
window is open and the curtain is lowered, and also against the constant 
tendency of the shade-roller spring to wind the shade upon the roller. Pur- 
ther, the shade-holding device must be of such character that the shade may 
be quickly adjusted by the passengers upon thèse cars. 

In the followlng cuts (which are figures 2 and 3 of the drawings of the For- 
syth patent) the construction of the Forsyth fixture and its relation to the 
shade and window frame, are clearly shown : 



F^.» 




The shade stick eonsists of a hollow rod (11), which is enclosed within a 
pocket in the lower end of the shade (10), and contains two sliding rods (13), 
whose inner ends are provided with pinch-handles or pendants (22), and 
whose outer ends carry elongated heads (l(i), provided in their faces or verti- 
cal edges with friction tips (26). The estremities of thèse heads are roundeOt 
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on thelr outer corners, as shown In figure 2 of the patent, but may be provided 
w'ith rollers (27), as shown in figure 3 of the patent. The détails of con- 
struction of the heads are moré clearly shown in figures 4 to 6, inclusive, of 
the drawings of the patent. Coiled springs (14), located wlthin the hollow 
shade stick, and having a bearing thereon and upon the shanks of the heads, 
tend to thrust the latter out into contact with the window frame, which latter 
is provided with vertical grooves in which the heads move so as to hold 
the shade parallel to the window. 

The friction tips are of sueh character and the springs of the flxture are 
so proportioned as to hold the shade in the adjusted position, and this holding 
functlon is automatically effected. To adjust the shade to a higher or a 
lower position, the pinch handles or pendants are provided, and by proper 
manipulation the shade can be raised or lowered and held in any adjusted 
position with the shade stick or bar parallel to the bottom of the window 
frame. Expérience bas proven, however, that this Is not the universal or 
even the usual mode of adjustlng the shade. The ordinary passenger seizes 
the lower edge of the shade, usually near one end, and attempts to pull it 
down or push it up, with the resuit that the shade stick Is likely to be placed 
in a canted or oblique position, and in the attempt to restore the shade to 
a horizontal position, unless spécial provisions are made, the holding heads 
wlll escape from the grooves, and the lower edge of the curtain freed, so 
that It is violently rolled up by the roller spring." 

Claims 1 and 2 of this patent, of which infringement is charged, 
are as foUows: 

"(1) A self-rightlng holding mechanlsm for spring-actuated shades com- 
prising, In combination with the shade, heads carried'thereby, sald heads 
having sépara ted bearIng or contact points of diverse frictionai holding power 
and arrangea In such relation to each other that when the margin of the 
shade is moved from a horizontal position the bearing-point of least résist- 
ance wlll be engaged and the bearing-point of greater frictionai power wholly 
or partially withdrawn from contact whereby the shade may résume its 
normal horizontal position, substantially as deseribed. 

(2) A self-righting holding mechanlsm for spring-actuated shades com- 
prising in combination with a shade, heads carrled thereby, said heads having 
projecting friction tips In the vertical faces thereof, and antifriction-rollers 
Journàled In the extremities of said heads on opposite sides of the friction 
tips, sald heads and reliera adapted to bear upon the same opposing surface 
whereby when the shade Is moved from a horizontal position, the roller wlll 
be brought Into contact with suçh surface and the tip wholly or partially 
withdrawn from contact and the shade résume Its normal horizontal position 
when released from the moving force, substantially as deseribed." 

That the self-rightihg capacity of this device is the essential fea- 
ture of the invention, is apparent from a brief survey of the prior 
art. The patentée, in his spécifications, refers to only a certain por- 
tion of the prior art, which was embodied in the Hall patent of 1891. 
This patent shows rods slidably mounted in a pocket or tube in the 
lower margin of the shade, and carrying friction tips at their outer 
ends, adapted to traverse grooves in the jambs of the Windows, and 
held against the back of said grooves by the outward pressure of the 
coiled springs actuating said rods. Thèse friction tips, not much 
wider than the end of the rod, are of rubber, and are seated in a 
métal pocket at the end of said rods. The friction of thèse rubber 
tips on the back of the grooves, serves to hold the shade with 
the lower edge horizontal against the upward pull of the spring 
roller at the top, the shade being easily lowered or raised by press- 
ing together the pinch handles attached to the inner ends of the 
spring aCtuated rods, thus withdrawing the friction tips from con- 
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tact with the back of the grooves. The degree of outward pressure 
on thèse friction tips is generally such that the shade could be raised 
or lowered without touching the pinch handles, by using force 
enough, with the hand on the bottom of the shade, to overcome the 
holding power of the friction tips. It was this tendency to so raise 
or lower the shades, without withdrawing the friction tips by 
pressure on the pinch handles, that caused the trouble sought to be 
overcome by the Forsyth patent in suit. Persons who were care- 
less or ignorant were apt to seize one side of the bottom of the 
shade, through which the tube and rods passed, to force it up or 
down. The resuit generally was that only the side to which the 
force was applied was raised or lowered, leaving the shade in a 
canted position, and the tendency was for the heads and friction ends 
of the rods to come out of the grooves and leave the shade flapping. 
The Forsyth patent in suit met this difficulty by using the same 
spring actuated rods, securely fastened to métal heads with elongat- 
ed arms slidable in the grooves, with a friction tip in the center, of 
rubber or other substance, calculated, when pressed against the 
back of the groove, to resist the upward pull of the spring roller. 
The extremities of the elongated métal heads were either rounded, 
so as to diminish friction, or provided with antifriction rollers, so 
adjusted with référence tO the central friction tip as that the latter 
shall extend outwardly a little beyond the line of the bearing of 
said extremities, so that when the bottom of the shade is in its 
normally horizontal position, the métal extremities of the head or 
the roller tips are not quite in contact with the back of the grooves. 
When, however, one side of the shade is pulled down further than 
the other, the central friction tip on that side is measurably with- 
drawn from contact with the back of the groove, by the tilting of the 
elongated head, the antifriction roller of the upper arm coming in 
contact with the back of the groove, and acting as a fulcrum upon 
which the lower arm swings out, or nearly out, of the grooves. 
The position of things in the opposite groove is just the reverse. 
The central friction tip is withdrawn to the same extent as in the 
other end, but the roller tip of the lower arm of the head is in con- 
tact with the back of the groove, the upper one being displaced as 
described. As the métal head is fastened securely upon the spring 
actuated rod, there is a tendency, resulting from the pressure in the 
lower and upper arms of the heads on the opposite sides of the 
shade, to press the rods inwardly against the yielding pressure of 
the springs. In this position, the self-righting feature of the in- 
vention is intended to come into play, and, when everything is in 
proper adjustment, does come actually into play. The frictional 
holding tip in the center of the head being withdrawn from its con- 
tact with the back of the groove, the head slides easily on the anti- 
friction roller tip in the lower arm of the head on one side, and on 
the roller tip in the upper arm of the head on the other. The head 
on the side pulled down rolls up on the roller tip of its topmost ex- 
tremity, and the head on the opposite side tends to move downward 
on the roller tip of its lower extremity into normal position, with 
138 F.— 47 
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the bottom of the shade horizontal. This is the self-righting func- 
tion claimed for the device in the Forsyth patent in suit. 

In other devices of the prior art, with the exception of that of the 
Hall patent, the aim has been to guide and keep the heads of the 
rods in the grooves, so as to resist any canting tendency, where 
force is applied to one side of the shade either to raise or lower 
it, thus assimilating the opération of raising and lc»wering, the cur- 
tain to that attained by the yarious devices applied to hold a window 
sash in any position to which it may be raised or lowered, the rigid 
sides of the sash preventing any such tilting or buckling as is possi- 
ble in the raising or lowering of curtains and shades. In the de- 
vices referred to, the elongated métal heads attached to the ends 
of the curtain rods vsrere intended by their form and by the enclos- 
ing fixtures of the jambs of the windows, to give as far as possible 
something of this rigidity to the sides of the curtain that is attained 
in a window sash by the sides of the sash, so that pressure on one 
side of the bottom of the curtain would resuit, as would pressure on 
one side of the bottom of a sash, in raising or lowering both sides 
alike, the bottom remaining horizontal, or the resuit might be to 
jamb and resist ail movement whatever. 

The device of the Sweeney patent is on the principle just de- 
scribed. We hâve a rigid curtain rod, the ends of which are fitted 
immovably to a metallic head, with a central friction block of some 
suitable material, held out yieldingly against the back of-the groove 
by a flat spring between the friction block and the end of the rod. 
The head also is furnished with elongated arms, on the ends of 
which are antifriction rollers. This head, with its antifriction rpl- 
1ers, is so inclosed as that it may not pull out, and the rollers, in 
the language of the patent, "serve to properly guide the curtain 
while it is being operated." There is thus attained something of 
the rigidity of the window sash in its upward and downward move- 
ment. Although we hâve in the Sweeney device the same elongat- 
ed head with the antifriction roller tips at the end of each arm, and 
the friction tip at the center between the same, as the Forsyth pat- 
ent has, the principle of opération is différent. Mr. Wilhelm, expert 
for complainant, says : 

"As compared with the Sweeney device, the Forsyth device Is based upon 
an apparently paradoxical notion, which is, that instead of cbnnecting the 
head with the guide in such a way that it cannot substantially change its 
position of parallelism with référence to the guide, the device should leave 
the head perfectly free to tilt out of the guide (the groove) and y et malce pro- 
vision to keep It In the guide (the groove) under the ordinary conditions of 
displaeement which can occur in the handling of the curtain in practical use." 

The Fondu (British and German) patents, exhibited in the record, 
supply a device with the sariie idea of ngid parts to guide the fixture 
as it moves up and down,,performing the function of a window sash. 
In it, however, we hâve the elongated head and the roller tips bear- 
ing on suitable vertical tràcks guiding the fixture to prevent it tilt- 
ing, whereas in the Forsyth patent in suit, every facility is furnished 
for tilting, and the self-righting feature, already explained, is re- 
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lied on to restore the normal horizontal position of the hottom of 
the shade. 

To produce a device, which, besides the elongated head, anti- 
frictional roller tips and central frictional tip, should possess a 
self-righting capacity, was the object of the invention in the For- 
syth patent. The invention of the means by which this object was 
attained, entitled him to the patent he received. But, in view of 
the prior art, his invention must be confined to the particular device 
invented for this purpose. This purpose limits his claims, as he 
has distinctly confined the same to curtains having self-righting 
capacity. In view of this specifically imposed limitation, thèse 
claims cannot be construed as broad enough to cover devices devoid 
of the self-righting capacity. 

The defendant's alleged infringing device is one for which letters 
patent were issued to Daniel Hoyt, in 1901. It has therefore run 
the gauntlet of the Patent Office, and the letters patent were issued 
therefor presumably in view of the previously issued patents in suit. 
The défendant is therefore entitled to the presumption that the in- 
vention, as claimed, is not an infringement of the earlier patent in 
suit. The defendant's device belongs to the type of shade holder 
in the prior art which we hâve described, where the object in view 
has been to insure a rigid vertical movement of the shade, without 
tilting, preserving at ail points the horizontal position of the bottom 
of the shade. The patentée of the defendant's device thus de- 
scribes the object of his invention : 

"My invention lias for its object to provide a window shade iiolder which 
will permit the shade to be drawn down practically without résistance and 
without manipulation of any parts whatever, and which will automatically 
lock the shade against upward movement in any position in which it may 
be placed, it being an important feature of my novel shade-holder, that the 
locking of the shade is effected by cam action rather thau by spring action, 
and that when force is applied to raise the shade that entire force is caused 
to act on both sides of the caslng to resist the upward movement of the shade, 
thus rendering it practically impossible to raise the shade by a direct upward 
movement, while, on the other hand, the shade may be instantly and con- 
veniently released by manipulation of the holder, it being understood, of 
course, that the holder is especially adapted for use upon spring or, as they 
are commonly called, 'self-acting' sbades or curtains." 

In the defendant's structure, to the ends of the tube running 
through the pocket in the bottom of the shade, are adjustably, but 
immovably, fixed métal heads with elongated arms at right angles 
to the tube, and fitting in the grooves of the window jambs. A mét- 
al cam is pivoted to the head just below the lower side of the tube, 
while its upper end is attached to a rod in the tube actuated by a 
spring which holds the cam by yielding pressure against the back 
of the groove. The other ends of thèse rods are in proximity at the 
middle of the tube, and hâve attached to them pinch handles, by 
which the cams may be withdrawn from contact with the back of 
the grooves. The eccentric pivoting of the cam is such that an up- 
ward pressure on the rod at the bottom of the curtain tends to 
throw it into doser engagement with the back of the groove, thus 
locking the curtain against ail upward pressure, and making it 
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necessary to actuate the pinch handles, thus withdrawing the cam, 
in order to raise the curtain. There can, of course, then be no 
tilting of the bottom of the curtain by pressure upon one side, as 
in the Forsyth patent in suit. It is true, there is no locking by the 
cam against downward movement, and the curtain can be pulled 
down without touching the pinch handles, though not so easily 
as in the Forsyth device. But it is apparent that the object of the 
def endant's device is entirely différent from that of the Forsyth 
patent. So far from intending to facilitate the tilting of the.head 
when one side of the curtain rod is raised, the intention is to pre- 
vent the raising of one side by any pressure whatever, by the lock- 
ing function of the cam. The curtain can only be raised, as was the 
intention of the patentée, by pressing the pinch handles, thus re- 
leasing the locking pressure of the cams. While thus holding the 
pinch handles, the curtain is easily raised without any tilting of the 
heads, the roller tips then coming into play and serving to guide the 
upward movement, produced in large part by the upward pull of 
the spring roller. It is to be noted that the antifriction rollers of 
the Forsyth patent are only brought into play when the shade is 
tilted, having no function to perform as long as the shade moves 
vertically or préserves its normal position. The antifriction rollers, 
however, of the defendant's device serve to guide the shade while 
it is being operated, and must be in fuU play whenever the shade 
is being raised, which opération of raising can only be accomplished 
by the withdrawal of the locking cams, by the manipulation of the 
pinch handles. 

It is true that in pulling the curtain down, by laying hold with 
considérable' force of one side near the end of the rod, the other side 
will sometimes, to a certain extent, remain stationary; that is, until 
the lower margin of the curtain becomes more than a little oblique, 
but no self-righting capacity can develop itself, for the simple rea- 
son that the lower side is prevented from rising into normal position 
by the locking cam of defendant's device. In fact, it is not only not 
sèlf-righting, but it cannot be raised into normal position except 
by relieving the pressure on the cams by manipulation of the pinch 
handles. When the cams are thus withdrawn, the upward pull 
of the curtain asserts itself, and the lower head rides up on the roller 
tips and the opposite one correspondingly descends. But this is 
not in any sensé of the phrase an automatic self-righting opération. 
It requires the formed design, and act in pursuance thereof, of an 
intelligent being, to bring into play the forces that make this ad- 
justment. The device of defendant's patent may be distinctly in- 
f erior to that of the patent in suit, owing to this absence of automat- 
ic self-righting capacity, but it accomplishes its own stated object, 
which is différent from that of the patent in suit, and it does so by 
means that are peculiar to itself. Complainant urges that if the 
defendant's device does not in practice automatically right itself 
when the bottom of the curtain is pulled out of the horizontal posi- 
tion, there is a tendency so to do. Whatever this may mean, I hâve 
no, difficulty in finding that defendant's fîxture has no self-righting 
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capacity, in the sensé meant by those words in the first and second 
claim of the Forsyth patent. 

The Paterson patent in suit, No. 659,315, issued October 9, 1900, 
is for a fixture having rigid heads and friction pads on the ends 
of spring actuated rods passing into the tube in the bottom of the 
curtain. This friction pad acts independently of the guiding head, 
and is meant to be in contact with the back of the groove so as to 
hold the shade in the position in which it is set. The antifrictional 
rollers at the extremity of each arm of the head are intended at ail 
times to bear against the back of the groove. The peculiar featiire 
of this device, and which alone distinguishes it from the Sweeney 
and Fondu (British) patents, is the means for adjusting the heads 
longitudinally of the rod and rigidly securing the same to said rod 
in their adjusted positions. The claims involved are as foUows : 

"(1) In a shade fixture a rod adapted to be secured to the lower margln 
of a shade and provlded at each end with a head having arms opposite!}' ex- 
tended at right angles with said rod, means for adjusting said heads longi- 
tudinally of said rod and rigidly securing the same relatively to said rod in 
their adjusted positions, and antifriction devices at the extremity of each 
arm adapted at ail times to engage the vvindow-jamb whereby said rod Is at 
ail times held in a horizontal position. 

(2) A holding mechanism for spring-aetuated shades or the llke, comprising 
a rod secured to the lower margin of a shade and provlded at each end with 
a head, means for adjusting said heads longitudinally of the rod and rigidly 
securing the same relatively to said rod, an arm on each head forming right 
angles with said rod, a relier at the extremity of each arm adapted at ail 
times to bear against a window jamb or the like and a friction device mova- 
ble with respect to said heads and rod and adapted to yleldingly engage said 
window jamb. 

(3) A holding device for spring-aetuated shades comprising a rod having 
tubular ends and adapted to be secured to the lower margin of a shade or 
the like, a head secured on each end of said rod and adjustable longitudinally 
thereon, means for rigidly securing said head In its adjusted position, arms 
on each head extending at right angles with said rod and oppositely from 
each other, an antifriction device at the extremity of each arm adapted to 
engage at ail times a window jamb or the like and a spring-pressed friction 
pad longitudinally movable with respect to said rod and adapted to engage 
the jamb intermediate of the extreniitles of said arm." 

If we omit from the claims the "means for adjusting said head 
longitudinally of said rod," they would be anticipated by the 
Sweeney patent, and by the Fondu (British) patent. In the Pater- 
son patent, the head is adjusted longitudinally with the rod, by 
means of a milled nut. This is not the means used for rigidly ad- 
justing the head upon the tube of the défendants structure. It is 
there accomplished by a threaded sleeve in the head fitting over 
the threaded end of the tube. It can hardly be seriously contended 
that the Paterson patent can cover every means of lengthening or 
shortening a rod or tube. The claims are not only thus limited, 
but they jalso restrict themselves to devices in which the "antifric- 
tion devices at the extremities at each arm of the head are adapted 
at ail times to engage the window jamb." I hâve tried to read this 
language of the claims in the light of complainant's contention, viz., 
that "adapted" means merely "capable of being engaged with the 
window jamb." I cannot, however, so interpret it. The word 
"adapted," in the connection used, evidently means that the de- 
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vices are of such a character as at ail times to engage the window 
jamb. And this meaning is the more plain when we réad the imme- 
diatèly following words: "Whereby said rod is at ail times held 
in a horizontal position." The antifriction rollers in defendant's 
fixtures do not at ail times bear against the window jambs. 

For the reasons stated, I am of opinion that the défendant does 
not infringe either the first or second claim of the Forsyth patent, 
or the first, second or third claim of the Paterson patent. 

The bill must therefôre be dismissed. 



In re BAU6HMAN. 

(District Court, M. D. Pennsylvania. May 26, 1905.) 

No. 636. 

BAHKETTPTCY— JURISDICTION OF COUET— PeOPEETT SuBJECT TO VAI,ID LevT. 

An adjudication of bankruptcy draws to the bankruptcy court jurisdic- 
tion to admlnlster ail property of the bankrupt, real and Personal, al- 
though it may be subjeet to a valid lien acqulred by judgment or the levy 
of an exécution morethan four months prlor to the bankruptcy; and a 
sale under such lien wlll be enjolued, and the property sold by the trustée, 
unless the court, In the exercise of its discrétion, may otherwise direct. 

In Bankruptcy. Rule on Citizens' Trust Company of Gettys- 
burg to show cause why exécution should not be stayed. 

Ross-& Brenneman, for trustée. 

Joseph R. Strawbridge, William Herbst, and W. C. Sheely, for 
exécution créditer. 

ARCHBALD, District Judge. This case is governed bv In re 
Vastbinder, 13 Am. Bankr. Rep. 148, 132 Fed. 718, decided'by this 
court, where it was held that notwithstanding a lien had been ac- 
qulred by levy upon personal property more than four months prior 
to bankruptcy, to enforce which a vend. ex. had been issued, and 
the sherifif had advertised the goods for sale, a stay of the exécution 
should be granted and the goods be sold by the trustée, jurisdic- 
tion of the property by the bankruptcy proceedings having been 
drawn to this court, under direction of which the estate was to be 
administered, and to which parties having claim by way of lien or 
otherwise were remitted for the ascertainment and establishment 
of their rights. Very little need be added to what is there said. In 
the présent instance, while the exécution creditor by virtue of its 
judgment has a lien upon the real estate proposed to be sold, which, 
antedating the bankruptcy proceedings by over four months, as it 
does, may not be afifected thereby, yet, bankruptcy having inter- 
vened, the sale and distribution of the property, as well as the estab- 
lishment of the correct amount due to the judgment creditor which 
seems to be in dispute, belongs to this court, unless it is considered 
best to let it go on elsewhere, as might be the case if the liens were 
more than enoughto çxhaust the property, leaving nothing for gen- 
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eral creditors ; although this is not always controHing, and is entirely 
optional. In re Keet, 11 Am. Bankr. Rep. 117, 128 Fed. 651. À 
stay of exécution does not interfère with the lien, as argued. It 
merely controls its enforcement, in the interest of gênerai creditors, 
where that is deemed advisable. Neither is there any différence in 
this respect between real and personal property. Nor, as pointed 
ont in tiie Vastbinder Case, supra, does such a case come within the 
ruïing made in Metcalf v. Barker, 187 U. S., 165, 33 Sup. Ct. 67, 47 L. 
Ed. 122. Sec Clarke v. Larremore, 188 U. S. 486, 23 Sup. Ct. 363, 47 
L. Ed. 555. 

The rule is made absolute, and further proceedings upon the exé- 
cution of the Citizens' Trust Company of Gettysburg, in the hands 
of the sherifï, are hereby stayed. 



THE BRILLIANT. 

(District Court, E. D. of New York. June 5, 1905.) 

L Shippinq— Injubt to Cargo— Seawoethiness. 

A ship had a distribution box in the pumproom, containlng three valves ; 
one closing a pipe leading into a water-tigbt tank usable for cargo or for 
water ballast. Such valve was eontroUed by a spindle, and eould be used 
to flU or empty the tank, but, when the spindle was dlsconnected, became 
a nonreturn valve, through whlch the tank coùld be pumped out, but whieh 
would not permit water to enter. There was a pipe Connecting the dis- 
tribution box wlth the sea, containlng a sea valve. On the termination 
Of a long voyage at New York, it was found that sea water had entered 
the tank, and damaged sugar cargo stowed therein. A survey showed 
that the sea valve had become incrusted and leaked sllghtly ; also that 
the tank valve was ob.strueted by a stick flve inches in length, which 
prevented it from closing tlghtly. There was also évidence that the spin- 
dle was unshipped. Ileld, that whether or not it was so dlsconnected 
was immaterlal, since, if it was, the valve was equally effective to prévent 
the entrance of water, and the ship would not be for that reason unsea- 
worthy. Held, also, on the évidence, that the obstruction lodged in the 
valve whlle the pumps were being tried during the voyage, and that the 
ship was not unseaworthy at the beginnlng of the voyage because of the 
defectlve condition of either valve; it being shown that they were prop- 
erly constructed, and were in good condition at that tlme. 

2. Same— Failxjee to Use Due Diligence in Equipment. 

A ship was equipped with a tank usable for cargo or water ballast, 
Into which extended a pipe 5% inches in diameter, reaching nearly to the 
bottom, and having its lower end open. This pipe could be connected by 
valves with the sea, and was used both for filling the tank and pumping 
it out. During a voyage on which sugar was stowed in the tank, the 
valve closing such pipe became obstructed by a stick 5 inches long, which 
the évidence tended to show was drawn into the pipe from the tank when 
the pumps were being tried; and sea water entered through the open- 
ing, whlch damaged the cargo. Beld, that the f allure to place a rose or 
sereen on the lower end 6f the pipe to prevent the entrance of foreign 
substances whlch mlght foùl the valve was a fallure to exercise due dili- 
gence In equipment to make the ship seaworthy at the beginnlng of the 
voyage, and which rendered her liable for the damage, under section 3 
of the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Comp. 
St. p. 2946]). 

[Ed. Note.— Statutory exemptions of shlpowners from Habllity, see note 
to Nord-Deutseher Lloyd v. Insurance Co., 49 C. C. A. 11.] 
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3. Same— Exemption' btBill or Lading— Peeii,s or the Sea. 

A shlp cannot by bill of lading exempt herself from liablllty for dam- 
age to cargo from sea water, as a péril of the seas, where such water 
«ntered becatise of the obstruction of a valve, due to the f allure to exer- 
cise due dlliigence In the equipmeiit of the ship at the beginnlng of the 
voyage. 

[Ed. NotCw— For cases In point, see vol. 44, Cent Dlg. Shipping, §§ 493- 
499.] 

In Admiralty. Suit to recovçr for damage to cargo. 

Butler, Notman & Mynderse (Wilhelmus Mynderse, of counsel), 
for libelants. 

Çonvers & Kirlin (J. Parker Kirlin and Charles L,. Hickox, of 
counsel), for claimant. , , 

THOMAS, District Judge. The bark Brilliant, launched in 
April, 1901, at Scotland, going thence to New York, Yokohama, 
Sourabaya, Pasorean, and'back to New York, has a fore peak sepa- 
rated by a collision bulkhead from the fore hold, aft of which is a 
water-tight tank, usable for cargo or water ballast, and aft of this 
were'other spaces, not hère involved. In the forward part of the 
tank is â^ pumproom or well tank 8 feet and 4 inches by 10 feet, 
exténding from the bottOm of the ship to the top of the tank, and 
accessible from the deck. In thé pumproom is a distribution chest, 
raised about 7 or 8 feet above the bottom of the ship. It is 4 feet 
3J4 inches athwartships, 10)^ inches fore and aft, and 7% inches 
deep. In this chest are three valves — the tank valve on the star- 
board side of the chest, the well valve on the port side, and the fore- 
hold valve between the two. Another valve (the sea valve) is 
located on a pipe or casing about 3 feet 6 inches above the bottom 
of the. ship, opening downward towards the sea, and upward 
through a pipe to the distribution chest. Each of thèse four valves 
is related to a rod or spindle exténding to the between-decks, which 
is operated by a wheel. Thé lower end of the spindle is not at- 
tached to the well valve or fore-hôld valve. When screwed down, 
the spindle of either the well valve or fore-hold valve presses upon 
the top of such valve so as to keep it closed, but when the spindle 
is released such valve may be raised by the suction of the pump, 
so as to draw out any water that may be in the well or fore hold, 
but does not allow water to be pumped into either of thèse spaces. 
The lower end of the spindle going td the tank valve has a circular 
head that slips into a horseshoe-shaped coUar on the top of the 
valve. When the spindle rises or descends, the valve, if in normal 
relation, rises or descends with it. This valve has a beveled edge, 
has 5J4 inches interior and 6^ inches exterior diameter, and ex- 
ténding downward from it are four legs, about 2J4 inches long, that 
enter the circular métal chamber, on the top of which the valve 
rests when closed. When the lid over the valve is bolted in place 
on the top of the chest, the valve cannot be raised so high as to 
permit thèse legs to escape from the mouth of the chamber, and 
thereby the valve is prevented from having any latéral motion that 
would cause disconnection of the valve from the spindle. The 
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chamber extends downward from practically tlie bottom of the chest 
for a distance of 5 or 6 feet, where at a point about 18 inches above 
the bottom of the tank it pénétrâtes the bulkhead of the tank, 
whereupon it connects with a pipe, understood to be 5yi inches in 
diameter, that, bending downward, extends in such tank to within 
an inch and a half of the skin of the ship. The end of this pipe is 
in a box 2 feet long and 4 feet wide. Two of its walls are two of 
the iron floors or beams that extend across the tank, while its other 
sides are two plates Connecting such two fioors. There are limber 
holes in the sides composed of the floors, and small perforations of 
one-half to three-fourths of an inch in diameter in the other sides. 
There is no rose or screen at the end of the pipe. When it is neces- 
sary to fill the tank the sea valve and tank valve are opened, and 
the water runs throngh the sea valve and its upper pipe to the chest, 
thence through the tank valve, its chamber, and continuing pipe to 
the ballast tank, until the water within the tank has reached the 
sea level. Then both valves are closed, and the tank filled from 
above by the pumps. When it is necessary to empty the tank, the 
sea valve' and tank valves are opened, and, after the water has run 
down in the tank to the sea level, the sea valve is closed, and the 
remaining water is pumped out through the tank valve into the dis- 
tribution chest. The well and fore-hold valves are called "non- 
return valves," which may be used to pump out, but not to pump 
in. While the ballast-tank valve may be used to fill or empty the 
tank, yet, if the spindle were disconnected from the valve, the lat- 
ter would then become a nonreturn valve, capable of performing 
the duty of such a valve — that is, to pump out — as it weighed 8% 
pounds, or 1 pound more than the fore-hold valve. In the top of 
the distribution chest are three circular openings, and over each 
opening is a métal plate or lid, held in place by cément and four 
tap bolts — one at each of its corners. Each lid acts as a stuffing 
box, and the spindle passing through it works on a thread, so that 
it screws up to release the valve, and down to close it; but while 
the lid is closed and bolted the spindle cannot be raised sufficiently 
to allow the tank valve to unship from its end, nor can it be dis- 
placed by a person inserting his hand in the chest, because the legs 
of the valve cannot be raised clear of the seat, as already stated, nor 
can the spindle be carried out of its normal line. But if the lid be 
unscrewed and raised about half an inch, the spindle can be carried 
to one side, and such disconnection efïected. 

Upon the arrivai of the vessel at New York, it was found that 
there were about 19 inches of water, of about 30 tons' weight, in 
the ballast tank, and that the upper surface of such water was about 
awash with the upper sides of the transverse iron floors. On thèse 
floors removable sectional ceiling was placed, and on this sugar in 
baskets was stowed in tiers. The water did not reach the bottom 
of the baskets of the lower tier, but the motion of the vessel had 
brought it in contact with the bottom of the baskets, injuring the 
sugar, and to recover damages for such injury this action was. 
brought. 
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Wheti the hold was opened for the discharge of the sugar there 
was no visible évidence bf injury, and it was not until the lower tier 
had been reached that damage was discovered. Such investiga- 
tion as then could be madé did not reveal the cause of the injury. 
Thereafter the vessel was placed on diy dock, where it was dis- 
covered that there was a very slight leak from the sea valve. A 
trial of the wheel showed that this valve was closed as tight as pos- 
sible, but its removal disclosed that its face was foui — a condition 
probably caused by shell or other adhering substance. Thus the 
sait water had passed through the sea valve up into the chest. But 
even then it could not escape into the ballast tank, had the tank 
valve been closed ; and it was évident that there must be some de- 
fect in the ballast-tank valve, and that such defect must hâve existed 
for some time. Therefore the surveyors, to wit, McDougal and 
Davies, representing the cargo, and Herbert, representing Lloyds 
Register, went into the pumproom where the chest is located; and 
thereupon McDougal, acting as machinist, removed the tap bolts, 
pried up the cemented lid, and raised it and the spindle. When 
the spindle and lid were raised, it was found that the valve was 
unshipped, according to the évidence of McDougal and Davies, al- 
though Herbert and the captain of the vessel gave évidence tending 
to contradict that of McDougal and Davies. In any case, after the 
spindle was raised McDougal took hold of the valve and attempted 
to raise the same, but was unable to do so until he used some instru- 
ment to loosen it. Also a stick about five inches long was found, 
which had been jammed between the face of the valve and its seat. 
Marks upon it show that it at some time had rested on the seat, 
where it was pressed by the face of the valve. Inasmuch as the 
surveyors, by trying the wheel on deck, found that the valve was 
tightly closed, the preseilce of this stick slightly raising it furnished 
the opening through which the water coming from the leaking sea 
valve into the chest passed into the ballast tank. McDougal and 
Davies reported that the valve was unshipped, was jammed, and 
that a stick was beneath it. Herbert did not report that the valve 
was unshipped, but that it was jammed. 

The claimant, among other défenses, invokes the third section of 
the Harter act (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Comp. 
St. 1901, p; 2946]). 

Could the accident hâve happeiied without the concurrence of 
three conditions : (1) The sea valve slightly opened ; (3) the tank 
valve disconnected ; (3) the stick under the valve? It is obvious 
that the accident would not hâve happened, had not the sea valve 
been open, as that furnished the more immédiate access to the sea. 
Whether the tank valve was disconnected or connected, the stick 
had equal opportunity to get between it and its seat, for, whether 
the valve was disconnected or connected, it would press down upon 
the intervening stick by the opération of the spindle. It, if discon- 
nected, would be a nonreturn valve, like the well and fore-hold 
valves; and, saving for a slight increase in its weight, the tank 
valve would open and close as do such nonreturn valves. There 
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would be this différence in advantage between the tank valve con- 
nected and disconnected. If connected, it would press upon a stick, 
and when thereafter raised at St. Helena, and the pump worked 
to test the tank, the valve would be raised higher, and give more 
space for the suction to carry the stick away, and the opportunity, 
in point of time, would be increased, because, if the valve were dis- 
connected, the suction of the pumps would raise the disconnected 
valve spasmodically, so that it would be raising and closing at such 
short intervais and to such lesser degree that the stick would not 
hâve the same time or space to escape as where the connected valve 
is drawn up. Moreover, if the valve were connected, and if it could 
be jammed by the stick so as to hold it down with considérable 
force, yet the raising of the spindle would relieve the jam, while, 
if it were disconnected, the suction would be less efficient to raise 
the valve if so jammed. So, also, if connected the valve could be 
raised, and the condition of the tank tested by the pump, while, if 
disconnected and in fact seriously jammed, the use of the pump 
would perhaps cause some water to rise from the tank ; but it would 
be comparatively slight, and would tend to mislead the operator, 
and cause him to think that the tank was substantially free from 
water. But assume that the tank valve had been originally made 
a nonreturn valve; should it be the subject of criticism, any more 
than the fore-hold valve? Such a valve would not allow water to 
be pumped into the tank ; that is, a nonreturn valve prevents water 
from entering the tank. The accusation hère is not that water did 
not enter the tank, but that it did. New, if a nonreturn valve will 
not allow water to enter, how can it be said that the valve, simply 
because it became a nonreturn valve, was a proximate cause of the 
injury? For pumping out it was just as good as the other nonreturn 
valves, except that it weighed one pound more than the fore-hold 
valve, and there is no évidence to show that such additional weight 
would preclude its useful opération either for pumping out the tank 
or testing its condition. If the owners had made the tank valve 
a nonreturn valve, as it became if disconnected, it is difficult to 
hold that this would hâve rendered the ship unseaworthy. But 
the présence of the stick was an essential condition of the 
injury. If the sea valve were wide open, the water could enter 
the chest, but it could go no farther, if the tank valve, connected 
or disconnected, were closed and pressed down by the spindle. But 
the stick, if interposed between the valve and the seat, left a space 
through which the water could pass. 

It will be considered how far the owners, either through them- 
selves or their agents or servants, failed in their duty to make the 
ship seaworthy. 

The ship was put on dry dock at Yokohama, and the sea valve 
examined and found to be in good condition, and so it was in good 
condition at New York, save that its face was slightly fouled by 
"grit," "corrosion," "bit of shell," or "sea growth" (using the de- 
scriptive terms of the witnesses), so that one could "hardly get the 
point of a knife in," through which there came a "slight weep," 
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"small weep," "a drip," "a small drip," "in drops" (again usîng the 
descriptive words of the évidence). This valve specifica,lly could be 
examined only when the ship was on dry dock, and duty, in the 
absence of actual or constructive notice, did not require that the 
ship should be docked again at the subséquent ports. But the mère 
impossibihty of docking emphasizes the demand for other tests, 
or the observance of other conditions that might indicate whether 
the sea valve was in good order, and the necessity for protecting 
the valves in the chest against impeding substances. The claimant 
seems to suggest that the heavy weather ofif the Cape of Good Hope 
may hâve caused the sea valve. to work "open a trifle." If a sea 
valve was subject to disturbance from such cause, or to fouling 
when opened, as at Yokohama and Sourabaya, the diligence re- 
quired of the owners in fitting the ship and inspecting her at the 
loading ports would be somewhat measured thereby. But as re- 
gards the sea valve itself, it is concluded that the owners did ail 
that their duty required. 

The next inquiry relates to the question whether the tank valve 
was disconnected, and if so, when. There is some contention, based 
upon conflicting évidence, as to whether the carpenter, for purposes 
of cleaning, removed the tank valve at Yokohama. It is quite un- 
important whether he did or not, as it is évident that the tank 
valve was not disconnected at that port, even if the carpenter re- 
moved and replaced it there. For if he took the valve out and re- 
placed it before the tank was fîlled with water at Yokohama, he 
must hâve replaced it correctly; otherwise the tank could not 
havé been filled, for it is beyond question that, while the tank could 
be pumped out with a disconnected valve, it could not be filled with 
a disconnected or nonreturn valve. Hence the valve was connected 
when the tank was filled at Yokohama. The carpenter could not 
hâve removed the valve at ail after the tank was filled at Yokohama, 
as the pressure of the water in the tank, at least, if it was above the 
top of the chest, would force the water into the chest and déluge 
the pumproom. There can be no conception of such rash action 
on the part of the carpenter. Therefore when the ship sailed from 
Yokohama the tank valve was connected. From Yokohama the 
vessel went to Sourabaya, where the tank was emptied. There are 
satisfactory reasons for concluding that the tank valve was not 
disconnected at that port. It could not be disconnected unless the 
separate lid of the chest over the tank valve was taken off. This 
required the removal of four tap bolts, the prying up of the lid as 
McDougal did it at New York, the raising up of the spindle, 
threaded through the lid, for the distance of half an inch, and then 
the carrying of the spindle laterally so as to disengage its end from 
the horseshoe-shaped collar of the valve ; and this must be followed 
by error in attempting to readjust the valve. There is no évidence 
that this was done. The évidence of the carpenter is that he did 
not uncover the valve at Sourabaya, but did remove the lid of the 
fore-hold valve and feel ail the valves, and that the tank valve was 
in place, and that there was no stick under it. Upon an earlier ex- 
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amination the carpenter testified that at Sourabaya he took ofï the 
lid of the well valve to feel the tank valve. This was an impossj- 
bility. He subsequently testified that it was the lid of the fore- 
hold valve that he lifted, whereby his hand could be inserted. 
This he could do. This change of testimony is urged against his 
credibility. But it is thought that the errer does net hâve that ef- 
fect. His mistake may hâve arisen from the fact that the plan of 
the ship shows that the tank valve was in the middle, where it 
could be reached from the well valve. In fact such tank valve is 
on the starboard end of the chest, and the fore-hold valve is in the 
center. But he probably misnamed the valve through sheer inad- 
vertence. There is much temptation to such error. Indeed, the 
learned counsel for the libelant in his brief states that the tank valve 
is on the starboard end, the fore-hold valve at the center, and the 
well valve near the port end; and again, on the same page, he 
speaks of the "fore-hold valve at the port end of the chest," and of 
"the well valve in the center of the chest." The carpenter, in the 
excitement of an unaccustomed examination, might well make a 
statement similarly inadvertent. The carpenter's expérience, the 
trust reposed in him by his employers, and his appearance as a 
witness, do not indicate, and the known impossibility of reaching 
the tank valve from the well valve makes it improbable, that his 
first désignation of the valve uncovered by him was other than 
accidentai. Even if his évidence that he felt of the tank valve were 
open to suspicion, it would not authorize a conclusion that he dis- 
mantled the tank valve at Sourabaya, for there is not the slightest 
évidence to that eiïect, and it would be a physical impossibility to 
disconnect the tank valve from the spindle unless he did take ofï 
the lid as above described. The ship was new, with a fîrst-class 
registry, and having gone first from Scotland to New York with 
water ballast in the fore tank, where the tank was emptied, took 
therein case oil, which she carried to Yokohama. The carpenter 
States that he did not uncover the tank valve, and there is nothing 
to discrédit such évidence, unless it be that the valve was, as al- 
leged, found disconnected at New York. It was connected at 
Yokohama, and its continuing connection at Sourabaya and Paso- 
rean is a presumed fact. Moreover, when the water was pumped 
out at Sourabaya after having reached the sea level, the valve, if 
disconnected, would not act as freely, and, especially if disconnected 
and jammed, a very limited quantity of water would pass through 
it, and in the opening and closing the valve the carpenter would be 
likely to notice the lessened révolutions of the spindle. Such con- 
ditions would tend to attract attention. Again, if the valve had 
been disconnected and jammed at Sourabaya, the water would, if 
the sea valve leaked, hâve entered the tank after the tank had been 
emptied, cleaned, dried, and had received two coats of cément; and 
the officers and Lloyds surveyor who inspected it would at least 
hâve had some opportunity to notice it, and the carpenter examin- 
ing the chest would hâve discovered the water in it. It is true that 
the water coming in at that port would hâve been comparatively 
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inconsiderable, and after the floors were laid it might hâve escaped 
notice, especially if cargo were loaded in the fore tank. Thèse 
considérations lead to the conclusion that the valve was not dis- 
connected at Sourabaya, and that it was not then impeded by the 
stick. It is possible that, when the valve was closed after the tank 
was emptied at Sourabaya, it closed down on the stick, the sea 
valve being then closed tight. But the carpenter states that he 
felt of the valve after thé tank was emptied at Sourabaya, and that 
it was in place, and no stick was under it; and, in the absence of 
contradiction, that évidence has much force. There is no évidence 
that the valve was opened after the ship left Sourabaya. It is be- 
lieved that the tank valve was not then obstructed, and in such case 
it would not admit water, whether it was connected or discon- 
nected. That condition would continue at Pasorean. The tank 
valve was opened by the spindle near St. Helena to test whether 
there was water in the tank. There was then an opportunity for 
the stick to enter, and it is believed that the stick did enter at that 
place, because the évidence shows that it is improbable that it was 
in the valve before. Had it been jammed in the valve at an earlier 
time, it would hâve cleared at St. Helena, certainly if the valve were 
connected, probably if the valve were disconnected, unless the 
valve were closed so hard upon it that the valve could not raise; 
and it is difficult to understand how the stick could get between 
the valve and the casing, so that the valve would not raise when the 
pump was in opération. If an attempt be made to insert the stick, 
so as to prevent the valve raising, the improbability of the stick 
holding down even a disconnected valve against the suction of the 
pump will be appreciated. But the stick may hâve got into the 
tank from putting down the ceiling, or in loading the baskets, and 
the suction would draw it up into the valve. But it probably 
reached its final position when the valve was closed, after pumping 
at St. Helena, and thereafter held the valve open so that the dis- 
turbed sea valve allowed the water to enter. The libelant urges 
that the tank valve was found disconnected at New York, and al- 
lèges that as a fault. But it is thought that such disconnection, if 
it existed, shows no fault. As already stated, a disconnected tank 
valve becomes a nonreturn valve. It is just as useful to keep water 
out as a connected valve. Its defect would be its inability to let 
water in. It is as serviceable to keep water out as the well or fore- 
hold valve, and it would be no more fault to make it a nonreturn 
valve than to make the other valves nonreturn valves. A stick 
was practically no more apt to get under this valve than the other 
valves. The mischief was caused by the stick and the sea valve. 
Even the sea valve would hâve been sufficient, if closed. But a 
sea valve properly made, as this was, and inspected so far as prac- 
ticable, as this was, and a nonreturn valve, as this was if discon- 
nected, screwed down, as this was, would hâve kept the ship tight, 
had not the stick entered. But was the valve disconnected at 
New York? Looking only at the évidence relating to the disman- 
tling of the tank valve, at New York, there could be no hésitation 
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in finding that the valve was unshipped therc The évidence of 
McDougal and Davies, surveyors, far outweighs the évidence of 
Herbert, surveyor, and the captain. Any one reading the évidence 
would hâve no difficulty in reaching this conclusion. It is true 
that the pumproom was contracted, and was not very light. But 
McDougal States that it was sufficiently light, and he and Davies 
testify that they did see, that the spindle came up alone, that the 
valve remained in its seat, and that McDougal was obliged to use 
some instrument to pry it loose. But what is the resuit? The 
évidence, direct and circumstantial, is persuasive that the valve was 
not disconnected when the voyage began, either at Yokohama, 
Sourabaya, or Pasorean. Hence the situation is this: (1) The 
valve was not disconnected, and in that regard the ship was sea- 
worthy at the inception of the voyage; (2) the évidence of libelants' 
witnesses who were présent when the valve was removed at New 
York, preponderatingly shows that it was disconnected at that place. 
Hence it must hâve been disconnected, if disconnected at ail, en 
route; and this exculpates the ship, so far as the alleged discon- 
nection is concerned. 

But if it becomes necessary to make choice between the évidence 
as to condition when the voyage began and the évidence of condi- 
tion at New York, it is considered that the évidence of the earlier 
condition should be preferred. For there is a chance that Mc- 
Dougal and Davies were mistaken, while the circumstantial évi- 
dence, supported by the évidence of the carpenter, precludes the 
conclusion that the valve was disconnected either at Yokohama or 
Sourabaya, and this conclusion is reached, wherever the law places 
the burden of proof. However, it is thought that the fact is imma- 
terial, as the ship, for purposes of keeping out water, was just as 
seaworthy, whether the valve was connected or disconnected, and 
that for pumping purposes it was siifificient. 

But it is considered that the absence of a rose at the end of the 
pipe in the ballast tank shows that the owners did not use due dili- 
gence to make the ship seaworthy. There seems to be a consensus 
of opinion that the stick came from the tank. The holes in the 
floors were quite large enough to admit the stick to the pipe. The 
suction of the pumps was sufficient to draw it up into the valve, 
where it lodged. Now, is a ship properly constructed that allows 
such impediments to be drawn into a chest containing three valves, 
to become lodged in a valve, and to hold open such valve, with the 
resuit now présent? The sea valve was subject to leak. It could 
not be examined except when the vessel was dry-docked. Heavy 
weather might open it. It was vital, then, that the tank valve 
should be kept free so that it could be closed; and yet the end of 
the tank pipe was open, so that a stick five or six inches long was 
drawn through it. When it got in, how long it had been in the 
pipe, is not important. The event shows that it did enter. The 
tank was used for water ballast, and this use allowed obstructive 
material to enter, such as "muck," as the captain suggests. It was 
important that this material should not get into the pipe so as to 
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clog the valves, and yet there was nothing to prevent. Limitation 
of size of the foreign material was the only protection. This stick 
was not too large. The valve was to be used not only for pumping 
out the tank before loading, but also for removing any water that 
might get in after loading and during the voyage. The powerful 
pumps that would lift a nonreturn valve weighing seven or eight 
pounds coiild well draw up substances of considérable size that 
would lodge in the pipe, and against them there was no précaution 
whatsoever. It was the duty of the crew to pump on the voyage, 
but the performance of this duty might effect the obstruction, and 
then there would be nothing between the cargo and the sea save 
a sea valve incapable of examination. So, when the pump was du- 
tifully worked near St. Helena, it probably drew the stick into the 
valve, and thereupon the valve was closed upon it. 

But it is urged by the claimant that the bill of lading exempts 
the ship from liability for injury arising from "péril of the seas"; 
that the damage to the cargo was from a péril of the sea, and hence 
within the exception. The proposition, applied to the présent ques- 
tion, is that a shipowner may so construct his ship as to allow the 
sea tb enter, and, yet be free from liability, because the entry of 
sea water is a péril of the sea. If the claimant intended to go as 
far as that, his position should not be maintained, as it would en- 
able thé owner to lay aside his duty to make the vessel seaworthy, 
or to use due diligence therefor. 

Upon the sole but sufficient ground that the pipe in the tank was 
not properly screened, the libelant should hâve a decree. 
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TIFT et al. t. SOUTHEEN RT. CO. et al 

(Circuit Court, W. D. Georgla, S. D. June 28, 1905.) 

L Cakbiees— Fbeight Chaeges. 

The gênerai rule is that, the greater the tonnage of thé commodity 
transported, the lower should be the rate of frelght charges for sucli 
transportatlon. 

2. Interstate Oommeece Commission— Conclusiveness of Findings. 

ExpUcIt law, the settled policy of the government, the practlcal prln- 
ciples of reason and justice require that, save for coutrolling reasoiis of 
law or fact, the national courts should not discrédit or disparage the con- 
clusions of the intei'sliite commerce commission. 

[Ed. Note. — P'or cases in point, see vol. 10, Cent. Dig. Commerce, §§ 
138-145.] 

5. Same— Findings of Fact. 

The flndings of fact set forth In the report of the commission are In 
ail judlcial proceedings deemed prima facie évidence as to each and every 
fact found. 

[Ed. Note. — For cases In point, see vol. 10, Cent Dlg. Commerce, Si 
138r-146.] 

4. Peima Facie Evidence. 

Prima facie évidence of a fact is sneh as. In Judgœent of law, Is suffl- 
clent to establlsh the fact, and, if not rebutted, remains sufflcient for 
the purpose. Mr. Justice Story, in Kelly v. Jackson, 6 Pet C31, 8 L. Ed. 
523. 

6. Interstate Commerce Commission— Report— Peesumptions — Bueden of 

Pboof. 

The aet to regulate commerce créâtes a rule of presumption In favor of 
the commlsslon's report, whJch on Its introduction in évidence changes the 
burden of proof, and casts it upon that pai'ty against whom the report is 
made. 

6. RULES of Evidence— Législative Conteol. 

The Législature, subject only to the limitations of évidence expressly 
enshrlned in the Constitution, has entlre control over the rules of évi- 
dence, and by statutory enactments may alter, change, or croate them anew. 

7. Cabriees— Fbeight Chaeges. 

The teasonableness of a rate of charge for transportation Is eminently 
a question for judlcial Investigation. Justice Blatchford, In Chicago, 
M. & St Paul R. R. V. Minnesota, 10 Sup. Ct 702, 134 U. S. 418, 33 L. 
Ed! 970. 

8. Same— Reasonableness. 

It Is no longer open to question that the Interstate commerce commis- 
sion Is an expert tribunal empowered by law to détermine In the first 
Instance the reasonable or unreasonable character of the rate charged for 
transportation in Interstate commerce. 

0. Same— Rate Association. 

The character of the Southeastern Frelght Association, the effeet of Its 
concert of action and agreements as to frelght rates in the territory to 
which it extends, consldered and discussed. » 

10. Same— Advance of Rates. 

When a number of railroads, acting under articles of organlzation, by 
concert of agreement and action advance the rates upon shipments of a 
partlcular class throughout ail the territory to which their organlzation 
and Influence with simllar organizatlons extend, and when they actually 
advance such rates and exact the same of shippers, It Is of no conséquence 
that they hâve a stipulation in such articles that each and ail members 
can at wlll and at any time withdraw from the agreement 

138 F,— 48 
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11. Same— Reasokable Compensation. 

Resonable compensatloù for the service actually rendered Is ail that a 
common carrier is permitted to exact. Justice Brewer, for the Circuit 
Court of Appeals of tlie Eighth Circuit, in Chicago & N.'W. R. R. Co. v. 
Osborne, 3 C. 0. A. 347, 52 Fed. 914 ; Smyth v. Ames, 18 Sup. Ct 418, 
1G9 U. S. 466, 42 L. Ed. 819. 

12. Samb— Unbeasonable Inceease. 

Where a vast increase of lumber trafflc had resulted In large Increase 
of net revenue to the carrier, the service was inexpensive, required neither 
rapldity of movement nor speclally equlpped cars, shippers were obliged 
to furnish and pay for equlpment, railroads were neither to load nor 
unload, the commodity was' neither fragile nor perishàWe, the rlsk of 
damage was Inappréciable, the Industry affords a tonnage second in mag- 
nitude to only one other transported by the carrier, an arbitrary increase to 
points of principal destination of two cents a hundred pounds is unrea- 
sonable and unlawful. This is especially clear where the particular 
traffic is practically destroyed immediately after the advance Is made. 

13. Same— Régulation or Charges. 

Railroads hâve no légal right to graduate thelr charges in proportion 
to the prosperity which attends industries whose products they transport. 

14. Same— iNjuNCTiON— Rbpatment of Unlawful Exactions. 

In thls case the conclusions of the court agrée wlth the Conclusions of 
the Interstate commerce commission. The enforcement of the advance 
will be enjolned, and, gênerai çounsel for respondents having stipulated 
in judicio they would repay to the shippers the sum total of the Increased 
exactions in case such increase should be held illégal, a référence wlll 
be had to ascertain the amount thus due the complainants respect! vely, 
and decree will be rendered therefor. 
(Syllabus by the Court) 

In Equity. 

, EUis, Wimbish & Ellis, for complainants. , 

Ed. Baxter, for respondents. 
John I. Hall, for Georgia. Southern & F. Ry. Co. 
Dofsiey, Brewster & Howell, Dessau, Harris & Harris, C B. 
Nojrthrop, and Merrel P. Callaway, for Southern Ry.Co. 
tawton & Cunningham, for Central of Georgia Ry.Co, 
Kay, Bennett & Conyers, for Atlantic Çoast Line Ry. Co. 
Louis F. Garrard, for Maçon & Birmingham Ry. Co. 
King, Spalding & Littie, for Louisville & Nàshville R. Co, 
Brown & Randolph, for Seaboard Air Line Ry. 
Claude Walker, for Nashyille, C. & St. L. Ry. Co. 
Masoh, Hill & McGill, for Southeastern Freight Ass'h. 

SPEER, District Judge. An adéquate statement of the issues 
in this case is given in the report of the Interstate commerce com- 
mission which appears in the record. The Southeastern Freight 
Association is a combination of common carriers. In the preamble 
of its lorganic agreement it is stated that its pûrpibses are set forth 
in the "following articles." A critical scrutiny of the articles will 
disclpSe its machinery, but we fail to discovér any express statement 
of its purpose. It is, however, plainly enough fo fîx and control 
the rates to be charged by each and ail of its members for the rail- 
way transportation of freight. Most ôf the raiiways cônstitiîting 
its membership are actively wigaged in Interstate commerce, and 
ail of them may be. The territory to which this association extends 
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its domiilating control comprehends the states of Virginia, North 
Carolina, South Carolina, Georgia, Florida, and those portions of 
Tennessee and Alabama east of a line extending from Chattanooga 
via Birminghanj, Selma and Montgomery to Pensacola. In that 
territory, with ail of its varied products, with an area and popula- 
tion vaster than many empires of which we hâve an account, as re- 
gards every interest dépendent upon the transportation of commod- 
ities, the action of the association is more authoritative than the 
fîrman of the Sultan or the ukase of the Czar. A most important in- 
dustry of this association's dominion is the manufacture of lumber. 
The tonnage of this product is enormous. The cotton plant is in- 
digenous to much of this territory, but while in the year 1903 the 
railroads whose rates are arranged through the Southeastern 
Freight Association transported 1,274,727 tons of cotton, in the 
same year, of lumber, they moved 9,808,463 tons, or nearly eight 
times as much. Indeed, in tonnage thus transported lumber was not 
approached by any other product, and was only exceeded by bitu- 
minous coal. This tonnage has been steadily increasing. In 1901 
it had been little more than six and a half millions, and two years 
later, as we hâve seen, it was nearly ten mijlions of tons. The vast 
income from moving this tonnage, an immense proportion of which 
was the product of the forests and mills of Georgia, poured into the 
treasuries of the défendant companies. That it was remunerative 
is not in dispute. It is charged in the bill that it was very profita- 
ble.. In the answer it is admitted that it was profitable. The re- 
munerative rates for which this product was transported could 
scarcely hâve been denied in view of the fact that the rates them- 
selves had been advanced pari passu with the increase of ton- 
nage. For their convenience, the rate makers hâve divided their 
territory into what are termed "groups." From group 2 of the 
Southern Railway there has been an increase of 3 cents a hundred 
pounds on lumber since May, 1894, 2 cents since September, 1899. 
From May, 1894, to September, 1899, the rate to Cairo from that 
group was 13 cents. This was increased to 14 cents from Septem- 
ber, 1899, to June, 1903. From other groups, generally speaking, 
since 1894, the increase has amounted to four cents a hundred 
pounds. From ail the groups the présent rates to Cincinnati, Louis- 
ville, and Evansville are greater than they hâve been since 1891. 
The rate to Cincinnati from most of the groups is now four cents 
higher than it was in 1892, and from the Georgia group on the 
Southern Railway, to Cincinnati, Louisville, and Evansville and ail 
Ohio river points, the rates are three cents higher than they hâve 
been since 1891. This steady and marked increase of rates for 
the transportation of this freight, coincident with the phénoménal 
increase of the tonnage carried, seems abnormal. "The gênerai 
rule," said the interstate commerce commission in its valuable re- 
port in this case, "is this : The greater the tonnage of an article 
transported, the lower should be the rate. No rule is more firmly 
grounded in reason or more universally recognized by carriers." 
While thèse conditions were existing, while the respondent rail- 
roads were engaged in the transportation of the largest annual ton- 
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nage of lumber theretofore known, in April, 1903, tHe SoùtKeas'terc 
Freight Association and other similar associations having confer- 
red upon the subject, the défendant companies, acting in concert, 
announced that they wôuld forthwith put into eflfect an increase of 
two cents a hundred poûnds in the rate on lumber to points on the 
Ohio river and beyond. This announcement brought the intelli- 
gence ôf this additional levy upon their products to the owners of 
every mill in Georgia, in Florida, in Alabama, in Mississippi, in 
LOuisiana, and in Arkansâs. On the lumbermert at work in the 
immédiate domain of the Southeastern Freight Association esti- 
mated on the tonnage of that year the assessment amounted to 
$132,000. It is perhaps not surprising that thèse men immèdiately 
sought protection through the courts. 

On the 17th of April, 1903, the original bill was liled. The com- 
plainants are H. H. Tift, W. S. West, J. Lee Ensign, J. S. Betts & 
Co., Garbutt Lumber Company, Alapaha Lumber Company, South- 
ern Fine Company, and ail other members of the Georgia Sawmill 
Association (a voluntary association, not a party). The averments, 
irt brief, are that the défendant companies had published, and 
were to immèdiately put into effect, an increase of two cents a hun- 
dred pounds in the raté on lumber from Georgia points to points 
of delivery on the Ohio river and beyond; that the threatened ad- 
vance was unjust and excessive, and would resuit in irréparable 
injury. An injunction was sought upon the ground that the con- 
templated action of défendants was in violation of the act of Con- 
gress to regulate commerce. A temporary restraining order was 
issued, with the usual rule calling upon the respondents to show 
cause why the injunction sought by the bill should not'be granted. 
A gênerai demurrer denying the jurisdiction of the Circuit Court 
of the United States as such, and as a court of equity.was interposed. 
Respondents also filed a response to the rule. A hearing was had 
upon the demurrer, and also upon the évidence submitted by both 
parties. By interlocutory decree entered on the 16th day of May, 
1903, it was held that the court had jurisdiction to grant the relief 
sought, if finally satisfied of the righteousness of complainants' de- 
mand; that the demurrer be overruled; that the bill, with amend- 
ments, be retained in the files of the court ; and that the temporary 
injunction be dissolved. The reasons which moved the court to 
take this action were stated in the opinion that day filed. Among 
them was the statement that the increase of rates had not been 
actually imposed. The decree concluded with the following clause: 

"In case the respondents shall enforce the rates complained of and the com- 
plainants shall make proper application to the Interstate commerce commission 
to redress their alleged grievances, the court wlll entertaln a renewed applica- 
tion on the record as made, and such appropriate additions thereto as may 
te proposed by elther party for enjoining the enforcement of such rates pend- 
Ing the Investigation by tiie commission, unless otherwlse dissolved, and on 
présentation to the court of the report of the commission such other action 
be taken as will be conformable to law and the princlples of equlty." 

Upon the dissolution of the restraining order, to wit, on the 22d 
of June, 1903, the respondents at once made the advanced rates 
efifective. On the day following the complainants presented to the 
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Interstate commerce commission their complaint and their prayer 
that the advance be declared to be excessive, unjust, and unreason- 
able. Subsequently complainants again sought from this court an 
injonction to restrain the enforcement of the rates pending the 
action of the commission. Upon this application a full rehearing of 
the controversy was had. This involved an exhaustive discussion 
of the jurisdictional questions and the facts as well. The conclu- 
sions of the court may be found in 123 Fed. 789-796. Action upon 
the application of complainants was w^ithheld. The reasons for 
this course, as stated on page 796 of the opinion, are as follows : 

"The complainants, it appears, hâve appealed to the commission. * * • 
The respondents are ail solvent — probably ail of them hlghly prospérons — rall- 
way corporations. It will be easily compétent for the complainants to keep 
caref al account of ail the charges claimed to be unreasonable and excessive 
«xacted by the défendants on shlpments of lumber to the territory deseribed 
in the bill. If their contention shall be maintained, it will be compétent for 
the court in its final decree to direct the respondents, or either of them, to 
make restitution of the sums thus exacted. Indeed, the learned spécial coun- 
sel for the respondents, by his statement made in judicio, binds his clients 
to promptly repay to the complainants ail such sums in case they shall flnally 
prevail. Nor is it likely that in the Ihterval which shall remain before the 
commission will act there will ensue any serious Impairment of the business 
of complainants, or either of them. It is easily conceivable that a case or 
cases of this gênerai character might be presented on which it would seem 
obligatory on the court to grant an immédiate injunction. Such injunctions, 
however, should not be granted save in cases of grave and compelling exi- 
geney. Judiclal action should be conservative, and rarely is such conserva- 
tism more plainly required than when vast commercial opérations Involved 
In Interstate transportation will be arrested or dlsturbed by Incautious orders. 
In this case the duty to grant the extraordinary order sought does not now 
seem imperative. The court, theref ore, in view of the record and of the con- 
sidérations mentioned, will wlthhold further judiclal action upon the applica- 
tion until properly apprised of the action of the Interstate commerce com- 
mission. When we shall hâve received the valuable assistance in the per- 
formance of the grave duty before us which must be expected from the con- 
clusions of that authoritative and eminent body, such other and further ac- 
tion will be taken on this application as the law and the principles of equity 
will seem to direct" 

It will thus be seen that the court did not deny the injunction 
prayed for. It merely withheld action to await the report of the 
commission. This has now been submitted. After hearing and 
considering the voluminous évidence, that body, on February 7, 
1905, made its report. The report sustains in toto the conten- 
tions of the complainants, and déclares that the advance in rates 
complained of was unreasonable, unjust, and violative of the act to 
regulate commerce. The report was, however, not unanimous. 
The honorable chairman, Mr. Knapp, and Commissioner Fifer ex- 
près sed their dissent as follows: 

"In the View we take of this case, the conclusions of our associâtes are not 
Justifled by the facts and circumstances appearing in the record, or other- 
wise entitled to considération. Holding that the rates complained of hâve 
not been shown to be In violation of law, we respectfully dissent from the 
foregolng report and opinion." 

It is regrettable that the dissenting commissioners did not more 
fully record the grounds of their dissent. It might then be possible 
for the court to inquire to what extent the dissent was supported by 
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"facts and drcumstances appearing in the record," or by facts and 
cirçumstances not so appearing, aixd which, therefore, do not appear 
to the court, The orderof the. commission seeking to make effec- 
tive their conclusions déclares the rates and charges c'ojnplained of 
to be excessive, unreasonable, unjust, and in violation oi the pro- 
visions of the act to regulate commerce.; "It is further ordered that 
the défendants, the Southern Railway Company, Atlantic Coast 
L,ine Railway Company, Louisville & Nashville Railroad Company,. 
Nashville, Chattanooga & St. Louis Railroad Company, Seaboard 
Air Ljne Railway, Central of Georgia Railway; Company, Georgia 
Southern & Florida Railway Company, and the Maçon & Birming- 
ham Railway Company, be, and each of them is hereby, notified and' 
required to cease and desist on or before the Ist day of April, 1905, 
from further ' maintaining or enforcing said unlawful advance of 
two cents per one huhdred pounds, and the said unlawful rates and 
charges resulting therefrom, for the transportation of lumber as 
aforesaid." 

A certified copy of the opinion and order of thë commission has 
been duly liled. This is accompanied by an application for an in- 
junction pendente lite and for final decree granting the relief prayed 
in the original bill. Gounsel for the respective parties, with meri- 
torious purpose to avoid delay and to obtain a speedy hearing on 
the merits, entered into a stipulation that the évidence taken before 
the Interstate commerce commission shall stand as the évidence in 
this court, subject, however, to the right of either party to apply to 
the court for leave to introduce such additional évidence as the 
court may think proper fot a just décision of the case. On the hear- 
ing additional évidence, mainly in the form of afïidavits, was sub- 
mitted by the respective parties. It is agreed that the testimony 
thus submitted shall' hâve the same force and effect as if it had 
been regularly taken in accordance with the rules in equity. With 
equally meritorious purpose counsel for the respective parties 
agreed that this should stand for and be the hearing for final decree 
in equity. Counsel for thp respective parties hâve been fully 
heard. The hearing was concluded on the 22d inst. On account 
of the gravity of the questions involved and the tremendous record, 
we bave taken time for considération. 

The efïect of the commission's report was strongly controverted 
in the argument. Counsel for the complainants insisted that it 
must be accepted by the court as true, unless it was wholly without 
évidence to support it. On the other hand, it was insisted that it 
was only prima facie correct, and "tipped the judicial scale only 
by a hair's breadth." Our view is that it would be violative of 
explicit law, the settled policy of government, and the most prac- 
tical principles of reason and justice for the courts of the nation, 
save for controUing reasons of law or fact, to discrédit or disparage 
the conclusions Of the interstate commerce commission. The act 
to regulate commerce (paragraph 14), déclares that the "findings of 
fact set fofth in the report of the commission shallin ail judicial 
proceedings be deemed prima facie évidence as to each and Cvery 
fact found." In paragraph 16 this provision is distinctly reiterated.-. 



TIFT V. SOUTHERN ET. CO. 759 

Nor are we in any doubt as to the import of the expression "prima 
facie évidence." In Kelly v. Jackson, 6 Pet. 631, 8 L. Ed. 523, Mr. 
Justice Story déclares that "prima facie évidence of a fact is such 
as, in judgment of law, is sufficient to establish the fact; and, if not 
rebutted, remains sufHcient for the purpose." The authority of 
this case has been uniformly recognized. Rose's Notes on U. S. 
Reports, vol. 3, p. 301. It follows that the report of the commission 
declaring thèse advanced rates to be excessive and violative of the 
act to regulate commerce has such evidential efïect that, had com- 
plainants been content to introduce the report and to rest their case 
without further évidence, it would hâve entitled them to the decree 
unless the respondents by prépondérant and controlling évidence 
should rebut and disprove its findings. Lilienthal's Tobacco v. 
United States, 97 U. S. 268, 24 L. Ed. 901. In other words, the act 
of Congress créâtes a rule of presumption in favor of the commis- 
sion's report, which, on its introduction, changes the burden of 
proof, as in this case, from the complainants to the respondents. 
"There is not the least doubt, on principle," says the author of the 
récent work Wigmore on Evidence, "tliat the Législature has en- 
tire control over such rules, as it has over ail other rules of pro- 
cédure in gênerai, and évidence in particular, subject only to the 
limitations of évidence expressly enshrined i.n the Constitution." 
2 Wigmore on Evidence, par. 1354, cl. 3. Elsewhere in the same 
comprehensive and valuable work, vol. 1, par. 7, it is stated : 
"Apart from the constitutional rules to protect against statutory 
changes the Législature has the power to alter or create any rule of 
évidence." 

The wisdom of according to the report of the commission this 
important effect is as little open to question. The administration 
of justice, said Webster, "is the chiefest concern of man upon 
earth." Within the scope of that function of government there is, 
perhaps, no single topic of greater magnitude or moment than con- 
troversies which arise in trade and commerce. Said Sir Walter 
Raleigh, "Whosoever commands the trade of the world commands 
the riches of the world, and consequently the world itself." In a 
material sensé, and in our astonishing civilization, nothing is more 
important tharr the transportation of commodities sold or inter- 
changed, and in transportation the stability and reasonable charac- 
ter of the rates charged therefor is scarcely less important than 
transportation itself. The three grand departments of government, 
législative, executive, and judicial, are with steady and swerveless 
purpose enacting or enforcing laws to safeguard the rights of the 
gênerai public, and as well that portion engaged in the business of 
transportation. The shippers are appealing to government to pro- 
tect them against unwarrantable exactions by the carriers. Appeal 
rnay be made by the carriers to protect their interests from unre- 
munerative rates to which they may be restricted by state or other 
local authorities. In either case complaint is heard and redress is 
given. Reagan v. Earmers' Loan & Trust Co., 154 U. S. 362, 14 
Sup. Ct. 1047, 38 L. Ed. 1014; Chicago, etc., Ry. v. Minnesota, 134 
U. S. 418, 10 Sup. Ct. 462, 33 L. Ed. 970 ; Rose's Notes on U. S. Re- 
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ports, vol. 11, p. 946 et seq. It is no longer doubtful that "the 
question of the reasonableness of a rate of charge for transportation 
is eminently a question for judicial investigation." Justice Blatch- 
ford, in Chicago & St. Paul Ry. v. Minnesota, 134 U. S. 418, 10 Sup. 
Ct. 4'62, 33 L. Ed. 970. To this end, in part, the government has 
created the interstate commerce commission. It is a tribunal to 
hear, investigate, and report on the reasonableness of rates, and to 
attempt the; correction of inequalities and injustice therein. Said 
the Suprême Court in Louisville & Nashville R. R. Co. v. Behlmer, 
175 U. S. 675, 20 Sup. Ct. 219, 44 L. Ed. 309, "That body, in the 
nature of its organization and the duties imposed upon it by the 
statute, is peculiarly compétent to pass upon the questions of fact 
of the character hère arising." In view of thèse considérations and 
précédents, it can, we think, be no longer open to question that the 
interstate commerce commission is the expert tribunsil empowered 
by law to détermine, in the first instance, the reasonable or unrea- 
sonable character ofthe rates charged for transportation in inter- 
state commerce. Said Judge Taft, for the Circuit Court of Ap- 
peals, in East Tennessee, V. & G. R; R. Co. v. Interstate Commerce 
Commission, 99 Fed. 64, 39 C. C. A. 42o : 

"It has been suggested that the traffic managers are much better able by 
reason of their knowledge anû expérience to flx rates and to décide what dis- 
criminations are justifled by the cireumstances than the courts. This cannot 
be conceded so far as it relates to the interstate commerce commission, wtiich. 
by reason of the expérience of its luembers In this kind of controversy, and 
their great opportunlty for full information, is in à sensé an expert tribunal." 

We mày repeat what was stated by this court in Commission v. 
Louisville & Nashville R. R. Co., 118 Fed. 626 : 

"The righteotis orders ot the great comhiission which has been primarily 
Intrusted by Congress wlth the tremendous duty should in ail proper cases 
be respected and enforced by the courts of the country. While, on occasion, 
the railway or other corpori^tion may suffer a temporary diminution of reve- 
nues from an order of this character, the interest of the public, and in the 
end the interest of the corporation Itself, is conserved. In ail sueh cases the 
gênerai welfare must control. 'Salus populi est suprema lex.' " 

It is proper to observe, however, that the court has considered 
the entire record, and, has formed its conclusions not only from the 
report of the commission, but from ail the évidence submitted to 
that body and stipulatedinto the case hère, and from the additional 
évidence submitted de novo on this hearing. 

A highly significant feature of this case is the fact that the rates 
complained of are the resuit of concert of action on the part of the 
members of the Southeastern Freight Association. This organiza- 
tion, as we hâve seen, embraies as members ail of the défendants 
except the Nashville, Chattanooga & St. Louis Railroad and the 
Louisville & Nashville Railroad Company. But the latter, as co- 
lessee of the Georgia Railrpad, while not nominally, is also essen- 
tially, a member. The association was a proper, though perhaps 
not a necessary, party. It might well désire to be heard with regard 
to the relating charges against its character and conduct. While 
in the original biU there was a prayer that this association should. 
be declared an illégal combination in restraint of interstate trade,. 
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and that the défendant l'ailway companies be enjoined from prose- 
cuting the purposes of such illégal combination through the médium 
of the freight association, counsel for the complainants in argument 
properly abandon that prayer. While this is true, it is also true 
that the methods of the association, and the conduct of its mem- , 
bers in this particular case, were placed before the commission, and 
are fully before the court. In reply to the contention on the part 
of the respondents that they acted independently each for itself, 
and not through the agency of the Southeastern Freight Associa- 
tion, the commission finds: 

"The proof shows conclusively that the advance vms the outeome of con- 
cert of action and prevlous understandlng between the companies. Through 
their authorlzed officiai représentatives, they conferred wlth each other re- 
peatedly as to the making of the advance; recognlzed the fact that, because 
of compétition in common markets between the lumber producing districts 
served by them, the advance should be from ail those districts or none ; and, 
finally, they ail promulgated the advance to take efCect at exactiy the same 
date and for exactiy the same amount. This concurrence of action was not 
only between the rallway companies, parties défendant in this case, and in 
relation to rates from Georgia shipplng points, but was participated in by 
the lumber-hauling roads serving the territories both west and east bf the 
Mississippi in Arkansas, Louisiana, Mississippi, Alabama, and Florida." 

The commission concludes that it is its duty to consider this joint, 
or concert of, action of the défendants as bearing upon the reason- 
ableness and validity of the advanced rate which résulta. It holds 
that the élément of compétition is eliminated. In the absence of 
legitimate compétition, destroyed, as we shall presently see, by 
methods obviously illégal, the commission présumes that the ad- 
vance rates are higher than legitimate compétition would produce. 
In other words, the marked increase of charges for transportation 
of that commodity which, save one other, affords the largest ton- 
nage of freight to the respondent roads, did not originate from a 
normal or reasonable exigency of the respondents' business. On 
the contrary, it was an arbitrary exaction, imposed by a combina- 
tion of railroad agents made in restraint of the natural movement 
of the product in the lumber trade. This combination or concert 
of action on the part of the respondent railroads is plainly violative 
of that provision of the interstate commerce law which forbids pool- 
ing. This was enacted, among other things, for the purpose of 
securing compétition. Pooling may be as well efïected by a con- 
cert in fixing in advance the rates which in the aggregate would 
accumulate the earnings of naturally competing lines, as by depos- 
iting ail of such earnings to a common account and distributing 
them afterwards. That such an association and concert of action 
between agents of naturally competing lines is destructive of com- 
pétition is equally unanswerable. To entertain any other view is 
to ignore reiterated décisions of the Suprême Court of the United 
States and many ruiings of the Circuit Courts and of the state 
courts. Perhaps the leading cases on this subject are United 
States v. Freight Association, 166 U. S. 341, 17 Sup. Ct. 540, 41 L, 
Ed. 1007 ; Joint Traffic Association Case, 171 U. S. 505, 19 Sup. Ct. 
25, 43 L. Ed. 259. In the first case the court had under considéra- 
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tion the legality of the Trans-Missouri Freight Association, The 
agreenîent of that bocjy may diiifer in forfn, but its substantial pur- 
pose, was the sameas'that of the Southeastern Freight Association. 
It avowedly was the ''mutual protection to the railroads by estab- 
Ushing and maintaining reasonable rates, rules, and régulations on 
•ail freight traffic, both through and local." After argument by 
many oîthe most eminent counsel in the country, and after exhaus- 
tive considération, the court held that the anti-trust law prohibiting 
contracts, eombinations, and conspiracies in restraint of trade or 
commerce among the several states or with foreign countries apply 
to and cover common carriers by railroad, and a contract between 
them in restraint oï such trade or commerce is prohibited even 
though the contract is éntered into between competing railroads 
only for; the purpose of thereby efEecting traffic rates for the trans- 
portation of persons and property. It was further held that, in or- 
der to maintain such a contention the çomplainant is not obHged to 
show that the agréement in question was entered into for the pur- 
pose of restraining trade or commerce if such restraiftt is the nec- 
essary efïect, and concluded that the anti-trust act applies to rail- 
roads, and that it reriders illégal ail agreements which are in re- 
straint of trade or commerce. Thé court then proceeds to déclare 
that the agréement of the association does in fact constitute such 
a restraint in violation of the law. It is proper to stâte that four 
judges, three ql whom are not now on the bench of the court, dis- 
sented from this conclusion ; but; the opinion of the majority is, of 
course, controlling. In the subséquent case of United States v. 
Joint Traffic Association, 171 U. S. 505, 19 Sup. Ct. 25, 43 L. Ed. 259, 
the court, a,fter full considération, reaffirmed its holding in the 
Trans-Missouri Case. It further déclares that Congress, with re- 
gard to interstate commerce, and in the course of regulating it in 
the case of j'ailway corporations, has power to say that no contract 
or combination shall be légal which shall restrain trade and com- 
merce by ^hutting out the opération of the gênerai law of compé- 
tition. The tremendous significance of thèse findings is shown by 
the multitude pf cases in;'which the doctrines announced hâve been 
utilized and reaffi.rmed. , See Rose's Notes on U. S. Reports, vol. 
12, p. 958 et seq. ; also supplément to same publication, vol. 3, p. 
795. Perhaps the most noted case on this subject is that of the 
Northern Securities Company v. United States, 193 U. S. 197, 24 
Sup. Ct. 436, 48 L. Ed. 679. There it was held that a contract by 
which a majority of stock of twO companies who owned parallel in- 
terstate railroads is transferred to a corporation organized for the 
purpose of holding and yoting the same and receiving dividends and 
dividing the same pro rata among the stockholders of the two com- 
panies, violâtes the anti-trust law. Such is the superabundance of 
authority upon this subject that further citation will be superfluous. 
It may be pardonable to reçall that one of the pioneer cases on this 
important topic was that of Rowena Clarke v. Central R. R. & 
Banking Company of Georgia (C. C.) 50 Fed. 338, 15 L. R. A. 683 
et seq., heard in this district. This case was decided in 1892. Com- 
menting upon similar conditions, it was there observed : 
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"It Is not difflcult to percelve that a combination of corporations which 
produces a condition so inéquitable cannot be sanctioned by tbe law. We 
believe that transactions of this character are withln the splrit,, if not wltbin 
the letter, of the act of Congress known as the 'Sherman Anti-Trust Law' 
(Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]). It is 
certainly, as we bave seen, obnoxlous to the law of Georgla, and It was cer- 
tainly as obnoxlous to the common law." 

This décision was made 13 years ago. The principles then an- 
nounced, which were challenged in many influential quarters, are 
now imbedded in the country's jurisprudence and in the législation 
of the national Congress. It was insisted with great earnestness 
by the learned spécial counsel for the respondents that because the 
various members of the association expressly stipulated in the arti- 
cles of organization that each and ail members could at will and at 
any time withdraw from the agreement to fix rates, it was not a 
combination in restraint of trade. This view seems wholly un- 
tenable. That is merely a recitation of a privilège which any party 
to an unlawful enterprise inherently enjoys. Confederates or con- 
spirators who unité to do an unlawful act or to do a lawful act in 
an unlawful way may jointly or severally abandon the project. 
The law affords them the locus pœnitentise. If, however, the object 
of the conspiracy is accomplished, its character is not to be deter- 
mined in view of the considération that the conspirators might hâve 
repented, but with an eye single to the fact that they did not re- 
pent. Besides, it is indisputable that the agreements of the asso- 
ciation were made to be kept, and not to be broken. Good faith 
between the members, not to mention a powerful compulsory force 
behind them, obliged that the agreements be kept, and the fact is, 
as the commission finds, they were kept. 

The cardinal error to which the railroads hâve been committed 
in this important controversy is the apparent belief that they hâve 
the right, by arbitrarily increasing freight rates, to divert at any 
time to their own treasuries a share of the profits of successful in- 
dustries or occupations. It was not contended that the antécédent 
rates were unremunerative. As before stated, they were conceded 
to be profitable. That additional revenue was needed to meet in- 
creased expenses was the motive of the advance was testified by 
Vice Président Culp of the Southern Railway Company. To quote 
his language: They "looked about to see where" they could best, 
but without injury, get that additional revenue, and one of the com- 
modities which they thought would "bear an advance" was lum- 
ber. But the courts hâve more than once decisively corrected this 
assumption on the part of railway ofiîcials. It is true that the busi- 
ness of railway transportation is usually carried on by private capi- 
tal invested in corporations. It is, however, business of a quasi 
public nature. As we hâve seen, there is no doubt that within the 
limitations of the Constitution it is subject to governmental control. 
Thèse facts prohibit the agents of the railway from charging, like 
the owners of other property, any price they may choose to exact 
for the use of the railroad. The law does not fail to regard the 
enormous franchises which hâve been granted to the railroads by 
the public, their corporate powers, the right to avail themsQlves of 
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the right of eminent domain, the right to protection against exor- 
bitant restrictions or exactions from local authority, and other sim- 
ilar considérations. Thèse views are very plainly set forth in the 
opinion of Justice Brewer sitting with the Circuit Court of Appeals 
of the Eighth Circuit in the case of Chicago & N. W. R. R. Co. v. 
Osborne, 52 Fed. 914, 3 C. C. A. 347. The conclusion of the learned 
justice is that reasonable compensation for the service actually ren- 
dered is ail that the railroad is permitted to exact. Five years after 
the décision just cited was made the Suprême Court of the United 
States had before it the same question. This was in the case of 
Smyth V. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. Ed. 819. This 
was a case of great importance. The opinion was happily unani- 
mous, It was argued for the appellant by Mr. John L. Webster 
and by Mr. Churchill, Attorney General of the staté of Nebraska, 
and with them appears the famous name of William J. Bryan. For 
the appellees there appeared J. M. Woolworth and that renowned 
leader of the American bar, the late Mr. James C. Carter. The case 
wouldbe additional authority for the jurisdiction of this court in 
equity to prevent a multiplicity of suits, if such additional authority 
was needed; but the great duty which fell upon the court was to 
détermine the rule for fixing the reasonableness or unreasonable- 
ness oftransportation rates. The state of Nebraska had attempted 
to détermine this by fixing an arbitrary maximum for the transpor- 
tation of Interstate commerce. This the court held it could not do. 
But in holding this it announced certain principles which the con- 
trolling officers of railroads, charged as they are with such vital 
duties to the commerce and welfare of the country, might well take 
to heart. "The railroad," saidthe court, "is a public highway, none 
the less so because constructed and maintained through the agency 
of a corporation deriving.its existence and powers from the state. 
Such corporation was created for public- purposes. It performs a 
function of the state. Its authority to exercise the right of eminent 
domain and to charge toUs was given primarily for the benefit of 
the public. It is under governmental control, though such control 
must be exercised with due regard to the guaranties for the protec- 
tion of its property." It may not "fix its rates with a view solely 
to its own interests, and ignore the rights of the public. But the 
rights of the public would be ignored if rates for the transportation 
of persons or property on a railroad are exacted- without référence 
to the fair value of the property used for the public, or the fair 
value of the service rendered, but in order simply that the corpora- 
tion may meet operating expenses, pay the interest on its obliga- 
tions, and déclare a dividend to stockholders." 

After careful considération ofthe extensive record, there seems 
to hâve been an utter absence of excuse or justification for the con- 
certed action of the railroads which advanced the rates on lumber 
throughout the South. The vast increase of the lumber traffic had 
resulted in large increase of net revenue for those roads. The serv- 
ice was inexpensive. It required neither rapidity of movement nor 
specially equipped cars, and such simple equipment as was needed 
the shippers were obliged to furnish and pay for. The railroads 
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wcre required neither to load nor unload the cars. This was donc 
by the consigner and consignée. The lumber carried was neither 
fragile nor perishable, and the risk therefore from loss or damage 
was inappréciable. MTr. Tift, the principal witness for the com- 
plainants, and one of the largest lumber men of the state, testified 
that for 30 years he had not been compelled to présent a claim for 
damage on lumber shipped from his mill. Nor were there any ex- 
igencies in the financial condition of the principal défendants which 
called for so vast a contribution to their treasuries from an in- 
dustry whose product forms such a large part of their tonnage, and 
which is so indispensable to the public welfare. On this subject 
we may, perhaps, with propriety quote literally the figures and 
findings of the commission. On page 573 of the report it is said : 

"The financial condition of the principal défendants appears to hâve steadi- 
ly improved for a number of years up to and including the year 1903, in which 
the advance In rates complalned of was made. They were comparatively 
prosperous àt the date of and for years prlor to the advance. 

"The Southern Rallway Company has declared dividends for each year from 
1897 to 1903, both Inclusive, ranging from $543,000 * * • In 1897, up to 
54,500,000 (7% per cent, on $60,000,000 of preferred stock) in 1903. That road 
also reports surpluses of from $464,013 in 1868 to $2,100,807 in 1902. 

"The Loulsvllle & Nashville Railroad Company has declared dividends for 
each year from 1899 to 1903, both inclusive, ranging from $1.848,000 (about 
3% per cent, on $54,912,520 of common stock) in 1899, up to $3,000,000 (5 per 
cent, on $60,000,000 of common stock) in 1903. That road also reports sur- 
pluses of from $40,204 in 1899 to $2,987,195 in 1903. 

"The Atlantic Coast Line Railroad Company has declared dividends for 
each year (except year 1900) from 1894 to 1903, both Inclusive, ranging from 
$318,399 in 1894 (5% per cent, on $7,021,950 of common stock), up to $1,714,075 
(5 per cent, on $1,744,100 of preferred stock and 5 per cent, on $36,650,000 of 
common stock) in 1903. The surpluses reported by that road are from $86,875 
In 1894 to $1,293,983 in 1903. In 1900 no dlvidend was declared, but therc 
was a surplus reported of $2,152,406. 

"The Nashville, Chattanooga & St. Louis Railway Company declared divi- 
dends ranging from $100,000 in 1899 (being 1 per cent, on $10,000,000 of com- 
mon stock) to $400,000 in 1895, 1896, 1897, and 1898. beIng 4 per cent, on $10,- 
000,000 of common stock. For each year from 1900 to 1903 that road re- 
ported surpluses ranging from $566,907 in 1900 to $823,480 in 1903. 

"The Georgla Southern & Florida Railway Company declared dividends for 
each year from 1897 to 1903 ranging from $27,360 (being 4 per cent, on $684,000 
of preferred stock) in 1897 up to $99,240 in 1901 (being 5 per cent, on $084,000 
of preferred stock and 6 per cent, on $1,084,000 of preferred stock) in 1903. 
For each of the years 1902 and 1003 It declared a dlvidend of $77.500. The 
surpluses reported from 1896 to 1903 range from $9,657 to $107,060 in 1896. 
The surplus for 1901 was $24,105, for 1002 §41,448, and for 1903 $77,968. 

"The Seaboard Air Line Rallway Company has declared no dividends, but 
reports surplus of $252,676 for 1901, $709,331 for 1902, and $754,431 for 1903. 
The Central of Georgla Railway Company declared no dividends, but reports 
surpluses for each of the years 1899 to 1903, both inclusive, ranging from 
$58,888 In 1899 to $203,506 In 1903. The Maeon,& Birmingham Railway Com- 
pany has declared no dividends, and reports a déficit for each of the years 
from 1894 to 1903, both Inclusive, ranging from $29,099 in 1902 to $96,715 
In 1894. The déficit reported for 1901 was $34,313, for 1902 $29,099, and for 
1903 $45,949." 

It is true, as insisted, that the operating expenses of the railroads 
hâve grown larger, and the percentage of operating expenses to 
gross earnings has increased. But it is also true that both gross 
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and net earnings fiaVe steadily increased. The statement made in 
argument that the gross earnings of tKe Southern Railway hâve in- 
creased from $25,353,686 in 1899 ;to $42,313,248 in 1903 does not 
seem to hâve been challenged. In the same year the net earnings, 
it seems, had increased from more than eight millions to more 
than twelvearid a half milUons, and the net earnings per mile hâve 
increased more than one thousand dollars. While thèse figures are 
most encouraging, and will afford gratification to ail of those who 
are broad-minded enough to rejoice in the prosperity of the rail- 
roads, whîch do so muCh for the welfare of the country and the 
advancement of its civilization, it is also true that this is probably 
an understatement of the real earnings of this great corporation. 
It was insisted by Mr. Baxter in his very able argument for the 
respondents that every; expenditure of a railway, no matter how 
permanent the improvement, mtlst be charged to the expense 
account of opération. This accomplished lawyer is accustomed 
to speak authoritatively with regard to matters intrusted to his 
care. His statement in judicio may be regarded as binding upon 
ail of the respondent companies, and, if accepted, when we consider 
the vast material improvements which hâve been made in the 
Southern railw^ays it will be difïicult to estimate the marvelous pros- 
perity which they now enjoy. It is true counsel for the railroads 
insist that their net revenue did not increase in proportion to their 
gross earnings, but, in the nature of things, this is not to be ex- 
pected in any business. A manufacturing enterprise of extensive 
character may make 10 per cent, by the product of its mill. It may 
double its capacity and double its output, but it may look in vain 
for a double increase in net earnings. How needless, then, was the 
exaction upon the great lumber industry of the South, which has 
occasioned this costly litigation with ail of its lamentable consé- 
quences. The hardship upon the complainants was incontestable. 
The findings of the commission show that under the old rates they 
had built up a prosperous trade in the Northwest. Under the new 
rates this practically ceased. When the court, with what was 
thought to be caution conservative of the rights of ail parties, re- 
tained the bill, but declined to continue the injunction, and gave 
complainants the opportunity to avail themselves of their right to 
appeal to the commission, this business was practically prostrate. 
Unhappily, but no doubt necessarily, there was a delay of 19 months 
before the commission made its finding. In the meantime, for well- 
known causes of a political nature, there had been a great and en- 
thusiastic revival in the business, enterprise, and confidence of the 
country, A great demand for yellow pine lumber had grown up 
in ail sections. Builders felt themselves obliged to hâve it, what- 
ever the price, and whatever the rate, and large shipments were 
made on the advance rates. This is plainly enough shown by the 
numerous supplemental afîîdavits ofïered by the complainants and 
received as évidence. This, however, was in no sensé ascribable to 
the action of the Southeastern Freight Association in imposing this 
rate, but was despite that action. It in no sensé relates to the rea- 
sonableness or unreasonableness of the rate. And it should not be 



TIFT V. SOUTHERN ET. 00. 767 

forgotten that while the business of the lumbermen was recuperat- 
ing the treasuties of the railroads were ail the while receiving a 
proportionate incrément from the unreasonable increase of rates 
which they had imposed. They hâve no right to graduate then 
charges in proportion to the prosperity which cornes to industries 
whose products they transport. With equal reason they might 
demand an increase of rates for the transportation of cotton with 
every increase in the value of our great staple. Indeed, to concède 
the principle for the fixation of rates upon which the railroads 
through the médium of the Southeastern Freight Association hâve 
acted in this case would concède their power to levy for no better 
service augmentation of toUs for every increase of profit in every 
line of endeavor won by the enterprise, sagacity, and industry of 
the American people. It is superfluous to add that a government 
of laws, and not of men, will never tolerate such domination 
and control of the trade, manufactures, and commerce of the peo- 
ple. Thèse views relate exclusively^to the facts before the court 
in this case as proven incontestably by the évidence and ds found 
by the interstate commerce commission. Hère is no attempt to 
discrédit the incalculable services which are hourly rendered the 
country by the railways. In nothing do we share the animus or 
purposes of that sinister, selfish, and insincere agitation which 
would excite, if it could, the masses of the people to hatred and in- 
justice toward corporations. Such a propaganda provokes in the 
justly balanced mind, and particularly in the mind trained for the 
administration of law, and for the protection of property and Per- 
sonal rights, disapprobation, and, indeed, abhorrence. With sin- 
cère enthusiasm the judge of this court lias elsewhere testified to 
the wonderful material blessings bestowed upon our once prostrate 
Southland by our great railway Systems in "économies of opération, 
in constant, if graduai, réduction of rates, in increased facilities and 
more expensive accommodations, in more uniform service for longer 
distances without change of cars, in abolition of short disjointed 
Unes under différent management, in augmentation of shipping 
facilities, in physical perfection of the properties and conséquent 
safety tp the public, in the steady increase in value of ail the securi- 
ties of thèse great highways of Southern commerce. * "' * And 
with what resuit? Where formerly asthmatic engines attached to 
unsafe and noisome trains through the solitudes of an impoverished 
country like a wounded snake dragged their slow length along, now 
we behold on massive rails of gleamingsteel, on roadbeds of granitic 
ballast, successive sections of long freight trains sturdily steaming 
through a prospérons land, smiling with luxuriant crops, beautiful 
with neat and happy homes, the chimneys of great factories giving 
employment to thousands, almost marking the miles ; or the admira- 
tion kindles and the puise leaps as the limited express laden with 
its human freight glances by On its mission of progress and civiliza- 
tion." In nothing do we abate that enthusiastic approval of the 
services of the railways to the people ; but not more than any other 
human agency is railroad management infallible. The patriotic 
and proper solution of every controversy involving the vast ques- 
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tions of transportation is simply the trial of èach case on îts par- 
ticular facts, and with an éye single to the merits of the one party 
or the other. In interstate commerce this is exclusively a duty of 
the national tribunals, and the laws regulating such commerce are 
within the exclusive power of Congress. 

Innumerable are the cases in which the railroads themselves suc- 
cessfully invoke the identical principles hère announced for their 
own protection against intemperate and injurions local législation 
restrictive of their just powers and destructive of the just rights of 
their stockholders. Such was the case of Smyth v. Ames, supra. 
Such was the case of Chicago, etc., Ry. v. Minnesota, 134 U. S. 418, 
10 Sup. Ct. 462, 33 L. Ed. 970. See, also, Central R. R. v. Maçon 
<C. C.) 110 Fed. 871; Iron Mountain R. R. v. Memphis, 96 Fed. 123, 
37 C. C. A. 410; Milwaukee, etc., Co. v. Milwaukee (C. C.) 87 Fed. 
577 ; Bail v. Rutland (C. C.) 93 Fed. 516 ; Cleveland City Ry.. v. 
Cleveland (C. C.) 94 Fed. 409 ; Chicago, M. & St. P. Ry. v. Tomp- 
kins, 176 U. S. 173, 20 Sup. Ct. 336, 44 L. Ed. 417; Louisville, etc., 
V. McChord (C. C.) 103 Fed. 220. In ail of thèse cases and many 
others of pertinent character which might be cited, corporations 
found themselves obliged tO resort to the courts to obtain protection 
against rates which were unreasonably low. The courts of the 
country will be found prompt to protect them in the righteous ex- 
ercise of righteous powers. They will be equally prompt in proper 
cases to protect the public or any individual from Unrighteous ex- 
actions, particularly when invoked.through the agency of urilawful 
combinations or associations in restraint of trade and commerce, 
affecting not only the welfarè and happiness of the individual, but 
the thrift and prosperity of entire communities and great common- 
wealths. 

In this case the conclusions of the court as to the issues involved 
agrée with the conclusions of the interstate commerce commission 
as expressed by their report. A decree enjoining ail the respond- 
ents against further enforcement of the rates complaine'd of will be 
at once éntered. Order will be taken referring to the standing mas- 
ter the pleadings and évidence, with instruction to ascertain the 
sum total of the increased rate paid by each of the complainants to 
either or ail of the défendant companies since the rate went into 
eflfect and to the end of this litigation, and report such amount to 
the court, in order that, pursuant to the stipulation made by the 
respondents in open court, in case the complainants prevail, decree 
of restitution shall be made. Because of the vast extent of the 
lumbermen's business, and the great expense and inconvenience 
which might resuit to them, to the lumber trade, and the railways 
from the instantaneous enforcement of this injunction, when re- 
spondents may hâve purpose to appeal from this action, ît will be 
ordered further that thé decree now granted shall not take effect 
until 10 days from this date hâve elapsed, in order that thé respond- 
ents or either of them, if they so désire, may seek supersedeas. 
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PENNY et al. v. CENTRAL COAL & COKE CO. 

(Circuit Court of Appeals, Eiglith Circuit. April 29, 1905.) 

No. 2,116. 

1, Tbespass— Injuet to Feeehold— Eemoval of Coal— Evidence oi' Title. 

In an action by the trustées of a church for trespass on their cburch 
property in tbe removal of coal from beneatli the surface of the land, 
évidence held to justify a flnding that the title to the land In contro- 
versy was in the church. 

2. Samb— Uninteerupted Possession— Presumptions. 

Where a religious soeiety had had uninterrupted possession of land 
in eontroversy for 30 years or more, using it as its own, it would be 
presumed, In the absence of an existing deed to the land, that plaintiff's 
entry was under a purchase, and that its grantor had lawful right to 
convey. 

[Ed. Note. — For cases in point, see vol. 1, Cent Dig. Adverse Possession, 
§ 596.] 

8. Same— Religious Societies— Trustées— Right to Sue. 

Where a religious Society, consisting of many worshipers, was the 
owner of certain lands In eontroversy, Its trustées were entltled to sue 
for an injury to the freehold consisting of a wrongful removal of coal 
from beneath the land without jolning the members of the congréga- 
tion, under Sand. & H. Dig. Ark. § 5632, provlding that when the question 
is one of common or gênerai interest of many persons, or where the par- 
ties are numerous, and it is impracticable to bring them ail before the 
court within a reasonable time, one or more may sue or défend for the 
beueflt of ail. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Parties, § 12; vol. 
42, Cent. Dig. Religious Societies, §§ 159, 202.] 

4. Same— Bill of Exceptions— Construction— Admissions. 

Where, In a suit for the wrongful removal of coal from beneath land 
belonging to a church and used for the church building and for a grave- 
yard, the Mil of exceptions, at defendant's instance, reclted that défend- 
ant had removed from under the land described in the complalnt, with- 
out any Injury to the surface and without in any way Interferlng with 
or molesting or damaging the church and burial ground, 1,200 tons of 
coal, etc., such récital constituted an admission that the coal taken lay 
deflnitely under the whole of the tract of land in eontroversy or directly 
beneath the graveyard or buildings of the soeiety. 

On Rehearing. 

5. Trespass— Injuey to Freehold— Religious Societies— Owneeship-Pre- 

sumptioks. 

AVhere an unincorporated religious soeiety had had uninterrupted pos- 
session of land in eontroversy for 30 years or more, and had used it as 
its own under a lost deed, It would be presumed, in view of the fact that 
the Society was incapable of taking title in itself, that the title was legally 
conveyed to trustées for its beneflt. 

6. Samb— Mines— SuRVET. 

In trespass on a religious soclety's property, for the removal of coal from 
beneath the surface of the land by défendant, the excavation belng in de- 
fendant's possession, the court should hâve granted plaintlfCs' application 
for a survey of the mining opérations, in order to disclose the direction of 
such excavation and to ascertaln the quantity of minerai extraeted. 

In Error to the Circuit Court of the United States for the West- 
ern District of Arkansas. 
138 F.— 49 
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T. B. Pryor and F. A. Youmans, for plaintifïs in error. 
Ira D. Oglesby, for défendant in error. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER, 
District Judges. 

PHILIPS, District Judge. The plaintiffs in error brought ac- 
tion in trespass against thé défendant in error to recover the value 
of coal mined on, and remoVed from, a two-acre tract of land claim- 
ed to be in the possession of the Cherokee Chapel, African Meth- 
odist Episcopal Church, represented by the plaintifïs in error as 
trustées. Inasmuch as at the close of the plaintiffs' évidence the 
court directed a verdict for, and entered judgment in, favor of, the 
défendant, it is necessary to give a summary of the facts disclosed 
by the évidence. 

The religions body above named, first known as the "Wollage 
Colored Church," had, since about 1870, claimed and used the build- 
ings on the two-acre tract of land in côntroversy as a house of 
worshipand schoolhouse, up to the time of the alleged trespass. 
From one-half to two-thirds of the area of the two-acre tract 
claimed by the plaintiffs was inclosed by a rail fence, which inclosure 
during said period was uSed as a graveyard by the congrégation. 
The church and schoolhouse were on that portion of the land not 
inclosed. About the time of the érection of the church building 
the pastor of the church came into possession of an instrument 
of writing purporting to hâve been executed by One W. F. Mc- 
CuUom and wife, and purporting to hâve been duly acknowledged 
before a justice of the peace named Watts. He took this instru- 
ment of writing to the office of the recorder of deeds at Ft. Smith, 
Sébastian county, Ark., and delivered it to the recorder of deeds 
to be recorded. Afterwards this pastor called for the written in- 
strument, and it was delivered to him by the recorder, who showed 
him the record of the paper in the record book at Ft. Smith. This 
paper he took home with him, and read the same to the congréga- 
tion in said church. He was unable to state the description of the 
land given therein, and specifically what it conveyed. This in- 
strument the pastor delivered to one of the church trustées, and he 
has not seen thé same since. The trustée to whom the paper was 
delivered moved away from that locality some years thereafter, 
and died about the year 1880. 

At the time said paper was delivered to the recorder at Ft. Smith, 
Sébastian county, in which the land is situated, had been divided 
into two recording districts, one being at Ft. Smith and the other 
at Greenwood. The land described in the pétition was situated in 
the Greenwood district. The records in the latter district were 
burned in 1880 or 1883. The plaintiffs never had the deed in their 
possession nor knew its contents. Part of the records covering 
lands in the Greenwood district were removed to Greenwood before 
the fire. 

In 1870 or 1871 the county surveyor of said county made a sur- 
vey of a tract of land in the vicinity of the church house and grave- 
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yard, and while the survey was being made said McCullom and 
others were présent, when McCullom stated that he had sold to 
the negroes two acres of land, but did not state what two acres. 
This statement, upon objection by défendant, was excluded by the 
court. Two lines of the survey referred to ran near by the church 
and graveyard. The rail fence around the graveyard was subse- 
quently replaced by a wire fence, and a frame house erected within 
a few feet of the log house used as a church. 

The évidence showed that the défendant company had removed 
from under the land described in the complaint about 1,200 tons 
of coal, worth, after being delivered on top of the ground on board 
the cars, $1.10 per ton. The removal of said coal did not disturb 
the church building or graveyard. 

The first objection interposed to the right of recovery by the 
plaintififs in error is that they did not show such title as would 
authorize them to maintain the action of trespass for an injury 
to the freehold, such as removing coal from beneath the surface 
of the land. There was some évidence in this case from which the 
jury might hâve inferred that a deed had been made conveying 
the property in question for the benefit of said religious associa- 
tion. While the pastor of the church was unable to state from 
his recollection that the written instrument described the two- 
acre tract in question, yet that it was a deed pertaining to this 
property should not be regarded as a strained inference. This 
from the facts that the pastor took the written instrument to the 
recorder's office of the county where the land is situated, and 
left it there for record, where deeds of conveyance of lands are, 
under the law, recorded; that he afterwards took from the record- 
er's office the instrument and read it to the congrégation in as- 
sembly, presumably that they might be advised and assured that 
they had acquired the title to the property on which they had 
erected buildings for worship and were educating their chiidren, 
and where they were burying their dead. The fact that he then 
delivered it into the keeping of one of the trustées of the church 
would indicate that either the instrument itself or the church polity 
pointed out the trustées as the persons "to hâve and to hold," for 
the use of the society. As the évidence shows there are only three 
trustées, the presumption is that such number constituted the body 
of trustées of the organization from its inception. As the deed 
could only be manually placed in the hands of one of them, the 
further presumption would reasonably arise that he took it for the 
représentative body. The failure to find the deed of record at Ft. 
Smith, where the pastor testified he delivered it for record, is suf- 
ficiently explained by the fact that the county had been divided 
into two recording districts, and that a part of the records for the 
land situated in the Greenwood district, including the land in ques- 
tion, was removed there from Ft. Smith, and that the records of 
the Greenwood district, in 1880 or 1883, were destroyed by fire. 
If the said instrument purported to convey the parcel of land in 
question, as applied to the facts of this case, it was not essential 
that the plaintifïs in error should bave gone further in their evi- 
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dence, and shown that McCullom, from whom they claimed tîtle, 
owned the land at the time of the alleged conveyance. 

In the absence of an existing deed of conveyance to land, the 
law is that where a person, or association of persons, as in this 
case, has had the uninterrupted possession of a pièce of land for 
30 years or more, using it as his or its own, the common law of the 
land créâtes the presumption that the entry was under a purchase; 
and, nemine dissidente, the same law create.s the presumption 
that the grantor had lawful right to convey. Sucli presumption 
does not always proceed on a positive belief that the thing assumed 
has actually taken place. Mr. Justice Field, in Fletcher v. FuUer, 
130_U. S. 534-545, 7 Sup. Ct. 673, 30 L. Ed. 759, in a review of the 
décisions touching this question, said: 

"When possession and use are long cbntlnued they create a presumption of 
lawful origin; that is, that they are founded upon such instruments and pro- 
ceedings as in law would pa,ss the right to the possession aud use of the prop- 
erty. It may be, in point of fact, that permission to oeeupy and use was 
given orally, or upon a contract of sale, with promise of a future convey- 
ance, whieh parties hâve subsequently neglected to obtain, or the conveyance 
executed may not hâve been ackiiowledged, so as to be recorded, or may hâve 
been mislaid or lost. Many circumstances may prevent the exécution of a 
deed of conveyance, to which the occupant of the land is entitled, or may lead 
to its loss after being executed." 

Further on he sums up the rule thus : 

"Where any proprietary right is exercised for a long perlod, which, If not 
founded upon a lawful origin, would In the usual course of things be resisted 
by parties interested, and no such résistance is made, a presumption may be 
indulged that the proprietary right had a lawful origin. The princlple is 
thus stated by Mr. Justice Stephen of the High Court of .Justice of England, 
in his Digest of the Law of Evidence, using the term 'grant' in a gênerai 
sensé, as indicating a conveyance of real property, whether corporeal or in- 
corporeal: 'When it has been shown that any person has, for a long period of 
time, exercised any proprietary right which might hâve had a lawful origin 
by grant or license from the crown or from a private person, and the exer- 
cise of which might and naturally would hâve been prevented by the persons 
interested, If it had not had a lawful origin, there is a presumption that such 
right had a lawful origin, and that it was created by a proper Instrument, 
which has been lost.' " 

In United States v. Chaves, 159 U. S. 453^63, 464, 16 Sup. Ct. 
57, 62, 40 L. Ed. 315, Mr. Justice Shiras, after discussing the ques- 
tion of fact as to whether or not the évidence was sufficient to 
show affirmatively that the claimant obtained title from the Mex- 
ican government, said : 

"We do not wish to be understood as undervaluing the fact of a possession 
so long and uninterrupted as disclosed in this case. Without golng at length 
into the subject, it may be safely said that by the weight of autboi-ity, as well 
as the. prépondérance of opinion, it is the gênerai rule of American law that 
a grant will be presumed upon proof of an adverse, exclusive, and uninter- 
rupted possession for 20 years, and that such rule will be applied as a pre- 
sumptio juris et de jure wherever, by possibility, a right may be acquired in 
any manner known to the law." 

Ail the facts and circumstances disclosed by the record were, 
without more, sufficient to show title in fee to the land occupied by 
this religions society. 
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It is next objected by the défendant in errer that the plaintifïs, 
who sue to the use of said church, disclose no légal authority to 
maintain this action. Counsel for plaintifïs in error predicate the 
right of action in the name of the three parties as trustées, upon 
section 6381 of the Arkansas Statutes, which is as follows : 

"Ali lands and tenements, not exceeding forty acres, that hâve been or here- 
after may be conveyed by purchase to any person or persons as trustée or 
trustées iu trust for the use of auy religious society within this state, either 
for a meeting house, burying ground, camp ground or résidence for their 
preacher, shall descend, wlth the improvements and appurtenances, in per- 
pétuai succession, in trust to such trustées as shall, from time to time, be 
elected or appoluted by any such religious society according to the rules and 
régulations of such society." 

This stàtute devolves the title to the church or graveyard prop- 
erty upon the successive trustées of the religious society in per- 
petuity, where there has been a conveyance under purchase to any 
person or persons as trustée or trustées for the society. As it is 
conceded that the plaintifïs who brought this action were then act- 
ing trustées of the church, they were entitled to maintain the action 
if the title to the property had been conveyed by purchase to any 
person or persons as trustée or trustées for the use of the society. 
It perhaps would not be too much to say that there was some 
évidence in this case from which the jury might hâve inferred that 
a deed had been made to the trustées, as hereinbefore indicated. 
But the right of the plaintifïs to maintain this action need not 
be rested upon said section of the statute. Section 5632, Sand. & 
H. Dig. Laws Ark., provides that: 

"When the question is one of common or gênerai interest of many persons, 
or where the parties are numerous and it is impraeticable to bring theni ail 
before the court within a reasonable time, one or more may sue or défend for 
the benefit of ail." 

Surely, it must be conceded that it is a question of common or 
gênerai interest of many persons composing the congrégation of 
a religious society that a coal mining corporation should, unbidden, 
come and burrow beneath their house of worship and the graves 
of their dead, for coal, and cart it away. As the worshipers of 
such a society are generally numerous and changing, constantly 
coming and going, rendering it difificult, if not impraeticable, to 
obtain the names and the consent of such a conglomerate mass, 
composed of men, women, adults, and minors, to join in such an 
action as this, the situation certainly brings the case within the 
scope of the statute, enabling the acting trustées of the society, 
to its use, to maintain the action of trespass for such a wrongful 
entry upon and spoliation of its property. This statute, in its 
pertinency to the instance of a church congrégation, does but give 
légal récognition to the generally known fact that the temporalities 
of a religious organization are customarily committed to the care 
and direction of one or more trustées. 

The only remaining contention on behalf of the défendant in 
error, deemed of sufïicient importance to notice, is that the proof 
did not show that the coal taken lay definitely under the whole 
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of the two^acre tract of land, or that it lay directly beneath the 
inclosiire of the graveyard, or under the buildings used as a school- 
house and church. This contention is net fair to the bill of ex- 
ceptions, which recites tbat the coal compâny "has removed from 
under the land described in thecomplaint, without any injury to 
the surface, and without in any way interfering with or molesting 
or damaging the church and burial ground, 1,300 tons of coal," 
etc. This, it seems to us, not only concèdes that mining was done 
under the two acres in question; but in view of the statement, 
which doubtless the défendant in error had the bill of exceptions 
recite, that the undermining was done without interfering with 
the graves and buildings, it should be held as tending to show that 
the mining was done beneath the graveyard and the buildings. It 
not appearing that the negroes were claiming any other two acres 
of ground than this, it was a circurnstance confirmatory of their 
claim. A grant of two acres for a graveyard, church, etc., would 
presumptively be in one body, with regular boundary Unes, not 
zigzagging or in disjected parcels. 

It follows that the Circuit Court erred in directing a verdict for 
the défendant; and its judgment is reversed, and the cause re- 
manded, with directions for further proceedings in conformity with 
this opinion. 

On Rehearing. 

Complaint is made in thç motion for rehearing that in the opinion 
filed herein the court did not consider the point, made by the défend- 
ant in error in its brief, that the African Episcopal Church, being an 
unincorporated voluntary association, was incapable, at law, of talcing 
and holding as grantee under a conveyance, and therefore no presump- 
tion arose in this case that any grant, cognizable at law, was ever made 
to the church. It may be conceded that at common law a deed of 
conveyance to an unincorporated religions association would be bad, 
for lack of a capable grantee. Philadelphia Baptist Ass'n v. Hart, 
4 Wheat. 27, 4 L. Ed. 499 ; Beatty v. Kurtz, 2 Pet. 666, 7 L. Ed. 531 ; 
Stewart et al. v. White et al. (Ala.) 30 South. 526, 55 L. R. A. 313. 
But the authorities are also agreed that a valid grant may be made 
to trustées for such association, and that such title will descend in 
perpetuity. As shown by the citations in the opinion herein, after 
such long occupancy and exercise of proprietary right, "there is a pre- 
sumption that such right had a lawful origin, that it was created by a 
proper instrument, which had been lost, * * * and that such rule 
will be applied as a presumptio juris et de jure whenever by possi- 
bility a right may be acquired in any manner known to the law." 
If, as contended, the church association could take only through trus- 
tées for its use, and the presumption is, as asserted by the Suprême 
Court in the cases cited in the original opinion, that, if the title had 
not lawfully passed to such occupant, its long exercise would hâve 
attracted the attention of and "been prevented by the persons in- 
terested," we can perceive no sensible reason why the rule should not 
obtain in this instance that a proper deed was made to trustées for the 
church. If there was any misconception in the opinon filed herein, it 
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was in the half concession that such deed to trustées for the church may 
iiot hâve been made. 

In respect of the criticism made that the court misconceived the facts 
touching the filing of the deed in the recorder's office, for the reason 
that, when the pastor of the church testified he filed the deed in the 
recorder's office at Ft. Smith, the county had been divided into two 
recording districts, one at Ft. Smith and the other at Greenwood, and 
as the land in controversy was situated in the Greenwood division the 
presumption should be indulged that no deed was so recorded at Ft. 
Smith, it is sufficient to quote f rom the bill of exceptions : 

"The records of the Greenwood district were burned in 1880 or 1882. • • • 
Part of the records conveying lands in the Greenwood district were removed to 
Greenwood before the fire." 

It is to be conceded that the description of the land in question, given 
in the pétition, is vague, leaving it in irregular shape — evidently, it is 
not unreasonable to infer, a clérical mistake of the framer of the péti- 
tion. But the answer, after describing, by regular Unes according to 
Congressional survey, the lands the défendant claims title to, in effect 
concèdes that the land in controversy is a part thereof, and so the case 
was tried below. The matter of description can be rectified by amend- 
ment, in the event of further litigation. 

We deem it proper to observe that the record shows that the plaintifï 
below moved the court for an order to hâve the mine in question sur- 
veyed, which was refused. Under the situation of this case, the exca- 
vation being in the possession of the défendant, it was a very proper 
case for the court to hâve ordered a survey, under its prescription. 
Without this course it was within the power of the défendant to con- 
ceal from the plaintifïs two important facts : First, as to the direction 
of the excavation, to détermine whether or not it be beneath the sur- 
face survey; and, second, to ascertain the quantity of minerai ab- 
stracted. It is now the recognized practice in such contests, on the 
application of the party out of possession of the mine, to direct such 
survey. 

The motion for rehearing is denied. 



UNITED STATES v. AH SOU. 

(Circuit Court of Appeals, Ninth Circuit May 1, 1905.) 

Ko. 1,110. 

1, Chinese Excltjbion— Illégal Entey of Woman— EJffect or Mabeiage to 
Ohinese Laboreb. 

Where a Chinese slave glrl was brought to the United States, and her 
entry secured by fraud in violation of the exclusion laws, her subséquent 
marriage in this country to a Chinese Inhabitant registered as a Chinese 
laborer, and not entitled to hâve a wife in this country, is not a défense 
to proceedings for her déportation ; and especially where the marriage 
•was at her solicitation, for her protection, and was not followed by co- 
habitation, nor apparently regarded by the parties as more than a for- 
mality. 

[Ed. Kote. — For cases in point, see vol. 2, Cent Dig. Aliens, i 80.] 
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2. Samb— Depoetation or Slave Gibl. 

The fact that the déportation of a Chinese slave girl lUegally brought 
into this country for purposes of prostitution by hei- master, from whom 
she subsequently escaped; would result in remandirig her to slavery and 
dégradation, afCords no ground upon whicti the courts can refuse to en- 
force the statute. 

Appeal from the District Court of the United States for the 
Northern Division of the District of Washington. 
For opinion below, see 132 Fed. 878. 

Jesse A. Frye, Edward E. Cushman, and Alfred E. Gardner, for 
appellant. 
John P. Hartman, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. On January 1, 1904, the appellee, a 
Chinese girl, was appreHended for being unlawfully in the United 
States, and, upon examination before a United States Commission- 
er, was adjudged to be unlawfully in the United States, and ordered 
to be deported to China, whence she came. An appeal was taken 
from that order and judgment to the judge of the District Court 
for the District of Washington, and the order and writ of déporta- 
tion were accordingly stayed. Upon testimony taken on the ap- 
peal, the order of the commissioner was reversed, and it was or- 
dered that the appellee be permitted to remain in the United States. 
From that judgment this appeal is taken. The testimony shows 
that the appellee was brought to the United States for purposes of 
prostitiition, but that she entered the United States ostensibly as 
the minor daughter of Moy Sam, a Chinese merchant residing at 
Tacoma, Wash. She was not the daughter of Moy Sam, but was 
the slave of a Chinaman by the name of Ah Bun, who had pur- 
chased her in China, and who had schooled her to say that she was 
the daughter of Moy Sam, and the sister of Yee Gun, who was the 
son of Moy Sam. Moy Sam connived with Ah Bun in imposing 
upon the immigration officers at Port Townsend, and through false 
représentations the appellee secured an unlawful entrance into the 
United States. At the time of securing this unlawful entrance she 
did not belong to the privileged class, nor was she a person allowed 
to enter and remain in the United States under the Chinese exclu- 
sion laws. Thereafter Ah Bun, her master, compelled her to enter 
upon a life of prostitution. She escaped from him, and took refuge 
in the Chinese Women's Home at the city of Portland, where she 
lived for a time. She was there married to a Chinese inhabitant of 
this country, who was registered as a Chinese laborer. The mar- 
riage ceremony was performed in compliance with the lavi^s of 
Oregon. The district judge, in his opinion, said of the marriage : 

"The marriage has not been consuinmated by cohabitation, and It appears 
to be questionable whether the parties themselves regarded it as bona fide, 
or only a toere pretense, creating no blnding obligation. The woman was not 
contented at the home, and she sollcited the man to marry her and become 
her protector. He was reluctant, and by his testimony he appears to be ua- 
certaln whether he is in fact the woman's husband." 
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In thus regarding the marriage, and in holding that its effect was 
not to legalize the présence of the appellee in the United States, we 
think the court was undoubtedly correct. The man to whom she 
was married was a Chinese laborer, but just prior to the marriage 
he had made an application for a certificate of departure from the 
United States. He, being one of the prohibited class, was not priv- 
ileged to hâve his wife in the United States, even if she could, under 
the circumstances, hâve lawfully contracted a marriage hère. The 
trial court found that the appellee should be deported to China, 
whence she came, except for one thing; and that was that, in his 
opinion, her déportation would in fact be remanding- her to a life 
of perpétuai slavery and dégradation. 

The appellee has moved to dismiss the appeal on the ground 
that the sole question involved is the application of the thirteenth 
amendment to the Constitution of the United States, and that 
therefore the appellate jurisdiction of the Suprême Court is exclu- 
sive. We do not see that the décision of the appeal involves the 
construction or application of the thirteenth amendment. There 
is no référence to a constitutional question in any of the pleadings 
in the case. It is true that the thirteenth amendment was adverted 
to in the opinion of the trial court, but we do not understand that 
it was made the ground of the décision. The true ground of the 
décision, from the language of the opinion, would appear to hâve 
been that compliance with the statute would be a barbarous pro- 
ceeding, équivalent to remanding the appellee to perpétuai slavery 
and dégradation. The court said : 

"If sent back to her own covintry, where she was by her own kindred sold 
to a cruel master, she must abandon hope, and it is shocking to contemplate 
that the laws of our country require the court to use Its process to accomplish 
such an unholy purpose." 

. The court, arguendo, proceeded to observe that it was proper to 
consider that by the thirteenth amendment it is ordained that 
neither slavery nor involuntary servitude, except as a punishment 
for crime, whereby the party shall hâve been duly convicted, shall 
exist within the United States or any place subject to their jurisdic- 
tion, and said : 

"This article is a part of the suprême law of this land, whereby ail branches 
of the government must be controlled," and that it was "a mandate from the 
highest authority, requiring the exercise of ail the force necessary for the 
protection of the liberty of any and every indlvidual whose right to liberty 
has not been forfeited by conviction of crime." 

The court said in conclusion : 

"The effort which the appellent has made to escape from thraldom and to 
rise from her condition of dégradation eiititles her to humane considération, 
and, beeause I can see no other way in which to émancipa te her from actual 
slavery, I direct that an order be entered vacating the order for her déporta- 
tion." 

In so ruling the court did not, as we understand it, hold that the 
thirteenth amendment, prohibiting slavery within the United States 
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or in any place subject to their jtirisdiction, by its terms prohibited 
the déportation of the appellee; nor is it contended on this appeal 
that by virtue of an order of déportation her condition as a slave 
would be recognized, or that she would be sent into slavery at any 
place within the United States or within its jurisdiction. The case 
is one which, from its nature, enlists the sympathy of the court, and 
we regret that the; law is so written that it does net permit us, as 
we view it, tp yield to the humane considérations which actuated 
the court below. 

We see no escape from the conclusion that the judgment of the 
trial court must be reversed, and the appellee remanded to the coun- 
try whence she came. It is so ordered. 



ATRES V. CONE et al. 

(Circuit Court of Appeals, Eighth Circuit. May 1, 1905.) 

No. 2,126. 

1. Bankeuptcy— Objections to Allowance or Claim— Res Judicata. 

Wtiere the validity of the claim of a petitioning créditer in involuntary 
bankruptcy proceedings Is put in issue by the bankrupt's answer, and the 
Issue is heard upon évidence and determined in favor of the créditer, 
such adjudication is conclusive upon the bankrupt and ail other credltors 
who, under the bankruptcy act, mlght hâve become parties to the proceed- 
ing, and, failing to do so, are to be considered as reprèsented by the bank- 
rupt ; and the petitioning creditor's claim cannot agaln be eontested when 
flled for allowance before the référée. 

2. Same— Objections to Claim bt Otheb Cbeditors— Pboceduee. 

Creditors of a bankrupt who désire to contest the allowance of the 
claim of another créditer, as they may do as parties in interest under 
Bankr. Act July 1, 1898, c. 541, § 57d, 30 Stat. 560 [U. S. Comp. St. 1901, 
p. 3443], must file objections in their own behalf, and cannot become par- 
ties to the issue merely by formally adopting objections flled by the 
bankrupt ; nor bave they any standing to contest such claim on an appeal 
taken from the décision of the District Court by the trustée in which they 
dld net joln. 

Sanborn, Circuit Judge, dlssenting. 

Appeal from the District Court of the United States for the Dis- 
trict of South Dakota. 

C. O. Bailey (J. H. Voorhees, J. W. Boyce, and R. H. Warren, 
on the brief), for appellant. 

Hosmer H. Keith (Albert Keith, on the brief), for appellees. 

Before SANBORN, Circuit Judge, and PHILIPS and RINER, 
District Judges. 

RINER, District Judge. This was an appeal from an order made 
by the District Court for thè District of South Dakota directing 
the référée in bankruptcy to allow a claim, the validity of which 
had been passed upon and allowed by the District Court in the pro- 
ceedings wherein the appellant was adjudicated a bankrupt. 
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On the 3d of March, 1904, a pétition in involuntary bankruptcy 
was filed by F. S. Cône and W. H. Dryden, copartners under the 
firm name of Cône & Dryden, A. S. Chambers, and A. R. Priest, 
against W. J. Gentle, in which it was alleged that Gentle owed 
debts to the amount of $1,000 and more, and that the petitioners 
were creditors of Gentle, having provable claims amounting in the 
aggregate, in excess of securities held by them, to $500 and more. 
The pétition then averred that $500 of the sum claimed by Cône & 
Dryden to be due to them was for money loaned or advanced by 
them to Gentle, and that the sum of $5,361 was an indebtedness 
growing out of a real estate transaction between Cône & Dryden 
and Gentle, the pétition setting out the facts in relation thereto. It 
was further averred that Gentle was insolvent, and had within four 
months next preceding the date of the filing of the pétition com- 
mitted an act of bankruptcy, in that, on the 13th day of January, 
1904, he conveyed, transferred, concealed, and removed a stock of 
goods belonging to him, consisting of groceries, fixtures, book ac- 
counts, and other property, to one B. C. Mathews, who represented 
a portion of the creditors, and that Mathews took possession of the 
stock of goods, and was selling and disposing of the same for the 
purpose of paying a portion of the creditors of Gentle, with intent 
to prefer such creditors over other creditors. On the llth of 
March, 1904, Gentle filed an answer to the pétition in bankruptcy, 
in which he denied that he had committed the acts of bankruptcy 
alleged in the pétition; denied that he was insolvent, and alleged 
that he should not be declared a bankrupt for any cause in the péti- 
tion alleged; denied that he was indebted to Cône & Dryden, or 
either of them, in the sum of $500; denied ail liability to Cône & 
Dryden by reason of the real estate transaction set out in the péti- 
tion, because of certain other alleged transactions between Cône & 
Dryden and himself, which he sets out at length in his answer. To 
this answer the petitioning creditors filed a replication, and the 
matter came on for hearing before the District Judge upon the péti- 
tion, answer, replication, and évidence, as shown by the stipula- 
tion of the parties found in the record, resulting in an order, entered 
on the 38th of March, declaring Gentle a bankrupt, and referring 
the matter to the référée to take such further proceedings therein 
as are required by the provisions of the bankruptcy act. Cône & 
Dryden presented their claims for the sum of $5,361 and for the 
sum of $500 to the référée for allowance. The allowance of each 
was objected to by the bankrupt, he fîling written objections 
thereto, setting out substantially the matters theretofore averred 
in his answer to the pétition. Four other creditors, not parties to 
the pétition, attempted to join in the objections filed by the bank- 
rupt to the allowance of thèse claims, by fîling with the référée the 
following paper, indorsed "Objections": 

"In the Matter of W. J. Gentle, Bankrupt. In Bankruptcy. 

"The undersigned, creditors of the said W. J. Gentle, bankrupt, whose 
claims hâve been duly proved and allowed in said matter, do hereby unité 
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In the objections to the clalm of P. S. Cône and W. H. Dryden, copartners 
under the flrm name of Cône & Dryden, flled hereln on the 2d day of May, 
1904, and hereby adopt the objections of the said bankrupt, hereto attached. 

"Anthony Kelly & Oo., 
"Andrew Kuehn Co., 
"Jewett Bros. & Jewett, 
"Manchester Biscuit Co., 

"By Bailey & Voorhees, 
"Their Attorneys." 

The référée, after hearîng argument upon the objections, held 
that the proceedings had in the District Court when Gentle was 
declared a bankrupt were not res judicata or conclusive upon him 
as to the validity of the claim of Cône & Dryden, and decided that 
he would hear further proof. As we understand the record, the 
référée did not rej'ect the claim, neither did he allow it, but decided 
only that the proceedings in the District Court when Gentle was 
adjudicated a bankrupt were not conclusive upon him. This, we 
think, was the full extent of his ruling. From this finding, upon the 
pétition of Cône & Dryden, the matter was certified to the District 
Judge by the référée, who, after argument, made the order hère 
complained of. 

This case présents the single question whether a petitioning créd- 
iter in an involuntary bankruptcy proceeding, whose claim has been 
adjudged valid by the court, on the application for an adjudication, 
in which proceedings its validity was in issue, can be required to 
establish it again before the référée at the suggestion of the bank- 
rupt and other creditors, not parties to the pétition. The District 
Court held that he could not, and in this conclusion we concur. 

In the proceedings had before the District Court at the time the 
adjudication was made, the bankrupt appeared and answered, and 
in his answer not only put in issue the question of bankruptcy, but 
set out in détail the transactions out of which the alleged indebted- 
ness of petitioners arose, and attempted to show that by reason of 
thèse and other transactions he owed no part of the claim for 
$5,361. Under the issues as framed by the parties, if his défense to 
this claim was good to the extent of one dollar, it was good as to 
the entire amount. The défense to the $500 claim of Cône & Dry- 
den was based upon and in connection with the grocery business, 
which he alleged entered into the real estate transactions set out 
in the pleadings, and was by the answer made to dépend upon the 
real estate transactions and the transfer of the stock of goods ; 
hence, if the District Court had found that his défense to the $5,361 
was good, it must necessarily hâve found that the. défense to the 
$600 item was good, for, under the issues as made by the pleadings, 
the validity of both of thèse claims, necessarily united by reason of 
the incidents out of which they grew, was involved. In an adju- 
dication in involuntary bankruptcy there is involved not only the 
question whether or not the petitioning creditors represent claims 
to the extent bf $500 or upwards, but also the question whether 
or not the bankrupt owes debts to the extent of $1,000 or more. 
The answer in this case put in issue ail of thèse questions. It is 
therein alleged: 
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"That practically the whole of the remalnlng Indebtedness referred to In 
the pétition herein as being tlie indebtedness of the said W. J. Gentle owing 
to other creditors net uniting in said pétition is In truth and In fact the In- 
debtedness of the said Cône & Dryden, Incurred by the said W. J. Gentle as 
thelr agent in the opération and management of the said grocery store." 

Under thèse issues, the court, in determining the question 
whether or net Gentle should be declared a bankrupt, necessarily 
had to détermine whether or not the allégations of the answer were 
true. If they were true, then the indebtedness claimed by the pe- 
titioning creditors did not aggregate $500, and the bankrupt did 
not owe $1,000 provable in bankruptcy, for the debts thus alleged 
to hâve been created were in fact the debts of the petitioning cred- 
itors. The court, therefore, in making the adjudication, had to 
find that the bankrupt owed the petitioning creditors the sum of 
$5,361, for, as we hâve already seen under the issues, he owed 
the whole of it or he owed none of it. 

It must be conceded, we think, that if there had been a judgment 
in the case reciting that, the issues herein coming on to be heard 
upon the pleadings and évidence, the court found that the défend- 
ant owed the petitioning creditors the sums of $5,361 and $500, the 
judgment thereon would hâve concluded the bankrupt as to the 
amount he owed the petitioning creditors. Gould v. Railway Co., 
91 U. S. 526, 23 L. Ed. 416; Miller v. Covert, 1 Wend. 487; Rob- 
erts V. Heim, 27 Ala. 678 ; Robinson v. Howard, 5 Cal. 428 ; Aurora 
City V. West, 7 Wall. 99, 19 L. Ed. 42; Goodrich v. City of Chicago, 
5 Wall. 573, 18 L. Ed. 511. 

We do not think that the bankruptcy act contemplâtes that in 
a case where, upon issues involving the validity of the petition- 
ing creditors' claim in the proceedings for an adjudication, the ques- 
tion has been fully heard and determined in favor of the validity 
of the claim, the bankrupt shall thereafter be allowed, when thèse 
same creditors présent their claims for mère formai proof before 
the référée, to file the same answer and demand that the same 
issue shall again be tried before the référée and finally before the 
same judge who heard the application of the petitioning creditors 
for an adjudication, and this is precisely what is sought to be done 
in this case. 

In In re Fallon, Fed. Cas. No. 4,628, Judge Blatchford said : 

"So long as the adjudication of bankruptcy stands unrevoked, ail Inquiry 
as to the existence or validity of the debt claimed to be due to the petitioning 
credltor in the Involuntary proceedings Is precluded. The debt due to such 
créditer was establlshed for the purpose of the adjudication, and neither the 
debt nor the adjudication can be attacked on a motion of this kind by a cred- 
ltor who claims an adverse Interest to the assignée in bankruptcy." 

In In re Ulfelder Clothing Co. (D. C.) 98 Fed. 409, the identical 
question now before the court was passed upon by Judge De Haven. 
In that case the petitioning creditor alleged that the corporation 
was indebted to her in the sum of $2,000, evidenced by a promissory 
note. The answer, in addition to putting in issue the allégations 
of the pétition in relation to insolvency, also contained a déniai that 
the petitioner was a creditor of the corporation in any sum or 
amount whatever. The case there, as hère, was heard upon the 
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issues made by the jpleadings and upon évidence, and the court 
found the allégations of the pétition to be true, entered an order of 
adjudication, and sent the case to a référée. The petitioning créd- 
iter presented her claim to the référée. for allowance. Objection 
was made to the allowancp of the claim, for the same reasons set 
up in the answer at the time the adjudication was made. The réf- 
érée held that the yalidity of the claim could not be questioned 
either by the bankrupt or by any other creditor. In disposing of 
the case, Judge De Haven said : 

"She was tbe petltloner lu the proceeding to hâve the Henry Ulfelder Cloth- 
Ing Company adjudged bankrupt, and, the alleged fact having been put in 
Issue by the answer to her pétition, It was ineumbent upon her to prove that 
she had a légal demand against that corporation for at least $500 in excess 
of securities held by her. Bankr. Act, July 1, 1898, c. 541, § 59, subd. 'b,' 30 
Stat. 561 [U. S. Comp. St 1901, p. 3445]. Without proof of thls fact, the cor- 
poration and creditor who appeared in opposition to the pétition for invol- 
untary adjudication would hâve been entitléd to a dismissal of the proceed- 
ing. In re Cornwall, 9 BlatchfMlé, Fed. Cas. No. 3,250; Bank v. Moore, 
2 Bond, 170, Fed. Cas. No. 10,041; In re Skelley, 2 Biss. 260, Fed. Cas. No. 
12,921. The question whether she was a creditor in that amaunt was there- 
fore a materlal issue in that proceeding, and the decree therein undoubtedly 
establlshes the fact that she was such créditer." 

In that case the proof pfifered by the petitioning creditor before 
the référée and in the involuntary proceeding for an adjudication 
was a promissory note upon which she claimed the bankrupt was 
liable. It having been determined upon the proceedings for ad- 
judication that the note was executed by the corporation and de- 
livered upon a suiïicient considération, the court held that the same 
question could not be again drawn into controversv in the same 
bankruptcy proceeding in which the decree of adjudication was 
given. The learned judge said : 

"The law certainly does not eontemplate that the petitioning creditor shall 
be required to establish the validity of a particular claim against the bank- 
rupt more than once in the same proceeding, unless the court shall, upon some 
légal ground, grant a new trial of such issue." 

Under the bankruptcy act, any creditor may voluntarily appear 
and join in the pétition or be heard in opposition thereto, and 
those not appearing are, we think, in contemplation of law, repre- 
sented by the bankrupt to the extent of being concluded as to ail 
matters. directly in issue and determined by the order of adjudica- 
tion. 

In Candee v. Lord, 2 N. Y. 269, 51 Am. Dec. 294, it was argued 
that creditors, not partie;^ to a suit aflfecting the title to thé debtor's 
property, were not in privity with the debtor, and therefore not es- 
topped by the judgment. The court, however, said: 

"We thlnk otherwise. The law which gave the judgment debtor the unllm- 
ited right (when honéstly exerclsed) to contract debts, to settle and adjust 
their amount, to secure and to pay them, made him to that extent the repré- 
sentative of ail his creditors who should seek the satisfaction of their de- 
fuands ont of his property. So far, at least, they are in privity with, and 
claim under, their debtor." 

In our judgment, there is neither reason nor authority for the 
contention that an adjudication in bankruptcy made upon issues 
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such as are présentée! by the nleadings in this case, and, as the 
record showS, upon the évidence in support thereof, offered by the 
respective parties, does not conclude the bankrupt as to the facts 
therein involved and passed upon by the court. Neither do we 
think that there is any merit in the contention, made in this case, 
that other creditors sought to interpose at the hearing before the 
référée: First, because the creditors presented no objection; tliey 
simply said, "We adopt the answer of the bankrupt." The bank- 
ruptcy act makes no provision for such procédure. It authorizes 
any creditor to object to and contest the allowance of any claim, 
but he must file his own objections and make an issue. The act au- 
thorizes other creditors to join in a pétition in involuntary bank- 
ruptcy, but they must enter a formai appearance, and then, by 
leave of court, may join by adopting the pétition ; but no such prac- 
tice is authorized in respect to one creditor resisting the claim of 
another. Second, it is an all-sufHcient answer that thèse creditors 
took no appeal from the action of the District Court. The appeal 
was taken by the trustée in bankruptcy, who resisted the allowance 
of the claim as the représentative of the estate, and we think such 
intervening creditors ought not to be allowed to interpose and 
provoke a trial in their interest, and, after defeat, without incurring 
the risk of the costs of an appeal, to claim that they were repre- 
sented by the trustée, and hâve the costs, if the appeal fails, taxed 
against the estate. 

This record, we think, shows that the défense which the creditors 
proposed to make to the allowance of the petitioners' claim was 
a défense in favor of the bankrupt, which he had fuUy presented 
to the court, and which had been fully contested. In other words, 
the eiïort hère is to hâve a new trial of the same issues between 
the petitioning creditors and the bankrupt. This, we think, can- 
not be donc. The parties hâve had their day in court, and are not 
entitled to another. 

We see no reason for disturbing the order made by the District 
Court, and it is therefore afïirmed. 

SANBORN, Circuit Judge (dissenting). A thoughtful consid- 
ération of the important question presented in this case has failed 
to bring my mind to yield assent to the conclusion of the majority 
that creditors who are not parties to the litigation upon a pétition 
in bankruptcy are estopped by an adjudication thereon from sub- 
sequently contesting the allowance of the claim of the petitioning 
creditor and his right to share in the estate of the bankrupt when he 
proves and présents it for allowance to the référée and the court. 
The question arises in this way: On May 2, 1904, the appellees, 
Cône and Dryden, presented formai proof of their claim for $5,861 
against the estate of Gentle, a bankrupt, of which the appellant, 
Ayres, was trustée. On May 7, 1904, Gentle filed objections to 
the allowance of this daim, which, if the allégations there made 
were true, disclosed the fact that this claim was false and fictitious. 
Four creditors of the bankrupt, whose claims had been proved and 
allowed, attached to the statement of thèse objections a writing 
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over theîr signatures, whereby they declared that they "do hereby 
unité in the objections, * * * and hereby adopt the objections 
of the said bankrupt hereto attached." The appellees objected by 
an answer to the introduction of any testimony to estabUsh or to 
defeat their claim, upon the ground that in the trial of the issue 
whether or not Gentle was a bankrupt, to which the four objecting 
creditors were not parties, the validity of the claim of the appellees 
was adjudged. The référée overruled this objection, held that évi- 
dence upon the merits of the issue raised by the objections was ad- 
missible, and disallowed the claim. The District Court reversed 
this judgment of the référée and ordered him to allow the claim, 
upon the ground that both Gentle, who was a party to the proceed- 
ing for the adjudication, and the objecting creditors, who were not 
parties to it, were estopped by the adjudication in bankruptcy from 
insisting, as they did before the référée, that the claim of the appel- 
lees was unfounded. From this order of the District Court which 
allowed this claim, thé trustée appealed. 

In the opinion of the majority of the court this order should 
be affirmed: (1) Because the objecting creditors did not make an- 
other and separate statëment of their objections, but adopted the 
written objections made by Gentle by a writing over their signa- 
tures; (2) because the trustée appealed from the order, and the ob- 
jecting creditors did not; and (3) because the creditors and the 
trustée were estopped by the adjudication in bankruptcy from con- 
testing the allowance of the claim of the appellees. 

1. The objections of the four creditors to the allowance of the 
claim were the same as those presented by Gentle. There were 
no other objections. Thèse creditors had the right to présent and 
to secure an adjudication of thèse objections, because they were 
parties in interest in the allowance of the claim of the appellees. 
Sections 57d, 57f, Act July 1, 1898, c. 541, 30 Stat. 560 (U. S. Comp. 
St. 1901, p. 3443). If the statëment of the objections had been 
written in duplicate, and one of the duplicates had been signed by 
Gentle and the other by the foUr creditors, or if the latter had 
copied Gentle's statëment of the objections and had signed and 
filed that cdpy, their présentation of their objections must hâve 
been free from ail criticism. For they certainly had the right to 
make the same objections which Gentle did. When the objections 
had been formulated, however, and signed by the attorney of Gen- 
tle, the four creditors added to them a writing over their signa- 
tures, whereby they declared that they united in and adopted the 
objections "hereto attached"; and this single instrument, which 
contains the statëment of the objections, the signature of Gentle, 
and the written adoption of the objections "hereto attached" by the 
four creditors, was entitled "Objections," and filed with the réf- 
érée and the court. Why were not thèse the objections of the four 
creditors as much as they were the objections of Gentle? A mère 
written statëment over their signatures that they objected to the 
allowance of the claim upon the same grounds that Gentle pre- 
sented would undoubtedly hâve amply made thèse objections on 
their behalf. The signature to objections is in any event but an 
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adoption of them, and the fact that one déclares în writing that he 
does adopt them ought not to hâve less effect. Nor does one fail 
to adopt or to make any objection because others make or adopt 
the same. The adoption, filing, and présentation of the objections 
to the référée and the court were, in my opinion, as effective a 
making of objections by the four creditors as the fihng and présen- 
tation of a separate paper which contained the same statement and 
the same objections over their signatures could hâve been. 

2. The référée rejected the claim. The District Court reversed 
the order of rejection, and ordered the allowance of the claim. The 
trustée had the right, and it was his duty, if he believed this claim 
to be false and fictitious, to appeal from the order which allowed 
it, and the objecting creditors had no such right unless the trustée 
refused to take the appeal. Section 25a, 30 Stat. 553 [U. S^ Comp. 
St. 1901, p. 3432; Chatfield v. O'Dwyer, 42 C. C. A. 30, 32, 101 Fed. 
797, 799; Foreman v. Burleigh, 48 C. C. A. 376, 109 Fed. 313. 

3. Did the adjudication of bankruptcy estop the objecting cred- 
itors and the trustée who represents them from contesting the al- 
lowance of the claim of the appeîlees and their right to share in the 
estate of the bankrupt? It is not material whether or not the ad- 
judication estopped the bankrupt, and for that reason it is conceded 
that on March 28, 1904, when Gentle was adjudged a bankrupt, 25 
days after the filing of the pétition in bankruptcy, the issue whether 
or not he was indebted to the appeîlees in the sum of $5,861 became 
res adjudicata between the petitioning creditors and the bankrupt. 
The estoppel of that adjudication, however, did not arise until that 
day, which was 35 days after the rights of ail creditors in the estate 
had become fixed, and it did not bind any one who was not a party 
to the litigation of the issues which that judgment determined. 

Although the bankrupt was thus debarred from subsequently 
contesting the claim, the adjudication against him gave the owners 
of that claim no right to any share in his estate or to any dividend 
from its proceeds. Théir right to that share and to that dividend 
was conditioned by the express terms of the bankruptcy act by a 
subséquent proof of their claim by a written statement under oath 
(section 57a) and by its allowance by the référée or by the court, 
and the trustée and other creditors were expressly granted the right 
to object to and to cohtest that allowance after the proof had been 
filed. (Sections 57c, 57k, 30 Stat. 560, 561 [U. S. Comp. St. 1901, 
pp. 3443, 3444]. Not only this, but the duty still rested upon the 
bankrupt to "examine the correctness of ail proofs of claims filed 
against his estate" (section 7 [3], 30 Stat. 548 [U. S. Comp. St. 1901, 
p. 3425]), and, "in case of any person having to his knowledge 
proved a false claim against his estate, disclose that fact immediate- 
ly to his trustée" (section 7 [7]), and the duty was imposed upon 
the trustée to defeat such a claim if possible. Chatfield v. O'Dwyer, 
101 Fed. 797, 799, 42 C. C. A. 30, 32. 

Identity of parties is as essential to an estoppel by res adjudicata 
as identity of causes of action. Fowler v. Stebbins, 136 Fed. 365 
(decided at the last term). The objecting creditors were not named 
138 F.— 50 
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as défendants. They did not appèaf, ansA^er, or take any, part in 
the litigation which resulted in the adjudication of bankruptcy. 
Upon f amiliar pririciples, that litigation was therefore res inter 
alios acta as to them, and they were riot bound by the détermina- 
tion of the issues which the parties might présent in it, and which 
the banlcruptcy act required to be Htigated at another time and 
place. This rule is invoked and applied by the express provisions 
of that act that the creditors may exercise the option to appear in 
and be barred by the adjudication (section 18b-d, 30 Stat. 551 [U. 
S. Comp. St. 1901, p. 3429]), or to refrain from taking part in it and 
be free from it, and that they may object to and contest the aliow- 
ance of claims of ail other creditors, without exception (section 57d). 
Since no exception of the claims of petitioning creditors. from this 
right of other creditors to contest them was made by the Congress, 
the conclusive légal presumption arises that it intended to make 
none, and it is not the province of the courts to do so. Webber v. 
St. Paul City Ry. Co., 38 C. C. A. 79, 82, 97 Fed. 140, 143 ; Madden 
V. Lancaster Co., 12 C. C. A. 566, 573, 65 Fed. 188, 195 ; Mciver 
V. Ragan, 2 Wheat. 25, 29, 4 L. Ed. 175 ; Bank of State of Ala- 
bama v. Dalton, 9 Howi 522, 528, 13 L. Ed. 242; Vance v. Vance, 
108 U. S. 514, 521, 2 Sup. Ct. 854, 27 L. Ed. •808. 

Moreover, the bankruptcy act has provided a time, a place, and a 
tribunal where ail claims to share in the estate must be heard and 
allowed upon proofs of claims, and has given the right to ail credit- 
ors to contest them there. From this provision the presumption 
necessarily arises that this time, place, and tribunal were to be ex- 
clusive, and that ail creditors are relieved from the necessity of con- 
testing claims to share in the estate at any other time or place. 
Petitioning creditors, like ail others, are required to prove and se- 
cure an allowance of their clainis in the face of the objections of 
other creditors, notwithstanding the adjudication of bankruptcy 
in their favor. The litigation upon their pétition is not the time 
nor the place prescribed by the law for the trial of the question 
whether or not, or to what extent, their claims may share in the dis- 
tribution of the estate of the bankrupt. The logical and inévitable 
conclusion from thèse considérations appears to me to be that, when 
the validity and extent of a petitioning creditor's claim is deter- 
mined in the litigation upon the pétition which results in the adjudi- 
cation of bankruptcy, the bankrupt and those creditors, and those 
only who either voluntarily or involuntarily become parties to that 
litigation, are estopped by the détermination there of the petition- 
er's claim, while ail other creditors and the trustée who represents 
them, when the petitioning creditor's claim to share in the estate 
is subsequently presented to the référée or the court for allowance, 
are free to contest it upon its merits as it stood at the time of the 
filing of Jthe pétition in bankruptcy, regardless of the subséquent 
adjudication. 

Nor is this conclusion without authority to support it. The only 
direct décision upon the question sustains it. That is the décision 
of Judge De Haven in In re Henry Ulfelder Clothing Co. (D. C.) 
98 Fed. 409, cited by the majority. There is an obiter dictilm in the 
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opinion in that case, which will be subsequently considered, to the 
effect that the bankrupt is the représentative of ail the creditors in 
a litigation upon a pétition for an adjudication in bankruptcy, and 
that the détermination of any material issue between the petitioning 
creditor and the bankrupt in that litigation estops ail the creditors, 
whether they are parties to the proceeding or net. The décision 
in the case, however, répudiâtes this novel theory, and sustains 
the position that the détermination of the validity and extent of 
claims in such a proceeding binds only those creditors who are in 
their own persons parties to the litigation. The case was this: 
Donie Ulfelder fîled a pétition in bankruptcy against the Henry Ul- 
felder Clothing Company, a corporation, in which she alleged that 
the corporation owed her $3,000, that it was insolvent, and that it 
had committed an act of bankruptcy. The corporation and one of 
its creditors, Bernard Lowenstein, appeared and fîled answers to 
this pétition, in which they denied that the petitioner was a creditor 
of the corporation and that the corporation was insolvent. Upon 
the trial of thèse issues the petitioner introduced in évidence a 
promissory note of the corporation to her for $2,200, to prove that 
she was its creditor, and two other promissory notes of the corpora- 
tion, one-to Henry Ulfelder for $1,800 and one to A. Levy for $1,440, 
for the purpose of proving its insolvency. The corporation and 
Lowenstein introduced évidence which tended to show that the 
three notes were never executed by the corporation and were with- 
out considération. The court found the issues for the petitioner, 
and adjudged the corporation a bankrupt. Thereafter the three 
claims were presented to the référée for allowance by Donie Ul- 
felder, Henry Ulfelder, and A. Levy respectively, and the bankrupt 
and Bernard Lowenstein objected to their allowance upon the same 
grounds which they had urged at the trial upon the pétition in bank- 
ruptcy. Neither the trustée nor any other creditor made any objec- 
tion. The court decided that the issue over the validity of the 
claim of the petitioner, Donie Ulfelder, was res adjudicata between 
thèse parties, because the bankrupt and Lowenstein were both 
parties to the suit on the pétition and to the trial of that issue in 
that litigation and denied them permission to contest that claim up- 
on its merits. But the court also decided that the issues over the 
validity of the claims of Henry Ulfelder and A. Levy were not res 
adjudicata even against the corporation and Lowenstein, notwith- 
standing the fact that they were material issues and had been care- 
fuUy tried and determined in the litigation upon the pétition, be- 
cause neither Henry Ulfelder nor A. Levy were parties to that 
litigation. The court accordingly reversed the order of the référée 
and directed him to try thèse issues upon their merits, regardless 
of the adjudication in bankruptcy. In re Henry Ulfelder Clothing 
Co. (D. C.) 98 Fed. 409-411, 413, 414. 

It is obvions that this décision was a direct répudiation of the 
proposition that the estoppel of the bankrupt was the estoppel of 
the creditors, because under that theory the estoppel of the bank- 
rupt to contest the claims of Levy and Henry Ulfelder must hâve 
estopped them although they were not parties to the litigation. 
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The theory that after the filing of the pétition the bankrupt is the 
représentative of the creditors, and that his subséquent estoppel 
affects the rights of creditors in the property which he owned at 
the time the pétition was filed,'is fallacious, because the status of 
claims of creditors and the status of the property at the time of 
filing the pétition, and at that time alone, fixes the rights of the 
parties, and because the power of disposition and application of the 
property at will, and hence the power to bind it and the creditors, 
its bénéficiai owners, is divested from the bankrupt by the law, and 
vested in the creditors and the court, when the pétition in bank- 
ruptcy is filed. It is for this reason that the décision in Candee v. 
Lord, 2 N. Y. 269, 51 Am. Dec. 294, is neither controlling nor per- 
suasive hère. In that case Russell Lord, a debtor, confessed a judg- 
ment in August, 1843, for $1,400 in favor of Henry Lord, and a sec- 
ond judgment, during the same month, for $1,250 in favor of Champ- 
lin. On March 29, 1844, Candee recovered a judgment against 
Russell Lord for $1,142.90. He brought a suit upon this judgment 
to avoid the prior judgments for fraud, and Henry Lord and Cham- 
plin answered that his judgment was founded upon a forged note. 
The court rightiy held that in the absence of fraud they were bound 
by the judgment against their dëbtor, because at the time it was 
rendered he had the right and the power to sell, to dispose of, to 
charge with liens, and to apply his property to the payment of his 
debts as he chose, so that any deed, assurance, or judgment of their 
debtor estopped his creditors as well as himself. In the case at 
bar the bankrupt, Gentle, was deprived of this right and power of 
disposition 25 days before the estoppel by the adjudication in bank- 
ruptcy arose, and for that reason his deeds, assurances, and estop- 
pels after the filing of the pétition in bankruptcy bound neither his 
creditors nor the property, which had vested in the court in trust 
for the creditors when the pétition was first deposited. The condi- 
tion of this property and of the parties after the filing of the pétition 
will more clearly appear by a brief considération of the efïect of that 
filing upon the rights of the bankrupt and of the creditors. 

The status of claims at the time of the filing of the pétition in 
bankruptcy, and not at any subséquent time, fixes the rights of their 
owners to share in the distribution of the estate of the bankrupt. 
Bankr, Act July 1, 1898, c. 641, § 63a (1) 30 Stat. 562 [U. S. Comp. 
St. 1901, p. 3447] ; Swarts v. Siegel, 117 Fed. 13, 15, 54 C. C. A. 399, 
401; In re Bingham (D. C.) 94 Fed. 796. The filing of a pétition 
upon which a subséquent adjudication of bankrupcty is rendered 
places ail the property of the bankrupt "which prior to the filing 
of the pétition he could by any means hâve transferred or which 
might hâve been levied upon and sold under judicial process against 
him" in custodia legis. Section 70a (5) 30 Stat. 565 [U. S. Comp. St. 
1901, p. 3451]. From that hour the bankrupt is divested of the 
power to appropriate it to the payment of his debts or to use and 
dispose of it at will, and that authority is vested in the District 
Court. Every suit against him upon a provable claim is stayed 
from the date of the filing of the pétition. Section lia, 30 Stat. 
549 [U. S. Comp. St. 1901, p. 3426]. Every person is forbidden to 
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Teceive from the bankrupt any material amount of property after 
that date with intent to defeat the act. Section 29b, 30 Stat. 554 
[U. S. Comp. St. 1901, p. 3433]. Every intentional préférence after 
that date is voidable. Section 60b, 30 Stat. 562 [U. S. Comp. St. 
1901, p. 3445]. Upon the filing of the pétition the court may take 
immédiate possession of the property if the bankrupt is neglecting 
it 50 that it is deteriorating in value. Section 69a, 30 Stat. 565 [U. 
S. Comp. St. 1901, p. 3450]. And upon the appointment of the 
trustée ail the property of the bankrupt which, prior to the filing 
of the pétition, he could hâve transferred, or which could hâve been 
seized or sold under judicial process against him, passes to this 
officer of the court. Section 70a (5). Indeed, the condition at the 
time of the filing of the pétition measures the extent of the estate 
and the rights of ail creditors of the bankrupt and ail parties inter- 
ested in the property throughout ail the provisions of the law. Sec- 
tions 1 (10), 3b, 9b, 29b (4), 63a (1), 30 Stat. 544, 546, 549, 554, 562 
[U. S. Comp. St. 1901, pp. 3419, 3422, 3426, 3447]. 

The différence between the judgment under considération in 
Candee v. Lord and the judgment in the case at bar is the différence 
between a judgment against a debtor while he holds the title and 
the unlimited power of disposition of his property and a judgment 
against him after he has parted with the title and the power. The 
former binds his creditors, who must work out their rights to the 
property through their debtor; the latter has no efïect upon any 
rights of creditors or any interests in the property, because the 
power of disposition had passed from the debtor before it was 
rendered. When the pétition in bankruptcy was filed, Gentle was 
divested of ail power to dispose of or to apply the property which 
he then owned in any other way than to the payment of the claims 
of the creditors as they stood at that time in the proportions pre- 
scribed by the act. What the bankrupt has when the pétition in 
bankruptcy is filed is thenceforth the property of the creditors, 
in the custody of the court for their benefit. What he thereafter 
acquires, and that alone, is the property of the bankrupt, subject to 
his action and disposition. Hence estoppels of the bankrupt which 
arise after the filing of the pétition may bind rights and interests in 
the latter, but they may not deprive the creditors of their rights in 
the former which are fixed at the time of the filing of the pétition. 

Any other conclusion is almost certain to lead to the destruction 
of the rights of creditors without notice or hearing, to palpable 
wrong and injustice. If, after the filing of a pétition in bankruptcy, 
the bankrupt is still the représentative of his creditors, and an estop- 
pel which subsequently arises against him binds them, how com- 
pletely are they at his mercy! The estoppel of a bankrupt upon 
every material issue relative to the validity and extent of claims 
which is involved in the adjudication in bankruptcy is as conclusive 
as it is upon any of thèse issues. In such a proceeding the issue 
-of insolvency is frequently material, and its détermination some- 
times involves the validity and extent of the claim of every créditer. 
In such a case, if the estoppel of the bankrupt estops the creditors; 
the adjudication might détermine the claims of ail the creditors 
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without notice to, or the heàring of, any of them but the petitioning- 
creditors. 

The estoppel of a judgment by default is as conclusive upon every 
issue whose détermination is requisite to the adjudication as the 
estoppel of a judgment after answer and trial. Last Chance Min. 
Co. V. Tyler Min. Co., 157 U. S. 683, 692, 15 Sup. Ct. 733, 39 L. Ed. 
859 ; Board v. Platt, 25 C. C. A. 87, 92, 79 Fed. 567, 572 ; Geer v. 
Board, 38 C. C. A. 250, 256, 97 Fed. 435, 440. Under this theory 
1 créditer, if the whole number is less than 12, and 3 if 
it is more, may by ex parte averments and proof and the mère 
silence of the bankrupt estop every other creditor, not only from 
contesting the claims of the petitioners, but from questioning the 
averments of the pétition relative to his own. 

An adjudication is only an estoppel, and if an estoppel of the 
bankrupt by an adjudication estops ail of his creditors, by the same 
mark an estoppel of the bankrupt by deed, by confession, or by act 
must hâve a like effect. And his admission or confession by deed 
or act of the existence and validity of a claim after the filing of the 
pétition must estop ail other creditors to deny it as completely as 
it Yifould bind the bankrupt himsèlf. This proposition has been 
presented to this court before. In Watson v. Merrill, Trustée, 136 
Fed. 359 (decidèd at the last term), the pétition was filed February 
6, 1903. Brown, the bankrupt, had leased a building of one Watson 
on a long term, and was obligated to pay him $6,900 in monthly in- 
stallments. The adjudication in bankruptcy was inade on Àpril' 
2, 1903. On March 2, 1903, Brown made a written agreement with 
Watson whereby he surrendered the building and acknowledged 
himself indebted to Watson in the sum of $2,300 on the lease. After 
the adjudication, Watson proved his claim for this $2,300 and the 
written agreement. But the written confession of the bankrupt 
was unavailing to estop the other creditors or to sustain the claim, 
and it was disallowed. 

The logicàl and necessary results of the theory that creditors of 
the bankrupt are bound by estoppels against him which arise after 
the filing of the pétition are so far-reaching, so fraught with danger 
to rights of creditors and of property, so inconsistent with the ex- 
press provisions of the bankruptcy act, and so violative of the fa- 
milial" and indispensable rule that suits and judgments estop only 
those who either voluntarily become or are involuntarily made 
parties to them, that it fails to commend itself to my reason or judg- 
ment. In my opinion, it disregards the law and the facts which 
condition and govern ail the rights of the parties, the facts that 
upon the filing of the pétition in bankruptcy the property of the 
bankrupt becomes the property of his creditors and passes into 
the custody of the court for their benefit, that from that hour the 
bankrupt is divested of the power either by deed or act, by admis- 
sion or by estoppel, to apply it to the pay ment pf the claim of any 
creditor in préférence to those of others, to dispose of it in any other 
way than as provided by the bankruptcy act, to deprive any creditor 
of the right granted to him by that law to contest upon its merits 
the claim of any other creditor to share in the estate at the place. 
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at the time, and before the tribunal specifically desîgnated to déter- 
mine that issue, and to do any other act to prevent the distribution 
of the eState among the creditors in the way prescribed by the law. 

The case of In re Fallon, Fed. Cas. No. 4,628, cited in the opinion 
of the court, contains nothing inconsistent with tliis view. It 
neither involved nor touched upon the question in this case. It 
arose out of a motion by a judgment créditer for a vacation of the 
stay of exécution upon his judgment pending proceedings in bank- 
ruptcy. The court denied the motion, and rightly decided that an 
inquiry into the debt of the petitioner in bankruptcy was not per- 
missible upon a motion of that nature. 

No question of the validity of the judgment of bankruptcy is 
presented in this case, nor of the sufficiency of the évidence of the 
claim of the petitioners to sustain that adjudication. The only 
issue is whether or not that adjudication estopped the objecting 
creditors and the trustée from contesting the existence of that claim 
and the right of the petitioning creditors to share in the distribu- 
tion of the estate when they subsequently presented their claim for 
allowance. The objecting creditors were not parties to the litiga- 
tion which resulted in that adjudication. The law gave them the 
option to appear therein and be bound or to refuse to appear and 
be exempt from the détermination of the issues relative to the 
claims of creditors therein, and they chose to décline to appear and 
to be free from it. The bankruptcy act prescribed a time, a place, 
and a tribunal, and thereby excluded other times, places, and tri- 
bunals, and relieved ail creditors from the necessity of appearing 
therein, where ail claims to share in the estate must be presented 
and allowed, and it gave to every creditor the right then and there 
to contest the claim of every other creditor, without any exception 
of the petitioning creditors. The property of the bankrupt at the 
time of filing the pétition became the property of his creditors, and 
passed into the custody of the court at that time, so that his subsé- 
quent acts and estoppels were not the acts and estoppels of his cred- 
itors and did not bind them. The status of their claims at the time 
of the filing of the pétition measured their rights to share in the 
distribution of the estate, and subséquent estoppels of the bank- 
rupt by acts, confessions, or judgments could not change that status 
or estop the trustée or other creditors from proving it. 

For thèse reasons, the objecting creditors and the trustée were 
not, in my opinion, estopped by the adjudication in bankruptcy from 
contesting the allowance of the claim of the petitioning creditors 
and proving its true status upon the day on which the pétition in 
bankruptcy was filed, and the judgment of the District Court to that 
efïect ought to be reversed. 
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UKEÎ V. WATSON et al. 

(Circuit Court of Appeals, Fourth Circuit. May 24, 1905.) 

No. 513. 

1. Receivees— Services— AlI/Owance. 

Where a recel ver of property sold for $271,000 served for 29 montbs^ 
durlng whlch he dld net physlcally manage the property, whicti service 
was performed by other employés, and the principal service rendered by 
bim was 125 days spent In varlous cltles, for whlch be received $15 a day 
as expenses, and In the sale of the property, an allowance of $24,022.84, 
exclusive of such expense allowance, was excessive, and sbould be re- 
duced îo $15,000. 

2. Same— Assignée— Commissions. 

An allowance of 5 per cent, to an assignée of an Insolvent on tbe money 
handled by hlm was reasonable. 

[Ed. Note. — For cases in point, see vol. 4, Cent Dig. Assignments for 
Benefit of Creditors, § 1157.] 

3. Same— Allowances to Attobnets. 

Çtn exceptions to a receiver's report, allowances made to attorneys for 
the receiver and the insolvent's assignée reviewed, and Jield excessive. 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia. 

B. M. Ambler and A. Léo Weil, for appellant. 
F. B. Enslow and Daniel P. Hays (McCluer & McCkier and Mel- 
ville D. Post, on the briefs), for appellees. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and 
WADDILL, District Judges. _ 

PRITCHARD, Circuit Judge. This îs an appeal from the decree 
of the Circuit Court for the Northern District of West Virginia, in 
which certain allowances were made to the receiver, his attorneys, 
and to the assignée and his attorneys, as costs and expenses in the 
administration of the estate in the custody of the court. Bettman, 
Watson & Bernheimeriand Bettman & Watson were partnerships 
owning oil properties in the states of West Virginia, Ohio, Indiana, 
and Pennsylvania. Assignments were made in the state of New 
York by the insolvents. A bill was filed by one of the partners in 
the state of West Virginia, where the operating offices were located, 
asking the court to set aside the deeds of assignment, appoint a 
receiver, wind up the partnerships, and distribute the assets; and, 
as a resuit, John T. McGraw was âppointed receiver. Before his 
appointment he represented, as counsel, a large number of creditors. 
who, through him, opposed the appointment of a receiver. Max 
Drey, appellant, owned claims against the firms of Bettman, Wat- 
son & Bernheimer and Bettman and Watson aggregating $233,236.- 
50, or 84.76 per cent, of the total indebtedness of the insolvents. 
The master, to whom was referred the question as to the allowances 
which should be made to the receiver, his attorneys, and others in 
the administration of the estâtes, made a report, to which numerous 
exceptions were taken; and on the 5th day of February, 1903, the 
Circuit Court entered a decree confirming the same, and to which 
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decree counsel for appellant in their supplemental brief waived ail 
exception to allowances so made, except as to the following, viz. : 
Allowance to John T. McGraw, Recelver, 

5% on $308,703.43 $15,435 17 

2% on 271,300.00 5,420 00 

Expense accoimt 125 days at $15 per day 1,875 00 

Due from Bettman, Watson & Bernheimer and Bettman 
& Watson estâtes $22,736 17 

5% on $10,297.30 of Drey Bros. & Kahn interest $ 514 86 

5% on 725.64 of David Leventritt interest 36 28 

5% on 1,021.33 of I. & S. Bernheimer interest 51 06 

Amount due from joint owners 603 20 

On recelpts for account of Jesse & Samuel Rosenthal.. $ 279 17 

On receipts for account of Jérôme Rosenthal 2,279 40 2,558 57 

Total $25,897 84 

Allowance to J. G. McCluer, Attorney for E. W. Bloom- 
ingdale. Assignée. 

To allowance March 5, 1898, to May 21, 1898 $ 1,000 00 

To allowance May 21, 1898, to July 19, 1898 1,000 00 

To expense account 245 00 

$ 2,245 00 

Allowance to J. G. McCluer, Attorney for John T. Mc- 
Graw, Receiver. 

To allowance $ 6,000 00 

To expense account 377 50 

To allowance 175 00 

6,552 50 

$ 8,797 50 
Allowance to E. W. Bloomingdale. 

5% on $22,262.27 $ 1,113 17 

To allowance (conditioned as shown in report) from 

May 21, 1898, to July 19, 1898 860 81 

$ 1,973 98 

Allowance to F. C. Reed, Attorney for E, W. Bloom- 
ingdale, Assignée. 

To allowance $ 1,000 00 

To expenses 518 93 

$ 1,518 93 

Allowance to Hays, Greenbaum & Hershfleld, Attor- 
ney for E. W. Bloomingdale, Assignée. 

To allowance from March 8, 1898, to May 21, 1898 $ 1,500 00 

To allowance from May 21, 1898, to July 19, 1898 2,500 00 

To allowance for services after July 19, 1898 500 00 

$ 4,500 00 

Allowance to P. B. Enslow, Attorney for E. W. Bloom- 
ingdale, Assignée. 

To allowance from June, 1898, to July 19, 1898 $ 1,000 00 

Allowance to F. B. Enslow, Attorney for John T. Mc- 
Graw, Receiver. 

To allowance $ 4,500 00 

Expense account 705 75 

$ 5,265 75 

Allowance 495 00 

$ 6,760 75 
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The report of master shows that the receiver made fréquent trips 
to New York looking to the adjustment of the afïairs of the property 
in his custody, with a view of bringing about a compromise among 
creditors, and endeavoring to form a syndicate of them for the pur- 
pose of disposing of the property at an advantageous price to the 
creditors. It appears that he did not succeed in any of thèse at- 
tempts. He also attended before the master in New York, and 
visited that state several times for the purpose of investigating 
the books and accounts of the firms of Bettman, Watson &; Bern- 
heimer and Bettman & Watson, relative to Stettheimer & Bettman. 
He employed M. A. Bettman at a salary of $75 per week from the 
date of his appointment as receiver until a sale of the property on 
January 38, 1901, for the purpose of looking after the Indiana 
property. He kept the gênerai office of the two estâtes at Parkers- 
burg, W. Va., and retained Gilbert L. Watson, as superintendent, 
for which services he paid him the sum of $125 per week from the 
date of his appointment until the sale of the property. M. A. Bett- 
man received from the receiver for services above indicated the 
sum of $9,900, and the receiver paid Gilbert L. Watson for services 
rendered as superintendent the sum of $16,500. Watson had con- 
trol and management of ail the property of thèse estâtes, including 
the property over which M. A. Bettman had control, before the 
appointment of the receiver, and before the firm made an assign- 
ment. The report of the master also shows that Watson could 
hâve managed the whole property, and that Bettman was an un- 
necessary employé. It appears that the receiver was away from 
home 135 days, looking after the affairs of the two estâtes; that he 
was allowed the sum of $15 per day, while thus engaged, as expenses, 
amounting in the aggregate to $1,875 ; that he visited New York, 
Baltimore, Parkérsburg, and Clarksburg; there were almost daily 
transactions in his office at Grafton concerning the properties, but 
he did not give anything like ail his time to the business of the 
receivership ; that Watson had control and management of ail the 
physical opérations of the property; that on one occasion the re- 
ceiver met some parties- in Clarksburg, and compromised a lease 
for $3,000, which would hâve been lost to the estate, and which was 
a valuable asset. It also appears that he conferred with Watson 
from time to time as to the opérations of thèse two estâtes, and that 
he sold the property at public auction at the door of the fédéral 
court house in Parkérsburg, on the 28th day of January, 1901, to 
Max Drey, for the sum of $271,000; that out of that sum only $48,- 
063.50 came into his hands as receiver. The balance of the funds 
arising from the sale of the properties was permitted to remain in 
the hands of the purchaser, because he represented and owned near- 
ly ail of the debts against the estâtes. The receiver clairned to hâve 
sent telegrams, for which there are no vouchers or itemized account 
for $293, which was allowed; that he clairned postage at Grafton 
$350, for which there are no vouchers or itemized account; that he 
claims' $â,500 as expenses incurred by him in the discharge of his 
duties as receiver, on account of which he was allowed. It appears 
that thereceiver was allowed the sum of $1,375 as a premium for 
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giving an indemnity bond which he executed for the faithful per- 
formance of his duties. The receiver borrowed $30,000 from a 
bank, in which he was a director, for a period of 90 days, and paid 
therefor as interest the sum of $1,730, which was allowed. The évi- 
dence shows that he had the use of about $15,000 from that bank for 
less than 60 days, and that by the end of September, 1898, he not 
only had ail the money refunded, but there was a balance to his 
crédit for the remainder of the time for which the trust received 
no interest. This amount was under the absolute control of the 
receiver. 

In view of the facts, it is dififîcult to understand the basis upon 
which the différent allowances were made to the receiver. He 
served as receiver for 29 months, but the évidence shows that dur- 
ing that period he was not burdened with the physical management 
of the property, the principal service which lie rendered being 125 
days spent in New York and other cities, for which he received $15 
per day as expenses. It does not appear that he was in attendance 
at any of the courts wherein matters pertaining to the estâtes were 
involved, but, on the other hand, the master's report shows that he 
relied mainly on his superintendent for the information which he 
obtained as to the management and control of the property intrust- 
ed to his care. It appears that he only visited one of the properties 
in West Virginia on one occasion. It further appears that the 
superintendent actually drew most of the checks, and practically 
did ail of the work that is ordinarily required of a receiver. That 
he received, as such receiver, the sum of $24,032.84, exclusive of $15 
per day for 125 days, which was allowed him as expenses. 

We are of opinion that the amounts allowed the receiver are 
disproportionate to the amounts involved in the administration of 
the estâtes intrusted to his care and custody. Where property is 
placed in the hands of a receiver, its administration should be con- 
ducted in the same way, and the same rules of prudence and econ- 
omy should be observed by the receiver that obtain in the man- 
agement and control of the private interests of individuals. To 
adopt any other rule would bring the courts in disrepute, and would 
be a manifest abuse of the power thus conferred. In Foster's Féd- 
éral Practice, § 258, it is said : 

"In cases of moderate amount, a commission of flve per cent, on receipts 
and disbursements Is not tinusual. Where the amounts received and disbursed 
are large, it is customary to pay the receiver a salary or a lump sum gradu- 
ated aceording to the amount of his time employed, the value of the property, 
the difBculty of his task, and the success of his administration." 

While we are reluctant to interfère with the decree of the Circuit 
Court where the facts hâve been found by the master and approved 
by the court, at the same time we are of opinion that the amounts 
allowed to the receiver in this case are excessive, and should be 
reduced to a sum commensurate with the services actually rendered 
by him in the administration of the estâtes that were placed in his 
custody. In view of the évidence, we think that the sum of $15,- 
000 as compensation to the receiver, in addition to the allowance 
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made for expansés, would be amply sufficient to remunerate him 
for services rendered. 

We next corne to the considération of the item of allowance of 
$1,973,98 to E. W. Bloomingdale, assignée. This amount, we be- 
lieve under the circumstances, sllould not be disturbed; the larger 
portion, of it being made up of the commission of 5 per cent, upon 
the money handied by him, which seems reasonable. 

The next exception présents for our considération the allowance 
made to J. G. McCluer, attorney for E. W. Bloomingdale, assignée, 
and also as attorney for John T. McGraw, receiver. On the first 
account he was allowed $2,245, and on the latter $6,553.50, certain 
items of expense being included in each account; the àctual allow- 
ance to him as counsel fées being $8,000. The first service by this 
attorney was ip representing the assignée from the 5th of March, 
1898, to May 1, 1898, $1,000. We are inclined to allow this item. 
But the next fee; of $1,000 for services rendered the assignée pend- 
ing the contest over the receivership, we think was excessive, and 
that $500 would be full compensation therefor. Considering the 
item of $6,000 made to this same counsel for services rendered the 
receiver, we think that in the light of the facts, as reported by the 
master, as to the services rendered, this charge is likewise exces- 
sive, and that on that account, and in view of the fact of the em- 
ploymentof other counsel by the receiver for the performance of 
substantially the same service, the sum of $4,000 is ample compen- 
sation. 

We next consider the exception to the allowance made F. B. 
Enslow, attorney for the assignée and receiver, $1,000 of which was 
for services to the assignée in resisting the receivership, and $1,995 
for services to the receiver, in addition to the expense account of 
$767.65. We think that the $1,000 item in favor of Enslow should 
be reduced to $500 for the reasons stated in passing upon a similar 
claim of J. G. McCluer, and that $4,995 for services rendered the re- 
ceiver, for the reasons also stated in passing upon a similar claim 
of J. G. McCluer, is excessive, and should be réduced to $3,500. 

We now consider the exceptions to the allowance made Hays, 
Greenbaum & Hershfield, attorneys for E. W. Bloomingdale, as- 
signée, amounting to $4,500. This charge is made up of three items 
— one of $1,500, between the dates of March 8^ 1898, and May 21, 
1898, for services rendered Bloomingdale, assignée, in connection 
with this trust, and $2,500 for services from May 21,-1898, to July, 
1898, and $500 additional for services after the receiver was ap- 
pointed. The item of $2,500 paid to thèse attorneys for resisting 
the appointment of the receiver is excessive. The first item of 
$1,500 was abundantly arhpie for the services rendered, and, taking 
into considération this fact, and also the additional allowance of 
$500 for services rendered the assignée, we think the item of $3,500 
should be reduced to $1,000. 

We now finally consider the exception to the claim of F. C. Reed, 
attorney for E. W. Bloomingdale, assignée, of $1,000, and $518.93 
expenses. We think, in the light of the services claimed to hâve 
been rendered by this attorney, and the findings of the master there- 
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on, and the large item of expansés allowed against the trust estate 
in his behalf, that $1,000 is excessive, and that the sum of $500 is 
a reasonable and proper f ee for the services rendered, and the allow- 
ance made will be reduced to this amount. 

What we hâve heretofore said in passing upon thereceiver's 
compensation in regard to the prudence and economy which should 
be observed in the administration of estâtes in the custody of the 
court applies with equal force in considering the allowances to coun- 
sel. Not only were the amounts awarded counsel under the facts 
and circumstances of this case, in our judgment, much too high, 
but the number of counsel employed in connection with the litiga- 
tion, and who claimed compensation for services rendered the 
trust estate, were out of proportion to the work performed. 

The decree of the Circuit Court is reversed. Let the cause be 
remanded, with instructions that the decree be modifîed in accord- 
ance with the views herein expressed. 

Reversed. 



McEWEN et al. v. HARRIMAN LAND CO. et al. 

(Circuit Court of Appeals, Sixth Circuit. June 15, 1905.) 

No. 1,367. 

1. COEPOEATIONS— InDEBTBDNESS— ASSIGNMENT— VaLIDITT. 

Where, pending proceedings lu Insolveney to settle the affairs of a cor- 
poration, a reorganlzation committee was organlzed to purchase certain 
of Its property, and, in order to accomplish such resuit, a corporation was 
organlzed under an agreement that creditors of tlie insolvent corporation 
sliould be permitted to transfer to it daims against tlie old corporation 
in exchange for stock in the new, which, though authorized, dld not use 
any of such Indebtedness so transferred for the purchase of the property 
of the old corporation, a transfer of such indebtedness by the old cred- 
itors in exchange for stoclc dld not constitute a payment of their indebted- 
ness, but vested in the new corporation ail the rights of such creditors 
as against the old corporation and its assets. 

2. SAME— ASSIGNMBNTS— Validity— Champeety. 

Where, after the assets of an insolvent corporation had been largely 
administered, leaving a large part of the indebtedness unpaid, the court 
authorized the receiver to continue certain suits against promoters to 
reeover secret proiits for the sole benefit of such creditors as were willing 
to exécute bonds for costs and to indemnify the receiver, etc., against 
costs, expenses, etc., whereupon certain owners of Indebtedness against 
the corporation assigned their clalms under an agreement that J:he assign- 
ées should exécute the indemnifying bonds for them in conalBeration of 
30 per cent, of the sums received by the assignées on account of the pro- 
ceedings — such assignments were not vold for champerty. 

3. Same— Creditors' Suit— PABTicirATioN. 

Where, after partial administration of the assets of an Insolvent cor- 
poration, the court ordered its receiver to bring suits against nonresident 
promoters to reeover secret profits for the sole benefit of such creditors 
as should provide security for costs, including expenses of the receiver 
as counsel, etc, creditors who failecl to join in the furnlshing of such 
security, and made no effort to participate In the proceedings until it 
became évident that a large sum would be recovered therein, were not 
entitled to share in such fund. 
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4. Same— Sale of Assets— Collatebal Attack. 

.Wtiere, on the insolvency oî a realty corporation, a, reorganizatlon 
agreeiaent was entered into in whlch ail creditors were entltled to par- 
tlclpate, ànd a large part of the corporatlon's property was purchased 
at an upset price, flxed in fine decree of sale, which sale was confirmed by 
tlie court, creditors "wlio did net join In tbe reorganizatlon were not en- 
tltled to collaterally attack the sale on the ground that the price paid was 
inadéquate. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Tennessee. 

Léon Jourolmdn and Jérôme Têmpleton, for appellants. 
,Wm. Hepburn Russell, Wm. Beverly Winslow, and George W. 
Easley, for appellees Harriman Land Co. and others. 
R. B. Cassell, for appellees Rodes and Hendricks. 

Before LURTON and RICHARDS, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. This is an appeal from a decree 
rendered in a case within another case. That case is this: Prior 
to November 18, 1893, the East Tennessee Land Company, a Ten- 
nessee corporation, organized in the year 1889, with its principal 
place of business at Harriman, in the Eastern District of that state, 
became insolvent. On that day six of its creditors, noncitizens of 
Tennessee, filed against it in the lower court a gênerai creditors' 
bill. Two days later receivers were appointed to take charge of its 
assets. March 23, 1894, a bill to foreclose a mortgage upon a large 
quantity of real estate in five certain counties in said Eastern Dis- 
trict, given by it August 28, 1891, to secure bonds to the amount of 
$1,000,000, was filed in said court by the Central Trust Company of 
New York, the trustée in the mortgage. On the same day the 
former suit was Consolidated with the latter, and the receivership 
therein was extended Ihereto. Thereafter certain proceedings were 
had in said Consolidated causes, and on February 27, 1897, a final 
decree was entered therein. By said decree the entire indebted- 
ness proven against the corporation was adjudged. It consisted of 
said mortgage bonds, balances of purchase money due for certain 
portions of said real estate, secured by vendors' liens, most of which 
were superior to said mortgage, but some of which were inferior 
thereto, obligations secured by pledges of personal property, and 
obligations unsecured in any way. The indebtedness so adjudged 
exceeded ihe sum of $1,750,000. Some of it, however, was a dupli- 
cation, owîng to the fact that one kind of indebtedness, principally, 
if not entirely, said bonds, had been pledged as collatéral security 
for other kinds thereof. In view of this it is difficult to state the 
exact amount of the real indebtedness of the corporation as thus 
adjudged, but this fact is not material to any question raised by this 
appeal. The decree further adjudged the liens upon the assets of 
the corporation and their priority, a sale of said assets, and a distri- 
butipn of the proceeds, thereof, after payment of the costs and ex- 
penses of the proceedings, in discharge of said liens to the extent 
thereof and in accordance with their priority. Under this decree a 
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sale was had on July 20, 1897, which was shortly thereafter duly 
confirmed. At said sale those portions of real estate cover.ed by the 
vendors' liens which were superior to the mortgage were purchased 
by the holders of said liens at amounts considerably less than the 
balances due them, which were thus left unpaid to this extent. 
The rest of the real estate was purchased by Linus S. Freeman, 
James E. Rodes, and William Beverly Winslow as trustées for the 
parties to certain agreements by which funds were subscribed to 
pay the purchase price bid therefor. They purchased it for the sum 
of $70,000, the upset price named in the decree, which exceeded by 
the sum of $380 pnly the amount necessary to defray the costs and 
expenseS of the litigation other than those incidental to the prosecu- 
tion of the foreign suits hereinafter referred to. It does not appear 
what sums the personal assets pledged to secure certain obligations 
brOught, but evidently they did not bring much. This exhaustion 
of the assets of the corporation left its indebtedness largely un- 
paid. With the sale of said assets and the distribution of their pro- 
ceeds this much of the litigation spent its force. In the course, 
however, of the proceedings prior to the making of said decree, to 
wit, on May 22, 1895, an order was made directing the receivers to 
institute suits in the state of Massachusetts against Joseph R. Lee- 
son and John Hopewell, Jr., résidents of that state, and two out of 
sixteen individual promoters of said corporation, the East Tennes- 
see Land Company, to recover secret profits made from said corpo- 
ration at the time of its organization, which, if recovered, would 
constitute assets of the corporation for distribution in said Consoli- 
dated causes upon. its indebtedness. Pursuant to said order, in 
May, 1895, two separate suits against said individuals were brought 
in the state court of Massachusetts having original jurisdiction of 
them. December 19, 1895, an order was made in said Consolidated 
causes directing a temporary suspension of the suits in Massachu- 
setts until it should be ascertained that it was necessary to collect 
said assets to pay the indebtedness of the corporation. In June, 
1897, this fact having been ascertained, and the receivership being 
represented by a single individual, the order of suspension was re- 
voked, and the receiver was directed to proceed with said suits. On 
April 11, 1898, an order was made upon application of the Central 
Trust Company of New York, trustée under said mortgage, absolv- 
ing it thereafter from any liability for costs of the receivership, and 
providing for the continued prosecution of said suits in the follow- 
ing words, to wit : 

"It Is ordered that the receiver continue the prosecution of said suits only 
In the event that creditors of the East Tennessee Land Company, who are 
parties to thèse causes, shall provide security for the costs of such suits, in- 
cludlng the expenses of the receiver and his counsel, for such sunis and in 
such form and amount as the clerk of this court may deem adéquate and 
satisfactory, and to be siifflclent to protect the Central Trust Company from 
being charged or liable for any such expenses from the date of the entry of 
this order. It Is further ordéred that the creditors so Indemnlfying the re- 
ceiver as aforesaid, and who shall elect to further continue the prosecution of 
said suits or actions, shall be entitled to the proceeds or benefits thereof to the 
extent of their respective clalms, and to the prbceeds of ail property and as- 
sets hereafter coming into the hands of said receiver, to the exclusion of 
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other creditors and persons who do not T^lthin 30 days after notice to the 
solicltors for the respective parties of the entry of this order join in providlng 
security for the payment of further costs and expenses as hereinafter re- 
quired." 

June 24, 1898, the time within which indemnifying bonds might 
be given under said order, was extended 20 days thereafter. Under 
thèse orders the Harriman Land Company, a New Jersey corpora- 
tion, organized in 1897, and, claiming to be the assignée of the 
bulk of the creditors of said East Tennessee Land Company, whose 
claims against it had been proven in said Consolidated causes, and 
adjudged by the decree of February 27, 1897, J. E. Rodes, assignée 
of one of such creditors, and Claude E. Hendricks, assignée of four 
or five of such creditors, executed bonds as required by said order. 
No other such creditor or assignée Ihereof executed any bond in 
compliance therewith. Thereafter the receiver, at considérable cost 
and expense to said indemnifiers, prosecuted said suits against said 
Leeson and Hopewell to a successful détermination, and recovered 
from them for distribution in said Consolidated causes as a part of 
the assets of said insolvent corporation the sum of $89,173.26, which 
is now held by him for such purpose. The proceedings had in said 
suits and the basis of the recovery therein are f ully set forth in 
the following reported décisions of the Suprême Court of Massachu- 
setts, to which said suits were carried by said Leeson and Hope- 
well on four separate occasions, to wit: Hayward v. Leeson, 176 
Mass. 310, 57 N. E. 656, 49 L. R. A. 725 ; East Tennessee Land Co. 
V. Leeson, 178 Mass. 206, 59 N. E. 639 ; Same v. Same, 183 Mass. 
37, 66 N. E. 427; Same v, Same, 185 Mass. 4, 69 N. E. 351. This, 
then, is the case within which is the case in wbich the decree ap- 
pealed from was rendered. 

The case that is within said other case in which the decree ap- 
pealed from was rendered is this: On the 3d of February, 1903, 
the suits in Massachusetts had progressed so far that a recovery 
was absolutely certain, and the amount of recovery was reasonably 
certain ; but before the défendants therein had made any payment 
on acçount of said liability and the receiver had any moneys in 
hand arising therefrom, an intervening pétition was filed in said 
Consolidated causes by John T. McEwen, executor of William S. 
McEwen et al., six creditors of said insolvent corporation, whose 
claims against it were on account of balances of purchase money 
due them for real estate sold said corporation, to secure which 
they held vendors' liens superior to said mortgage, whose claims 
had been proven and adjudged by said decree of February 27, 1897, 
and who had purchased at the sale thereunder said real estate at 
sums less than the balances due them, respectively, against said 
Harriman Land Company, J. E. Rodes, and Claude E. Hendricks, 
the only parties who had executed indemnifying bonds under said 
order of April 11, 1898, in which, for the reasons therein stated, 
they sought to hâve it adjudged that said défendants thereto were 
not creditors of said East Tennessee Land Company, and had no 
right to share in said fund about to be recovered by the receiver; 
and that same, after paying costs and expenses, should be distrib- 
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uted amongst the petitioners and ail other creditors of said corpo- 
ration whose daims were unpaid. On March 28, 1904, four other 
parties claiming to be unpaid creditors of said corporation, to wit, 
Nathaniel W. Myrick, Byron A. Beal, Charles Gerding, Jr., and D. 
A. Mowry's personal représentative, were permitted to file an inter- 
vening pétition against the défendants to the former pétition, in 
which they prayed the benefits thereof and the same relief as there- 
in prayed. It is conceded that Myrick and Beal are creditors, each 
holding bonds for which judgment was taken on their behalf by 
said trustée in said decree, neither having proved their bonds there- 
in, Myrick, however, having proved certain coupons for interest 
on said bonds. It is denied that Mowry and Gerding are creditors. 
It is conceded that Mowry held bonds at one time which were 
proven in said causes on his behalf by one Schumacker, but it is 
claimed that this indebtedness was assigned to the Harriman Land 
Company, one of the défendants to said intervening pétition. It is 
conceded that Meisner, of whom Gerding claimed to be assignée, 
held the obligations of the said insolvent corporation for a balance 
of purchase money due for real estate conveyed to it, but it is 
claimed that the title to sufficient of the real estate conveyed to 
cover said balance had proven defective, and provision had been 
made in the decree for an abatement therefrom to the extent the 
title was defective. 

The decree rendered in the case made by thèse two intervening 
pétitions from which this appeal has been taken by said petitioners 
was a dismissal of said pétitions with fuU préjudice, thus denying 
to them any right to participate in said fund of about $90,000. No 
other judgment has been rendered in relation to said fund. 

Counsel for the parties to the appeal hâve discussed two questions 
and presented them for détermination by this court. One is wheth- 
er the appellees', the Harriman Land Company, J. E. Rodes, and 
Claude E. Hendricks, are creditors of the East Tennessee Land 
Company, and entitled to share in the distribution of said fund. 
The other is whether the appellants, the petitioners in said inter- 
vening pétitions, and creditors of said insolvent corporation, are 
entitled to share in said distribution. Our conclusion is that the 
latter are not entitled to share therein, and that the former are 
entitled to the whole of the fund. In order to understand appel- 
lants' position as to the first of thèse two questions, and the grounds 
of our disposition of it, a further statement of fact is essential. 
The way in which the appellee the Harriman Land Company 
claimed to hâve become the owner by assignment of the indebted- 
ness which it asserted is this: Pending said consolidated causes, 
and some time prior to said decree of February 27, 1897, the bulk 
of the creditors and stockholders of the East Tennessee Land Com- 
pany entered into a written agreement with each other, which they 
characterize therein as an agreement for the reorganization of said 
Company, whereby it was provided, in substance, that a new corpo- 
ration should be organized to purchase at the sale to be had under 
the decree in said causes so much of the properties of said company 
as it was deemed advisable to purchase; that the parties thereto 
138 F.— 51 
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should receive from said corporation stock thereîn, which was to 
be divided into three distinct classes, with an order of préférence, 
in exchange for their indebtedness against and stock in said Com- 
pany, the indebtedness to be exchanged for stock of the highest 
rank and the stock for that of the lower rank, with an assessment and 
each dollar for dollar; that other stock of the corporation of the 
highest rank should be sold for cash ; that other indebtedness, whose 
owners did not enter into the agreement, might be purchased for 
cash, power to borrow which for that purpose was given; and 
that 17 named individuals, creditors and stockholders of said Com- 
pany, should be a committee, characterized as a "reorganization 
committee," to carry the provisions of said agreement into efifect. 
Ail creditors and stockholders of said company were given an op- 
portunity to become parties to this agreement. Through the instru- 
mentâlity of said reorganization committee, and under the provi- 
sions of said agreement, the appellee Harriman Land Company was 
organized in July, 1896. At the time of the sale in July, 1897, nei- 
ther the reorganization committee nor the Harriman Land Com- 
pany possessed sufficient funds with which to purchase the proper- 
ties of the East Tennessee Land Company. In this contingency, in 
the early part of that month the agreement hereinbefore referred 
to was entered into by which sufficient funds were subscribed to 
purchase the real estate of said company not covered by prior ven- 
dor liens at the upset price named in the decree of sale, to wit, $70,- 
000, and said Freeman, Rodes, and Winslow were designated as 
trustées to make the purchase on behalf of the parties thereto, col- 
léct the moneys subscribed, and pay the purchase price. Many, if 
not most, of the parties to thèse agreements were parties to the 
reorganization agreement; and Freeman and Winslow, two of the 
trustées thereunder, were not only parties thereto, but members 
of the reorganization committee. It would seem that thèse agree- 
ments were entered into at the instance and by the procurement 
of said reorganization committee. But whether so or not, at any 
rate there was an understanding with said reorganization com- 
mittee that it, on behalf of the parties to the reorganization agree- 
ment, should hâve the benefît of the purchase of said real estate by 
said trustées upon reimbursing their beneficiaries for the moneys 
expended in purchasing same and interest thereon. So that, though 
the reorganization committee did not actually purchase said real 
estate at said sale, yet on the behalf aforesaid it had an équitable 
interest in the purchase, and upon making said reimbursement had 
a right to enforce a transfer of the bid to it. It was the real pur- 
chaser, and said trustées only had a lien on the property for reim- 
bursement. This much is said in view of the emphasis placed by 
appellees' solicitors upon the circumstance that the trustées, and 
not the reorganization committee, were the purchasers at the sale. 
It cuts no figure in the disposition of the question under considéra- 
tion. After the sale, to wit, September 1, 1897, the reorganiza- 
tion committee was in condition to take over the real estate so pur- 
chased by said trustées, and thereupon they and said committee 
transferred and coiiveyed same to the appellee Harriman Land 
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Company, to whom a deed was subsequently made by the court, 
and the creditors and stockholders, parties to said reorganization 
agreement, through said reorganization committee, and an attor- 
ney in fact and a trustée as to certain of them, transferred and as- 
signed the entire indebtedness and stock represented by said par- 
ties to the appellee Harriraan Land Company, and received from 
said Company its stock in exchange therefor in accordance with 
the terms of said reorganization agreement. It is through this re- 
organization agreement and its exécution that the appellee Harri- 
man Land Company asserted title to most of the indebtedness of 
said East Tennessee Land Company claimed by it. In addition 
thereto, it asserted title to an indebtedness in favor of the Coal 
Creek Mining & Manufacturing Company for a balance of $51,353.- 
90 on account of purchase money- for land sold the East Tennessee 
Land Company after crediting thereon the proceeds of the sale of 
said land in enforcement of its vendor's lien under said decree, and 
also to an indebtedness in favor of Mason, Gillingham, and Crab 
Orchard Coal Company for a balance of $18,375 on like account, 
which it claimed to hâve acquired by virtue of an agreement of date 
February 16, 1897, between said reorganization committee and said 
fîrst-named company, and an agreement of date February 19, 1897, 
between said committee and said last-named creditors, providing 
for an assignment thereof to the appellee Harriman Land Com- 
pany in exchange for certain of its securities, and exécution thereof. 

The way in which the appellees J. E. Rodes and Claude E. Hen- 
dricks claimed to be the owners by assignment of the indebtedness 
asserted by them, respectively, is this : R. B. Cassell was the at- 
torney of the assignors in the assignments under which said Rodes 
and Hendricks claimed. At his instance the assignments were made 
under an agreement that the assignées were to exécute indemnify- 
ing bonds under the order of April 11, 1898, on behalf of the claims 
assigned, and pay the assignées 30 per cent, of the sums received 
on account of same. 

Now, the main attack of the appellants is upon the appellee the 
Harriman Land Company's claim that it is a creditor of the East 
Tennessee Land Company as to the indebtedness covered by the 
reorganization agreement. They maintain that the eiïect of that 
agreement and its being carried into effect by the issuance of said 
stock in exchange for said indebtedness was a satisfaction and 
payment thereof, so that after its exécution said indebtedness no 
longer had any existence, and at the time of the giving of the in- 
demnifying bond on April 11, 1898, the appellee was not a creditor 
of the East Tennessee Land Company as to same. It is diflîcult to 
see what possible room there is for this contention. The agree- 
ment in relation to this indebtedness was simply to exchange it for 
the stock of the new corporation that was to Se formed under its 
provisions; i. e., to assign and transfer it to such corporation in con- 
sidération for said stock. By section 7 of the agreement it was 
provided that: 

"The stock of the new corporation of the sereral classes Indicated shall be 
issued to holders of the bonds, stocks, and securities of the présent East 
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Tennessee Land Company In exchange for such bonds, stocks, and securîties 
only upon the conditions and limitations hereinbefore stated." 

By section 8 provision was made for holders of vendors' liens 
receiving first lien preferred stock of the new corporation "in ex- 
change for their lien claims." By section 9 provision was made 
that a holder of an unsecured claim, whose status was snch as, in 
the opinion of the committee, to justify it, should be "allowed to 
exchange his claim for second preferred stock of the new corpora- 
tion without cash payment," and that the holders of unsecured 
claims whose status was not such should, "upon subscription and 
payment for such amount of first lien preferred stock of the new 
corporations as seems fair," be "permitted to exchange their claims 
or such amount thereof as may be agreed upon in the particular 
caëe for the second preferred stock of the new corporation." Like- 
wise, the carrying into efïect this agreement was simply an ex- 
change of the indebtedness covered by it for stock of the appellee 
Harriman Land Company ; i. e., a transfer and assignment thereof 
to said Company in considération for its stock. The transaction 
was as much a transfer and assignment of said indebtedness to said 
Company as the transactions with the Coal Creek Mining & Man- 
ufacturing Company and Mason et al., who were no parties to said 
agreement, were transfers and assignments to said company of the 
claims held by those parties, or as if said committee under the au- 
thority of section 11 of the reorganization agreement had pur- 
chased indebtedness of the East Tennessee Land Company from 
persons not parties to said agreement, and paid for same with 
money borrowed for that purpose, the transfer and assignment of 
such indebtedness to appellee would hâve been in reality what it 
purported to be, and hâve kept the indebtedness alive in the hands 
of appellee. A transfer and assignment of indebtedness from one 
person to another for a given considération is never a payment of 
such indebtedness. The indebtedness is kept alive, and passed 
from the assignor to the assignée. This is elementary. The only 
possible question that could be made as to the reorganization agree- 
ment and its being carried into effect in accordance with its pro- 
■ visions would be as to whether the parties to said agreement paid 
value for the stock of the appellee; but that is a question which 
cannot be raised by the East Tennessee Eand Company or any 
creditor of such company. 

But counsel for appellants argue that their position finds sup- 
port in the cases of Central Trust Co. v. Cincinnati, J. & M. Ry. 
Co. (C. C.) 58 Fed. 500; First Nat. Bank v. Radford Trust Co., 
80 Fed. 569, 26 C. C. A. 1. The facts of the Central Trust Com- 
pany Case were thèse : The Cincinnati, Jackson & Michigan Rail- 
way Company owned a railroad in two divisions. One division 
was known as the "Jackson Division"; the other as the "Van Wert 
Division." The latter by itself was subject to two mortgages — one 
to secure $1,150,000 of ordinary bonds, the other to secure $363,000 
of income bonds. Both divisions were subject to a mortgage to 
secure more than $2,000,000 of ordinary bonds. As to the Van 
Wert Division, the mortgages covering it alone were prior to the 
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mortgage covering both divisions. As to the Jackson Division, 
tliere was nothing ahead of the latter mortgage. There was a 
small amount of floating indebtedness. There was a personal lia- 
bility on the part of the Company for the indebtedness covered by 
ail the mortgages. That covered by the mortgages on the Van 
Wert Division was not an original liability, but one by assumption 
only. In this condition of things, ail the stockholders and ail the 
bondholders, save those holding $211,000 of the income bonds, 
entered into an agreement to this efifect: Proceedings should be 
instituted to foreclose the mortgages and sell both divisions. A 
corporation should be formed to purchase them at the foreclosure 
sale. Each stockholder of the old corporation should receive on 
account of his stock therein an equal amount of stock of the new 
corporation, paying a certain assessment. Each income bondholder 
should receive on account of bonds an equal amount of stock of 
the new corporation without paying any assessment ; and each or- 
dinary bondholder, whether his bonds were secured by the mort- 
gages on the Van Wert Division alone or by the mortgage on both 
divisions, should receive on account of his bonds an equal amount 
of the bonds of the new corporation. A committee was appointed 
to carry the agreement into efïect, and it was given ail powers to 
enable it to do so. In accordance with the agreement, foreclosure 
proceedings were instituted, and the property sold under a decree 
of foreclosure. It was purchased by the committee. A new cor-, 
poration was formed, to whom it was conveyed ; and the parties to 
the agreement received stock or bonds of the new corporation as 
provided in the agreement. Each bondholder whose bonds were 
secured by a mortgage on the Van Wert Division received a like 
amount of bonds of the new corporation, and so did each bond- 
holder whose bonds were secured by a mortgage on both divisions. 
Though there was a distinction between thèse two classes of bond- 
holders under the old régime, there was no distinction between 
them under the new. At the foreclosure sale, the Van Wert Di- 
vision was purchased by the reorganization committee for $150,000 
and the Jackson Division for $2,525,000, which was $125,000 in ex- 
cess of the bonds secured by the mortgage on both divisions. The 
reorganization committee used $150,000 of the Van Wert bonds in 
paying for the Van Wert Division, and the entire bonds covering 
iDoth divisions in paying ail but $125,000 of the purchase price for 
the Jackson Division. This left $1,000,000 of the Van Wert bonds 
unused, and there was on hand for distribution by the court the 
$125,000 realized from the Jackson Division in excess of the bonds 
on it alone. A controversy arose between the reorganization com- 
mittee and the holders of the floating indebtedness of the old cor- 
poration as to whether the holders of the $1,000,000 of unused Van 
Wert bonds had a right to share in the distribution of said surplus 
of $125,000. It was held by Judge Taft that they had not. This 
case, however, does not support the contention of appellant's coun- 
sel in this case. There is a wide distinction between that case and 
this. The key to the distinction between them lies in the fact 
stated above that the right to share in the distribution of said sur- 
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plus on account of said bonds was asserted by the reorganization 
committee on behalf of the original holders of the Van Wert bonds. 
It was not asserted by the new corporation organized by the re- 
organization committee in pursuance to said agreeinent. Hère the 
right to share in the Leesqn-Hopewell fund, so far as the indebted- 
ness covered by the reorganization agreement is concerned, is not 
asserted by or on behalf of the original holders of that indebted- 
ness, but by the appellee Karriman L,and Company. It asserts 
such right on the ground that it was provided by the reorganization 
agreement that the indebtedness of the old corporation held by the 
parties thereto should be exchanged for securities of the new cor- 
poration to be formed under the agreement — i. e., transferred and 
assigned to said corporation in considération of receiving its se- 
curities as provided in the agreement — and that thereafter and be- 
fore the exécution of the indemnifying bond under the order of 
April 11, 1898, the exchange, transfer, and assignment was carried 
mto exécution. Such was the true intent and meaning of the agree- 
ment, and it is not capable of any other construction. In the Cen- 
tral Trust Company C5ase it was not even asserted by anybody that 
any exchange of the bonds of the old corporation for thbse of the 
new — i. e., a transfer and assignment of said bonds to the new cor- 
poration in considération of receiving the bonds of the new — was 
contemplated by the agreement entered into, or had ever been made. 
The sole controversy was as to whether the unused Van Wert 
bonds, after the carrying of the reorganization agreement into ef- 
fect, had any further lif e in them in the hands of the reorganization 
committee on behalf of the original holders thereof. It was held 
that they had not. It was so held because the reorganization agree- 
ment was construed to mean that upon the exécution thereof ail 
tbebonded indebtedness held by the parties thereto should be 
treated as paid, extinguished, or fuUy satisfied. This construction 
was enforced by two considérations. One was this: Each Van 
Wert bondholder had received a like amount of the bonds of the 
new corporation on account of his Van Wert bonds, and each Jack- 
son and Van- Wert bondholder had received as much, and no more. 
If the position put forward on behalf of the Van Wert bondhold- 
ers were correct, then simply because the reorganization committee 
had failed to make the Van Wert Division bring more than $150,- 
000, the Van Wert bondholders would be permitted to share in the 
surplus of the Jackson Division, and the Jackson and Van Wert 
bondholders would not; and so it would be that the former would 
"obtain greater benefit from the foreclosure and sale and the re- 
organization agreement than the Jackson Division first mortgage 
bondholders, whose security sold for more than their mortgaged 
bonds." Both sets of bondholders were parties to the reorganiza- 
tion agreement. Judge Taft said: "Plainly the parties to the 
agreement intended no such paradoxical resuit." The other con- 
sidération was this : Ail the stockholders and ail the ordinary 
bondholders were parties to the reorganization agreement. As 
matters stood when the agreement was entered into, the stockhold- 
ers were individually liable to said bondholders in case there should 
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be a deficiency after the sale of the mortgage property. If, then, it 
was not the true meaning of that agreement that the indebtedness 
held by the bondholders should be considered as fully satisfied upon 
the exécution thereof, the holders of the unused Van Wert bonds 
had a right to assert this individual liability against their associâtes 
in the agreement, to wit, the stockholders, to the extent of said 
bonds. Judge Taft said: 

"Can the Van Wert bondholders, or the committee of réorganisation for 
them, enforee this liability? It is conceded by counsel for the committee that 
they cannot. If not, why not? The only reason is that the bondholders under 
the agreement hâve Impliedly agreed with the stockholders that the new se- 
curities which they hâve received extinguished their debt." 

Such being the proper construction of the agreement, the only 
other question in that case was as to whether the old corporation 
or its floating creditors, who were not parties to the reorganiza- 
tion agreement, could claim the benefit of its provisions. It was 
held that they could ; that it was a case where two parties to a con- 
tract had stipulated for the benefit of a third person, a stranger to 
the contract; and that such third person had a right to assert the 
benefit arising thereby to him. Ûnder the reorganization agree- 
ment in this case the only possible contingency in which the indebt- 
edness represented by the parties thereto, or any part thereof, 
could hâve been treated as paid and satisfied would hâve been had 
the reorganization committee found it necessary to use it in pay- 
ment of the purchase price for the property which it had power to 
do, and so used it. But that contingency never arose. The prop- 
erty sold for cash. The cash was paid. No part of said indebted- 
ness was ever used in paying for the property. There was no oc- 
casion to use it. Not having occasion to so use it, it was trans- 
ferred and assigned to the appellee the Harriman Land Company 
in accordance with the provisions of the agreement, and thus kept 
alive as an indebtedness of the East Tennessee Land Company. 

Then as to the Radford Trust Company Case. There the prop- 
erty of an old corporation was transferred to a new corporation in 
considération of its assumption of the liabilities of the old. The 
property in the hands of the old corporation was subject to a mort- 
gage to secure a certain quantity of bonds. The new corporation 
made a mortgage to secure a new set of bonds. Some of the hold- 
ers of the old bonds accepted the new bonds in substitution for the 
old. Other of the holders of the old bonds did not. It was held 
that the former, by their acceptance of the new bonds for the old 
bonds, had released the old security; and the latter, by their non- 
acceptance thereof, retained their old security, and had a lien on 
the mortgaged property to secure their old bonds, which was prior 
to that held by the former to secure their new bonds. It was pre- 
cisely the same as if there had been no new corporation in the 
transaction, and the old corporation had executed the new bonds 
and mortgage to secure same. Judge Lurton said: 

"The élection to hold and rely upon the bonds of the Hughes Bros. Manu- 
facturing Company as a substituts for the bonds of the Hughes Lumber Com- 
pany operated as a paymérit of the latter bonds and a release of the security 
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provlded by the Barton mortgage. Central Trust Co. v. Cincinnati, J. & M. 
Ry. Co. (0. C.) 58 Fed. 500. Tlie case of Robb v. Voss, 155 U. S. 13, 15 Sup. 
et 4, 39 L. Ed. 52, is a case where, under circumstances of much gréa ter 
liardshlp, a party was beld to the conséquences of an élection. Tbe prinelples 
upon which that case rests are tbose wbich govern this. Union Trust Co. 
7. Illinois M. Ey. Co., 117 U. S. 435-470, 6 Sup. Ot. 809, 29 L. Ed. 963, also 
présents a case of the acceptance of bonds secured under a junior mortgage 
in substitution for bonds issued under an earlier mortgage, where the court 
held that acceptance worked a cancellation of the earlier mortgage and held 
the parties to their agreement" 

That, therefore, was another case where the securities of the 
new corporation were accepted in payment and satisfaction of the 
securities of the old. It was not a case, as hère, of exchanging the 
one for the other — transferring and assigning the one in considéra- 
tion of receiving the other. 

An instance where a reorganization agreement contemplated the 
indebtedness of the old corporation being kept alive and being sold 
or given in exchange for securities of the new corporation may be 
found in the case of Columbus S. & H.-R. R. Co, Appeals, 109 Fed. 
177, 48 C. C. A. 276, decided by this court. 

Such, then, is appellants' position as to the appellee Harriman 
Land Company being a creditor of the East Tennessee Land Com- 
pany to the extent of the indebtedness covered by the reorganiza- 
tion agreement and the reasons for our conclusion that it was. As 
to the claims asserted by it as assignée of the Coal Creek Mining & 
Manufacturing Company and Mason et al., there would seem to be 
no possible reason for holding that it did not acquire such claims 
by assignment from said parties, and by virtue thereof is a creditor 
of said Company to the extent of sàid claims. The suggestion is 
made that the purchase was made so as to prevent said creditors 
from competing with the reorganization committee at the sale that 
was to be had under the decree to be entered in said causes. We 
know of no law preventing one creditor from purchasing the in- 
debtedness of another creditor to get him out of the way. It is a 
matter solely between the two creditors, and, if one is willing to sell 
to the other, no one else can complain. 

Then as to the status of the appellees Rodes and Hendricks. The 
suggestion is made that the transactions by which the claims as- 
serted by them were assigned to them were champertous and void. 
We do not so regard them. We concur in the opinion of Judge 
Wanty, who rendered the decree appealed from, that they were 
"legitimate transactions." 

It remains to state the ground of our position in regard to the 
second question presented for our détermination on this appeal. 
We hold that the appellants, though creditors of the East Tennes- 
see Land Company, are not entitled to share in the Leeson and 
Hopewell fund, because of their failure to comply with the order of 
April 11, 1898, and exécute a bond, to indemnify the receiver for ail 
costs and expenses to be incurred in the prosecution of the suits 
against said individuals. It was expressly provided by that order 
that the creditors who should indemnify the receiver and elect to 
further continue the prosecution of said suits should be entitled to 
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the proceeds or benefits thereof to the extent of their respective 
claims to the exclusion of other creditors who did not so act. Ail 
of the appellants were at that time parties to said Consolidated 
causes, had notice of the making of said order, and failed to comply 
with its terms. Their failure so to do eut them ofif from ail right 
to share in said fund. Said order is a barrier in the way of such 
light, and it would be inéquitable to permit them to stand by and 
see others exécute the bonds and incur the expense involved, and 
then come in and share in the resuit. Our view of this matter can- 
not be better expressed than in the language of Judge Wanty in the 
opinion before referred to. In alluding to the appellants he said : 

"They did not see fit to contribute to the expense of the litigatlon until it 
had been carried by the receiver for the benefit of the coutributors to a suc- 
cessful termination, and then they awolce from their sleep with outstretched 
hands to receive the fruits of a contest that they declined to make. ïhese 
suits against Leeson and Hopewell were prosecuted by the parties giving the 
bonds for their own benefit, and not for the benefit of thèse petitiouers. Had 
no bonds been given under the order of April 11, 3898, the suits would hâve 
been abandoned, and there would bave been no money for distribution. Now 
that the fund has been secured, after due notice to thèse petitioners that the.y 
must bear their share of the burden if they désire to share the fruits of the 
contest, they hâve no standing in a court of equity to claim this fund and 
esclude the parties who, under the order of the court, are entitled to it." 

After it became a certainty that there would be a recovery in 
thèse suits, each of the four appellants, to wit, Myrick, Beal, Gerd- 
ing, and Mowry, parties to the second intervening pétitions filed in 
the lower court, brought a suit in the proper court in Massachu- 
setts, in which he sought to equitably attach the funds due to the 
East Tennessee Land Company from Leeson and Hopewell and 
hâve them applied in payment of his debt. Thèse suits were def end- 
ed by the receiver on behalf of the company, and it was held that the 
plaintiffs therein were not entitled to any such relief. Gerding v. 
East Tennessee Land Co., 185 Mass. 380, 70 N. E. 206. The 
ground upon which it was held that ail of said appellants except 
Beal were not entitled to the relief sought was that each of them 
had voluntarily become a party to the insolvent proceedings in the 
lower court, and had thereby elected to take advantage of and be- 
come bound by those proceedings, and could not thereafter resort 
to remédies against the property of the insolvent company in other 
States to which otherwise he would hâve a right of recourse. Beal, 
though he had become a party to said proceedings, and was such 
at the time of the making of the order of April 11, 1898, had there- 
after been permitted to withdraw therefrom; so that at the time of 
filing his bill of équitable attachment he was not a party to said 
proceedings. The ground, therefore, upon which he was denied 
the relief which he sought, was said order of April 11, 1898, and his 
failure to comply therewith. Judge Loring, in the course of his 
opinion in the case last cited, said: 

"The plaintiff Beal elected not to contribute to the prosecution of thèse 
suits. He allowed other creditors to contribute to the expense of conducting 
them under an order that they should be condueted for the benefit of the con- 
tributors. He lay by for nearly four years and a half after he elected not 
to contribute to the prosecution of thèse suits, until they had been brought to 
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a successful Issue by the efforts of those who dld contribute. He then under- 
took to step In and approprlate to himself the fruits of the expenditures of 
those who dld contribute. He has no standing in equity to maintain sueh a 
bill. He does not stand In the situation he would hâve stood in had thèse 
sults agalnst Leeaon and Hopewell been conducted at the expense of the Com- 
pany. They were in fact conducted by the creditors, and at the expense of 
the creditors. Under thèse clrcumstances, Beal, who elected not to contribute 
to thèse suits, must in equity yield to the prior rights of the creditors who 
contributed to them and prosecuted them to a successful termination." 

What is said hère of Beal is true of ail the other appellants, and 
is sufficient not only to bar them ail from a right to exclude appel- 
lees from sharing in said funds until their claims were satisfied, 
but also from any right to share with appellees in the distribution 
thereof. 

Hère this opinion might well terminate, but in view of the em- 
phasis placed by appellants' solicitors upon two considérations, 
which really hâve no higher dignity than makeweights, some réf- 
érence should be made to them. One of them amounts to this, to 
wit, the prominent position taken in the institution and prosecu- 
tion of the proceedings in the lower court to wind up the afïairs of 
the East Tennessee L,and Company, and to bring about the making 
of the reorganization agreement and its carrying into effect by cer- 
tain of said individual promoters of said company, who, like Leeson 
and Hopewell, had made secret profits to a like extent at its organ- 
ization, and the prominent positions they now hold in the appellee 
the Harriman Land Company, which will reap the principal bene- 
fits from the Leeson and Hopewell fund. The claim is put forward 
that everything that has been donc along this line was for the pur- 
pose of shielding said promoters, and making it so that they would 
not hâve to account to said company like Leeson and Hopewell. 
It is thought to be inéquitable that said promoters should thus be 
allowed to shield themselves and then participate in the distribution 
of said fund. This considération is not thus put forward by ap- 
pellants' solicitors, but such we conceive it to be in efïect. The 
record, as we read it, does not bear out this contention as to the 
purpose of said proceedings, reorganization agreement, and its ex- 
écution. No doubt, there was no great désire on the part of said 
promoters to account for said secret profits, but the purpose of said 
cause of action was not to prevent their accounting therefor. Said 
proceedings, on the contrary, afforded an opportunity of making 
them account. Possibly the receivers first appointed were friendly 
to them, but they were subsequently removed, and receivers were 
appointed in no way connected with them. Thèse receivers, at 
about the same time the suits against Leeson and Hopewell were 
instituted, filed a dépendent bill in the lower court against said pro- 
moters, by which they sought to make them account for said secret 
profits. Some of them were insolvent and others nonresidents of 
Tennessee, and not properly suable in the lower court. Thereafter 
that litigation was settled by certain of the promoters so sued can- 
celing certain indebtedness on the part of the East Tennessee Land 
Company, which settlement was approved by the court and by ail 
the parties to the consolidated causes and their counsel, and a de- 
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crée was entered accordingly. In so far as any creditor was per- 
suaded by said promoters not to take any steps to make them ac- 
count for secret profits, or to consent to or acquiesce in said settle- 
ment, he alone can complain of such persuasion, and he can com- 
plain only in the event lie was overreached. None of the appellants 
claim to hâve been persuaded by said promoters to acquiesce in 
said settlement, much less to hâve been overreached by them. And 
if for any reason they are not bound thereby, this fact is no ground 
for the appellees being denied the Leeson and Hopewell fund. The 
sole eiïect of it is to put them in position to take steps yet to make 
said promoters account according to law, if their right so to do is not 
novi? barred by the statute of limitation. 

The other considération is that the reorganization committee and 
the appellee Harriman Land Company was enabled to acquire ail 
the real estate of the East Tennessee Land Company not covered 
by prior vendor liens at the sum of $70,000, which was greatly less 
than its real value. So far as McEwen et al., the creditors in first 
intervening pétition, are concerned, they were not hurt by this fact. 
They had no right to participate in the proceeds of this real estate 
until the mortgage indebtedness, which amounted to over $1,000,- 
000, was paid. Besides, ail creditors were given an opportunity to 
enter into the reorganization agreement according to their respec- 
tive rights, and those who lost anything by not doing so hâve them- 
selves only to blâme. And, finally, said sale was duly reported to 
the court, and has been duly confirmed. It cannot now be ques- 
tioned collaterally. 

Counsel hâve also discussed whether the appellant Mowry's Per- 
sonal représentative and Gerding are creditors of the East Tennes- 
see Land Company, but, in view of our holding that no creditor of 
said Company outside of appellees is entitled to any interest in the 
fund in question, it is not essential that thèse questions should be 
disposed of. 

The decree appealed from is affîrmed. 
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(Circuit Court of Appeals, First Circuit. June 13, 1905.) 

No. 504. 

Patents— Infeingement—Sewage Appaeatus. 

The Glover patent, No. 559,522, for a sewage apparatus comprislng a 
séries of stationary prlmary filter-beds having a structure inclosing the 
same, and a séries of secondary iîlter-beds open to the air, does not in- 
clude as an élément of the combination a septio tank, nor do the primary 
filter-beds operate on the principle of septic or putrefactive action, to 
llquefy the sewage, but of sédimentation and flltration. As so construed, 
Jield not Infringed by an apparatus using a septic tank. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Rhode Island. 

For opinion below, see 13S Fed. 35. 
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Edward P. Payson, for appellant. 

William R. Tillinghast (Edward W. Blodgett, on the brief), for 
appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

COLT, Circuit Judge. This appeal relates to the Glover patent, 
No. 559, 5S3, issued May 5, 1896, for improvements in sewage appa- 
ratus. The Circuit Court dismissed the bill on the ground of nonin- 
fringement. The Glover apparatus comprises a séries of primary 
filter-beds, a structure inclosing thèse beds, and a séries of secondary 
filter-beds located outside the structure. The patent also de- 
scribes a settling tank, from which the liquid and sludge may be 
drawn off onto the primary filter-beds. This tank, however, is 
not claimed as a part of the invention covered by the patent. 

The single daim of the patent reads as foUows : 

"A sewage apparatus comprislng a séries of statlonary primary fllter-beds, 
a structure over said beds with provision for the removal of offensive gases 
therefrom, and a séries of statlonary secondary filter-beds located outside tlie 
said structure and arranged to receive by gravitation the efBuent from the pri- 
mary filter-beds, the said primary beds belng constructed to discharge the ef- 
fluent wholly through flltering material, whereby the offensive matter is re- 
tàined In the structure and the efïluent Is cJarifled and partially purifled, and 
whereby the said effluent may receive subséquent treatment in the open air by 
extensive secondary beds for any required length of tlme without offense." 

The validity of the Glover patent has not been attacked, the 
counsel confining their argument to the question of infringement. 
Upon this question the case résolves itself into a single sharply- 
defined issue. Was Glover the inventor bf the septic tank, and has 
he embodied this tank in the patented apparatus? More specific- 
ally stated, the issue is narrowed down to the proposition: Are 
what are termed "primary filter-beds" in the patent in fact septic 
tanks? The defendant's plant as now operated uses septic tanks, 
or a septic tank, and if, in the sensé of the Glover patent, primary 
filter-beds signify septic tanks, the défendant infringes; otherwise 
there is no infringement, and the bill must be dismissed. 

The.complainant's position may be summarized as follows: The 
modem and most perfect System for the disposai of municipal sew- 
age comprises the combination of putrefactive or septic tanks and 
filtering-beds. The first step décomposes the crude sewage into 
liquid and gases by septic action. The second step purifies the 
effluent by oxidation. Glover discovered the septic tank in 1880, 
and took out a patent for it in 1883. This was his great invention, 
but the System was incomplète. The complète invention is covered 
by the patent in suit, in which there is found the combination of 
septic tanks and filter-beds. It is not claimed that Glover had any 
scientific knowledge of putrefactive or anaërobic bacteria, or of the 
putrefactive process or method; but it is maintained that he discov- 
ered the septic tank as a structure, that his 1883 patent is for this 
structure, and that the patent in suit includes this structure as the 
first and primary élément of his perfected invention. It is further 
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contended that, although the primary filter-beds of the patent in 
suit contain filtering material, they are, and were intended to be, 
in their structure and mode of opération, septic tanks. It is also 
urged that, if the meaning of "primary filter-beds" is not entirely 
clear on the face of the patent, the court should give them such an 
interprétation as to save the actual invention, since Glover was the 
first to discover the utility of the septic tank in the disposai of sew- 

The defendant's answer to this position is that the patent in suit 
actually covers, and was only intended to cover, a System of rapid 
intermittent filtration, comprising two séries of filter-beds — the 
primary filter-beds, which are under cover, and the secondary filter- 
beds, which are outside the structure. 

To détermine whether Glover invented the septic tank, which 
is the fundamental question in this case, it is necessary to hâve some 
clear compréhension of the meaning of the terms "septic tank" and 
"septic action" in the sewage art. 

The best and most satisfactory source of information on this sub- 
ject is the documentary évidence in the record, from which it will 
prove helpful if we quote quite fuUy. 

The term "septic" appears for the first time in the Cameron Brit- 
ish patent of 1896, 16 years after Glover made his alleged discovery 
of the septic tank, and 14 years after he took out his first patent. 
The Cameron patent clearly describes the septic tank and the septic 
process. The spécification says: 

"This Invention relates to the treatment of sewage and to apparatus there- 
for, and has for its principal object to deal wlth crude sewage bacteriologlc- 
ally and brlng It into such a condition of solution and liquéfaction that 
it can be treated by flltratlon or irrigation, or in any other suitable way. 

"By this invention further it is possible to get rid of the sludge difficulty, 
because the solid portion of crude sewage is entirely thrown Into solution. 

"In the Systems now employed the crudge sewage Is first treated chemically, 
so that the solid matter is to a great estent precipitated and it is only the 
liquid part which is treated by filtration or otherwise. 

"By this invention the chemical treatment is entirely dispensed with, and, 
further, the expense of dealing with the precipitated matter is also obviated. 
In previous Systems it has been considered of advantage that there should be 
contact of sewage matter wlth the air. In the treatment of sewage accord- 
ing to our invention It Is of the utmost Importance that the chamber In which 
the bacteriological action takes place should be dark, and also that means 
ehould be provided for preventing contact wlth the air. This want of contact 
with the air can be arrangea by providing a closed cover to the tank or ves- 
sel or in certain cases by having no cover, but by utUizing the formation of 
scum which occurs when sewage Is treated according to this Invention. In 
carrying out this Invention we provide or construct a tank of concrète, brick, 
or other suitable material, preferably shallow compared to its other dimen- 
sions. In order to Insure exclusion of air, we make the cover air-tight and 
the manhole solid and air-tight. It may be found désirable to hâve a valve 
In the manhole to allow at tlmes of the escape of gas should the fermenta- 
tion or bacteriological action take place too rapidly. The inlet pipe and out- 
let pipe into the tank should be preferably trapped. The inlet pipe should 
be so arranged that it discharges into the tank some two or three inches 
below the normal surface of the water so as to avoid breaking the scum 
which forms. For the same reason the outlet pipe should be from the top 
of the tank, but trapped, and carried down below the surface, so that the 
floating matter is retalried in the tank. The bottom of the tank may be pro- 
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vided wlth a small. chanael, or It may be dlshsd so that the itilneral or other 
iHsoluble matter may be collected there and taken out as required. 

"We hâve found by experimeht that the tank should be of a capaclty to 
hold about 20 gallons per head of population, but we do not blnd ourselves 
to thls. After such a tank bas been for 2 or 3 days in opération, a brown 
seum forms at the top, and eventually becomes 2 or 3 inches in thlckness. 
This scum Is formed by bacteriological action, and rises in particles from the 
bottom of the tank ; gas formlng at the bottom and carrying thèse small 
particles with It to the top of the tank. After such a tank bas been In opéra- 
tion for 2 or 3 days, the effluent Is satisfactory, and Is In a condition to be 
f urther treated by any other means ; such, for example, as a coke-breeze 
fllter." 

"It is not absolutely necessary for the tank to hâve an air-tlght cover, as 
above described, because the dark scum which forms serves to keep both 
light and air from the sewage, but we consider It important to provide the 
cover." 

The reports of the Massachusetts State Board of Health for the 
years 1898 and 1899 throw f urther lîght on this subject: 

"Septlc Tank System. 

"The processes by whIch the percentage of suspended organlc matter can 
be reduced are now being taken advantage of by the so-called septic tank 
System (flrst in opération in Exeter, Bng."), the main feature of which Is an 
air-tight tank into which the sewage passes, to be retalned for a tlme In 
order to allow the bacterla of décomposition, and subsequently those of putré- 
faction, to break up the organlc matters into slmpler forms. 

"During the year we hâve studied this method with very interesting re- 
sults. An air-tight wooden tank, divided Into two compartments by a parti- 
tion midway In the tank, bas béen used as a septlc tank. The sewage flows 
Into one compartment, and over this partition Into the other, from which It 
Is withdrawn by means of a faucet midway between the top and bottom of 
the side of the tank. Thus we avold drawing out either the sédiment from 
the bottom of the tank or the fat and fatty matters which accumulate upon 
the surface of the sewage. The sewage remains In the tank from twenty-four 
to thirty-six hours, and the tank Is always kept full, sewage being run into 
the tank when any Is withdrawn, and at the same rate. 

"The sewage, when drawn from the tank, is generally of an exceedingly 
offensive odor, and darker colored than when it enters, but always clearer 
than ordlnary sewage." 

"Septlc Tanks Need not be Alr-TIght; Neither Need Light be Excluded. 

"It was stated In the last report that It appeared to be doubtful If It was 
necessary to bave a septlc tank air-tight, and also doubtful if It was neces- 
sary to exclude light. During the year two small septlc tanks were operated 
for several months, one being open to the air and light, and the other alr- 
tlght and covered. 

"In the case of the open tank, It can be sald that a phenomenon took place 
that prevented the access of air to the sewage in the tank, and excluded the 
Ught almost as thoroughly as if care had been taken in the flrst place to 
make the tank air-tight andto exclude the light; that is, a thick scum of 
fats and bacterial growths formed over the surface of the sewage. This 
same resuit has been obtalned on a large scale more recently at Manchester, 
Eng., where it Is proposed tp. utlllze hereafter as septic tanks the aiready con- 
structed open chemical précipitation tanks in the new scheme of treatment 
of the sewage of that city," 

A still earlier description of the septic tank and septic process is 
found in the Mouras French patent of September 23, 1881, and the 
Mouras American patent, Nô. 268,120, bearing date November 28, 
1882. 
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After reciting the methods then in use for cleaning cesspools, the 
spécification of the French patent says: 

"TiiE Automatic and Odobless Scavengee. 
"Description of the Apparatus. 

"Thls apparatus of extrême simplicity is composed flrstly of three agents, 
viz. : 

"1. An air-tlglit tank, hermetically closed, of a capacity in proportion to 
the needs it is to satisfy. 

"2. A feed pipe, B, sealed to the top of the tank, and destined to receive 
évacuations, slops, and rain water. 

"3. An elbow pipe, C, likewise fastened to the upper part of the tank, and 
serving to discharge the sewerage contained In the tank. 

"The feed pipe, B, as well as the discharge pipe, C, both well sealed, are to 
plunge from 10 to 15 centimètres Into the liquid in the tank. This is what 
closes It hermetically. 

"Construction of the Tank, the Scavenger. 

"The tank, the scavenger, may be constructed in ail kinds of forms and 
of ail kinds of materials. For small households, whlch wlsh to practice econ- 
omy, it may be reduced to a simple sheet-iron cask placed anywhere, provid- 
ed that this cask Is furnished with a receiving pipe and a diseharge pipe 
communlcatlng with a sewer pipe. 

"Our tank being easy and inexpensive to construet, the owner or archi- 
teet may place it anywhere in the house, even in the narrowest closet. Be- 
sides, as it is odorless, cesspools may be established even in the interior of 
the rooms wlthout the least inconvenlence. 

"The flrst condition to fulfill in the construction of this tank is to leave it 
perfectly air-tight. 

"Its covering may, at will, consist of slabs or of a masonwork arch, of 
bricks, of concrète, cément, or any other material ; but it should be made so 
that in no case the outer air can get into this tank, which, to be protected 
from changes In température, should always be hermetically closed. This is 
the second condition to fulflll. 

"Mode of Opération of the Tank. 

"The tank, A, does not begin to operate untll it Is completely full of water. 
If then there Is let in through the receiving pipe, B, any volume whatever 
of water or fseces, immediately an equal volume of water is expelled by the 
discharge pipe, C, sealed at the upper part of the tank. 

"But we must carefully note that the discharge pipe never passes anything 
but a turbid water holding in dissolution a certain quantity of matter coming 
from the décomposition and disaggregation of matter going on at the bottom 
of the tank. 

"For the proper working of the apparatus It Is expédient to discharge into 
the receiving pipe, as much as possible, rain water and dish water. In short 
ail water that can be disposed of. In order to facilii^ate in the tank the de- 
composition and disaggregation of fœces and ail other decomposable matters 
which may chance to be there. 

"The tank constructed as we hâve just said, there can be no escaping of 
gas, no émanation whatever, elther by the tank. A, which is air-tight, and 
hermetically closed, or by the feed pipe, B, which plunges Into the water to 
the depth of 10 to 15 centimètres." 

"Under ordinary normal conditions the tank always acts as we hâve ,1ust 
said. However, there is a case, but a very exceptional one. In whlch the tank 
will be unable to perform its functions, and that Is when, in the long run, 
in conséquence of the carelessness of négligent servants, the tank will be 
completely fiUed by the accumulation of foreign substances, such as bones, 
brolîen dishes, and kitchen refuse of ail kinds which shall hâve been thrown 
into it through the réservoirs. It is incontestable that in such a case the 
owner, to clean out his tank, will be obliged to use the ordinary means of 
cleaning. But, we repeat, this will be an exception, and nothing but an ex- 
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ception. Furthermore, èven In the very unfavorable supposition whîch we 
hâve just foreseen, It is only after a very long lapse of time — a century per- 
haps — that there wiU be occasion to clean ont the tank. 

"In any other case, one will never be obliged to open the tank and sum- 
mons the nightman, and we say so wlth this certitude and assurance furnished 
by the twenty years' expérience, during which time the System has never 
failed to perform its funetions with the greatest success In the home of the 
inventer." 

"To conclude, we wUl say that our System is far from being one of those 
experlments more theoretical than practlcal, which await the sanction of 
expérience; but that, on the contrary, It has shown what It can do. Tha 
twenty years during which it has worked with the greatest success in the 
house of the Inventer testify clearly that the tank, the scavenger, is one of 
those serions inventions of gênerai utility which hâve only to be produced to be 
immediately aecepted and sought after by the publie." 

In commenting on the Mouras invention, M. Moigno, in the 
Cosmos des Mondes for December 21, 1881, and January 21, 1882, 
says: 

"I had been prepared for a long time, by personal observation, to accept 
and explain to myself in a sufflciently satisfactory manner the incredible facts 
M. Mouras bas been in possession of for twenty years." 

"Tlae automatic scavenger is, in fact, first, hermetically sealed and closed 
by the most inviolable of f astenings, hydraulic f astenings ; that is to say. 
its contents is eut off from ail contact with the surrounding atmosphère. For 
that very reason, second, It is absolutely odorless, and renders ail infection 
impossible. Third. By a mysterious opération, and one which reveals a quite 
new principle, it transforma ail it receives, solid and liquid excréments, in 
a rather short space of time, and without addition of chemical Ingrédients, 
into a homogeneous liquid, only slightly turbid, and holding everythlng in 
suspension in the form ofscarcely visible filaments, without leaving any de- 
poslts on the sides of the évacuation pipe or at the bottom of the drain pipe. 
Fourth. It empties Itself automatically and continuously ; that is to say, each 
volume of new évacuations introduced by the feed pipe immediately drives 
ont an equal volume of old évacuations worked over and fluidized. Fifth. 
The liquid which escapes, while it contains ail the organic and inorganic élé- 
ments of the évacuation, is almost odorless, and may be recel ved on the spot 
into a watering cart for agrieultural purposes, or may flow away of itself 
into the branch pipe at first, then into the street sewer, then into the main 
sewer, and at last into canals for irrigation of prairies, flelds, forests, etc." 

Respecting septic action, it was said before the English Society 
of Arts in 1886: 

"During spontaneous subsldence, which is a much slower process than pré- 
cipitation, fermentation sets in. Solids are converted into liquids, and both 
solids and liquids into gases." 

On the same subject, M. Moigno wrote in January, 1883: 

"The mysterious agents of fermentation causing the décomposition and 
liquéfaction of the fœces are the vibrions or anaëroblc bacteria which, accord- 
ing to Pasteur, are destroyed by oxj'gen, and which manifest their destruc- 
tive activity only in vessels from which the air is excluded." 

From the foregoing descriptions it appears that the fundamental 
condition which characterizes the septic tank, and which difïeren- 
tiates it from the ordinary settling tank, is that the sewage shall 
remain in the tank for a considérable period of time in order that 
the bacteria of putréfaction may manifest their destructive activity, 
and so accomplish their work of décomposition and liquéfaction. 

The second essential condition which marks the septic tank is 
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that the contents of the tank must either be practically eut off from 
ail contact with the atmosphère, or the surface of the sewage must 
remain quiescent for a sufficient length of time to permit the accu- 
mulation of a thick scum on the top, which opérâtes to exclude the 
air and light. In other words, the tank must be built either air- 
tight, or so constructed with respect to its inlet and outlet pipes 
that the brown scum may be allowed to form on the exposed top 
surface. The necessary absence of air from the tank is due to the 
fact that the bacteria of putréfaction are destroyed by oxygen. 

We are now prepared to consider Glover's earlier patent, which, 
it is contended, discloses his great discovery of the septic tank. 
This patent is numbered 258,744, and was issued May 30, 1882. 
The spécification says : 

"This invention bas for its object to enable sewage matter to be disposed of 
without danger of contaminating the soil by matter in suspension, or the air 
by gases and odors. 

"The invention consista, first, in the combinatlon of a séries of tanks, a 
sewer main or pipe arranged to diseharge sewage matter into the first tank 
of the séries, from which said matter flows successively through the other 
tanks ; a building or inclosure over said tanks, havlng an incllned roof form- 
ing a flue, having an opening at its lower end for the admission of external 
air, aiid a chimney connected to the upper end of said roof or flue ; said 
chimney, flue, and opening causing a current of air to pass over the séries of 
tanks to the chimney and carry with it from the building ail the gases and 
odors arising from the matter in the tanks. 

"Thé invention also consists in an apparatus or building for the disposai 
of sewage, composed of, tirst, a central structure, receivitiiç a sewer main, 
and provided with a ventllating flue or chimney ; and, secondly, a séries of 
radiating wings or inclosures, each having a séries of tanks adapted to re- 
ceive sewage matter from the central structure, and an inclined roof or flue 
communicatlng mth the central chimney, and adapted to conduct to the chim- 
ney the gases and odors from the sewage matter in the tank.s. Each wlng 
is separated from the other wings, and mcans are provided for shuttlng off 
the sewage from either of the wings, so that when the tanks in either wing 
requlre cleaning ont the work can be done without stopping the opération of 
the tanks in the other wings ; ail of which I wlll now proeeed to describe." 

"In carrying ont my invention I construct a chimney, A, of sufiicient height 
to create a strong upward draught and carry gases and odors from sewage 
to a sufBcient height to prevent them from being offensive. Around the base 
of said chimney I construct a building, B, into which, at its base, enters a 
main sewer pipe, O. Around the building, B, are a séries of radiating build- 
ings or wings, D, of any desired number. The main sewer-plpe, G, has several 
branches, E — one for each wing, T>. Each wing has a séries of tanks, F, of 
any desired number, and the branch pipe, Ë, of each wing, is arranged to dis- 
charge sewage matter from the main pipe into the first tank, F, from which 
the sewage overflows Into the succeeding tanks, the same water flowing 
through ail the tanks in the séries until it reaches the outer end of the wing, 
and depositing in each tank a portion of the matter held in suspension until 
it is comparatively free from such matter, and passes out from the last tank 
to the ground, or to a suitable conduit, in a practically pure condition. The 
roof of each wing, D, is inclined upwardly from the outer end to the main 
building and communicates with the chimney. A, as shown in Pig. 2, so that 
it eonstitutes an inclined flue, which conducts ail gases and odors from the 
sewage matter in the tanks to the chimney. Each wing, D, is provided with 
an opening, H, at its outer end under the roof to permit the entrance of air 
to facilitate the passage of the gases and odors to the chimney, otherwise the 
wings are made as nearly air-tight as possible. The branches, E, which con- 
duct the sewage matter to the wings, D, are provided with suitable valves 
or gâtes, I, so that the flow of sewage to either wing can be shut ofC when 
138 F.— 52 
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it Is deslred to remove tte deposlts of solld matter from the tanks of such 
wlng. In practlce, when the described works are constructed on a large 
scale, capable of disposing of the sewage of a clty or town, the wlngs will be 
shut off one at a tlme to be cleaned, the disposai of sewage going on at the 
same time in the other wings; Each wing is provided wlth doors, K, for the 
removal o( the matter from the tanks." 

"I am aware that sewage has been caused to flow through a séries of tanks, 
depositing in each a portion df the matter held In suspension ; but I am not 
awaire that such tanks hâve ever been covered by a structure having an in- 
«llned roof or flue leadlng to a chlmney, whereby ail ofCensive odors and nox- 
ious gases are sufHciently removed as to be harmless. 

"Iclaim as my invention — 

"1. In an apparatus for the disposai of sewage, the combinatlon of a séries 
of tanks, a sewer main or pipe arrangea to discharge sewage matter into the 
flrst tank of the séries, from whlch said matter flows successively through the 
other tanks, a building or inclosure over said tanks, having an inçlined roof 
forming a flue having an opening, H, at its lower end for the admission of 
extemal air, and a chimney. A, eonnected to the upper end of said roof or flue, 
said chimney, flue, and opening causing a current of air to pass over the 
séries of tanks to the chimney and carry with it from the building ail the 
gases and odors arising from the matter in the tanks, as set forth. 

"2. The improved apparatus or building for the disposai of sewage, con- 
sisting of, flrst, a central structure receiving a sewer main, and provided with 
a ventila ting flue or chimney; and, secondly, radiating wlngs or inclosures, 
each having a séries of tanks adapted to receive sewage matter frçm the cen- 
tral structure, and an incllned roof or flue communicating with the central 
chimney and adapted to conduct to the chimney the gases and odors from the 
■sewage matter In the tanks, the central structure being provided with means 
for shuttlng off the sewage from either of the wings whenever the tanks re- 
-quire cleaning, as set forth." 

Upon its face this patent covers a séries of settling tanks in com- 
"binatiôn with a ventilating structure over the tanks, which causes 
"a current of air to pass over the séries of tanks," and carry with 
it the gases and odors arising therefrom. The patent expressly 
déclares that the invention is found in the building and chimney for 
carrying away the gases and odors, and not in thé tanks. The pat- 
entée says that he is "aware that sewage has been caused to flow 
through a séries of tanks, depositing in each a portion of the matter 
held in suspension," but hé is "not aware that such tanks hâve eVer 
been covered by a structure having an inçlined roof or flue leading 
to a chimney, whereby ail offensive odors and obnoxious gases are 
sufiiciently removed as to be harmless." This statement is totally 
inconsistent with the idea that there was anything novel in the con- 
struction or mode of opération of the tanks, and with any intention 
on Glover's part to patent a sep tic tank as distinguished from a 
settling tank. 

The ventilating structure of this patent does not show that Glover 
had any compréhension of septic action, or of the essential condi- 
tions which enter into a septic tank. At this time the scientific 
distinction between sédimentation and septic action was not gener- 
ally understoOd, and it was the popular impression that settling 
tanks emitted odors and gases, which should be disposed of in some 
way without danger of contamination therefrom. 

Further, thèse tanks, both in description and mode of opération, 
are wanting in the primai characteristics of septic tanks. There is 
nothing in the patent which indicates that the sewage is to remain 
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in the tanks long enough to cause liquéfaction by the septic process. 
On the contrary, the spécification says that in practice the "wings" 
may be shut off one at a time in order to be cleaned. Again, the 
portion or quantity of the matter held in suspension which would 
be deposited in each tank would dépend upon the rate and quantity 
of the flow, and whether it was continuons, and the patent is silent 
on thèse important subjects. 

The second vital condition inhérent in a septic tank is likewise 
absent from thèse tanks, namely, the exclusion of the air. The pat- 
ent expressly provides that a current of air shall pass over the 
tanks. It further expressly provides that the sewage shall overflow 
from the first tank into the succeeding tanks. We hâve, then, in 
thèse tanks neither the total exclusion of the air from the sewage, 
nor, in the alternative, such an undisturbed condition of the surface 
of the sewage as will permit the formation of the thick scum which 
opérâtes to shut out the air. Since, according to Pasteur and other 
scientists, the présence of oxygen destroys the activity of putre- 
factive bacteria, it is manifest that the Glover tanks would not 
operate, in any proper sensé, as true septic tanks. 

It may be observed in this connection that in the ordinary settling 
tank the line between sédimentation and septic action cannot be 
strictly drawn, for, if any portion of the sewage is permitted to re- 
main for a considérable time in such a tank, there will be more or 
less fermentation, and this would be true of the Glover tanks. The 
question, however, is not whether there may not be some septic ac- 
tion in thèse tanks, as there may be in ail settling tanks; but 
whether this patent discloses, or was intended to disclose, the 
practical septic tank of the sewage art for the disposai of sewage by 
the septic process. 

For thèse reasons we fail to find in this earlier Glover patent any 
intention to patent a septic tank, or any description of such a tank 
within the meaning of the patent law. 

Thirteen years after the issue of his first patent, Glover filed his ap- 
plication for the patent in suit. The literature of the art shows that 
during this time those interested in the subject, both from a scien- 
tific and a practical standpoint, were directing their efforts largely 
to intermittent filtration as affording the best solution of the sew- 
age problem. We think it appears from this later patent that 
Glover's mind ran in the same direction, and that he believed that 
the best System of sewage was to be found in two séries of filter- 
beds combined with substantially the ventilating structure of his 
first patent. The only part of this later apparatus which, on the 
face of the patent, is like the tanks of his first patent, is what is de- 
scribed as a "settling tank," which is not shown in the drawings nor 
include.d, in the claim of the patent. 

The patent reads as follows : 

"This Invention bas for its object to permit the flltratlon of sewage on a 
large scale without making the sauie ofCensive; aud It consists In an appa- 
ratus eOmprlsing a séries of primary filter-beds and means for eharging Oie 
same with sewage, a structure inclosing said primary beds and having pro- 
vision for the removal of the gases emanating therefrom, tbe said pi-imary 
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beds being constructed to separate the solld from the llquld matter and to 
discharge the effluent whdlly through fllterlng material, and a séries of sec- 
ondary fliter-beds located butside the sald structure and arrangea to receive 
said effluent by 'gravitation and adapted to complète the purification of the 
same, the effluent being clarifled and sufflciently purifled and deprived of of- 
fensive matter by the primary fllter-beds to permit its treatment by the sec- 
ondary beds in the open air wlthout offense. 

"Of the aecompanying dravrings, f Orming a part of this spécification, Fig. 1 
représenta a vertical section of one form of sewage apparatus embodying my 
Invention. Fig. 2 represents a section on line 2, 2, of Fig. 1, and a plan of 
the parts below said line. Fig. 3 represents a vertical section of another form 
of apparatus. 

"The same letters of référence Indicate the same parts in ail the figures. 

"In the drawings, a, a, a, represent a séries of primary filter-beds, which are 
în,closed in a structure having provision, such as a chimney, bi, for the re- 
nibval of gases emanating from the iîlter-beds, a. 

"The sewage may be flrst depQsited în a settling-tank, which may be within 
the structure, b, or elsewhere, and after sédimentation or chemieal précipita- 
tion In said tank the liquid and the sludge may be drawn offi ônto the primary 
fllter-beds. 

"I hâve net shown the settling-tank In the drawings, but It may be sup- 
posed to be below the floor of the structure, b, and connected wlth pipe, c, 
through which the sewage may be transferred to the primary fllter-beds. 

"d, d, d, represent a séries of secondary fllter-beds located at the outer ends 
of the primary beds and at a lower level, so that the effluent from the primary 
beds wlll flow by gravitation upon the secondary beds. 

"The primary beds are constructed to arrest the solld matter and permit 
the escape of the liquid matter wholly through fllterlng material onto the 
secondary beds, so that the effluent will contain comparatively little offensive 
matter. The primary beds may be of any sultable construction to accomplish 
this end. For example, they may hâve water-tight bottoms of concrète and 
a séries of porous pipes, e, disposed upon the said bottoms and converglng 
to an outlet-pipe, f, as shown in Figs. 1 and 2, the walls of said pipes, e, 
constituting the fllterlng material. The pipes, e, bave no direct communica- 
tion with the spaces inclosed by the walls of the primary beds and the ef- 
fluent enters said pipes only through the porous wall of the pipes, which 
may be of unglazed earthenware. 

"In Fig. 3 ï show primary fllter-beds, ai; composed of fllterlng material, 
such as sand and gravel or any of the materials used for such purposes, rest- 
ing on a liquid-tlght concrète bottom, a2. An outlet-pipe, f2, communlcates 
with the filter-bed and reçoives the effluent 'therefrom and delivers it to the 
correspondlng secondary bed. 

"The secondary beds are located outslde of the structure, b, and may be of 
any deslred slze and construction. They are hère shown as provided with 
slulces, or passages, g, which reçoive the effluent from the outlet-plpes, f, and 
hâve latéral outlets, gi, through which the effluent passes in numerous small 
streams to flltering-surfaces. 

"It wilI be seen that tbe eewàge matter is separated In the primary beds 
into two parts, the offensive matter being retained in the gas-removlng struc- 
ture, where It may be çomposted with ashes, loam, or sand, and removed 
wlthout offense, while the effluent Is clarifled and partially purifled by being 
deprived of the greater part of the offensive matter, so that It may be rapidly 
disposed of In the open air by the secondary beds wlthout being a source of 
ofCense. The secondary beds should be of mueh largèr area than the primary 
beds, so that they can dispose of ail the effluent that eau possibly flow from 
the primary beds. 

"The fact that the secondary beds are much larger than the primary beds 
is indlcated In the drawings, In which the outer ends of the seCondary beds 
are shown as broken away, this being due to the limitations imposed by the 
size of the drawing-sheet. 

"I prefer to provide seven or more of the primary beds and an equal number 
of secondary beds, each prlinary bed and the aecompanying secondary bed 
being of sufflcient capacity to dispose of one day's sewage. The solid matter 
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^îeposlted In the primary beds may be removed from time to tlme In any sult- 
able way. 

"It Is to be understood that in practice the outer ends of the sluices, g, 
are closed or of such height that the effluent can escape therefrom only 
through the outlets, gi, to the beds, d, d. 

"The gênerai construction of the entire apparatus Is such that whil.' the 
primary flitration takes place in a structure adapted to remove offcLSive 
gases, the seeondary treatment, being in the open air, may extend for such 
length of tlme or over such an area of seeondary beds as to completely dis- 
pose of the sewage. 

"I claim — 

"A sewage apparatus comprising a séries of stationary primary Olter-beds, 
a structure over said beds with provision for the removal of offensive gases 
therefrom, and a séries of stationary seeondary fllter-beds loeated outside 
the sald structure and arranged to receive by gravitation the effluent from the 
primary filter-beds, the said prlmai-y beds being constructed to discharge the 
effluent wholly through flltering material, whereby the offensive matter is 
retained in the structure and the effluent Is clarifled and partlally purifled, 
and whereby the said effluent may receive subséquent treatment in the open 
air by extensive seeondary beds for any required length of time wlthout of- 
fense." 

This patent must be read in connection with the prior proceedings 
in the Patent Office. 

The claim of the original application was rejected on the prior 
Black patent. No. 450,094, the Patent Office saying, among other 
things : 

"No reason bas been alleged why the material should be subjected to a 
double flitration, nor why the material should choose to pass through the 
latéral passages, gi, in place of travellng in a straight Une." 

In reply to this communication, Glover's solicitors wrote : 

"The reason for double flitration now seems to be clear. The material 
passes through the latéral passages, gi, jnst as It would through holes made 
in the bank of a canal below the water Une." 

The claim was again rejected on the Black patent and the prior 
Glover patent. In reply to this second communication, the solicit- 
ors wrote : 

"The gênerai construction of the entire apparatus Is such that while the 
primary, flitration takes place in a structure adapted to remove offensive 
gases, the seeondary treatment, being in the open air, may extend for such 
length of time or over such an area of seeondary beds, as to completely dis- 
pose of the sewage." 

Also: 

"In an apparatus capable of dlsposlng of any considérable quantity of 
«ewage, it would be impracticable to provide a structure extending over filter- 
beds of sufflcient area to quickly and thoroughly dispose of it. 

"The applicant bas provided- apparatus which permits Inoffensive flitration 
«ver any desired area or for any necessary length of tlme." 

The claim was a third time rejected, the Patent Office saying: 

"In View of the f act that it Is old to provide stationary flltering beds with 
a structure extending over ail the beds, as shown In applicant's patent No, 
258,744, there is certalnly no Invention in now provlding a part of the filters 
with a part without such structures. This would appear to be a retrogression 
lu the art." 

In reply to this communication, the solicitors wrote the following 
letter, setting out the System covered by the patent and how it dif- 
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fers from the first Glover patent. It was upon thé strength of the 
représentations made in thjs letter that the patent was finally passed 
toissue: 

"The Glover System prorldes a séries of prlmary fllter-beds throxigh which 
the sèwage is allowed to pass by flltration there being a separate bed ifor 
eaeh day's sewage so that the flltration may be Intermittent. Provision Is 
made for the worklng of thls System throughout the year by covèrlng the 
prlmary fllter-beds with a roof and the ventilation of the sewage by a forced. 
draught. 

"The prlmary fllter-beds belng protected by a building, can be cared for and 
renewed at ail seasons and will not beeôme a nuisance in any neighborhood. 

"The eflluent is partlally purlfled and whoUy clarified by the primary fllter- 
beds, and flows therefrom to a séries of out of door or seeondary fllter-beds 
where It is distributed by a séries of overdrains. Thèse seeondary fllter-beds 
pro vide for the further ptiriflcatlon , of the sewage. 

"Aftei" the sewage has been clarlfled and partlally purlfled by the rapld' 
Intermittent flltration through the prlmary fllter-beds, so much of the Impuri- 
tles will be found to bave been removed that an acre of seeondary fllter-beds- 
wlll probably purify from 300,000 to 500,000 gallons daily, whereas without 
the prellmlnary purification afforded by the prlmary fllter-beds, a much great- 
er area would be requlred In the seeondary fllter-beds. 

"The above facts. are obtalned from an article in the Boston Herald of Oc- 
tober 4, 1895, by John N. McClintock, of Boston, a civil engineer. 

"The same article contains the following description of experiments made 
with the Glover System at Lawrence, Mass. : 

" 'The partlally purlfled and wholly clarlfled effluent from the covered fllter- 
beds Is earrled to a séries of out-of-door fllter-beds where it Is distributed 
by a séries of overdrains, thoroughly ventilated, under a cover of loam. 
Thèse ont-of-door fllter-beds are thoroughly underdrained and provide for the 
further purification of the sewage, allowlng an acre for the purlflcation of a 
100,000 gallons of sewage daily. 

" 'After the sewage has been clarlfled by sédimentation In the tanks, and 
purifled by rapid, intermittent flltration through the first fllter-beds, so much 
of the impurltles will be found to bave been removed that an acre will prob- 
ably purify from 800,000 to 500,000 gallons daily.' 

"We give the foregoing to show the Importance of applicant's Invention and 
that it is not retrogresslon In the art as Implied by the last Office letter. 

"Applicant's former patent, 258,744, does not show fllter-beds. It contains 
simply a séries of tanks in which the sewage is acted on only by sédimenta- 
tion. The effluent leaves the structure without being clarlfled by flltration. 

"The apparatus shown in sald patent does not therefore show the construc- 
tion now clalmed nor an équivalent thereof, lacklng as it does, the two séries: 
of fllter-beds." 

When we read in this patent of "primary filter-beds" in connec- 
tion with the statement in this last letter to the Patent Office : 

"Applicant's former patent, , 258,744, does not show fllter-beds. It contains 
simply a séries of tanks in wlilch the sewage is acted on only by sédimenta- 
tion. The effluent leaves the structure without being clarlfled by flltration. 
The apparatus shown In said patent does not therefore show the construction 
now clalmed nor an équivalent thereof, lacklng as it does the two séries of 
fllter-beds." 

—No other rational conclusion can be reached than that primary 
filter-beds mean primary filtering recpptacles ; and thèse réceptacles 
cannot, upon any possible rule of construction, be interpreted to 
signify sèptic tanks. It is inconceivablë that GloA'ér should hâve 
disclosed septic tanks in his earlier patent, and then hâve intended 
to incorporate thèse tanks into tlie: patent in suit under the name 
"primary filter-beds"; and this in the face of the fact that he ex- 
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pressly says that his earlier tanks are not made a part of this patent. 

It is possible there may be some septic action in this filtering- 
bed réceptacle, just as there may be some action of this character 
in the ordinary settling-tank. This, however, is immaterial, the 
question being whether thèse beds were intended to operate as sep- 
tic tanks. 

Upon full considération of the whole case, we find that the first 
Glover patent does not disclose the septic tank, and that the second 
Glover patent is for a System of rapid filtration, comprising two 
séries of filter-beds, one inside the ventilated structure and the other 
outside. It follows that the defendant's apparatus does not in- 
fringe the Glover patent in suit by using a septic tank or septic 
tanks in combination with filtering beds. 

The decree of the Circuit Court is affirmed, and the appellee re- 
covers costs of appeal 



WESTINGHOUSB ELECTRIC & MFG. CO. v. STANLEY INSTRUMENT CO. 

(Circuit Court of Appeals, First Circuit. June 14, 1905.) 

No. 504. 

1. Patents— StriT foe Infeingement— Leave to File Bill or Review. 

Wbere It is clalmed that a patent in suit, and agalnst infringement of 
which an injunction is sought, explred pending an appeal, because of the 
expiration of a forelgn patent for the same invention, the faets in relation 
thereto should be presented to the appellate court on or before the bearing 
on the merits; and the défendant is chargeable with lâches, if he fails to 
so présent them, which wlU warrant the court in denying him leave to 
file a supplemental Mil, In the nature of a bill of review, to enable him 
to présent the question after the case bas been flnally determined on the 
merits, unless on terms named in the opinion. 

■2. Same. 

In re Gamewell Fire Alarm Telegraph Co., 73 Fed. 908, 20 C. C. A. 111, 
applied. 

-3. Same— Limitation dp Teem bt Foeeign Patent— Construction of Stat- 

TJTE. 

The provision of Rev. St. § 4887, as It stood before its amendment in 
1897, that "every patent granted for an invention which has been pre- 
viously patented in a foreign country shall be so limited as to expire at 
the same time with the foreign patent," is plain and unambiguous, and 
not to be extended by construction, and applies only to cases where tho 
inventions aetually claimed in the foreign and domestic patents are iden- 
tical; it is not sufflcient that the foreign patent may disclose the inven- 
tion of the later United States patent, where it is not therein claimed. 

-4. Same— Electhic Motobs. 

The terms of the Tesla patents, Nos. 511,559 and 511,500, for an im- 
proved method and means of operating electric motors, held not limited 
by prior British patents to the same inventer, because the latter do not 
claim the same inventions. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

On pétition of appellee, the respondent below, for leave to apply 
to the Circuit Court for leave to file a supplemental bill in the nature 
of a bill of review, or to amend the judgment on appeal (133 Fed. 
167). 
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W. K. Rîchardson and Thomas B. Kerr, for appellant. 
Charles E. Mitchell, Wm. Houston Kenyon, and Henry B. 
Brownell, for appellee. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PUTNAM, Circuit Judge. On this appeal we entered a decree 
against the petitioner, the respondent below and now the appellee, 
who brings this pétition, which it bases on the claim that the case 
is within section 4887 of the Revised Statutes as it stood before it 
was amended, and that, pending this appeal, the patents sued on 
expired by limitation as therein provided. It prays that this court 
shall so amend its judgment as tp dgny any injunction, and as to 
direct that the accounting shall cease as of the date when the pat- 
ents expired, or that the petitioner may hâve leave to proceed in 
the proper way in the Circuit Court to accomplish the same resuit. 
The pétition has been answered, and proofs taken, and the whole 
submitted to us on briefs. 

The decree of the Circuit Court was in favor of the petitioner, and 
the complainant below appealed. The patents in suit issued on 
December 6, 1893, on applications filed in December, 1888. The 
présent bill was filed in 1899, and the decree was entered in the 
Circuit Court on the 16th day of March, 1903. An appeal was 
promptly taken, and the same came on for hearing before us in April, 
1904. Judgment was rendered by us, as already said, on September 
9, 1904 (133 Fed. 167), reversing the decree of the Circuit Court, 
and remanding the case with instructions to enter a decree in favor 
of the complainant for an injunction and an accounting, and to take 
such further proceedings as might be required not inconsistent with 
our opinion. Afterwards, on the application of the présent peti- 
tioner, the mandate was stayed, and the petitioner applied to the 
Suprême Court for a writ of certiorari, which was denied on Novem- 
ber 28, 1904. This pétition was filed on December 7, 1904. 

The practice on a pétition of this nature has been sufificiently 
explained by us in In re Gamewell Fire Alarm Telegraph Co., 73 
Fed. 908, 20 C. C. A. 111, and in Boston Electric St. Ry. Co. v. 
Bemis Car-Box Co., 98 Fed. 121, 38 C. C. A. 661. In those cases 
we stated to what extent appellate tribunals will ordinarily go with 
regard to the merits on an application of this character, and also as 
to lâches ; but our own records satisfy us that on this pétition we 
can dispose of ail essential questions. Therefore, in view of the 
multiplied and protracted litigations over the patents in suit, and 
in view also of the fact that they now hâve only a few years to run, 
we deem it our duty to consider everything which we can con- 
sider, and end this suit so far as it is in our power to do so. 

The respondent in this pétition, the complainant below, maintains 
that the foreign patents Were for identically the same subject-mat- 
ters as two certain patents issued to the complainant in April, 1889, 
and, therefore, before the patents in suit issued. It therefore fur- 
ther maintains that, if the présent position of the petitioner were 
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•correct, to the effect that the foreign patents covered the same 
subject-matters as the patents in suit, it foUows that the patents 
issued in 1889 were also for the same subject-matters, and that 
therefore they were a complète défense on the merits of the présent 
bill. Consequently it urges that, as the petitioner, from its stand- 
point, could hâve set up the patents of 1889 as a défense to the 
merits, it is guilty of such lâches that the pétition must be dis- 
missed. If this were ail that there is of the pétition, it would meet 
ail of the petitioner's propositions ; but, as we go on, it will be per- 
ceived that it is not ail. 

The foreign patents to which the pétition relates expired, one on 
the 16th-day of April, 1903, which was a few days after the decree 
entered in the Circuit Court, and the other on the 3d day of De- 
cember, 1903, which was after the présent appeal was taken, and 
before it was heard by us. We therefore hâve a question of lâches 
which cannot be wholly overlooked. Under the circumstances, it 
was the duty of the petitioner to hâve brought thèse facts to our 
attention at or before the time the appeal was argued on its merits ; 
and it failed in its duty in allowing us to proceed to hearing an is- 
sue with regard to an injunction which, from the standpoint of the 
petitioner, had ceased to involve anything except moot questions. 
It was its duty to hâve then presented the facts which it now brings 
to our attention, instead of holding them in reserve for further con- 
sidération after we had been allowed, by its entire silence, to inves- 
tigate and dispose of the voluminous and difficult questions which 
the record involved. It had ample opportunity to hâve seasonably 
brought before us, in an informai manner, ail the questions which 
the présent pétition raises, as was fuUy explained by us in Mossberg 
V. Nutter, 124 Fed. 966, 60 C. C. A. 98. 

As the foreign patents referred to are British patents taken out 
by the same inventor, Tesla, as those in issue, relating to the same 
branch of the same art, the fact alleged in the pétition, to the efïect 
that they were not discovered except as the resuit of search made 
after our judgment was entered on September 9, 1904, does not avail 
to excuse the petitioner. In Re Gamewell Fire Alarm Telegraph 
Co., 73 Fed. 908, 913, 914, 20 C. C. A. 111, already referred to, we 
pointed out that, as there is no limit to the amount of published 
material, there will be no end to the number of applications based 
on new discoveries thereof, one after another, unless very strict rules 
are insisted on in référence thereto. Our expressions were ap- 
proved by the Circuit Court of Appeals for the Sixth Circuit in Kis- 
singer-Ison Co. v. Bradford Belting Co., 123 Fed. 91, 92, 59 C. C. 
A. 221. Certainly, in a case which has involved so much litigation 
and so much investigation as this now before us, it is impossible to 
excuse the petitioner for not having discovered the British patents, 
and brought them to our attention seasonably, at the time and in 
the manner we hâve explained. The présent case goes further, be- 
cause the pétition admits that no search for foreign patents with 
regard to the présent question was made until after our decree of 
September 9, 1904, and that the previous searches were in reg?rd to 
the prier art. It will appear, however, that we hâve tr» occasion 
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to détermine absolutely on a question like this now before us, whicb 
involves net merely the petitioner but also the gênerai public,, 
whether this lâches would justify us in wholly denying relief ; but 
on account thereof, even if we should grant any relief, the petitioner 
should be held to stand practically in the ordinary position of one 
asking leave to proceed in review on newly discovered matter, to 
the extent that, before the proceeding in review can make substan- 
tial progress, the judgment entered must be performed so far as it 
is not absolutely unjust that it should be. Ricker v. Powell, 100 U. 
vS. 104, 107, 108, 25 L. Ed. 527 ; Story's Equity Pleadings (lOth Ed.) 
§ 406. Of course, in this case, this ruie cannot be strictly applied, 
because there is no final decree; but, if we should grant leave to file 
a bill in the nature of a supplemental bill, equity would require us, 
for the reasons we hâve stated, to proceed in this respect by analogy 
to the practice with référence to bills of review. On this pétition, 
however, the merits are so clearly against the petitioner that it is 
our duty to hold the case firmly, with the view of preventing fur- 
ther unnecessary litigation. 

The statute on which the petitioner relies is, as we bave said, sec- 
tion 4887 of the Revised Statutes [U. S. Comp. St. 1901, p. 3382], 
as it stood before it was amended, as foUows : 

"No jjerson shall be debarred from recelving a patent for hls Invention or 
diseovery, nor shall any patent be declared invalid, by reason of its having 
been flrst patented or eaused to be patented in a foreign country, unless the 
same bas been Introduced into public use in the United States for more than 
two years prlor to the application. But every patent granted for an invention 
which has been previously patented in a foreign country shall be so limited 
as to expire at the same time with the foreign patent, or, if there be more 
than one, at the same time with the one having the shortest term, and in 
no case shall it bé in force more than seventeen years." 

In Bâte; Refrigerator Company V. Sulzberger, 157 U. S. 1, 36, 15 
Sup. Ct. 608, 616, 39 L. Ed. 601, the language of this provision was 
spoken of generally as-"so plain and unambiguous that a refusai to 
recogni^e its natural, obvious meaning would be justly regarded as 
indicating a purpose to change the law by judicial action based upon 
some supposed policy of Congress." So it seems to us as applied to 
the présent case. It is a "patent" granted for an invention which bas 
been previously "patented" in a foreign country, etc., which is limited. 
It is a domestic patent. against a foreign patent. Ail through, it is 
one patent against another. In the United States, nothing is patented 
excepi what is covered spècifically by the claims required by stat- 
ute. The same was the law of England at the time the patents re- 
lied on by the petitioner were there issued. Edmunds on Patents 
(2d Ed.) 181 et seq. . Yet, with a single exception, which we will 
ref er to later, the petitioner ail through maintains that section 4887 
of the Revised Statutes applies, not only where the foreign patent 
covers what is patented in the United States, but where it describes 
what is so patented. At one point of its brief it states that the 
issues raised are entirely différent from the question of double pat- 
enting. At another point the brief so far emphasizes this position 
as to maintain, in clear error, that Commercial Company v. Fair- 
bank Company, 135 Uv S. 176, 10 Sup. Ct. 718, 34 E. Ed. 88,, sus- 
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tains the petitioner. Again, it states formally four major proposi- 
tions, three of which are clearly in this Une, while the fourth is 
equivocal, and, if it has any other aspect, will be covered by what 
will be said further on. It réitérâtes the proposition that the in- 
vention in issue was disclosed in the foreign patents, so that, as 
it says, "the EngHsh public obtained a complète disclosure of the 
invention, and in 1903 obtained the right to freely use the same." 
The two facts stated in this citation may be true. The légal effect 
of them will be found to be inconsequential, so far as this case is 
concerned. Elsewhere, the proposition is put definitely, as foUows : 

"A prior foreign patent will limlt the term of a later United States patent 
to the same inventer, when the foreign patent is of such character that Its 
disclosure would, If contained in an earlier United States patent issued to the 
same Inventer, without réservation, prlor to the filing of a later United 
States patent, operate as an abandonment of the invention of the later United 
States patent, or vehen the foreign patent is of such character that Its dis- 
closure, if made by another person earlier in the art, would anticipate the 
later United States patent" 

Thèse positions find no support in the natural reading of section 
4887 of the Revised Statutes ; and the provisions of this section 
are too severe, as apparent to the ordinary compréhension, and as 
has been since declared by Congress by its amendments thereto, to 
justify any relaxation virhich would extend it beyond its letter. No 
authorities can be found to sustain the petitioner on this point, 
unless it is an expression in Walker on Patents (4th Ed. 1904) 150. 
The learned author there cites as authority for the proposition 
Commercial Company v. Fairbank Company, 135 U. S. 194, 10 Sup. 
Ct. 718, 34 L. Ed. 88, already referred to, as also does the petitioner ; 
but a careful examination of that décision fails to disclose any justi- 
fication for assigning to it such an effect. In view of the fact that 
the learned author is discùssing an obsolète statute, it is not at ail 
strange that he nodded. On the other hand, Robinson on Patents, 
in section 623, réitérâtes the natural reading of the statute, as fol- 
lows: "In order that the term of a foreign patent may thus lirait 
that of the domestic patent, it is essential that the inventions cov- 
ered by the two patents should be identical." It will be noticed 
that the author uses the word "covered," and not "shown" or "dis- 
closed." He makes his position clear by his note to this section, 
wherein he cites a décision that the foreign patent is not effective 
unless the claim, as well as the patent itself, describes the same; in- 
vention. 

The petitioner relies on Siemens v. Sellers, 123 U. S. 276, 8 Sup. 
Ct. 117, 31 L. Ed. 153; but that case, so far as it touches the prés- 
ent question, discusses merely the identity of what was in fact 
patented. This is emphasized at page 283 of 123 U. S., page 119 
of 8 Sup. Ct. (31 h. Ed. 153), where the court carefuUy explains the 
claim in the English patent, and not merely what the patent dis- 
closed. The same observation applies generally to Commercial 
Company v. Fairbank Company, supra, which is also strenuously 
relied pn by the petitioner. The discussion in the opinion in the 
last case cannot be said to particularly bind the court, because it 
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was carried out for the most part by simply making long extracts 
from the opinion passed down in the Circuit Court; but, at the foot 
oî page 188 of 135 U. S., page 722 of 10 Sup. Ct. (34 L. Ed. 88), 
it speaks of the question of the identity of one foreign patent with 
the patent then in suit. What has this to do with what merely is 
disclosed by either one patent or the other? The petitioner espe- 
cially relies on what is said near the foot of page 194 of 135 U. S-, 
page 724 of 10 Sup. Ct. [34 L. Ed. 88], that the test is whether, if 
a person in the United States, after the issue of the United States 
patent, should commence the manufacture of a patented article by 
the précise process described in the foreign patent, the court would 
properly restrain him. To begin with, this, as already said, is a 
mère quotation from the opinion of the Circuit Court, and not an 
expression devised by the Suprême Court; and it is not to be as- 
sumed that where an appellate tribunal, as in this case, quotes long 
extracts, it is held to be bound by ail the expressions contained in 
them. However, for that particular case, this test was a sufîîcient 
one, and it was not neçessary, therefore, for the court to state any 
qualifications with référence thereto. For other cases, including 
the one at bar, the test is not sufîîcient. This is évident wherever 
the foreign patent covers a substantial and important improvement 
on what was patented in the United States. A test of this character 
is too dangerous unless applied to the circumstances of the particu- 
lar case in which it is used. Therefore we are unable to find any 
authority which requires us to disregard the natural reading of sec- 
tion 4887 of the Revised Statutes, and no authority which leads in 
that direction. 

As we hâve already said, at one point the petitioner disregards 
this main proposition, and asserts identity of patenting. As to this, 
it should be first observed that, as the case is finally worked out, 
the petitioner places no reliance on one of the English patents, and 
as to the other, so far as concerns any alleged identity of patenting, 
it relies only on claim 4, as follows : 

"(4) Tlae method of operating a synchronizlng motor, which conslsts In 
passing an alternating current through independent energizing circuits of tlie 
motor and Introducing Into such circuits a résistance and self-induction coil, 
whereby a différence of phase between the currents in the circuits will be ob- 
tained, and then, when the speed of the motor synchronizes with that of the 
generator, withdrawing the résistance and self -Induction coIl, as set forth." 

The petitioner maintains that, on the issue of identity of the pat- 
ent, this claim falls within the décisions of the Suprême Court to 
which we hâve referred; but we do not so understand it. Thèse 
were based on the proposition that a différence in mère détail does 
not avoid identity. This is undoubtedly true, as stated in Sawyer 
Spindle Co. v. Carpenter (C. C.) 133 Fed. 238, 240, where apparently 
the leading àuthorities bearing on this question are grouped. In 
Siemens v. Sellers, supra, relied oh by the petitioner as to this par- 
ticular topic, we refer again to page 283 of 123 U. S., page 119, of 
8 Sup. Ct. (31 L. Ed. 153), where the opinion explains the fact that 
the furnace described in each patent there in question was the same 
in ail essential particulars, while the English spécification was only 
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more detailed, and the drawings more minute and full. So in Com- 
mercial Company v. Fairbank Company, supra, which the petitioner 
specially relies on in this particular connection, it is plain that the 
court regarded what was patented in the United States and in ail 
the foreign countries as identically the same in substance. This 
was elaborated and made clear at pages 190 and 191 of 135 U. S., 
page 733 of 10 Sup. Ct. (34 L. Ed. 88), where it was pointed out 
that what were the apparent différences in the varions patents arose 
from the fact that the inventor deemed himself as addressing, within 
the foreign jurisdictions, a class of persons more skilled in the gên- 
erai topic to which the invention related than would be found in the 
United States. 

It is true that claim 4 of the British patent, already quoted, neces- 
sarily includes ail the éléments of the patents in issue hère ; but it 
also includes other éléments, establishing a new combination which 
is an essential, novel, and patentable improvement on what was 
claimed in the patents before us on appeal. This follows from what 
is said in the petitioner's brief, that what was accomplished by claim 
4 of the British patent referred to was "a motor which obtained 
synchronous speed, and thereafter, at will or when desired," had 
facility for "withdrawing the résistance and self-induction coil." 
This is made clear by the extract from the British patent, cited by 
the respondent in this pétition in its brief, as follows : 

"In other words, by a certain change In the circuit connections of the motor, 
it is converted at will from a double circuit motor, or such as is now known 
as a Tesia motor, and which will start under the action of an alternating cur- 
rent," etc. 

It is also made clear by the same brief, where it explains this 
claim as covering a convertible motor, in which the split-phase in- 
vention claimed in the patents hère in suit is in no way a more 
prominent élément than the polyphasé patents which belong to a 
prior stage of the art. This claim 4, therefore, covers not a mère 
improvement on either the split-phase invention or the polyphasé 
invention separately. That it covers an invention by which a con- 
vertible motor is produced necessarily takes the case out of the field 
of identity with either the earlier polyphasé or the later split-phase 
patents. 

Therefore, in view of the fact that the propositions involved 
arise clearly on the face of this pétition and our own records in this 
litigation, we find the case within the classes to which we hâve said 
that an appellate tribunal, on a proceeding of this character, may 
consider and pass on every question which might be raised before 
it or before the court of first instance ; but, as we are clear that the 
pétition has no merits, we dispose of it against the petitioner on that 
ground alone, leaving the question of lâches in the form in which 
we hâve already put it. 

Ordered: The pétition filed by the Stanley Instrument Company 
on December 7, 1904, is denied, and the mandate will issue forth- 
with. 
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McKENZIE FURNAÇE CO. et al. v. GREEN ENGINEERING CO. 

(Circuit Court of Appeals, Seventh Circuit Jànuary 3, 1905.) 

No. 1,075. 

Patents— Invention— FIEE- Abch foe Fuenaces. 

The Green & Gent patent, No. 676,606, for an Improvement in flre-arches 
for furnaces, is void for lack of patentable invention in view of the prior 
art, and the use of the same combination of éléments in flreproof ceilings. 

Appeal frôm the Circuit Court of tlie United States for the North- 
ern Division of the Northern District of Illinois. 

This is an appeal from a decree holding appellants guilty of Infringing 
claim 1 of letters pateùt No. 676,606, June 18, 1901, to Green and Gent, for 
improvements in flre-arches for furnaces. 

Claim 1 is as follows : "(1) A flre-arch for furnaces comprising a plurality 
of transverse girders which rest at thèir ends on the slde walls of the f urnace, 
beams attached to the lowér edges of the said girders and extending beneath 
the same, said beams being provided with latéral flanges, and flre-brick pro- 
vided with latéral grooves in their side faces near their upper surfaces, adapt- 
•ed to engage said flanges of the beams, said flre-brick being suspended from 
said beams with their upper surfaces below and free from contact veith said 
girders." 

The method of assembling the parts is set fprth In the: description thus: 
"Referring flrst to the construction of the flre-arch and means by which the 
same is supported, said parts are constructed as follows: Said flre-arch as 
a whole Is sustained by means of a plurality of transverse girders, supported 
at their ends in the side walls, Ai, A2, of the furnace. Two of such trans- 
verse girders, E, E', are shown in the drawings, of which the forward glrder, 

E, Is shown as located in contact with the front plate, D, of the furnace, and 
the rear girder, B', is shown as located at some distance rearwardly from 
the same and at the rear of.the water-head, c', of the boiler. Attached to the 
lower side of said girders, È, E', are a plurality of longitudinally arranged 
métal beams, F, F, arranged iii parallel relation to each other and parallel 
with the side walls of the furnace, and therefore at right angles to the main 
girders, E, B'. Said girders, E, E', are provided at their lower edges with 
flanges, e, e', by which the beams, F, F, are attached to the said girders. 
Preferably, and as herein shown, the said girders are made of channel form, 
and are provided with flanges at their upper as well as at their lower edges ; 
but the said girders may be of any desired form or cross-sectional shape 
adapted to afford the necessary strength and rigldlty and to provide for the 
attachmént of the beams thereto. Said beams, F, F, are provided on their 
side faces with laterally extending flanges, f, f, and the arch proper, which Is 
flat, Is formed by means of flre-brick, G, G, which are engagea with the flanges, 

f, f , on the beams, F, F, each brick being provided at each side with a groove, 

g, adapted to engage the adjacent flange on one of the beams, P. Said beams. 

F, are so connected with or supported from the girders as to be movable or 
adjustable sidewise or in a direction endwise of the girders, so that said beams 
may be slid or moved along the girders to bring them at the proper distance 
apart to receive or engage the flre-brick, It being intended that the arch be 
assembled by Inserting a row of flre-brick, placing a beam against the same, 
then Inserting ànother row of brick, placing another beam in engagemeût 
therewith, and repeating the same opération until the arch Is complète. 
* * , * As an Improved means of supporting the beams, F, F, upon or sus- 
tainlng them from the said girders, E, E', said beams are provided with 
horizontally extending prongs or Angers, f, which extend upwardly from the 
upper surfaces of the said beams, and are dlrected horizontally, so as to over- 
lap and engage the upper surface of the horizontal flanges, e, e', on the lower 
edges of the said girders, E, E', said Angers serving to permit latéral slidlng 
of the beams on the girders to correspond with the thickness of the flre-brick 
placed between the beams." 
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The record exhibits, alnong others, the following patents: No. 523,249, 
July 17, 1894, to Upson; No. 520,363, September 18, 1894, to Boileau; No. 
576,470, February 2, 1897, to Pearce ; and No. 626,560, June 6, 1809, to O'Meara 
and Calvert. 

Further facts are stated In the opinion. 

Thomas F. Sheridan, for appellant. 
Clarence Poole, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts). The so-called 
flat fire-arch was known before Green and Gent's time. Upson 
put up beams, with flanges at their lower edges, across the furnace 
from side wall to side walI, and suspended grooved fire-bricks be- 
tween the flanges. Pearce said : 

"I removably-mount in the side walls the straight parallel flanged rails, B, 
and I string thereon the fire-bricks, P, sbaped to fill the spaces between the 
webs and flanges of adjacent rails, E, by which said fire-bricks are supported. 
* • • It will also be seen that in case the fire-bricks burn out, an easy 
renewal thereof may be readily effected by withdrawing endwise one or 
more of the supporting rails through the opening provided for that purpose in 
the side walls of the furnace, and stringing new fire-bricks upon such sup- 
portipg rails." 

"Upson and Pearce showed only a two-membered structure^the 
beams supported on the side walls, and the fire-bricks depending 
from the beams. But Boileau exhibited a structure of three mem- 
bers^a transverse girder supported on the side walls, longitudinal 
beams attached to and extending beneath the girder, and grooved 
fire-bricks sustained by the flanges of the beams, and free to be 
moved thereon without being obstructed by the girder. As Boil- 
eau's spécification puts it, "When any one or more of the blocks 
becomes destroyed by beat, it can be readily slipped off the bar 
and replaced by another one." Boileau's structure, however, was 
not a fire-arch, or coking breast, which is placed above the grate at 
the front end thereof, but was a deflector, placed above the grate, 
near the rear end thereof, and in front of the bridge-wall. And the 
longitudinal beams were only the length of the girder's width, and 
but one row of fire-bricks extended across the furnace. 

The O'Meara and Calvert patent is for a fire-proof ceiling. A 
plurality of transverse girders, with flanges at their lower edges, 
extend from side wall to side wall. Longitudinal beams, with 
flanges at their lower edges, are suspended beneath the girders by 
means of fingers extending upwardly from the beams and overlap- 
ping and engaging the flanges of the girders. The fingers of the 
beams merely rest upon their supporting flanges, and so the beams 
may be slidden to and fro. Fire-bricks, with grooves along their 
sides, are sustained by engagement with the flanges of the beams. 
The top surfaces of the fire-bricks are below and free from contact 
with the girders. The members of this fire-proof ceiling are assem- 
bled in the very way described in the quotations from the patent in 
suit. 

It is urged that a combination of steel beams and fire-bricks in 
a fireproof ceiling is not a pertinent référence. in considering the 
s^me combination in a "fire-arch" of a furnace. The so-called fire- 
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arch is not an arch geometrically, nor is it the curvèd arch or the 
flat arch of architecture ; the latter of which is a apart composed of 
wedge-shaped members, which support each other, under end press- 
ure, by translating the vertical into horizontal or diagonal thrust. 
The "arch" of this patent is merely a ceiling construction. And it 
seems to us impossible that the brick masons and steelworkers who 
construct a fire-proof sky-scraper or a small vault in a bank should 
forget or overlook the commonly known facts of their trades when 
they set up a furnace, But if an outside and independent sugges- 
tion were needed that "ceiling construction" was transférable to 
fumaces for coking breasts and beat deflectors, Upson, Pearce, and 
Boileau had already furnished it. 

Appellee insists, however, that an important contribution to the 
art of furnace building was made, in this : that the girders rest 
upon the side walls, that the depending beams abut against the 
front wall, and that the rear ends of the beams are free, whereby 
damaged bricks may be removed by stripping out a row or rows 
of bricks at the free ends of the beams. If the O'Meara and Calvert 
ceiling were placed in an offset or alcôve or archway in a building, 
where the girders were upheld by side supports, and the depending 
beams were free at one or both ends, it is obvions that the bricks 
could be removed by stripping them out at the free ends of the 
beams. If the beams in the furnace were obstruCted at both ends, 
and the fire-bricks formed a ceiling that came in contact with fîxed 
obstacles on four sides, there would not be even a "new use" of the 
O'Meara and Calvert combination. The combination consists of 
the collocation of the three éléments — girders, beams, and fire-bricks. 
It is an inévitable characteristic of the combination that the bricks 
may be removed whenever and wherever the combination is placed 
so that one end of the beams is free. But if an outside and inde- 
pendent suggestion were needed that such is the inévitable char- 
acteristic of the O'Meara and Calvert combination, Boileau had al- 
ready shown how to remove from a furnace grooved fire-bricks from 
the free ends of beams supported by a girder. 

True, Green and Cent were the first to couple O'Meara and Cal- 
vert's idea of the three-membered construction with Boileau's idea 
of the removability of the bricks from the free ends of the beams ; 
but so was McMillin the first to apply a windlass engine to a hand 
capstan (Morris v. McMillin, 112 U. S. 244, 5 Sup. Ct. 2185, 38 L. 
Ed. 702) ; and so was Kitselman the first to join the diamond mesh 
feature of a stationary wire fence machine to the walking feature of 
a machine that wove a wire and picket fence (Kokomo Fence Ma- 
chine Co. v. Kitselman, 189 U. S. 8, 23 Sup..Ct. 5S1, 47 h. Ed. 689). 

As Mr. Justice Bradley said in Atlantic Works v. Brady, 107 U. 
3. 192, 2 Sup. Ct. 225, 27 L. Ed. 438 : 

"To grant a single party a monopoly of every slight advance made, except 
where the exercise of Invention somewhat above ordinary mechanical or en- 
gineering skill is distlnctly shown, is unjust in prlnciple and injurions in its 
conséquences." 

The decree is reversed, with the direction to the Circuit Court to 
dismiss the bill for want of equity. 
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DIAMOND DRILL & MACHINE CO. V. KELLBY BROS. & SPIELMAN. 
(Circuit Court, E. D. Pennsylvania. July 5, 1905.) 

1. Patents— Ikfeikgembnt— Actions— Bill or Review— Newlt Discovebed 

Evidence. 

In a suit for Infringement of a patented belt fastener, newly dlseovered 
évidence of a witness, corroborated by two others, that be had made and 
used a belt fastener, the exact counterpart of tbat patented, some four 
years prior to the application for tbe patent relied on, and that his use 
was persisted in intermittently for two or three years, was suiHciently 
material to reopen the case and allow the iiling of a supplemental bilJ 
in the nature of a blll of review, though no sample of sueh prior fasten- 
ing was produced, and it was not regarded as of sufflcient œerit to in- 
duce the witness to continue its use. 

2. Same— Diligence. 

Where défendants had been in conversation with a witness from whom 
they proposed to obtain newly discovered évidence establishing a prior 
use of a patented device as a défense to a suit for infringement, but 
claimed that sueh witness had been only sought out in order to learn 
about a certain bed spring, and, except as he volunteered information, 
there was no means of knowing that he had any information with réf- 
érence to sueh prior use which he did not then disclose, this évidence will 
not be regarded as accessible to the défendants by the e.xercise of due 
diligence. 

In Equity. Pétition of défendants for leave to file a supplemental 
bill in the nature of a bill of review. 

Horace Pettit, for petitioners. 
William C. Strawbridge, opposed. 

ARCHBALD, District Judge.^ By the former opinion ' f this 
court (120 Fed. 282) the patent in suit was sustained, and infringe- 
ment found. And this, upon appeal, was aihrmed. (C. C. A.) 123 
Fed. 882, 129 Fed. 756. The case now cornes up, upon pétition of 
the défendants, for leave to file a supplemental bill in the nature 
of a bill of review, in order to présent newly discovered évidence 
which it is claimed establishes a prior use of the patented device ; 
permission to reopen the case for this purpose having been given 
by the Court of Appeals. 136 Fed. 855. 

The finality of litigation and the stability of judicial décision both 
require that conclusions which hâve been reached as the outcome 
of légal proceedings in which the parties hâve had fuU opportunity 
to be heard shall not be disturbed except where it is necessary to 
prevent a miscarriage of justice. The defeated party is always dis- 
appointed, and there is a natural temptation to try by some means 
to regain the place that has been lost. Applications, therefore, to re- 
open the case in order to permit the introduction of further évidence, 
in the hope of efïecting a change, are not looked upon with favor; 
the parties being required to présent ail the évidence which they 
hâve at the original hearing, including that which with the exer- 
cise of reasonable diligence was within their reach. The new évi- 
dence suggested in any case must in conséquence not only hâve 

1 Specially assigned. 
138 F.— 53 
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been unknown to the party, but practically unattainable, and must 
also be so clear and convincing that it is not only calculated to bring 
about a différent resuit, but that there is little question as to its do- 
ing so. This is a familiar rule, which it requires the citation of no 
authorities to support. The only question is whether the défend- 
ants hâve brought themselves within it. 

As this is a preliminary motion, any expression of opinion upon 
the proposed proofs, except so far as it is necessarily involved in 
the granting or refusing of the application, is out of place. Neither 
is the évidence hère which will be produced to contradict and possi- 
bly overcome them, so that it is only their prima facie character that 
is passed upon. This is to be borne in mind with regard to what- 
ever may be said. It is sufficient, therefore, for the présent, to note 
that, if the testimony of Mr. Maier is believed, a wire belt fastener, 
the exact counterpart of that in suit, was made and used by him at 
the Works of the Trenton Spring Mattress Company, at Trenton, 
N. J., as early as 1885, some four years prior to the application for 
the patent on which the complainants rely, and that this use was per- 
sisted in intermittently for upwards of two or three years. Nor is 
this left to rest on his statement only, but is confirmed by three oth- 
ers, who substantially agrée with him, both as to the character of 
the device, and the time and place of its use. It is true that there 
is nothing in the way of records or material exhibits to back this 
up. No sample of the fastening, for instance, has been produced 
from among the appliances of the shop, and we hâve nothing there- 
fore but the memory of thèse witnesses. Nor was the device ap- 
parently regarded as of sufficient merit to induce a continuance of 
its use after the removal of the works from Warren street. Not- 
withstanding this, however, it can hardly be questioned that, if the 
facts which hâve been referred to had been produced at the former 
hearing, the validity of the patent would hâve been put in serions 
doubt. 

Whether this évidence could hâve been produced before, with 
the exercise of proper diligence, is a more difficult question, and 
constitutes the real weakness of the présent application. It is 
certainly somewhat remarkable that although the défendants, 
through their counsel, were in touch with Maier, and interviewed 
him with référence to his bed-spring fastening, nothing was de- 
veloped as to the similar device which he now says he made use of 
in his shop for uniting belt ends. The explanation suggested is that 
he was only sought out in order to learn about his bed spring, and, 
except as he volunteered it, there was no means of knowing that he 
had any information outside of this. The real question, then, is 
whether an inquiry directed to that ought to hâve been prosecuted, 
and whether the défendants were remiss in not making it. With some 
hésitation, I am not prepared to say that they were. The extent of 
the witness' information was known to himself alone, and there was 
nothing to intimate that he had any upon the gênerai subject of the 
patent, or to prompt an inquiry along that line. And that he did 
not prove more communicative is not to be laid at their door. 
Tending, as it did, to destroy the patent of another, he may hâve 
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thought that he ought not to say anything beyond just what he was 
asked about. At ali events, he did not ; and without this the def end' 
ants could not know, except by a chance inquiry, for neglect of 
which they are hardly to be held. 

There being enough in this to reopen the case, there is no occa- 
sion to discuss the other évidence, with regard to the means shown 
to hâve been in use for upwards of 20 years for fastening together 
the ends of wire cloth belts, employed for taking up and carrying 
the pulp in paper machines. Nor whether this was not accessible 
to the défendants, inquiry being bound to be made in ail arts where 
belts of any kind were used. Neither is it necessary to consider 
whether the présent application was made with sufficient prompt- 
ness after obtaining the information which is relied upon. The 
Court of Appeals felt satisfied upon the subject, and, even if the 
question is to be regarded as an open one, there is no reason why 
a différent view should be taken hère. 

The motion for leave to file a supplemental bill in the nature of a 
bill of review is allowed. 



HURWOOD MFG. CO. v. WOOD. 

(Circuit Court, D. Connecticut June 23, 1905.) 

No. 1,168. 

1. Patents— Suit against Patentée fob Infbingement— Estoppbl. 

In a suit for infringement by an assignée of a patent against the pat- 
entée, tlie défendant is estopped to insist upon a narrow construction of 
tlie patent wliich would render it valueless. 

[Ed, Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 183.] 

2. Same— Infringement— Sorew-Deiver. 

Tlie Wood patent, No. 671,039, for a screw-driver, held infringed on a mo- 
tion for a preliminary injunction. 

In Equity. Suit for infringement of letters patent No. 671,039 
for a screw-driver granted to George E. Wood, April 2, 1901. On 
motion for preliminary injunction, 

A. M. Wooster, for complainant. 

Bartlett, Brownell & Mitchell, for défendant. 

PLATT, District Judge. The défendant Wood assigned the pat- 
ent in suit No. 671,039 to the plaintifï for value. He dénies in- 
fringement, which is the only issue open to him in the circumstan- 
ces, and attempts to justify because he makes the goods against 
which infringement is alleged under patent to Garrity, No. 723,573. 

The plaintilt's contention is that the invention of the patent in 
suit résides broadly in the provision of means intégral with the 
shank, and fitting into the outer end of the handle, for performing 
the double function of preventing rotation of the shank, when the 
screw-driver or other kindred tool is in use, and protecting the 
handle from splitting when struck; that claim 1 is for such a mo- 
nopoly, and that the prior art discloses no attempt to acquire a like 
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monopoly; and that defendant's screw-driver, if made withîn the 
terms of Garrity's patent, invades that grant. In other words, that 
the square-cornered head and the correspondingly square-cornered 
recess of the Garrity patent are the équivalents of the laterally ex- 
tending wings and the transverse slot of the Wood patent. 

The défendant insists that both by the terms of the patent and by 
the prier art the plaintifï is confined to the exact construction set 
forth in the Wood patent, and obviously, if this be so, there is no 
infringement. 

Whatever the resuit might be in another situation, an examina- 
tion of the doctrine of estoppel, as applied in such cases, satisfies 
me that the plaintiff is entitled to a libéral construction of his pat- 
ent, as against this défendant. 

The interprétation which the défendant put upon his own inven- 
tion, while acting w^ith the plaintifif, would seem to preclude him 
from adopting a différent interprétation now that he has volun- 
tarily put himself in a position of antagonism. He is estopped 
from demanding such a construction of his own patent as will ren- 
der it valueless. It is well settled that he cannot deny its validity, 
and it ought to be equally well settled that he should not so demean 
himself as to strip his own invention of its value. He cannot nar- 
row its scope to the point of destroying its usefulness. 

He was responsible in every way for the présent product of the 
plaintiff, and took part as an officer of the plaintiff company in 
warning off trespassers, and thereby became a strong factor in 
producing the acknowledged acquiesence on the part of the pur- 
chasing public which for so long a time comforted the plaintiff. 
It créâtes a bitter taste in the mouth to find him now acting as the 
assignée of his brother-in-law, the Waterbury plumber, in an at- 
tempt to show the plaintiff that its fancied security was only an 
idle dream. 

Let an injunction issue. 



PERRT V. RUBBER TIRE WHEEL CO. et al. 
(Circuit Court, S. D. New York. Aprll 27, 1905.) 

Dépositions— RiGHT to Compei, Answeks to Questions. 

The gênerai rule is that witnesses whose dépositions are belng taken 
under Rev. St. § 863 [U. S. Comp. St. 1901^; p 661], should be required to 
answer ail questions which may possibly be materlal, subject to thelr 
right to be protected In their eonstitutional privilèges. 

[Ed. Note. — For cases in point, see vol. 16, Cent. Dig. Dépositions, § 141.] 

On Motion to Require Witnesses to Answer Questions. 

Charles W. Stapleton, for the motion. 
Wm. R. Page, opposed. 

TOWNSEND, Circuit Judge. The counsel herein are engaged 
in taking dépositions under section 863, Rev. St. [U. S. Comp. St. 
1901, p. 661]. The plaintifï and her husband hâve refused to an- 
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swer certain questions, and counsel for défendant has moved for an 
order to direct the witnesses to answer said questions. It is 
thought that the rule laid down in Blease v. Garlington, 92 U. S. 1, 
23 ly. Ed. 531, should be applied in the taking of such dépositions. 
There is some uncertainty as to the practice in such cases, bnt the 
duty of this court is merely to see that the witness is properly pro- 
tected in his constitutional rights, and that the process of the court 
is not abused. Wertheim v. R. R. (C. C.) 15 Fed. 716. The ques- 
tion as to the admissibihty of the évidence is to be tested by the 
laws of the forum. Pritchard v. Norton, 106 U. S. 124, 1 Sup. Ct. 
102, 27 L. Ed. 104. The gênerai rule is that the witness should be 
required to answer ail questions which may possibly be material. 
Matter of Whitlock, 51 Hun, 354, 3 N. Y Supp. 855; Matter of 
Strong V. Randall, 90 App. Div. 192, 85 N. Y. Supp. 1089; Id., 177 
N. Y. 400, 69 N. E. 721. 

An order may be entered that the witnesses Augusta L. E. Perry 
and John W. Perry answer the questions put to thera. 



In re ROMINB. 
(District Court, N. D. West Virginia. June 13, 1905.) 

1. BANKEUPTCY— REFERENCE— POWEES OF REFEREE— RULINGS ON EVIDENCE. 

Under General Bankruptcy Order xxil (89 Fed. x; 32 C. C. A. xxv), 
providlng that the référée shall note on the déposition any question ob- 
jeeted to, "with his décision thereon," and that the court shall hâve power 
to deal with the costs of incompétent, immaterial, or irrelevant déposi- 
tions, or parts of them, as may be just, the référée, in talting testimony, 
is required to bave it taken down, preferably in narrative form, and, on 
objection being raised, to require the question, the objection and reason 
therefor, with his ruling, to be entered, and then, though he rule the 
question to be improper, allow It to be answered. 

2. Same— Ceetificatb of Revision. 

Bankr. Order xxvii (89 Fed. xl ; 32 C. C. A. xxvil) provides that, when 
a bankrupt, créditer, trustée, or other person shall désire a review by the 
judge of any "order" made by the référée, he shall file his pétition there- 
for, and the référée shall forthwith certify to the judge the question pre- 
sented, a summary of the évidence relating thereto, and the finding and 
the order of the référée thereon. Held that, where objections to évidence 
ofifered before a référée were sustained, the référée, at the request of the 
party ofCering the same, was not required to certify the objections made 
to the court for revision. 

[Ed. Note. — Appeal and review in bankruptcy cases, see note to In re 
Eggert, 43 C. G. A. 9.] 

3. Same — ^Witnesses— Contempt. 

Where a référée in bankruptcy, In taking the déposition »f a witness, 
ruled that certain questions which the witness refused to answer and cer- 
tain documentary évidence which he refused to produce were improper, 
Immaterial, and impertinent, he was not required to certify the witness' al- 
leged contempt in refusing to so testify and produce évidence on the de- 
mand of one of the parties to the district judge (or décision. 

4. Same— DiscovEEY. 

Where one of the creditors objecting to a bankrupt's discharge flled an 
amended spécification, alleging on oath, as positive faets, différent acts 
of the bankrupt, any one of which, if true, would prevent his discharge, 
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such ereditor was not entltled to discovery of certain books belonging 

to a partnershlp existlng between a witneaa and the bankrupt's son 

to prove such acts prlor to the glvlng of évidence by the créditer hlmself. 

[Ed. Note. — For cases in point, see vol. 16, Cent. Dig. Discovery, § 112.] 

W. N. Miller and Dorr Casto, for creditors. 

Reese Blizzard, D. C. Casto, Levin Smith, and W. E. McDougle, 
for bankrupt and others. 

DAYTON, District Judge. George R. Romine, bankrupt, hav- 
ing applied for his discharge, on February 6, 1905, certain creditors 
filed spécifications in opposition thereto, and thereupon, on that day, 
my predecessor entered an order referring the case to référée George 
W. Johnson to ascertain and report the facts touching said matter 
of discharge. This action is authorized by section 3 of No. xii of 
the General Orders in Bankruptcy (89 Fed. vii ; 32 C. C. A. xvi) pre- 
scribed by the Suprême Court, reading as follows : 

"(3) Applications for a discharge, or for the approval of a composition, or 
for an injunction to stay proceedings of a court or offlcer of the United States 
or of a State, shall be heard and decided by the judge. But he may refer 
such an application, or any speclfled issue arising thereon, to the référée to 
ascertain and report the facts." 

In compliance with this order, the référée, on the 13th day of 
February, 1905, commenced the taking of testimony with a view to 
ascertaining such facts, and up to April 18, 1905, had made a record 
of 342 full typewritten pages, consisting largely of wholly immate 
rial matters, captious objections, remarks of counsel, réitérations 
of the same questions and demands, to such an extent as to trespass 
to the last limit upon the patience of any court required to read it. 
It is absolutely safe to say, in my judgment, that every fact adduced 
in this record that in the remotest degree could be deemed material 
could and ought to hâve been clearly and fully presented in a rec- 
ord of 50 such typewritten pages. This criticism, kindly made, 
is justified by the fact that the end of it bas by no means, apparently, 
been as yet reached, for thèse "dépositions" stand uncompleted 
and the referee's duty unperformed, because, on pétition and appli- 
cation of the protesting creditors, an order was entered on the 

day of April, 1905, in the nature of a rule by this court, against said 
référée, to cause him to answer and show cause for his alleged mis- 
conduct in refusing to admit testimony offered, and refusing to certi- 
fy for review questions arising before him touching the admissi- 
bility of such évidence, and by his rulings practically causing cer- 
tain witnesses to refuse both to answer certain questions and pro- 
duee certain written évidence. To this pétition and rule the réf- 
érée has made answer, and has certified the évidence taken, and this 
matter is now before the court for its considération. 

It seems that the parties, ail represented by counsel, started out 
under the idea that the référée was to sit as a court and détermine 
upon what testimony was admissible and what was inadmissible, 
and that they were to be bound by his rulings in this particular. A 
large amount of the testimony was taken under this understanding, 
when, it appears, counsel for the opposing creditors objected, and, 
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supporting the objection with authorities that convinced the référée 
that he had been proceeding wrongly, he reversed his ruling, and 
determined that, notwithstanding his opinion and judgment was 
against the admissibility of certain évidence, he would nevertheless 
permit the witness to answer the questions and allow the évidence 
to go to the court. To correct the error of his first method of pro- 
cédure, the référée recalled the witness Prewett, about whose testi- 
mony the trouble had arisen, and allowed ail rejected matters to be 
inquired of under his statement and i;uling that the objection should 
be sustained. Thereupon the witness Prewett refused to produce 
certain books demanded of him, and the référée refused to compel 
him to do so, and further refused to certify the matter to the court 
for revision, on the ground that, before so certifying, ail the testi- 
mony should be taken, and ail questions of objection certified at 
one and the same time. It should be added that the protesting 
creditors insist that his expressing his opinion touching the admissi- 
bility of the testimony encouraged witnesses to refuse to answer 
and produce such testimony. Thus it will be seen that substantially 
three practical points hâve arisen touching the practice to be ob- 
served by the référée in taking testimony before him: (1) How 
far has he the power to pass upon and détermine the admissibility 
of évidence presented to him? (3) When is he required to certify 
objections made to his rulings to the court for revision? (3) What 
power has he to détermine as to whether a witness is récalcitrant 
and in contempt or not, and, if held to be so, what proceeding should 
he take against him? 

The first question présents little difïîculty. In Re Wilde's Sons, 
11 Am. Bankr. Rep. 714, 131 Fed. 142, it is held that a référée acting 
in his character of référée or as spécial commissioner has the right 
to exclude évidence which he deems inadmissible. But many other 
cases hold the contrary. In Re Lipset, 9 Am. Bankr. Rep. 32, 119 
Fed. 379, it is held that hearings before référées are substantially 
the same as in equity, subject, in eflfect, to equity rule 67, and there- 
fore it is the duty of the référée, although he must rule on any ob- 
jections made to testimony ofifered, to take ail excluded testimony 
and make the same a part of the record, with his ruling on the objec- 
tions, and also the exceptions which may be taken noted in connec- 
tion with such testimony. It is clearly set forth in this case that 
the reason for this procédure is to enable the judge on a review 
not to reverse a décision made because of the error of the référée in 
excluding évidence, but enable such judge to at once, without réf- 
érence back to take such testimony, to détermine the issue upon the 
proper testimony, disregarding that which was improper. In re 
Natelle De Gottardi, 7 Am. Bankr. Rep. 723, 114 Fed. 328 ; Dressel 
v. North State Lumber Co., 9 Am. Bankr. Rep. 541, 119 Fed. 531 ; 
In re Covington, 6 Am. Bankr. Rep. 373, 110 Fed. 143; Blease v. 
Garlington, 92 U. S. 1, 23 L. Ed. 521. 

Référées are judicial officers clothed with judicial powers. They 
are, however, subordinate to the court above them, and should so 
conduct their proceedings and make up their records that a full and 
fair review may be made of their actions. Their décisions will not 
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be lightly treated, but given the considération due to conclusions 
reached by conscientious officers seeking to discharge their duties 
to the best of their ability. "That they sometimes err is to be ex- 
pected— so do the ablest judges of ail the courts — but they should 
not be reversed except upon clear and convincing proof of error, 
especially as to the findings of fact, when they hâve seen the wit- 
nesses and heard them testify." In re Covington, 6 Am. Bankr. 
Rep. 374, 110 Fed. 143 ; In re Shriver, 10 Am. Bankr. Rep. 746, 125 
Ked. 511. 

But it is needless to adduce further authority touching this point, 
for, in my judgment, General Orders in Bankruptcy No. xxii (89 
Fed. x; 33 C. C. A. xxv), fully détermines it. The latter clause of 
this order provides : 

"The référée shall nate upon the déposition any question objected to, with 
his décision thereon ; and the court shall hâve power to deal with the costs 
of incompétent, immaterial, or irrelevant dépositions, or parts of them, as may 
be just." 

It is clear to me that in taking testimony the référée must hâve 
it taken down, preferably in narrative _ form, but, upon objection 
raised, it is his duty to require the mattèr to be presented by ques- 
tion, to which the objection and reason thereof is to be clearly but 
briefly noted ; then to enter his ruling thereon as to whether proper 
or not, and, although he may rule it to be improper, yet allow it to 
be answered. I am persuaded, however, that he is not called upon 
to suflfer and allow counsel, as in this case, to ask and permit vi^it- 
nesses to answer the same question over and over again, whereby 
time is unnecessarily consumed and costs incurred; but that upon 
his noting the fact that the question bas been once answered, or the 
demand to answer has been once positively refused, the court will 
justify him in preventing vain répétition. Applying thèse rules 
to this case, it is clear that the référée and the attorneys engaged ail 
had a wrong conception of his power in the start; that they discov- 
ered their error; that the référée corrected ail possible injury by 
recalling the witness and permitting the questions to be propounded 
again which he had ruled out; and that, if the witness was in- 
fluenced to refuse to answer because of his ruling the questions to 
be improper, the référée was not blâmable, because it was his duty 
to rule, and the witness alone could at his péril refuse to answer. 
There was therefore in this first proposition nothing to warrant this 
rule against the référée. 

(2) When is a refsree required to certify objections made to his 
rulings to the court for revision ? Must he do so every time a ques- 
tion is asked which he rules is objectionable, or every time he may 
express an opinion during its taking touching the évidence? Cer- 
tainly not. The very reason for the establishment of the first propo- 
sition — that he is to take down testimony which he believes and 
rules improper — is for the very purpose of preventing constant and 
vexatious certificates for revision. In any matter wherein he is by 
the law empowered to enter orders that under the law may become 
final when he has entered such order, a revision may be had — a re- 
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Vision of hîs judicial act, which, unrevoked, binds parties and be- 
comes the law of the case. General Order No. xxvii settles this: 

"When a bankrupt, créditer, trustée, or other person shall désire a revlew 
by the judge of any order made by the référée, he shall file with the référée 
his pétition therefor setting eut the error complained of; and the référée 
shall forthwith certlfy to the judge the question presented, a summary of the 
évidence relating thereto, and the tinding and order of the référée thereon." 

See In re Hawley, 8 Am. Bankr. Rep. 632, 116 Fed. 428 ; Blease 
V. Garlington, 92 U. S. 1, 23 L. Ed. 521. 

The référée, therefore, was right in refusing to certify for revision 
his rulings upon this, testimony. In fact, this being a matter re- 
ferred to him specially to ascertain facts alone designed to aid the 
court in performing its duty in determining whether the bankrupt 
should be discharged or not, no possible revision could be had. 
The utmost extent the court could go would be to discharge the 
référée from further considération of the matter, and take it up and 
décide it without his assistance. There was therefore no excuse for 
this rule against the référée on this ground. 

This brings us to the third proposition: What power bas a réf- 
érée to détermine as to whether a witness is récalcitrant and in 
contempt or not, and, if held to be so, what proceeding should he 
take against him? This proposition may be dissolved into two 
heads : (a) his power to détermine as to whether contempt exists ; 
(b) his method of procédure. This last présents no difficulty; in 
fact, is well settled. In a case where a référée believes a witness 
improperly refuses to testify or produce written testimony — in other 
words, to be in contempt for any reason — it is his plain duty to 
set forth the contempt upon his record, certifying the facts to the 
district judge, who will then deal with the question as if the con- 
tempt had originally arisen in his court. In re Miller, 5 Am. Bankr. 
Rep. 184, 105 Fed. 67 ; In re McCormick, 3 Am. Bankr. Rep. 340, 
97 Fed. 566 ; Loveland, Bky. (2d Ed.) 671, § 240. 

But the question as to the referee's power to détermine as to 
whether contempt exists in a given case présents a question of 
very serions difficulty. It is always to be borne in mind that the 
power to punish for contempt should by ail courts be exercised with 
caution; that it is in the nature of a criminal proceeding, and the 
évidence to sustain it should be beyond reasonable doubt. In re 
McCormick, supra. It is also always to be borne in mind that it is 
an inhérent constitutional right that a witness bas to fefuse testi- 
mony that is improper, just the same as it is his absolute duty to 
give proper testimony if in his knowledge or possession. It is true, 
in ordinary cases, he will not be suiïered in the courts to détermine 
for himself whether the évidence is proper or not. The court will 
décide that for him, and he must then answer or suffer the consé- 
quences. Still the books bave given us many cases where parties 
bave refused to answer, bave appealed to a superior court, and, be- 
cause the évidence was determined by it to be improper, bave been 
released and acquitted from the charge of contempt. What shall a 
référée do in a case like this when his conscience and judgment tell 
him that the évidence is improper, immaterial, and not pertinent, and 
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he has so ruied? Must he nevertheless stop, and certify that a con- 
tempt has been committed, which he does net believe to be true, 
simply because the parties may demand it? When the right of pro- 
tection guarantied by ail courts to a witness is taken into con- 
sidération, I am clearly of the opinion that the référée has a right 
to and must détermine judicially in the first place whether a con- 
tempt has been committed, and, if he thinks not, to refuse, no matter 
how strongly urged, to certify the matter for contempt proceedings 
to the judge. But what recourse has the party aggrieved who is 
seeking the testimony? I answer, that he may file his pétition for 
revision, or his exception to the referee's report, in due and proper 
season, to hâve his judgment reviewed as in other matters. It seems 
to me that any rule less cautious than this would not properly se- 
cure the protection of a witness from wholly improper demands for 
disclosure of his own private matters, and from vexatious prosecu- 
tion for failure to make such disclosures. 

This case, it seems to me, présents a very striking illustration. 
I désire to refrain from discussing the évidence presented, as far 
as possible, at this time, because it is apparently not yet completed, 
and it must ail be considered carefuUy upon the hearing of the mo- 
tion for discharge. Briefly, the trouble has largely, if not alto- 
gether, arisen over the fact that witness Prewett would not comply 
with a gênerai demand of the protesting creditors to furnish for 
their examination "the books" belonging to a partnership existing 
between him and Jno. W. Romine, bankrupt's son, and which by 
the articles of partnership was conducted alone in the name of 
P^«wett. The procédure in the case, to say the least, has been re- 
markable. There are two contesting creditors, the Bank of Ra- 
venswood and R. H. Douglass. They join in presenting a spécifica- 
tion and an amended spécification against the discharge of the 
bankrupt. The amended spécification sets forth 16 différent acts 
on the part of the bankrupt, any one of which should, if true, pre- 
vent his discharge, and several should cause his criminal punish- 
ment. Thèse spécifications are not made upon "information and 
belief." They enter into détails ; are charged absolutely and set 
forth as positive facts. They are sworn to by Douglass, who, un- 
der oath, says that he has read them, and that they are true, except 
so far as stated to be made upon information, which is not done in 
any line of the document, so far as I hâve found. Hère is a man 
who is full bf absolute knowledge touching the facts, or else he has pre- 
sented the most reckless sworn pleading I hâve ever known presented 
in a court of justice. He is plaintiff in the issue, yet has never so far 
testified to thèse material facts. Instead, the first witness he calls is 
Prewett, who, in effect, he charges positively with having been in part- 
nership with G. R. Romine, the bankrupt, instead of with J. W. Ro- 
mine, the son, and with having taken a conveyance of the bank- 
rupt's interest in the partnership fraudulently, in order to conceal 
it from creditors. He makes Prewett his witness. Prewett dénies 
most positively thèse allégations ; dénies that the bankrupt had any 
interest in such partnership; brings forward the original written 
agreement whereby said partnership was established between him- 
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self and Jno. W. Romine (not Geo. R. Romine), dated January 1, 
1902, duly acknowledged by both before a notary, near three years 
before this ban&uptcy proceeding; also the written agreement, 
dated January 2, 1904, between himself and Jno. W. Romine, where- 
by said partnership was dissolved. He produced his cashbook, 
journal, ledger, the notes that had been executed that were de- 
manded, a statement of the bankrupt's account with the firm, and 
made the positive statement that he had disclosed ail that his books 
would show concerning his relations with either Jno. W. or Geo. 
R. Romine. Nevertheless, thèse protesting creditors, without even 
specifying what spécial thing they could prove pertinent to the is- 
sue, made a gênerai demand for ail the books, reiterating that de- 
mand time and again after the référée had ruled it improper for 
them to be produced. 

It is clear to my mind that thèse protesting creditors had abso- 
lutely no right, under the circumstances, to demand thèse books. 
They had no right to a discovery ; they needed none. Douglass by 
his affidavit showed himself with fuU and positive knowledge. 
Prewett was their witness ; they were bound by his statement that 
he had produced ail that in any way pertained to his relation and 
transactions with both Romines, until, at least, they had clearly 
contradicted him. The effort to do this by the witness Stone 
proved utterly futile. His testimony was vague, uncertain, contra- 
dictory, and unsatisfactory, if not on its face incredible. He mani- 
festly was a willing witness, for he says, "Oh, there are some other 
statements I would like to make, but would rather not" — manifestly 
because he could not truthfully make them; at any rate, when 
pressed, he would not risk making them. In the single pertinent 
matter testified to by him he is flatly contradicted by Moss, a 
whoUy disinterested witness. Upon analysis, I do not think the 
évidence of witness Gates présents itself in any better pHght, and 
thèse are the two relied on to contradict their other witness Prew- 
ett and base a motion to produce books which he says related only 
to his private afïairs, and the exposure of which might injure him 
and in no way aid the creditors or other parties. 

It has been settled beyond peradventure for very many years 
that courts do not compel production of books simply to gratify 
curiosity, or permit "fishing" excursions into them to see what can 
be foun'd that may or may not be of advantage to the parties mak- 
ing the demand. "A party cannot obtain a roving commission for 
the inspection or production of books or papers in order that he 
may ransack them for évidence to make out his case." "He is en- 
titled to production and inspection only when the same is ma- 
terial and necessary to establish his cause of action." "The appli- 
cation will not be granted where the facts to be proved by the books 
can be otherwise established." "It will therefore be denied when 
the party has in his possession or under his control the means of 
acquiring ail the information he seeks to obtain, or when the books 
do not in themselves contain évidence, but merely information by 
which évidence can be obtained. It is not permitted to enable a 
party to ascertain whether he has cause of action or défense, or to 
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ascertain the évidence on which his opponent's action or défense 
rests." Thèse quotations are from 14 Cyc. pp. 370 to 382, where 
they and many other similar principles touching the production of 
private books, their use, the manner of their examination, etc., are 
laid down, and where more than 400 cases are collated and cited. 
See, also, In re Carley (D. C.) 106 Fed. 862 ; Southern Ry. Co. v. 
North Car. Corp. Com. (C. C.) 104 Fed. 700 ; Henry v. Ins. Co. (C. 
C.) 35 Fed. 15 ; In re Pacific Ry. Com. (C. C.) 32 Fed. 250; Triplett 
V. Bank, 24 Fed. Cas. No. 14,178; Abrahams v. Swann, 18 W. Va. 
274, 41 Am. Rep. 692. 

Without further comment or discussion, it is sufficient for me to 
say that I do not regard thèse protestin^ creditors to be entitled to 
the books of Prewett for examination under the circumstances dis- 
closed by the testimony. Further, I do not regard any of the com- 
plaints made against the ruling and action of the référée as well 
founded ; but, on the contrary, I regard the ruie against him to hâve 
been improvidently awarded, and it will now be discharged, with 
direction for him to complète his référence in this case so soon as 
he can reasonably do so. 



In re GORWOOD. 

(District Court, M, D. Pennsylvania. July 5, 1905.) 

No. 557. 

Bankeuptct— AssKTS— Sale— FixTUEES — Tebmination. 

Where a bankrupt constructed an addition to a leased building on leased 
ground, wliether such building constituted a flxture, or whether it was 
removable, as against the landlord, by a purchaser ai a sale of the bank- 
rupt's assets, could not be determined in advance of a sale and an attempt 
to sever. 

In Bankruptcy. On exceptions to report of référée sur pétition 
of trustée for leave to sell certain property. 

A. Mitchell Palmer, for exceptions. 
W". B. Eilenberger, for trustée. 

ARCHBALD, District Judge. On September 5, 1900, the bank- 
rupt, Arthur Gorwood, leased of Sarah C. Ransberry a blacksmith 
shop in the borough of East Stroudsburg, Pa., 30 by 20 feet in 
dimensions, and two stories high, and, by the same instrument, an 
unimproved L-shaped pièce of land immediately contiguous, 22 feet 
in front on the street, and 50 feet in depth along the side of the 
shop, with an extension or arm 20 by 20 feet directly in the rear. 
The shop was let for five years, and the adjoining land for ten ; both 
to be calculated from August 1, 1900. boon after obtaining pos- 
session of the property, the bankrupt, at a cost of about $1,000, 
erected a frame building, entirely covering the unoccupied land, of 
the same height as the blacksmith shop, and enveloping it on side 
and rear. The new structure was fastened to the old, and had no 
interior walls of its own ; those of the shop being utilized instead, 
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and the joists of floors and roof being supported on cleats nailed 
thereto. A doorway was also eut through the side of the shop, and 
an opening made in the rear, above and below, so as to throw the 
two buildings together; access to the upper story being had by 
stairs at the side of the shop. As so arranged, the whole premises 
were used by the banlcrupt in his trade as a wheelwright ; the sev- 
eral parts being devoted to its différent branches. The building is 
said to be readily removable ; resting, the same as the blacksmitb 
shop, on a stone wall which bounds the street in front, and on 
wooden piles in the rear ; the ground falling away in that direction. 
But if removed the changes made in the shop would hâve to be re- 
paired in order to restore it to its former condition, the cost of 
which it is conceded would amount to about $35. 

Finding this property among the efïects of the bankrupt, the trus- 
tée has petitioned for leave to sell. So far as the blacksmith shop 
is concerned, the lease, having less than a month to run, is of no 
account. But the fîve years left on the rest of the property has 
a recognized value, particularly with the building upon it. Believ- 
ing, however, that more can be realized by the sale of the building 
by itself, and conceiving that it is a removable fixture, the trustée 
has asked leave to sell it separately. This the landlord opposes, 
holding that it is not severable; and, the référée having decided 
against her, the case is brought hère for review. 

Much as I would like to assist in determining the question in 
controversy between the parties, this is not the time, nor are thèse 
proceedings the place, in which to do so. It would, no doubt, be 
of advantage to the estate if it could be definitely settled in ad- 
vance of a sale whether the building put up by the bankrupt was 
legally removable, so that purchasers could bid with that assurance ; 
and, left in uncertainty, they are not likely to pay by considérable 
as much as they otherwise would for the property. But for ail of 
that, I do not see how to obviate it. Even if the court should un- 
dertake to express an opinion upon the subject, it would not bind. 
The parties might choose to respect it, but, if they did not, it could 
not be enforced. It is not like a lien, which the court may order 
divested at will. Not till an attempt is made to sever will the 
question really arise, and until then it must of necessity remain un- 
disposed of. AU that the trustée is authorized to sell is the bank- 
rupt's rights, the extent of which he cannot guaranty, nor the court 
pronounce upon. Such as they are, being appurtenant to the lease, 
they will pass to the purchaser, to be enjoyed during its continu- 
ance. So far, prospective bidders hâve a certainty, which, being 
recognized, the value of the building in part, at least, will be real- 
ized for the estate. But beyond this it is a spéculation, as to which 
the parties concerned must act upon their own responsibility. 

The order of the référée is reversed, and sale is directed to be 
made by the trustée of the leasehold and the improvements as a 
single property, to be free and clear of liens upon due previous no- 
tice in writing being given to the holders. 
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In re CARTER, 
(District Court, W. D. Arkansas, Texarkana Division. July 3, 1905.) 

1. BAKKRtrPTCT—OLAiMs— Présentation— Pleading. 

On présentation of clalms of eredltors agalnst a bankrupt no pleadinga 
are authorized except the clalm duly verifled, as provided by Bankr. Act 
July 1. 1898, c. 641, § 57, 80 Stat. 560 [U. S. Comp. St. 1901, p. 3443], and 
such objections as the trustée or any créditer may Interpose to the allow- 
ance thereof. 

2. Same— Original Secubities— Attachment to Claim— Peesumptions. 

Where It dld not appear that the original notes and mortgage whlch 
were the basls of a claim agalnst a bankrupt were attaehed to the clalm 
as requlred by the bankrupt law, but no objection was urged on that 
ground, It would be presumed that such original securities were présent 
at the trial, and not attaehed, or that thelr présence was walved. 

3. Same— BuEDEN or Peoof. 

Where a claimant agalnst a bankrupt's estate presented Its clalm In 
proper form, duly verified, except In certain particulars whlch the court 
treated as walved, such clalm constltuted a prima (acie case in favor of 
the claimant, and the burden of proof was thereupon shlfted to the ob- 
jecter s. 

4. Same— Pbincipal Debtob— Hùsband and Wife— Evidence. 

Where a bankrupt testlfled that the money for which notes In contro- 
versy sought to be proved as a clalm agaltist his estate were given was 
borrowed, and used by him in his mercantile business, and was loaned to 
him on tho strength of his wife's signing the note wlth him, which évi- 
dence was uncontradicted, the facts that the wife's signature on the note 
was above that of her husband, that the money was placed to the wife's 
crédit, and by her checked ont to her husband, arîd that she gave a mort- 
gage on her separate estate to secure the same, were insufficient to sus- 
tain a finding that the debt was that of the wife, and not that of the bank- 
rupt. 

5. Same— -RiGHTS or Subety— Subrogation. 

Under Bankr. Act July 1, 1898, c. 541, § 571, 30 Stat. 560 [U. S. Comp. 
St. 1901, p. 3443], provlding that whenever a creditor whose claim agalnst 
a bankrupt's estate is secured by the Individual undertaking of any per- 
Bon fails to prove such claim the surety may do so in the creditor's name, 
and If he discharge such undertaking in whole or in part he shall be sub- 
rogated to the extent of the rlghts of the creditor, where a bankrupt's wife 
signed notes and executed a mortgage on her separate property to secure 
money borrowed for the bankrupt and used by him in his business, the 
wife, on payment of the loan, would be entitled to subrogation to the cred- 
itor's rlghts, or. In case the latter lailed to prove the claim, to prove it in 
the creditor's name. 

In Bankruptcy, 

Webber & Webber, for trustée. 
Moore & IVtoore, for bankrupt. 

ROGERS, District Judge. The practice covering the présenta- 
tion of claims of creditors to the référée in bankruptcy for allowance 
is correctly outlined in the case of In re Eleanor T. Sumner, 4 Am. 
Bankr. Rep. 124, 101 Fed. 334, and it is needless to copy it hère. It 
is enough to say that no pleadings are necessary except the présen- 
tation of the claim, duly verified, in conformity with section 57 
of the bankrupt law (Act July 1, 1898, c. 541, 30 Stat. 560 [U. S. 
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Comp. St. 1901, p. 3443]), and such objections as the trustée or any 
creditor may interpose to the allowance thereof ; and to the issues 
thus made the proof should be directed. If other pleadings are 
filed in the case, they are unauthorized. Under proper circum- 
stances they may be treated as admissions; but the failure to file 
such pleadings cannot operate to préjudice either party. In the 
case at bar it does not appear that the original notes and mortgage 
were attached to the claim, as required by the bankrupt law. ïhere 
was, however, no objection urged on that ground by the objectors, 
and presumably the original notes and mortgage were présent at 
the trial, and not attached (or may hâve been attached and copies 
substituted), or their présence may hâve been waived. The rec- 
ord discloses nothing on this question. At ail events, if the référée 
desired the notes and mortgage attached to the claim, he should 
hâve ordered them produced and declined to allow the claim to 
proceed further until they were, provided, of course, that they were 
in existence and under the control of the bankrupt. In re Eleanor 
T. Sumner, supra. But he did not disallow the claim on that 
ground. He based his disallowance on the ground that it was not 
really the debt of the bankrupt, but in fact the debt of his wife. 
This finding, in the opinion of the court, is so manifestly erroneous 
as to not require discussion. The bank presented its claim in 
proper form, and duly verified except in the above particulars, 
which the court treats as waived. This made a prima facie case 
for the bank, and under the bankrupt law it had the right to rest 
at that point, and the burden be shifted to the objectors. In this 
case the objectors ofïered no proof whatever; but the bank, in ad- 
dition to proving_ the claim, offered the testimony of the bankrupt, 
and he testified that "the money for which the note in controversy 
was given, was borrowed and used by me in my mercantile busi- 
ness. * * * The money was loaned me on the strength of Mrs. 
Carter's signing the note with me." No other testimony was of- 
fered by either party, and this witness was not cross-examined 
at ail. Neither one of the bank officers was examined or cross- 
examined, although the bank is located in the same town where 
the hearing was had. What is there in this record to overturn the 
positive proof of the cashier, who made proof of the claim, and of 
the bankrupt who gave this évidence? The court finds nothing in 
the record, except that it appears on the face of the note that the 
wife's signature is above that of her husband, coupled with the ad- 
ditional fact that when the first note was given (it being for the 
sum of $2,500) the money was placed to the crédit of the wife, and 
she checked the whole sum out to the husband, who used it in car- 
rying on his business. It may be added that the wife also gave a 
mortgage to secure the notes on her separate estate. Are any of 
thèse facts necessarily inconsistent with the positive testimony of 
the cashier of the bank and the bankrupt himself? Should thèse 
facts (call them suspicions if you will) be permitted to overturn the 
positive testimony of two witnesses who stand unimpeached, who 
testify positively to the contrary? The question is its own an- 
swer. The giving of a mortgage by the wife on her separate estate 
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to secure a débt of her husband îs not an uncommon thing. Many 
wives very foolishly do this very thing. Nor is it inconsistent at 
ail with the fact that the husband is the borrower. It may be ad- 
mitted that it is not usual for a surety to sign a note above the 
principal; but that fact is not inconsistent with the claim of the 
bank that the bankrupt was the borrower, and his wife the surety, 
or joint maker. The fact that the money procured on the iîrst 
note — i. e., $2,500 — was deposited to the wife's crédit may be treated 
as a suspicious circumstance ; but it is greatly weakened by the ad- 
ditional fact (which stands undisputed) that the money borrowed 
on the notes subsequently given (which were executed in exactly 
the same way) was deposited to the crédit of the bankrupt, and not 
his wife. It may be, in view of the course pursued, that if the bank 
or the bankrupt had béen called upon to explain why it was that 
the money procured on the first note was placed to the wife's crédit 
it would hâve been satisfactorily explained; but, as stated, the 
officers of the bank, who were in the same town, and the bankrupt, 
were on the witness stand. The bank officers were not examined, 
and the bankrupt was not cross-examined. The inference is — in- 
deed, must necessarily be — that the objectors felt that their case 
would not be strengthened by the examination of the bank officers 
and the bankrupt. The finding of facts, therefore, by the master, 
to the efïect that the wife was the borrower, is not sustained by 
the proof, and is manifestly erroneous and unjust. 

However, in the opinion of the court, the conclusion reached is 
not décisive of the case; The case, as made by the record, stands 
in this way: The bankrupt has borrowed the money upon which 
the bank's claim is based. His wife has signed the notes, and be- 
come the joint maker with the bankrupt, and has executed a mort- 
gage on her separate estate to secure the same (and confessedly 
the money was borrowed for the bankrupt, and was used by him in 
his business). In this state it was held in Goldsmith v. Lewine, 70 
Ark. 516, 69 S. W. 308 : "A married woman may mortgage her sep- 
arate property to secure her husband's debts, whether existing or 
to accrue." If the wife in this case should be called upon to pay, 
out of her separate estate, her husband's debts, she would be en- 
titled to be subrogated to whatever rights the bank has as against 
her husband's estate. By section 57i of the bankrupt act it is pro- 
vided : 

"Whenever a credîtor, whose claim against a bankrupt estate is secured by 
ttie individual undertaking of any person, falls to prove such claim, such per- 
son may do so In the creditor's name, and if he discharge such undertaking in 
whole or in part he shall be subrogated to that estent to the rights of the cred- 
îtor." 

It thus appears that by the very terms of the bankrupt act it- 
self, if the bank should fail to prove its claim against the estate of 
the bankrupt, the wife would hâve the right to do it in the bank's 
name ; and, if the bankrupt should probate the claim, the wife would 
hâve the right to step in and pay the entire indebtedness of the 
bank, and be subrogated to the rights of the bank in the estate of 
the bankrupt. 
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The action of the référée is therefore vacated and set aside, and 
an order will be made allowing the claim of the bank for the full 
amount, with accrued interest. 



UNITED STATES ex rel. GREBNBRIER COAL & COKE CO. v. NORFOLK 

& W. RT. CD. et al. 

(Circuit Court, S. D. West Virginia. June 24, 1905.) 

1. Interstate Commerce— Fédéral Courts— Mandamtjb. 

The only authority for tlie issuance of mandamus by a fédéral court In 
a suit by a sliipper to preveiit unlawful discrimination by an interstate 
railroad is eonferred by Act Gong. March 2, 1889, c. 382, 25 Stat. 853 [U. 
S. Comp. St. 1901, p. 3157], supplemcntary to the interstate commerce act 
and its amendments, providing that the fédéral Circuit and District 
Courts shall hâve jurisdiction, on relation of any person, flrm, or cor- 
poration, alleging violation by a common carrier of any of the provisions 
of the act which prevents relator from having interstate traffic nioved on 
terms or conditions as favorable as those given by the common carrier 
for like traffic under similar conditions to any other shipper, to issue 
mandamus to prevent such discrimination, etc. 

[Ed. Note. — For cases in point, see vol. 9, Cent. Dig. Carriers, § 93.] 

2. SAME— CONTEACTS. 

Where an interstate railroad contracted with complainant and other 
shippers to furnish coal and coke cars to such ^hippers on a basis that 
each shipper should receive such proportion of the total car supply as 
the number of his coke ovens bore to the vvhole number of coke ovens 
operated in the fleld, and relator admitted the validity of such contract, 
and that a distribution according thereto was équitable, but alleged that 
It was discriminated. against, in that it did not receive the proportion of 
cars to which it was entitled according to such distribution, a mandamus 
proceeding to compel an équitable distribution of cars according to such 
proportion was in effect a proceeding to enforce private contractual obliga- 
tions, and not to prevent discrimination in violation of interstate com- 
merce act, as amended by Act Cong. March 2, 1889, c. 382, 25 Stat. 855 
[U. S. Comp. St. 1901, p. 3157], and was therefore unsustainable. 

Upon Motion to Quash the Alternative Writ. 

C. W. Dillon and Priée, Smith & Spilh-nan, for relator. 

Jos. I. Doran and Holt & Dtincan, for Norfolk & Western Ry. Co. 

Vinson & Thompson, for Empire Coal & Coke Co., Elkhorn C. 
& C. Co., and McDowell C. & C. Co. 

Brown, Jackson & Knight and David E. Johnston, for Turkey 
Gap C. & C. Co. 

KELLER, District Judge. The Greenbrier Coal & Coke Com- 
pany, suing in the name of the United States of America, exhibited 
its pétition against the Norfolk & Western Railway Company, a 
corporation engaged in transporting interstate commerce, alleging 
a violation of the act of Congress approved February 4, 1887, c. 
104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154], entitled "An act 
to regulate commerce," and of the several acts amendatory and 
siipplementary thereto. In the pétition the other défendants were 
named as parties which had profited by the alleged unlavi'ful dis- 
crimination against the relator, and they were therefore made par- 
ties, that they might appear and protect their interests. 
138 F.— 54 
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The main averments of the pétition, omitting certain spécial al- 
légations, which, under the view of the case taken by me, hâve no 
pertinency upon the présent motion, are briefly: That the défend- 
ant railway company is a railroad corporation operating a railroad 
in the states of Virginia, West Virginia, and Ohio, and is engaged 
in interstate commerce. That the other défendants are corpora- 
tions organized under the laws of West Virginia, and are engaged 
in mining and shipping coal from points along tlie line of the rail- 
way company in West Virginia. That the relator is a like corpora- 
tion, and engaged in a like business of mining and shipping coal 
from a point on the line of the railway company in McDowell 
county, W. Va., to various markets in other states than the state of 
West Virginia. "That on the Ist day of April, 1904, and previous 
thereto, the défendant railway company agreed with the Green- 
brier Coal & Coke Company, and ail of the other coal companies 
herein mentioned as défendants, that the car supply upon which 
said coal companies were to ship their coal and coke to market 
should be furnished upon what was and is known in the particular 
coal fîeld where said mines are located as the 'coke-oven basis.' 
That is to 'say, the coke ovens owned and operated by the re- 
spective coal shippers along its line were to form the basis of car 
distribution, and that the car supply furnished by the said railway 
company between the respective coal shippers mentioned herein 
should be distributed to each shipper in proportion as the number 
of coke ovens owned and operated by such shipper bore to the whole 
number of cars available for the shipment of coal from said field." 
That the relator owned and operated 200 such coke ovens, and the 
défendant coal companies respectively operated the numbers of 
coke ovens given in the pétition, aggregating 9,307 in ail. That 
"said agreement and understanding to supply cars for the shipment 
of coal and coke upon said coke-oven basis was and is équitable 
and fair, and accepted by the relator and the other défendant coal 
companies, and according to which said basis of car supply the 
Greenbrier Coal & Coke Company was since the Ist day of April, 
1904, and is now, entitled to two and one-eleventh per cent, of the 
total number of coal and coke cars furnished by said railway com- 
pany for the shipment and distribution of coal and coke to said mar- 
kets from the mines, of the relator and the said défendant coal 
companies. That on the day and year last aforesaid, and since 
that time, it was always agreed and understood by and between 
said railway company, the relator, and the said défendant coal 
companies that cars and facilities for the transportation of coal 
mined and coke manufactured at the mines of the relator would be 
furnished by said railway company according to said basis of dis- 
tribution, and that, if there should be a scarcity of cars, there would 
be no discrimination in the distribution of the same to the several 
miners and shippers of coal along the lines of the défendant rail- 
way company, but the same would be prorated between the relator 
and the other défendant coal companies according to said coke oven 
basis." That the relator has made repeated demands upon the rail- 
way company for cars for shipment of its coal to various points 
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without the state of West Virginia ; that the railway company has 
discriminated and is still continuing to discriminate unjustly in 
favor of the défendant coal companies and against the relater, by 
giving to said défendant coal companies an undue and unreason- 
able proportion of cars for the transportation of coal and coke, and 
giving to relator much less than the fair proportion of cars justly 
due it. That in conséquence of such discrimination the relator has 
suffered great loss and damage, and is unable to retain the services 
of its miners and employés, and is subjected to loss of custom and 
to threatened suits for damage, etc. 

Upon the présentation of the pétition an alternative writ of 
mandamus was awarded, agreeably to the practice prevailing in 
West Virginia, returnable on the 6th day of June, 1905, at which 
time the parties appeared, and a motion was duly interposed on 
behalf of the principal défendant, the railway company, and certain 
of the other défendants to quash the alternative writ, and each para- 
graph thereof. This motion is in writing, and in substance allèges 
that the facts and allégations set up in the alternative writ (which, 
under the practice prevailing in this state, contains ail the aver- 
ments of the pétition) do not set forth a case of which the court 
has jurisdiction under the act of March 2, 1889, c. 382, 25 Stat. 855 
[U. S. Comp. St. 1901, p. 3157]. It is contended in support of the 
motion that the writ shows that the relator is seeking to enforce 
an alleged agreement with the railway company for the distribu- 
tion among its shippers of its coal cars available for use in the coal 
field where the mines of the relator are situated, and not for the 
enforcement of the provisions of the so-called Interstate commerce 
act in the manner provided by the act of March 2, 1889, and that 
the court therefore has no jurisdiction to award the writ. 

I hâve already quoted the averment of the writ (and pétition) set- 
ting up the existence of an agreement between the railway com- 
pany, the relator, and the défendant coal companies for the dis- 
tribution of coal cars in accordance with what is termed the "coke- 
oven basis." I now quote the language of the first command of the 
alternative writ, which is based on the first prayer of the pétition 
therefor, and is as follows : 

"That In the event of the scarcity of cars to be furnished by you, the salâ 
Norfolk & Western Railway Cîompany, to shippers of coal along your Unes. 
the proportion to which the said Greenbrier Coal & Coke Company Is entitled 
shall be fixed and determined to be at least two and one-eleventh per cent, of 
the total car supply furnished to such shippers in the partlcular field wherein 
Its mine is located, or whatever percentage of the whole number of cars 
furnished to the shippers of coal in the field where its mine is located the 
total number of coke ovens owned and operated by it bears to tbe whole 
number of coke ovens owned and operated by the other shippers of coal from 
said coal field." 

It is admitted that, except as conferred by statute in spécial cases, 
the courts of the United States hâve no original jurisdiction in man- 
damus, but their only power to issue the writ is in aid of jurisdic- 
tion already acquired. See Graham v. Norton, 15 Wall. 427, 21 L. 
Ed. 177 ; Bath Co. v. Amy, 13 Wall. 247, 20 L. Ed. 539 ; and the ré- 
cent case of U. S. ex rel. Interstate Commerce Commissioners v. 
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Lake Shore, etc., Ry. Co. (decided by the Suprême Court April 10, 
1905) 25 Sup. Ct. 538, 49 h. Ed. '870, in which it was held that 
jurisdiction "in a fédéral Circuit Court of an original proceeding 
by mandamus to compel an interstate carrier to make the report 
which the Interstate Commerce Commission is authorized by the 
act to regulate commerce to require cannot be inferred from the 
grant of authority to the commission to enforce that act, or from 
the direction to district attorneys of the United States or the At- 
torney General to institute ail necessary proceedings for the enforce- 
ment of its provisions." 

The only authority, then, for the exercise of jurisdiction by way 
of mandamus in a case like the présent, is to be found in the act of 
March 2, 1889, supplementary to the Interstate Commerce Act and 
its amendments, and which provides: 

"That the Circuit and District Courts of the United States shall hâve 
jurisdiction upon the relation of any person or persons, flrm, or corporation, 
alleglng such violation by a common carrier, of any of the provisions of the 
act to which this is a supplément and ail aets amendatpry thereof, as prevents 
the relator from havlng interstate trafflc moved by sald common carrier at 
the same rates as are charged, or upon terms, or conditions as favorable as 
those given by sald common carrier for llke trafflc under simlliar conditions 
to any other shlpper, to issue a wrlt or wrlts of mandamus agalnst said 
common carrier, commandlng such common carrier to move and transport 
the trafflc, or to furnish cars or other facilitles for transportation for the 
party applylng for the wrlt" 

It is equally elementary that mandamus will not lie for the en- 
forcement of mère private contractual obligations. Miller v. State 
Board of Agriculture, 46 W. Va. 192, 32 S. E. 1007, 76 Am. St. Rep. 
811 ; State v. Paterson, etc., R. R., 43 N. J. Law, 505, affirmed 45 
N. J. Law, 186; Rosenfeldv. Einstein, 46 N. J. Law, 479; State v. 
N. O., etc., R. Co., 37 La. Ann. 589 ; State v. Zanesville, etc., Turn- 
pike Co., 16 Ohio St. 308; State v. Howard Co. Court, 39 Mo. 375; 
State v. Republican River Bridge Co., 20 Kan. 404; People v. 
Dulaney, 96 111. 504; Parrott v. Bridgeport, 44 Conn. 180, 26 Am. 
Rep. 439; Bailey v. Oviatt, 46 Vt. 627; High on Extraordinary 
Remédies, § 25; Merrill on Mandamus, § 16; Spelling on Injunc- 
tions & Other Extraordinary Remédies, § 1379. 

It is unquestionably true that the pleadings of the relator do set 
up the existence of an agreement between the railway company, 
the relator, and the défendant coal companies for the distribution 
of ail the coal and coke cars of the railway company available for 
shipments of coal and coke from the coal field where the mine of 
the relator is situated, and that the pétition prays, and the writ 
nisi, following its prayCr, commands, that the railway company be 
required to furnish the relator with cars in accordance with the 
terms of that agreement. It is a cardinal principle that pleadings 
should be true, and upon this motion to quash, which is in the na- 
ture of a demurrer for want of jurisdiction apparent upon the face 
of the pleadings, the allégations of the writ and pétition are to be 
conclusively taken to be true. We hâve it then, for the présent 
purposes, as a fact, that such a private and gênerai agreement for 
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car distribution was made and entered into, and, as alleged by re- 
later, bas not been kept by the railway company. 

It is ingeniously argued by counsel for the relator that the facts 
set forth as to the agreement for distribution of cars are merely 
by way of récital, and that, inasmuch as it is alleged that said 
agreement provided for a fair and équitable distribution of the car 
supply, it was in harmony with, and merely declaratory of, the re- 
quirements of the interstate commerce act, and where, as in this 
case, there is an averment of dereliction of duty under the act, the 
court is empowered and it is its duty to assume jurisdiction and 
issue the writ. The question presented is somewhat novel, but the 
view of counsel for relator présents some difficulties to my mind. 
I consider that it must be true that in any investigation of alleged 
discrimination in car supply, under the interstate commerce act, 
made by this court upon the relation of a shipper of interstate traf- 
fic, it is not only compétent, but necessary, for the court to hear 
évidence concerning and render its independent judgment upon the 
question as to what proportion of the cars available for interstate 
traffic the relator is entitled to, and upon such finding to issue its 
peremptory writ, commanding the respondent to furnish the car 
equipment found to be the share or allotment justly due the re- 
lator. Now, in the case at bar, assuming that the allégations of 
the pétition are true, and that the respondent, in its return, sbould 
affirm the existence of the agreement asserted in paragraph ô ot 
the pétition and alternative writ, and aver that it had furnished 
relator with such proportion of cars as said agreement provided 
for, nothing would be left for ascertainment, under the pleadings, 
except the bare fact whether the respondent had in fact furnished 
to the relator its due proportion of cars under the agreement re- 
cited in the pétition. In other words, there would be left no issue 
upon which évidence could be taken as to whether the relator had 
received its due proportion of cars for interstate traffic under the 
law, or what that due proportion was. But assuming that the court 
undertook to brusji aside the mère state of the pleadings, and to 
make its own inquiry as to facts and conditions; following, let us 
say, the récent case of U. S. ex rel. Kingwood Coal Co. v. West Vir- 
ginia Northern R. Co. (C. C.) 125 Fed. 252, and arriving at the 
due proportion of cars for relator by an investigation of the relative 
capacity of ail the coal companies interested in the distribution., 
what would be the resuit? In the event that the proportion thus 
ascertained exactly tallied with the proportion due relator under the 
contract, the court might, it is true, award its peremptory writ, but 
in any other contingency I do not see how it could do so. As it 
appears b_- the record that ail the parties interested in the distribu- 
tion of thèse cars entered into an agreement for such distribution 
according to an arbitrary basis, which agreement, as between them- 
selves, they had a right to make, I can see no ground upon which 
the court could award any writ impairing the obligation of that 
agreement. If I am right in this view, it follows that the court 
could act by way of mandamus only in so far as its findings coin- 
cided with the terms of the said agreement, and a proceeding by 
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way of mandamus under the statute in name, would in fact be mere- 
ly a proceeding to enforce by peremptory writ the exécution of 
such agreement or çontract. If a contract exists, that contract 
measures the duty of the railway company, for it is surely trtie that 
a shipper need not take ail the cars he may be entitled to under 
the provisions of the law. If no contract exists, the shipper may 
demand under the law, and the law measures the duty of the rail- 
way company by those gênerai principles adopted by the courts for 
guidance in its ascertainment. 

Has the court a right to entertain jurisdiction for the purpose of 
determining whether or not a valid agreement exists, where the 
existence of such an agreement is asserted by the relator? This is 
not the case of a relator asserting the invalidity of a contract it 
was induced to make, and asserting its rights under the statute, 
but of one asserting the validity and essential legality and equality 
of the contract under the law, and seeking its enforcement by aid 
of the writ. Neither is this such a case as would be presented upon 
a pétition declaring simply upon the statutory rights of relator, and 
asserting that under the law it was entitled to a certain number or 
a certain percentage of ail cars available for Interstate coal traffic. 
If in such a case the return of respondent asserted a contract be- 
tween the parties regulating the question of car supply, and the 
relator replied generally to such return, the court would, of course, 
inquire into the existence and legality of such contract. If it were 
found to exist and to be légal, the court would be bound to dismiss 
the proceeding. If found not to exist or to be illégal, the court 
would administer relief. But suppose the relator, instead of re- 
plying generally to such a return, were to admit the existence and 
legality of the contract pleaded by respondent. We would then 
hâve a case much like the one at bar, save that the question would 
arise later in the proceeding. Such a case has arisen under the in- 
terstate commerce act, though not in a proceeding by way of man- 
damus, and has been passed upon by a very able judge, then chair- 
man of the Interstate Commerce Commission, namely, the late 
Judge Cooley, of Michigan. In Haddock v. Delàware, L. & W. R. 
Co., 4 Interst. Com. Com'n R. 296, where complainant, a miner 
and shipper of anthracite coal, complained of a préférence in the 
rates given for carriage of coal, the company set up as a défense 
that complainant was not entitled to be heard, because he had en- 
tered into a contract with the défendant before the passage of the 
statute by which the rates were determined. Complainant admit- 
ted the contract, but contended that certain sizes of coal which were 
not marketed when the contract was entered into ought not to be 
governed by the terms of the contract, but the commission held that 
no évidence could be admitted to show that the rates on such coal 
ought to be différent f rom those fixed in the contract ; Judge Coo- 
ley, in the opinion (page 314) saying: 

"If the rate of transportatlon were not flxed by contract, we might hâve 
jurisdiction to détermine what It ought to be; but, when the contracts before 
us made by the parties themselves hâve undertaken to détermine how the 
rates shall be fixed, that matter is taken entlrely out of our hands. We say 
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thls assuming ail thé whlle that the contracts are valld, just as the parties 
assume them to be, and expresslng no opinion for ouraelves on that point." 

I might almost paraphrase this language and apply it to this 
case, for, doubtless, if the question of car supply were not fixed by 
agreement, and complaint was made of a violation of duty under 
the interstate commerce act, the court might hâve jurisdiction to 
détermine what the car supply of the relator ought to be ; but when 
the relator asserts an agreement which it says is fair and équitable, 
by which the parties hâve undertaken to détermine how the cars 
shall be distributed, that matter is taken out of the hands of the 
court; and, even though there may hâve been a breach of that 
agreement by the respondent, this court is powerless to aid the re- 
lator by the writ of mandamus. 

I am of opinion that the pleadings herein do not présent a case 
for relief under the act of March 2, 1889, and accordingly order that 
the alternative writ heretofore issued herein be quashed, and the 
pétition dismissed. 

Let an order be entered in conformity with this opinion. 



VIRGINIA HOT SPRINGS CO. v. HEGEMAN & CO. 

(Circuit Court, S. D. New York. July 3, 1905.) 

1. Teade-Mabks and Teade-Names— Unlawful Compétition. 

Complainant and R. purchased parts of a tract of land containing 
springs whicti since 1845 liad been known as "Healing Springg." R. named 
liis springs the "Rubino Healing Springs," and sold the water under the 
name "Rubino Healing Springs Natural Llthia Water," while complain- 
ant's water was sold under the label, "Healing Springs. A Table & Mé- 
dicinal Water," etc., until after R. began successfully to market hls wa- 
ters, when plaintifC imitated R.'s labels by dropping the words "A De- 
llcious Table Water," and uslng the words "Uric Acld Solvent," suggest- 
ed by R.'s labels, containing the words "Eliminâtes uric acid." Up to the 
time R.'s labels appeared, complainant had said nothing in its labels of 
"Healing Springs, Va.," used in R.'s labels, except : "Healing Springs. 
A Table & Médicinal Water. From the Great Thermal Région of the 
Appalachian Ranges"— and ending its label with the words, "For sale by 
leading druggists in the United States, or can be ordered direct from the 
Virginia Hot Springs Company, Hot Springs, Bath Co., Virginia," after 
which complainant changed its labels, and added the words, "Healing 
Springs, Bath County, Va." It also appeared that ail of the springs 
were at a place having a post office known as "Healing Springs." Held, 
that R.'s labels so clearly difflerentlated the waters sold by him from 
those marketed by complainant that he was not guilty of unlawful com- 
pétition. 

-2. Same— Lâches. 

Complainant having been Idle in the development of its springs from 
1895 to 1896 or 1897, while R. was building up the springs in that locality 
and expendlng large sums of money in the enterprise, and until 1903, 
when it filed the blll for injunetion, and in the meantlme having imitated 
and copled R.'s methods, labels, and mode of advertising, It was guilty of 
Buch lâches as estopped it from maintaining the suit. 

[Ed. Note. — For cases in point, see vol. 46, Cent Dig. Trade-Marks and 
Trade-Names, § 95.] 
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3. SaME— WOEDS— RlGHT TO USE. 

Where certain springs on an entire tract of land were known as the 
"Healing Springs," a purehaser of a portion of such tract, containing a 
part of the springs, was not entitled to the exclusive use of such name as 
against a purehaser of the balance, with the springs known as "Llttle 
Healing Springs," or "New Healing Springs," thereon. 

In Equity. 

Suit for Injunction perpetually restralnlng défendant, Hegeman & Co., from 
In any form or manner whatsoever making use of the name "Heallug" or 
"Healing Springs" in connection with any water not from the spring of the 
complainant, and from in any form or manner placlng or causing to be placed 
upon containers of water not containing water from such spriug, or upon the 
advertislng Indlcia relatlng to such water, the name "Healing" or "Healing 
Springs," or any name or names substantially resembling such names "Heal- 
ing" or "Healing Springs," and also from holding Itself out to the public as 
the owner of the name or mark "Healing" or "Healing Springs," or as the 
owner of the springs known as the "Healing Springs," In Bath eounty, Va., 
and also from placlng on containers of Water, other than those holding water 
from the springs of the complainant, or upon the advertislng Indiela relatlng 
thereto, the twin waterfall mark shown in an exhiblt attached to the blll of 
complaint. The défendant dénies the existence of the alleged rlght to thèse 
names in complainant, and dénies that it has in any way violated any of the 
complalnant's rights. Further facts will appear in the opinion. Défendant 
gets its water from one Mr. Rubino, who is the real défendant, and who sells 
the water from his springs under the name, etc., complained of. 

Joseph A. Stetson (Melville E. Ingalls, Jr., of counsel), for com- 
plainant. 

Stern & Rushmore (Charles E. Rushmore, of counsel), for de- 
fendant. 

RAY, District Judge (after stating the facts). The complainant 
is a corporation of the state of Virginia, and owns and opérâtes 
three properties in the eounty of Bath, in said state, ail in the same 
section, known respectively as "Healing Springs," the "Warm 
Springs," and the "Hot Springs." It was incorporated about April, 
1892, and then became the owner of part of what is called the 
"Healing Springs Property." The complainant bottles and sells 
water from its spring known as the "Healing Springs," and on its 
bottles and other retainers for such water has certain labels and 
trade-marks containing the words "Healing Springs." In the bot- 
tles used for marketing this water up to 1894 were blown the words 
"Healing Springs Water, Bath County, Va." Since 1845 thèse 
springs now owned by complainant hâve been known as the "Heal- 
ing Springs." Prior to 1892 there was a hôtel there known as 
"Healing Springs Hôtel." People came there and drank of the wa- 
ters, and bathed in them. The property on which this spring, or 
thèse particular springs, was situated since 1845 has been known 
and designated in deeds and other papers and conveyed as the 
"Healing Springs Property." Thèse statements refer generally to 
the property now owned in part by complainant, but largely by de- 
fendant. 

In a book, "Minerai Springs of the United States and Canada," 
by Walton (3d Ed.) , published in 1883, we find : "Healing Springs." 
"Location and Post Office — Healing Springs, Bath County, Vir- 
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ginia. * * * Hotel, Healing Springs." Then follows a long 
article giving a description of the waters and their properties, and 
an analysis thereof. Originally the lands upon which thèse springs 
of complainant are situated were of considérable extent, and em- 
braced a stream of water including the Cascades and Twin Falls. 
Thèse are small waterfalls on such stream. As compared with 
présent times, the shipments and sales of water from the springs 
(now complainant's) were small, but still the business was carried 
on. No pains were taken with the grounds or springs, and no par- 
ticular attention was given to making the hotel and surroundings 
attractive. It does not appear what amount of money is invested 
in complainant's hotel and cottages, bath and bottling house, but 
it is not very large. The évidence of sales and shipments of water 
from complainant's springs is that this commenced about 1868 to 
1870, and that up to 1892 or 1894 the sales were made through a 
firm of druggists in Richmond, Va. The volume of. business done 
up to 1894 or 1895, when the complainant came into the property, 
is not shown. At some time this property known as the "Healing 
Springs Property" was divided. The complainant became the own- 
er of a small portion of the whole, containing what was formerly 
the main springs of the place, and one Jacob Rubino, who is de- 
fending this action, became the owner of the remainder, including 
the Cascades and the Twin Falls, and — what is quite important — a 
second group of springs on the undivided property when it and the 
springs took their name "Healing Springs." In one or more récent 
deeds of the Rubino property it has been spoken of as the "Little 
Healing Springs property, adjoining the Healing Springs property." 
Mr. Rubino's springs hâve médicinal qualities quite similar to 
complainant's from which they are distant less than half a mile. 
Mr. Rubino has expended very large sums of money in laying out 
his grounds, building a hotel, etc., with baths and bathing houses, 
and is doing a very large business. He has advertised at very 
large expense, and evidently with good judgment. Before Mr. 
Rubino became the owner of thèse premises, this group of springs 
now owned by him had been generally known in that vicinity as 
"Little HeaHng Springs," or "New Healing Springs," and at one 
time two small cottages were built there; and the waters of thèse 
particular springs were quite generally utilized, but were not bot- 
tled or put on the market. The other springs were sometimes 
called "Old Healing Springs." This was undoubtedly done, when 
done, after the new or little springs came generally into use to dis- 
tinguish them. When Mr. Rubino came into possession of this 
property and began his improvements, he named it "Rubino Heal- 
ing Springs," and it has continued to be so known. He so adver- 
tises them. Ail along there has been a "Healing Springs Creek," 
known and called such, running through this property — the part 
now owned by défendant. In literature advertising thèse springs 
prior to 1894, we fînd a référence to "The Cascades of Healing 
Springs Creek." In the book by Walton published in 1883, and 
above referred to, we find the author, in giving a description of the 
properties of thèse Healing Springs, saying, "It [the water] has 
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been well named, as it finds appropriate application to ail ulcerated 
conditions, whether of the skin or mucous membrane." He then 
describes the ulcers, etc., this water will cure or heal. The évidence 
shows that thèse springs were named "Healing Springs" because of 
the healing properties of the waters. 

In complainant's Exhibit No. 12, advertising pamphlet for season 
of 1896 put out by A. M. Stimson, manager, we iind pictures of 
"Healing Springs Hotel," "Cottages," "Cottage Row," "Lion Rock," 
"Through the Gap," "Healing Springs Falls," and "Cascade Heal- 
ing Springs." Both the Falls and Cascade are on the property now 
owned by Rubino. On Rubino's labels he has a picture of thèse 
Falls somewhat changed, while on complainant's labels we find a 
picture of the Cascade. Both show a double waterfall, but the fall 
of the Cascade is slight as corapared with that of the Falls. It is 
doubtful whether or not the picture of the "Healing Springs Falls" 
shows a double fall, but it is clear that the picture on Rubino's label 
is not made to imitate or intended to imitate that on complainant's 
label. In 1899 Rubino registered a trade-mark. No. 33,415. The 
material part reads; 

"My trade-mark conslsts of the représentation of waterfalls and surround- 
ing shrubs and trees, wlth a stream In the foreground and mountains in the 
background. This has generally been arranged as shown in the accompanying 
fac simile, in which the représentation has the appearance of a medallion 
bounded by a circular outline. The shape of the medallion may be changed 
without alterlng the character of the trade-mark, the essential feature of 
which is the représentation of waterfalls and surrounding shrubs and trees, 
with a stream in the foreground and mountains in the background. This 
trade-mark has been continuously used in my business since July 1, 1897. 
The class of merchandise to which this trade-mark is appropriated is bever- 
ages, and the particular description of goods comprised in sald class upon 
which I use the said trade-mark is minerai water. It is usually displayed 
on bottles, casks, and cans containing the goods by placing thereon a printed 
label on which the described trade-mark is shown." 

This trade-mark is the modified picture of thèse falls. The back- 
ground of mountains does not show in the advertisement of 1896, 
and it is not clear that such advertisement shows a double fall. 
Complainant has never used this as a trade-mark or as a mark to 
designate or distinguish its goods or waters. It was not made to 
imitate or simulate the Cascades of the complainant's label, nor does 
it simulate them. If it be a true picture of anything or of any 
natural object, it is something Rubino has the right to use. If it 
truly represents the "Healing Springs Falls" mentioned in the ad- 
vertising pamphlet of 1896, and there shown, Rubino has the right 
to use it, if not used with a fraudulent intent, or a purpose to mis- 
lead and palm ofï on the public waters from Rubino's springs as 
water from complainant's springs, for it represents scenery on his 
own property, not appropriated or used as a trade-mark by the 
complainant. If complainant, before Rubino came into the market, 
and before he became the owner of the Falls, had appropriated as 
his trade-mark, whether registered or not, the picture of thèse 
Healing Springs Falls, it may be doubtful whether Rubino, on be- 
coming the owner, would hâve had the right to adopt a picture of 
such Falls as his trade-mark. An interesting question would be 



VIRGINIA HOT 8PRINGS CO. V. HEGEMAN & (X). 859 

presented, but one not in this case — one not necessary to be dé- 
cidée hère. It may seem hard to deprive a man of the right to use 
a picture or an engraving of a natural object on his own premises 
as he sees fit in advertising spring water coming from a spring on 
the same premises ; but, if the owner of springs on lands formerly 
constituting part of the same premises has appropriated such pic- 
ture as his trade-mark and used it without objection, it may be that 
he is to be protected, even as against the owner of the premises, 
and consequently the owner of the object itself. If the one picture 
was liable to be mistaken for the other, the use of it by the owner 
of the object might in some cases be a fact, with other facts, tending 
to establish unfair compétition in trade. But ail this is aside from 
the questions in this case. Complainant uses as its trade-mark an 
engraving on its labels, etc., of the "Healing Springs Cascades." 
Rubino, we will assume, uses as his trade-mark an engraving on his 
labels, etc., of the "Healing Springs Falls." It is not done with 
intent to mislead or defraud, nor alone can such use hâve that ef- 
fect. 

The complainant put out its bottles, etc., of water from îts 
springs, with labels reading as follows: 

"Healing Springs. A table & Médicinal Water. From the Great Thermal 
Région of the Appalachian Ranges. 
"Analysis by Dickore & Morgan, Analytlcal Chemists, Cincinnati, O 

"Combinationa. 

"Magnésium Carbonate, 3.435 gr. per gallon, 

"Magnésium Sulphate, 6.076 gr. per gallon. 

"Calcium Sulphate, 2.380 gr. per gallon. 

"Calcium Carbonate, 23.065 gr. per gallon. 

"Sodium Sulphate, 1.673 gr. per gallon. 

"Sodium Ohloride, 0.143 gr. per gallon. 

"Potassium Sulphate, 2.586 gr. per gallon. 

"Potassium Chloride, 0.183 gr. per gallon. 

"Lithia Carbonate, 0.0356 gr. per gallon. 

"Ferrons Carbonate, 0.193 gr. per gallon. 

"Alumina, 0.048 gr. per gallon. 

"Silica, 2.677 gr. per gallon. 

"Bspecially adapted to ail forms of disease In whîch there exlsts torpidity 
of any of the organs connected with digestion; also of remarkable beneflt in 
ail affections of the skin. 

"A delicious Table Water. 

"ITor sale by leading druggists in the United States, or can be ordered direct 
from the Virginia Hot Springs Company, Hot Springs, Bath Co., Virginia." 

In the center of this reading matter is found an engraving of the 
"Healing Springs Cascade." The label is nearly white. 
In 1896 Rubino used this advertisement, viz. : 

"Wait Orders. Walt Orders. Wait Orders. Wait Orders. Rubino Heal- 
ing Springs Natural Lithia Water. From the Thermal Région of the AUe- 
ghany Mountalns of Virginia, U. S. A. Analysis by Prof. Chas. F. Chandler, 
of Columbia Collège, N. Y. A perfeet table and médicinal water. Also for 
sale at Acker, Merrall & Condit, and at Schoonmaker's Pharmacy, 42d St & 
Park Avenue. 

"Eliminâtes uric acid, alds digestion, prevents biliousness, strengthens the 
nervous System, conduces sleep, exceedingly efflcacious in ail forms of skin 
diseases ; and is a spécifie in rheumatism and goût. Prescribed and recom- 
mended for 28 years by Dr. Henry S. Pôle, résident physician, Hot Springs, 
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Bath County, Virginia. Testlmonials and références from leading officiais, 
business men and physlclans. 

"Ail communications addressed to The Rublno Healing Springs Co., Heal- 
Ing Springs, Batli County, Virginia. New York Ageucy & Salesroom, 7 W. 
42d St." 

He then used a "temporary label" as follows: 

"Temporary Label. 

"Llthla Water from the Rubino Healing Springs, Bath Co., Va. Eliminâtes 
urie acid, aids digestion, prevents biliousness, strengtbens the nervous Sys- 
tem, conduces sleep, exceedlngly efflcacious in ail forms of skin diseases and is 
spécifie in rheumatism and goût. 

"Prescrlbed and recommended for 28 years by Dr. Henry S. Pôle, résident 
physlclan Hot Springs, Bath Co., Va. 

"Rubino Healing Springs Co. Temporary New York Office: 3 Broad St., 
Drexel Building." 

And then this label, viz.: 

"Rubino Healing Springs Natural Llthla Water. From the Thermal Région 
of the Alleghany Mountalns of Virginia, U. S. A. Analysis by Prof. Chas. F. 
Chandler of Columbia Collège, N. Y. A perfect table and médicinal water. 
For sale by ail leading druggists and grocers. Eliminâtes uric acid, aids di- 
gestion, prevents biliousness, strengtbens the nervous System, and is a spé- 
cifie in rheumatism and goût. Prescrlbed and recommended for 28 years by 
Dr. Henry S. Pôle, résident physlclan, Hot Springs, Bath Co., Va. 

"The Rubino Healing Springs Co., Healing Springs, Bath County, Virginia. 
New York Office, 56 West 45th St." 

In the center of this we hâve an engraving of the double falls — • 
it may be, of the "Healing Springs Falls." 

Mr. Rubino has also put out advertising pamphlets and material 
reading in the heading, and on first page, as follows : 

"Rubino Healing Springs Natural Llthla Water. Railroad Station, Hot 
Springs, Virginia, office and salesroom 7 West 42d St., New York City." 

This address is changed to "56 West 45th St." He also says: 

"Is unexcelled as a table water. Clubs and familles will find in the Rubino 
Healing Springs Natural Llthia Water a delidous antidote for overlndulgence 
in eating or drinking. * * * Bach and every bottle bears the signature 
of the Rubino Healing Springs Company on the label across mouth of bottle." 

In this and another advertising pamphlet Rubino gives the an- 
alysis of bis water as follows : 

"Analysis of Prof. Chas. F. Chandler, Columbia Collège, New York: 

Grains per 
U. S. Gallon. 

Sodium Chloride 0.3215 

Sodium Sulphate 2.7658 

Potassium Sulphate 2.3436 

Calcium Sulphate 6.4841 

Lithium Bicarbonate 0.5167 

Strontium " " trace 

Calcium " " 25.9330 

Magnésium " " 12.8567 

Iron and Alumina 1 0.1516 

Sillca 1.1956 

Total 52.5686" 
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On ail of thèse advertisements we find Rubino's trade-mark — 
the double waterfalls, with stream in front and a background of 
raountains. 

It will be noted that in this advertising label of the complainant's 
water there is no référence to "Lithia Water," while in the Rubino 
label not only are the words "HealingSprings"preceded by the word 
"Rubino," in the same large, conspicuous type, but foUowed by the 
words "Lithia Water." Then thèse labels are signed conspicuous- 
ly by "The Rubino Healing Springs Co." It appears in some of 
the exhibits that on complainant's property there are two springs, 
the médicinal qualities or properties of which are substantially the 
same. See complainant's Exhibit 7, pp. 18, 25. Rubino has sev- 
eral springs, and in his advertising he speaks specially of springs 
5 and 6 as "Lithia Water." After Mr. Rubino had come upon the 
market with his waters from his springs, and had put out his bot- 
tles or other containers with labels naming the water "Lithia Wa- 
ter," and stating among its properties "éliminâtes uric acid," the 
complainant changed its labels to imitate and compete successfully 
with Mr. Rubino by adding the words "Lithia Water" (words it 
had not before used), and by dropping the words "a delicious table 
water," and using the words "Uric Acid Solvent" (words not found 
in its prior labels, and suggested by Mr. Rubino's labels). Mr. 
Rubino on his labels placed the words as a signature and address : 
"The Rubino Healing Springs Co. Healing Springs, Bath County, 
Virginia. New York Office, 7 West 42d St." 

Up to the time Rubino's labels appeared, complainant had said 
nothing in its labels of "Healing Springs, Virginia," except : 
"Healing Springs. A table and médicinal water. From the Great 
Thermal Région of the Appalachian Ranges" — and ending its la- 
bel: "For sale by leading druggists in the United States, or can 
be ordered direct from the Virginia Hot Springs Company, Hot 
Springs, Bath Co. Virginia." Thèse words of this label were as 
suggestive that the complainant's waters came from the Hot 
Springs as that they came from the Healing Springs. But now 
complainant changed its labels and also added the words "Healing 
Springs, Bath County, Virginia." 

The évidence shows that there are several minerai springs, or 
springs with médicinal qualities, in différent parts of the United 
States, known as "Healing Springs," and having that name. From 
the évidence in the case it appears clear to the court that instead 
of Mr. Rubino having donc anything to imitate and palm off on 
the public the waters from his springs as water from the springs of 
complainant, or to deprive complainant of its trade and business, 
or to injure the complainant in its said business, or to confuse the 
public, he has done much to aid complainant in its business — much 
tp bring the waters of complainant into prominence and into the 
market, and to give prominence to this Healing Springs section of 
Virginia. True, he does not use the word "Little" or "New." The 
complainant does not use the word "Old." Ail thèse springs are 
"Healing Springs." Ail thèse springs are at a place having a post 
ofHce known as "Healing Springs." Mr. Rubino has prefaced the 
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word "Healing" with the word "Rubino," and he has added words 
"Lithia Water," and a trade-mark which so clearly distinguish and 
differentiate the waters he places on the market from those mar- 
keted by the complainant that the court fails to see how confusion 
can arise — how the complainant can be or is injured. 

The complainant was idle from 1895 to 1896, or 1897, at the very 
latest, while Mr. Rubino was building up the springs, the locality, 
and the trade, and expended tens of thousands of dollars in the en- 
terprise, and until November, 1903, when it filed this bill. In the 
meantime it was imitating and copying Rubino, appropriating his 
methods, and getting ideas from him. It imitated and copied his 
labels and mode of advertising, and his mode of fîltering the wa- 
ters. It comes into court too late, even if it ever had cause of com- 
plaint. The court finds and holds that Mr. Rubino has not intend- 
ed to defraud or mislead or deceive the public, or take away any 
part of complainant's trade or indulge in unfair compétition, and 
that his acts do not hâve those efïects, or any one of them. The 
court also finds that the complainant has not only acquiesced in, 
but has copied and approved, Mr. Rùbino's methods. That com- 
plainant has been guilty of such lâches that it is estopped from 
maintaining this action. The labels and advertisements used by 
Mr. Rubino are so difïerent from those of complainant that con- 
fusion and injury cannot arise. The use of the word "Rubino" be- 
fore "Healing Springs," and of "Lithia Water," etc., sufficiently 
dififerentiates them. It is clear that complainant has no exclusive 
right to use the name "Healing" or "Healing Springs" in connec- 
tion with the waters from thèse springs on this property now owned 
by complainant and by Rubino in two parcels. It had one owner, 
and was held as an entirety — an entire property — when it and the 
springs thereon took the name "Healing Springs." The défendant 
is simply selling the waters put up by Rubino, and, as he does not 
ofifend, the défendant does not. It is unnecessary to refer to the 
decided cases. 

The défendant is entitled to a decree dismissing the complaint, 
with costs. 



In re SHANKER. 
(District Court, M. D. Pennsylvanla. July 7, 1905.) 

No. 524. 

Bankeuptct— DiscHABGE— Heaeinq — Attendance dp Bankbupt. 

Under Bankr. Act July 1, 1898, e. 541, § 7, 30 Stat 548 [U. S. Comp. St. 
J901, p. 3424], provldlng that the bankrupt shall attend the first meeting 
of his credltors if dlrected by the court or a judge thereof to do so, and 
the hearing on his application for a discharge if filed, the banljrupt's at- 
tendance before the référée on hearing of objections to his application for 
a discharge demanded by credltors cannot be dispensed with by the 
référée. 

In Bankruptcy. On certificate from référée sur application of 
bankrupt for a discharge. 

W. C. Kress and R. B. McCormick, for objecting credltors. 
C. S. McCormick, for bankrupt. 
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ARCHBALD, District Judge. The bankrupt having applied for 
a discharge, and the case coming up for a hearing before the référée 
on objections thereto, the objecting creditors refused to proceed 
because the bankrupt was not in attendance. The référée, however, 
was of opinion that this was not necessary; and, not being con- 
vinced that any good would be accomplished by it (the bankrupt 
having been fuUy examined at the first meeting of creditors with 
regard to the matters covered by the objections), and believing that 
advantage was merely being taken of the fact that the bankrupt had 
fled the country because of having to pay the costs in a criminal 
case, he declined to require it. To this the creditors except, and 
the case is now brought hère for review. 

Among the duties enjoined by the bankruptcy act on the bank- 
rupt (section 7, Act July 1, 1898, c. 541, 30 Stat. 548 [U. S. Comp. St. 
1901, p. 3424]) is that he "shall attend the first meeting of his cred- 
itors, if directed by the court or a judge thereof to do so, and the 
hearing upon his application for a discharge, if fîled." This appar- 
ently imposes upon him the absolute obligation to attend in the one 
instance, although not in the other, without an order; and, while 
there has been no express décision of the question, so far as I hâve 
been able to find, this is the accepted construction put upon it by 
the leading text-book writers upon the subject. Commenting upon 
this section of the act (this provision of it as well as others), it is 
said in Collier on Bankruptcy (5th Ed.) p. 103 : 

"Four things Bhould be noted: (a) The bankrupt Is not obllged to attend 
the first or any other meeting of creditors, unless ordered to do so; (b) if 
his home or usual place of business is more than one hundred and fifty miles 
from the place of meeting, he cannot be required to attend, save for cause 
shown ; (c) if ordered to attend a meeting other than in the place of his rési- 
dence, he is entitled to actual expenses out of the estate ; and (d) that, none 
of thèse limitations seeming to apply to a hearing on a discharge, he must 
attend such a hearing wherever it is, and at his own expense, even though not 
ordered to do so." 

3o in Loveland on Bankruptcy (2d Ed.) § 212, it is said: 

"It la the duty of the bankrupt to attend the hearing upon his application 
for a discharge, if filed, without an order of court, or service of notice or 
proeess. He cannot object to attending on account of the distance, where 
the hearing Is at the recognized place of holding court." 

While in Brandenburg on Bankruptcy (3d Ed.) § 210, this is 
assumed to be the effect of the statute, although there is no ex- 
press deliverance with regard to it ; it being observed that, where 
the bankrupt is dead, so that "it is impossible to comply with the 
requirement as to his personal attendance" at the hearing on his 
application for a discharge, the court or the référée may proceed 
notwithstanding his absence. The construction which is so adopt- 
ed by thèse several authors is the natural and obvions one, and it 
is difficult to see how to escape it. The opposite construction is 
based upon the assumption that the qualifying words, "if directed 
by the court or a judge thereof to do so," which appear in the 
clause in question, apply to the hearing on the application for a dis- 
charge, the same as to the first meeting of creditors. In re Parker, 
1 Am. Bankr. Rep. 615, 618. But this is not the way it reads, nor 
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is it the grammatical connection ; and, while it is not an impossible 
construction, it is not the logical nor the natural one. Neither is 
it consistent with the proviso at the end of the section, where, as 
already noted in the qtiotation from ColHer, it is declared that the 
bankrupt "shall not be required to attend a meeting of his creditors, 
or at or for an examination at a place more than one hundred and 
fifty miles distant from his home or principal place of business, or 
to examine claims except when presented to him" (ail of which 
duties are enjoined upon him in the preceding part of the section), 
"unless ordered by the court or a judge thereof, for cause shown;" 
in which connection it is further provided, that "the bankrupt shall 
be paid his actual expenses from the estate when examined or 
required to attend at any place other than the city, town or village 
of his résidence." No mention is hère made of the hearing on an 
application for a discharge, although previously spoken of at the 
head of the section, and it certainly is not included in anything 
which is otherwise referred to. Such a hearing is not a meeting of 
creditors ; nor is it essentially an examination of the bankrupt, al- 
though it may resuit in that. It is simply the occasion assigned 
for the trial of the issues raised by the exceptions to his discharge, 
in which, unlike the other proceedings subséquent to an adjudica- 
tion, the bankrupt is an immédiate and interested party. As such 
it is no hardship upon him to require that he shall be on hand to 
meet any demand in the way of évidence that may be made upon 
him, and it would be contrary to ail rule if his attendance could 
only be procured by express order, for cause shown, at the expense 
of the estate (which in many cases, as hère, would mean at the ex- 
pense of creditors), where such hearing was not at the place of his 
résidence. It is true that the testimony of the bankrupt taken at 
the first meeting of creditors may be used against him ; but at that 
early stage in the proceedings the issues are not well defined, and 
the examination is more to secure information to be used in ad- 
ministering the estate than for the purpose of deciding anything. 
Neither are creditors confined to what is there elicited ; while the 
séparation of that which is relevant from that which is not, by a 
new examination, is likely to aid materially in the correct disposi- 
tion of the questions raised. It may be, in the présent instance, as 
intimated by the référée, that captious advantage is being taken of 
the absence of the bankrupt; but, if the parties are within their 
rights, we cannot go into motives. Neither can we say for a cer- 
tainty that a further examination of the bankrupt will serve no pur-' 
pose. Thé creditors call for it, and, as I read the law, they cannot 
be denied. If hardship seems to resuit, it is to be remembered 
that a discharge of the bankrupt from his debts is a large privilège, 
and, while it cannot be refused, where the law has been complied 
with, except upon the grounds there mentioned, yet the steps lead- 
ing up to it must be foUowed before it can be claimed of right. 

It follows that the bankrupt must attend before the référée at 
the further hearing upon his application for a discharge, on being 
given opportunity therefor, and that upon his failure to do so, the 
application must be dismissed. And it is so ordered. 
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TABER V. TRUSTEES OF STATE HOSPITAL FOR INSANE OF SOUTH- 
EASTERN DIST. OP PBNNSYLVANXA. 

(Circuit Court of Appeals, Thlrd Circuit June 16, 1905.) 

No. 3. 

Masteb and Servant— Implied Renewal of Emplotment— Action or Board 
OF Tbustees. 

Plaintiff was elected résident physician for a state hospital for the in- 
sane, for several terme of one year each. At the expiration of one of 
such terms the board of trustées postponed action on the élection of a phy- 
sician, and continued to postpone the matter for several meetings, when 
a successor to plaintiff was elected, and she was notifled of such fact. 
She had full knowledge of the action taken at each meeting. Held that, 
under such circumstances, there was no implied contract employing plain- 
tiff for another year, but at the expiration of the year for which she had 
been elected her employment was subject to termination at any time either 
by the board or by herself. 

In Error to the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

See 127 Fed. 174. 

Charles A. Chase, for plaintiff in error. 
J. S. Prichard, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. The plaintiff in error brought an ac- 
tion against the défendants in error to recover $2,072.50, with inter- 
est, which she claimed to be due and owing to her by reason of 
her removal from the position of résident female physician of the 
State Hospital for the Insane of the Southeastern District of " Penn- 
sylvania. The court below directed a verdict for the défendants, 
which was accordingly rendered, and, judgment thereon having 
been duly entered, this writ of error was sued out. 

The facts were undisputed, and may be briefly summarized. The 
plaintiff was appointed résident female physician of the hospital on 
October 1, 1896, for one year. She was re-elected in October of 
1897, of 1898, and of 1399, and in each instance for one year. At 
the annual meeting of the board in October, 1900, when, in the 
usual course, the élection of such physician for the then ensuing 
year would hâve taken place, the élection was "postponed for the 
présent." A meeting was held in November, 1900, at which, so far 
as appears, nothing material transpired; another in December, 1900, 
at which the secretary was authorized to advertise for a résident 
female physician, "and submit the application to the board at the 
stated meeting January 4, 1901" ; and another on January 4, 1901, 
at which an élection was entered upon, but no choice made; and, 
finally, there was a meeting upon January 18, 1901 (to which time 
the meeting of January 4, 1901, had been adjourned), at which the 
following resolution was adopted by the board : 

"That the secretary notlfy Susan J. Taber that the board of trustées, at 
a meeting held this day, elected as her successor, as chief résident physician 
of the female department, Dr. Mary M. Wolf, to enter upon her duties Feb- 
138 P.— 55 
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ruary 1, 1901 ; and that Dr. Taber be further notlfled to dellver to Dr. Wolf 
on that date ail the books, papers, records, and property of the Uospital la iher 
possession." 

As stated in the brief filed on her behalf : 

"The claim of the plalntiff in errer hère is that having failed to dismiss 
her from the office which she held at the expiration of the year, but allowing 
her to remain in the exercise of the duties of her office, was, in légal efCect, 
an employaient for another year; and that the dismlssal on the Ist day of 
February, ,1901, was In violation of her contract with the hospltal, and that 
she is entitled to recover the balance of her yearly salary, and a sum sufficient 
to cover her llviiig expenses for the balance of the year." 

The légal proposition, which has been invoked to support this 
claim is inapplicable to the présent case. It is true, no doubt, that 
where a person employed for one year continues in the employ- 
ment, by mutual acquiesence, after the expiration of the year, the 
inference ordinarily is that the term of the employment has been 
extended for another perîod of one year; but in this instance that 
inference cannot be deduced. No renewal of the plaintiff's em- 
ployment for any fixed period can be implied, because the estab- 
lished facts do not admit of it. She was not re-elected in October, 
1900, and she knew it. She was informed, too, of ail the proceed- 
ings which hâve been ref erred to, from time to time as they occur- 
red. They wer^ coiitemporaneously recorded in the minutes of the 
board, and she testified that she always looked at the minutes ; that 
it was part of her duty to do so. She saw fit to remain in her 
position with full knowledge that the question of her re-election 
was an opèn one, and shé cbuld not havé failed to understand that, 
until an élection should actually take place, her employment was 
but temporary, and subject to termination at any time, either by 
the board or by herself. She had no ground whatever for sup- 
posing that, if not re-electèd, she would be retained precisely as if 
she had been; and her contention that there was, in légal efîect, 
an employment for another year, is without force, because the im- 
plication of an agreement to that efîect is absolutely precluded by 
the circumstances which the évidence conclusively disclosed. 

The second section of the Pennsylvania statute of Jurte 4, 1879 
(P. L. 98), to which our attention has bèen called, provides that 
the appointment of a female physician for such a hospital as this 
shall be for a term not exceeding five years, and that she shall not 
be subject to removal within that term, except for cause. But as 
the plaintifïtwas not removed within any term for which she had 
been appointed, this provision is wholly irrelevant. 

The judgment of the Circuit Court is affirmed. 
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SWIFT & CO. V. JOHNSON. 

(Circuit Court of Appeals, Eighth Circuit. June 24, 1905.) 

No. 1,991. 

1. DeATH BT WbONGFXJI, ACT— RIGHT OÏ- ilECOVEBT^COMMON Law— Statxites. 

By the common law no action lies for an injury resultlng in death. 
Wiiere a riglit of action Is given by statute, an action can be maintalned 
only for the benefit of tbie persons named in the statute, and then only 
for the recovery of such damages as are eontemplated by it. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Death, §§ 10, 11.] 

2. Same— Minnesota Statute— Beneficiaries— Damages. 

The right of action given by the Minnesota statute la for the exclusive 
benefit of (a) those who hâve demands for the support of the deeeased 
durlng the time, If any, Intervening between hls injury and his death ; 
(b) those who bave demands for his funeral expenses ; and (c) the widow 
and next of kln. \Vhere the deeeased leaves no widow or child, the Min- 
nesota statute makes the father, if llving, the sole next of kin, to the ex- 
clusion of a surviving mother and slster. The damages which may be 
recovered under the Minnesota statute for the beneiit of whoever may be 
next of kin is limited to compensation for the loss of such pecuniary bene- 
fit as could hâve been reasonably expected to resuit to the beneficiary or 
beneflciaries, as of légal right or otherwise, from the eontinued life of the 
deeeased, excluding ail considération of punitive éléments, loss of society, 
wounded feelings of the survivors, and suffering of the deeeased. 

[Ed. Note. — For cases In point, see vol. 15, Cent. Dig. Death, §§ 35-^8, 
112.] 

8. Same— Teial— -RuLiNGS Calctjlated to Cattse Jubt to Give Considéra- 
tion TO Loss of Othbks than Légal Beneficiary. 

In an action to recover for death by wrongful act, where the father Is 
the sole beneficiary and the recovery will be for his exclusive benefit, the 
admission of évidence of the mother's expectaney of life, and other rulings 
caleulated to cause the jury tp believe that any recovery will or can be 
80 distributed by the probate court that the mother may participate in the 
distribution, are prejudicial to the défendant, and elearly entitle it to 
hâve the jury plainly instructed in the final charge that no damages can 
be given for any loss sustalned by the mother, and that no part of the 
recovery will be for her benefit 

4. Same— Infants— Emancipation. 

Where deceased's father willfully abandoned him when nine years of 
âge, and contributed nothing to his support up to the time of his death, 
a period of seveu years, during which he was obliged to support himself, 
the law implles an émancipation, and recalls the father's right to the 
child's services and earnlngs. 

[Ed. Note. — For cases in point, see vol. 37, Cent Dig. Parent and Child, 
§ 167.] 

5. Same— Pecuniabt Loss must Appeae bt Evidence and Cannot be Meee- 

IT Conjectubbd. 

The law, in confining the compensation to the pecuniary loss, does not 
run along the Unes of the imaginary and the possible, but rather along 
the Unes of the actual and the probable, and therefore the loss must be 
made to appear by the évidence. Conjecture cannot supply the absence 
of évidence, or avoid the eftect of évidence which is presented. 

[Ed. Note. — ^For cases in point, see vol. 15, Cent Dig. Damages, §§ 55-57, 
502, 509.] 

6. Saiie— Reasonable Expectation of Pecuniaet Benefit feom Contintj- 

ANCE OF Life— Evidence. 

Whère a father willfully abandoned his family, Including deeeased, 
then nlne years of âge, and dld not communlcate with them or contribute 
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anythlng to thelr support up to the time of the death of the deceased, a 
perlod of seven years, and where the deceased actually turned ail of his 
earnings over to hls mother, to be used for tbe support of his younger sls- 
ter and hlmself, évidence that prier to his death deceased had made state- 
ments that, if his father was in need of anything, he would give him a 
dollar, or something, and that he would always carry money in his pocket, 
and, if he ever met hls father, he would offer him money, if he would 
tàke it, while afCordlng basis for conjecture respectlng a possible restora- 
tion of tbe natural relations of father and son, had the son lived, was too 
unsubstantial to sustain a flnding by tbe jury of a reasonable expectation 
that the continued life of the son would bave been of pecuniary beneiit to 
the father. 

7. SaME— DiRECTED VERDICT FOE NOMINAI, DAMAGES. 

Where an action to recover for the death of a mlnor son Is prosecuted 
for the sole beneflt of the father, who is eonclusively shown to bave lost 
his légal right to the services and earnings of the son during bis minority, 
and wher,ef apart from this légal right, there is no substantial évidence of 
a reasçnable expectation of pecuniary beneflt to the father from the con- 
tinued iife of tbe son, the recovery should be limited to nominal damages. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Death, § 97.] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

This was an action by an administratrix, on behalf of the next of kln, to 
recover damages for tbe death of ber intestate. There was substantial évi- 
dence tending to show that the death resulted from an injury caused by tbe 
négligence of the défendant, which would hâve given the deceased a right 
of recovery, had he lived. The injury and death occurred at South St. Paul, 
Minn., March 13, 1903. The deceased was about 17 years of âge, and left 
survlving him a father, aged 38 or 39 years, a mother, and a younger sister, 
but no wldow or chlld. In 1896 the father informed the mother that she 
must go out washing, and that be would not provide for ber or the children. 
He then separated from them, and did not thereafter contribute anything 
to their support or bave any communication with them, save that on one 
occasion he inquired of the son if he liked the work which he was doing, and 
told him to be good, and on another occasion gave bim 50 cents. After tbe 
séparation the children lived with tbe mother, who for tbe next three or four 
years supported them and herself by tbe proceeds of such employment as 
she could obtain. Sbe then obtained a divorce and married again, tbe children 
continuing to live with her as before. From about that time tbe son bad 
regular employment, and gave ail of bis earnings to his mother, who used 
them chiefly in supporting the children. At the time of bis death he was 
earning $45 per moutb. He was a strong and Industrious lad, of fair éduca- 
tion for pne of his opportunities, and with a strong affection for his mother 
and sister. The only évidence respectlng the son's disposition toward his 
father was this : The mother testlfied : "I don't know if he gave him any- 
thing. I don't know; but he said, if bis fatber was in need of anything, he 
should give him a dollar." "He would very seldom speak of him. He always 
said, if bis father was in need of anything he would give him something." 
And anotber witness, intimately acquainted with tbe family, and who had 
seen the son frequently, testifled: "Q. Did you ever hear him express bis 
feelings toward his father? A. Not until I spoke about bow destitute 
bis father was, and that I bad got him some things. He said he would always 
carry money in bis pocket, and, if he ever met his father, he would offer him 
money, if he would take It." When tbe fatber separated from the family 
he was a saloonkeeper at South St. Paul, was greatly addicted to tbe exces- 
sive use of liquor, and when Intoxicated was inclined to use harsh and unkind 
language toward his wlfe and children. He was improvident and squandered 
whatever came Into his handS. In 1901 he was still in South St. Paul, but 
doing notbing. In the spring of 1902 be was in destitute eircumstances at 
Hastings, Minn., where he obtained employment until November of that year, 
when be received about $200 in wages, and went away witb the purpose to 
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engage Iri the saloon business elsewhere. What became of him after leaving 
Hastings is not shown. Durlng his employment at that place he remalned 
sober, and was heard to speak alïectionately of his chlldren, but he did 
nothing toward resumlng his parental duties, or toward restoring between 
himself and his chlldren the natural and usual relations of parent and child. 
It does not appear that he took any interest in the prosecution of the action 
by the administratrix, or that he even knew of the death of the son. There 
was a verdict and judgment for plaintlfC for $2,500, which défendant seeks 
to hâve reversed upon this writ of error. 

Robert E. Olds (Frank B. Kellogg, C. A. Severance, Alfred H. 
Veeder, and Henry Veeder, on the brief), for plaintifï in error. 
S. C. Olmstead, for défendant in error. 

Before SANBORN, VAN DEVANTER, and HOOK, Circuit 
Judges. 

VAN DEVANTER, Circuit Judge, after stating the case as 
above, delivered the opinion of the court. 

The principal questions presented upon this record are : (1) For 
whose benefit was the action maintainable? (2) What was the 
proper measure of recovery? 

By the common law no action lies for an injury resulting in 
death, but the state of Minnesota, like most or ail of the other 
States, has enacted a statute, modeled after Lord Campbell's act in 
England, which modifies the common-law rule, and authorizes the 
maintenance of such an action. Gen. St. 1894, § 5913. Being en- 
tirely statutory, the action can be maintained only for the benefit 
of the persons specified in the statute, and then only for the recovery 
of such damages as are contemplated by it. Nash v. Tousley, 28 
Minn. 5, 8 N. W. 875; Scheffler v. Minneapolis & St. Louis Ry. 
Co., 32 Minn. 125, 19 N. W. 656 ; St. Louis, Iron Mountain & South- 
ern Ry. Co. V. Needham, 3 C. C. A. 129, 52 Fed. 371; Western 
Union Telegraph Co. v. McGill, 6 C. C. A. 521, 57 Fed. 699, 21 
L. R. A. 818; Sanders v. Louisville, etc., Co., 49 C. C. A. 565, 111 
Fed. 708. Repeated and uniform décisions of the highest court 
of the state hâve given to the statute a settled meaning and effect, 
which may be summarized as follows : The right of action which 
the statute créâtes is for the exclusive benefit of (a) those who 
hâve demands for the support of the deceased during the time, if 
any, intervening between his injury and his death ; (b) those who 
hâve demands for his funeral expenses; and (c) the widow and 
next of kin. The damages recoverable for the benefit of the widow 
and next of kin are confined to compensation for their strictly pe- 
cuniary loss, excludingall considération of punitive éléments, loss of 
Society, wounded feelings of the survivors, and sufïering of the de- 
ceased ; and the extent of the loss is to be determined solely with 
référence to the pecuniary benefit reasonably expected by the widow 
and next of kin, as of légal right or otherwise, from the continued 
life of the deceased. Shaber v. St. Paul, Minneapolis & Manitoba 
Ry. Co., 28 Minn. 103, 107, 9 N. W. 575 ; Scheffler v. Minneapolis & 
St. Louis Ry. Co., 32 Minn. 518, 21 N. W. 711; Robel v. Chicago, 
Milwaukee & St. Paul Ry. Co., 35 Minn. 84, 89, 27 N. W. 305; 
Bolinger v. St. Paul & Duluth R. Co., 36 Minn. 418, 31 N. W. 856, 
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1 Am: St. Rep. 680 ; Hutchins v. St. Paul, Minneapolis & Mànitoba 
Ry. Co., 44 Minn. 5, 9, 46 N. W. 79; Gunderson v. Northwestern 
Eleya,tor Co., 47 Minn. 161, 164, 49 N. W. '694 ; State ex rel. v. 
Probate Court of Dakota County, 51 Minn. 241, 53 Î<J. W. 463; 
Sykora v. Case Threshing Machine Ce, 59 Minn. 130, 60 N. W. 
1008 ; Sieber v. Great Northern Ry. Co., 76 Minn. 269, 275, 79 N. 
W. 95 ; Foot v. Great Northern Ry. Co., 81 Minn. 493, 84 N. W. 342, 
52 L. R. A. 354, 83 Am. St. Rep. 395, As a matter of pleading, it is 
also settled by the décisions of the state court that a compîaint 
does nôt show a right of recovery in respect of a widow or next 
of kin unless it allèges (stating names and how related) that the 
deceased left a widow or next of kin, who are entitled to com- 
pensation, and does not show a right of recovery in respect of 
demands for the support of the deceased or for his funeral expenses 
unless it allèges that there are such demands. Schwarz v. Judd, 
28 Minn. 371, 10 N. W. 208; Sykora v. Case Threshing Machine 
Co., supra; Barnum v. Chicago, Milwaukee & St. Paul Ry. Co., 
30 Minn. 661, 16 N. W. 364. 

The deceased left no widow or child, but was survived by a 
father, mother, and younger sister. In thèse circumstances, the 
statutes of the state make the father the sole next of kin. Gen. 
St. 1894, § 4477, cl. 6 ; Id., § 4471, cl. 3. The cômplaint contains 
no allégation of the existence of any demand for the support of the 
deceased between his injury and his death, or for his funeral ex- 
penses, and no évidence upon that subject was olïered at the trial. 
The action was maintainable, therefore, exclusively for the benefit 
of the father, and without any regard to the loss sustained by the 
mother or sister, because as respects their loss no right of recovery 
exists by the common law or by the statute. 

It is said in the brief of counsel for the administratrix : 

"It was not questloned upon the trial, and is not qnestioned now, that a 
survivlng (ather Is the next of kin to his chlld, under the statutes of the 
state of Minnesota, and that the damages recoverable are to be regarded as 
whoUy coinpensatory for the f ather's pecunlary loss." 

But this statement is not fairly sustained by the record. The 
compîaint allèges: 

"That at the time of his death sald Charles Benson was an Infant of the 
âge of slxteen years on the 6th day of April, 1902. That he was unmarrled, 
and left survivlng hlm his father, August Benson, and his mother, Mathllda 
Johnson. That his said father and mother, and each of them, hâve been 
damaged by and through the death of said Charles Benson in the sum of 
flve thousand dollars." 

And among the things occurring at the trial were thèse: 
The plaintifï, over the defendant's objection, was permitted to 
introduce évidence of the mother's expectation of life. The défend- 
ant sought to show what had become of the father after his sépara- 
tion from the family, and in ruling upon the plaintifï's objection 
thereto the court observed: 

"Geherally the 'next of kin' means nearest of blood, and there certainly 
could be no person nearer to the plalntiff than his mother ; and if the 
authority cited by the judge In the case (Thompson v. Chicago, etc., Co. [C. C] 
ïï>4 Fed. 845) which I refer to Is correct — that the father has ceased to hâve 
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any right to the services of the son while the latter remains a mlnor, but 
that the mother, from the fact that she continues to perform her parental 
duties, is entitled to hls services — It seems to me as though that ought to 
place her in the condition or position with référence to the child whlCh the 
father has given up and surrendered. But it Is not the duty of thls court 
to dlstribute, or to indicàte what should be the proper distribution of, the 
damages, if any are recoverable in a case of this klnd. That is a matter for 
the court to whlch the admlnistratrlx is answerable. A verdict covering an 
amount whlch any beneflciaries may be entitled to recover under the statute 
is for a gross sum." 

In that connection, counsel for the défendant inquired, "Do I 
understand your honor to rule upon this question whether the father 
is the next of kin in this case?" and the court responded, "No; I 
do not rule upon that. I think it is immaterial." At the con- 
clusion of the évidence, and before the instructions to the jury were 
given, thèse statements were made : 

"The Court: In this state, especially In view of the language in thls very 
act — that the recovery shall be dlstrlbuted the same as the personal property 
of the deceased would be dlstrlbuted under the lavps of the state — I thlnk, 
under that statute, the father, If llvlng, would be the next of kin. Mr. 01m- 
stead (for plaintiff): I think I wlll hâve to concède that, whatever money 
may be recovered la thls action, the tltle to it would stand in the father. The 
Court : I think, as far as the distribution of the money is concerned, that is 
a matter that the court whlch has charge of the administration can attend to." 

Thus, by the allégations of the complaint, and by the introduction 
of évidence of the mother's expectation of life, the plaintiff asserted 
a right to hâve the recovery include compensation for the mother's 
loss, or at least to hâve the amount of the recovery computed and 
determined with some regard to her loss ; and in the course of the 
trial this contention received the approval of the court to a degree 
which was well calculated to make a strong impression upon the 
minds of the jurors, to cause them to give attention to the testi- 
mony bearing upon the mother's loss, to arouse their sympathies 
in her behalf (she being the administratrix and a principal witness), 
and to produce an award of damages in an amount which would 
enable her to obtain some substantial benefit therefrom through a 
distribution which it was indicated would be made by the state 
court exercising probate . jurisdiction. The jurors could hardly 
hâve failed to understand that "distribution" meant division; and 
yet there could be no distribution of the recovery, in the sensé of 
a division, because there was but a single beneficiary (the father), 
and the recovery, whatever the amount, would be for his exclusive 
benefit, as compensation fof his pecuniary loss, and none other. 
The concession made by counsel for the plaintiff was not calcu- 
lated to correct the erroneous impression theretofore conveyed to 
the jurors, because, when considered with the observation made 
by the court at the time, the concession was to the effect that the 
title — counsel immediately spoke of it as "the légal title" — to the 
money recovered would be in the father, but that the money wouïd 
still be subject to distribution ; in other words, the jurors were still 
left to infer that there would be a disposition or division of the 
money, in which the mother would or might be a participant and 
beneficiary. 
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Côhceîviftg'thât the admission of évidence of the mother's ex- 
fluctation of life and the récognition which had been given to her 
loss arid claim to compensation would operate prejudicially to it, 
the défendant fequested the court to affirmatively charge the jury 
that no damages could be given for any loss sustained by the 
mother, and that no part of the recovery vsrould be for her benefit. 
The request was refused, and error is assigned upon that ruling. 
The request should hâve been granted. The admission of évi- 
dence of the mother's expectation of life was error, and the récog- 
nition which was given to her loss and claim to compensation 
plainly tended to operate prejudicially to the défendant. When, 
in the course of a jury trial, inadmissible évidence is admitted, or 
errpnequs fulings are made, or incorrect opinions are expressed by 
the court, which are calculated to attract the attention of the jury 
to matters outside of the issues, or to otherwise operate prejudicial- 
ly to either party, it is clearly the right of that party to hâve the 
jury, plainly instructed in the final charge in a manner which will 
distinctly withdraw the objectionable évidence from their consid- 
ération, remove from their minds any erroneous impression arising 
frorri the mistaken rulings or opinions, and prevent any résultant 
préjudice. St. Louis & San Francisco Ry. Co. v. Farr, 6 C. C. A. 
211, 216,"56 Fed. 994, 1000 ; Pennsylvania Co. v. Roy, 102 U. S. 451, 
460, '26 h. Ed. 141; Waldron v. Waldron,. 156 U. S. 361, 383, 15 
Sup. et. 383, 39 h. Ed. 453 ; Washington Gaslight Co. v. Lansden, 
172 U. S. 534, 555, 19 Sup. Ct. 296, 43 L. Ed. 543 ; Throckmorton v. 
Holt, 180 U. S. 552, 567, 21 Sup. Ct. 474, 45 L. Ed. 663. It is said 
that the error was corrected, the jury properly enlightened, and 
prejudiée prevented, by the court's final charge, in which the jury 
were told that the statute gave a right of action to the adminis- 
tratrix for the benefit of the next of kin, that the amount recover- 
able was the pecuniary loss to the next of kin, and that the next 
of kin was the father. Probably this instruction would hâve been 
sufficient if the matter had not been previously put before the jury 
in a manner calculated to mislead them, but the circumstances re- 
quired something better designed to correct the previous error or 
mistake^something which the jury would plainly recognize as in- 
tended to entirely withdraw from their considération the mother's 
loss, and ail expectation that she would or might participate in the 
recovery through its distribution by another court. 

Error :s also assigned upon the court's refusai to give an in- 
struction requested by the défendant limiting the recovery to nom- 
inal damages. The correctness of the ruling dépends upon two 
questions : (1) Did the évidence conclusively establish that the 
father had lost his légal right to the services and earnings of the 
son during his minority? (2) Apart from this légal right, was 
there any substantial évidence of a reasonable expectation of pe- 
cuniary benefit to the father from a continuance of the life of the 
son? 

Generally the father, as head of the family, is entitled to the 
services of his minor children, or to their earnings, if by his per- 
mission they are employed by others. He is also under obligation 
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to support his children during their minority. The rîght and obli- 
gation are corrélative, and where the father neglects or refuses to 
support his child, dénies him a home, or abandons him, so that he 
is obliged to support himself, the law implies an émancipation, and 
recalls the father's right to the child's services and earnings. 
Nightingale v. Withington, 15 Mass. 272, 8 Am. Dec. lOl ; Wodell 
V. Coggeshall, 2 Metc. (Mass.) 89, 35 Am. Dec. 391 ; McCarthy v. 
Boston & Lowell R. R., 148 Mass. 550, 20 N. E. 182, 2 L. R. A. 
608 ; Farrell v. Farrell, 3 Houst. 633 ; McGarr v. National & Provi- 
dence Worsted Mills, 24 R. I. 447, 53 Atl. 320, 60 L. R. A. 122, 96 
Am. St. Rep. 749 ; Nugent v. Powell, 4 Wyo. 173, 194, 33 Pac. 23, 
20 L. R. A. 199, 62 Am. St. Rep. 17; Winslow v. State (Ala.) 9 
South. 728; Savannah, etc., Co. v. Smith (Ga.) 21 S. E. 157; Clark 
v. Northern Pacific Ry. Co. (Wash.) 69 Pac. 639, 59 L. R. A. 508; 
Thompson v. Chicago, etc., Co. (C. C.) 104 Fed. 845. 

Without conflict, the évidence established thèse facts : The 
father had willfully abandoned his family when the son was nine 
years of âge, and the daughter six. He had wrongfully cast the 
burden of supporting the children upon the mother, whom he 
left in necessitous circumstances. He had thus obliged the son, 
when far within his minority, to obtain employment and assist in 
the support of himself and sister. He had wholly neglected his 
paternal obligation for a period of seven years preceding the son's 
death. His neglect had been the same whether he was employed or 
unemployed, and whether he was free from the influence of intox- 
icants or under their influence ; and his neglect had been intensified 
by an almost absolute cessation of communication with his chil- 
dren. No other conclusion was permissible under the évidence 
than that there had been an émancipation of the son, and that the 
father had forfeited and lost the right which otherwise he would 
hâve had to the son's services and earnings during his minority^ 

As the extent of the loss which is intended to be compensated 
under the statute is not to be determined solely by the légal rights, 
of the beneficiary, but with référence to the pecuniary benefit 
which he may hâve reasonably expected, as of légal right or oth- 
erwise, it is yet to be considered whether or not there was any 
substantial évidence of a reasonable expectation of pecuniary bene- 
fit to the father, otherwise than as of légal right. The law, in con- 
fining the compensation to the pecuniary loss, does not run along 
the lines of the imaginary and the possible, but rather along the 
lines of the actual and the probable, and therefore the reasonable 
expectation must be made to appear by the évidence. Conjecture, 
spéculation, and fancy cannot supply the absence of évidence, or 
avoid the effect of the évidence which is presented. The condi- 
tions surrounding the beneficiary and the deceased at the time of 
the death, their past relations, and the law of human expérience 
are the sole criteria of the expectation and of its reasonableness. 
Other conditions or changed relations, not reasonably probable, 
cannot be conjectured and assumed merely because of the possi- 
.bility of their accomplishment and their conformity to higher ideals. 
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As was saîd by Mr. Justice Brewer, when a member of the Suprême 
Court of Kansas : 

"The enigma of the future of a llfe is not to be solved by the mère màtter 
of fftlth and hope, or even by the natural possiblllties of accompllshment, but 
malnly and chiefly by the expériences of the past, and what the life bas 
already been." Atchison, etc., Co. v. Brown, 26 Kan. 443, 460. 

The natural influence or prompting of kinship is always an im- 
portant factor in cases like this, and is to be carefully considered, 
but it is not controlling. A father can hâve no reasonable expec- 
tation of pecuniary benefit from the continued life of a son who, 
although possessing a strong filial love, is without property and is 
incapacitated from labor of ail kinds, or who, although possessed of 
property or earning capacity, has unmistakably shown that he is 
insensible to the natural influence or prompting of kinship. So, 
also, a father who willfully abandons a miner son, and for several 
years proves insensible to every légal, moral, and natural obliga- 
tion to him, can hâve no reasonable expectation of pecuniary bene- 
fit from his continued life while that situation continues. The case 
before us is of this type. The évidence is without conflict, and 
has been already commented upon. The father not only willfully 
abandoned his son, but the circumstances of the abandonment and 
of its continuance for seven years unmistakably show that he was 
insensible tô the influence and prompting of kinship ; that he was 
an unnatural father. More than that, the mother and sister, in 
conséquence of their abandonment by the father, had naturally and 
deservedly become objects of the son's spécial considération ; and it 
was reasoiiably probable that he would be disposed to employ his 
surplus means, if any, in administering to their wants and comfort. 
He wâs without property, his opportunities had been restricted, 
and his earning capacity did not reasonably promise to be large. 
There was also the , possibility, if not probability, that he would 
marry and bave a family of his own, for whose support he would 
be obligated both legally and morally. Thèse matters precluded a 
reasonable expectation that his continued life would be of pecuniary 
benefit to the father. 

As is shown in the statement preceding this opinion, there was 
some évidence that the father and son retained some affection each 
for the other ; and it is urged that, had the son lived, the natural 
relations of father and son might hâve been restored. A restora- 
tion was possible, but this évidence was too slight to overcome the 
effect of the seven years of willful abandonment, neglect, and sép- 
aration. It afforded a basis for conjecture, but not for belief. Not- 
withstanding thèse transient manifestations of affection, there was 
no resumption of communication between the father and the son. 
The father remained utterly indiffèrent to his légal, moral, and 
natural obligations, and the son continued to turn ail of his earnings 
over.to his mother. Contrasted with the character and duration 
of the abandonment, neglect, and séparation, the évidence of con- 
tinued affection was at best only a scintilla, and was not suiifîcient 
to make its effect a question for the jury. In the fédéral courts, 
when the évidence upon a question of fact is so clearly prepori- 
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derant or of such a conclusive character that the court would be 
bound, in the exercise of a sound judicial discrétion, to set aside a 
finding in opposition to it, it is the duty of the court to withdraw 
the question from the jury and direct their finding; and thus, be- 
fore the question of fact is submitted to the jury, a prehminary 
question of law always arises for the décision of the court, and that 
question is not whether there is hterally no évidence, but whether 
there is any substantial évidence, the considération of which is 
'properly within the province of the jury. Chicago, St. P., M. & O. 
Ry. Co. V. Belhwith, 28 C. C. A. 358, 83 Fed. 437 ; Patillo v. Allen- 
West Commission Co., 65 C. C. A. 508, 131 Fed. 680; Improve- 
ment Co. v. Munson, 14 Wall. 442, 448, 20 L. Ed. 867 ; Commis- 
sioners v. Clark, 94 U. S. 278, 24 L. Ed. 59 ; Randall v. Baltimore & 
Ohio R. Co., 109 U. S. 478, 3 Sup. Ct. 322, 27 L. Ed. 1003 ; South- 
ern Pacific Co. V, Pool, 160 U. S. 438, 16 Sup. Ct. 338, 40 L. Ed. 
485; Coughran v. Bigelow, 164 U. S. 301, 307, 17 Sup. Ct. 117, 41 
L. Ed. 442; Patton v. Texas & Pacific Ry. Co., 179 U. S. 658, 21 
Sup. Ct. 275, 45 L. Ed. 361. 

Décisions of the Suprême Court of Minnesota are referred to as 
indicating that, notwithstanding the conditions surrounding the 
father and son at the time of the latter's death, and thçir past re- 
lations, it was permissible for the jury to speculate upon the res- 
toration of the natural relations of father and son, and, because of 
its possibility, to award substantial damages for the father's benefit. 
There are expressions in some of the décisions of the state court 
which, taken by themselves, give slight color to the contention ; 
but certainly the better, if not the only permissible, view of thèse 
expressions is that they refer, perhaps not happily, to the difficulty 
of getting at the amount of the damages^ with précision and ac- 
curacy, and are not at ail intended to déclare that the right to dam- 
ages or their amount may be rested upon so uncertain a basis as 
mère spéculation upon possible — not reasonably probable — occur- 
rences in the future. The nature of the question justifies a state- 
ment of what has been said by the state court respecting it. In 
Scheffler v. Minneapolis & St. Louis Ry. Co., supra, it is said : 

"Any estimate of the pecuniary benefit which will be derived by the next 
of kin from the continuauce In life of a chlld who dies at the âge of 18 
months must be little. If any, better than mère guesswork, yet the statute 
appears to authorize an action even in such a case." 

In Robel v. Chicago, Milwaukee & St. Paul Ry. Co., supra, it is 
said: 

"Obvlously and necessarily the amount of such damages must In any case 
be to a great extent conjectural, and much must be left to the judgment of the 
jury." 

But it is to be observed that it is also said in that case : 

"But the statute contemplâtes an assessment of damages, and not a merely 
arbitrary award. Such assessment must be based upon the reasonable expec- 
tation of benefit to the surviving next of kin from the life of the deceased. 
Where such beneficiaries were so related to him that they would not hâve 
been legally entitled to support, service, or contribution from Wm, it may be 
accepted as the law that no substantial recovery can be had wlthout proof 
of such facts and circumstances as render It probable that aetuàl and sub- 
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stanttal baieflt wouM hâve accrued to them from his coBtîimefl llfe. * • * 
Although the évidence In thls case was exceedlagly meager, yet, in vlew of 
the ta:cts that the father of Robel would hâve been entltled to the fruits c£ 
his labor for a period of nlne months subséquent to the time oî his Ueath, 
and that Rbbel was actually engaged in an active employment, presumably 
yielding compensation, we think that a recovery might hâve been had of more 
than a merely nominal amount" 

It is said in Gunderson v. Northwestern Elevator Co., supra, that : 

"The question of damages must In such cases be commltted largely to . 
the Bound practical sensé and fair judgment of the jury," and that "in the 
case pf a minor child the recovery is not llmited to the probable value of 
the services or earnings durlng his mlnorlty, but may also include the reason- 
able expectation of pecuniary beneflt beyond that period." 

But it is to be observed that it is also said in that case: 

"It must however be determlned judlcially and upon the évidence, and the 
damages assessed must be reasonably appropriate to the case made by it, 
and are not left to the uncontrolled discrétion of the jury." 

And in Sieber v. Great Northern Ry. Co., supra, it is said: "But 
at best the amount of damages must be largely a matter of con- 
jecture," but in the same connection it is also said: 

"It is undoubtedly true that the reasonable character of the expectation 
of pecuniary beneflt from the continued llfe of the deceased aud of the 
probable amount of that beneflt must appear from the facts in proof." 

The true meaning of thèse décisions is indicated in Bolinger v. 
St. Paul & Duluth R. Co., supra, where it is said: "The déter- 
mination of the amount of damages however must be a judicial one, 
and is not left to the uncontrolled discrétion of the jury," and in 
Hutchins v. St. Paul, Minneapolis & Manitoba Ry. Co., supra, 
where it is said : 

"But even In those cases the détermination of the amount of damages 
is by no means left to the uncontrolled discrétion' of the jury. Their estlmate 
must be based on facts in évidence." And also : "True, it is possible that hu 
[deceased] might hâve become more thrlfty in future, but thls was not at 
ail probable, In vlew of his âge and past hlstory. He might bave met wlth 
some extraordlnary streak of good luck, such as the discovery of a valuable 
mine- or drawing a large prlze in a lottery, but thèse contingeneies are alto- 
gether too spéculative to form a legitimate basis for an estlmate of damages." 

This statement of what has been said by the Suprême Court of 
the State shows the rule of that court to be that the right to sub- 
stantial damages and their amount must be determined judicially, 
not arbitrarily, and must be determined upon the évidence, and not 
upon mère spéculation, conjecture, or fancy. But if the décisions 
of that court were properly susceptible of the interprétation sug- 
gested, but not acceded to, they would not in that respect be obliga- 
tory upon this court. The state court has uniformly held that the 
statute authorizes the recovery of compensatory damages only, ex- 
cluding ail punitive éléments, and this court is therefore controlled 
by the rule of gênerai law applied by the fédéral courts, which, in 
respect of the right to and the assessment of purely compensatory 
damages, excludes ail considération of matters which rest in specu-. 
lation, conjecture, or fancy. Richmond & Banville R. Co. v. El- 
liott, 149 U. S. 266, 13 Sup, Ct. 837, 37 L. Ed. 728; Boston & Albany. 
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R. Co. V. O'Reilly, 158 U. S. 334, 336, 15 Sup. Ct. 830, 39 L. Ed. 
1006 ; Central Coal & Coke Co. v. Hartman, 49 C. C. A. 244, 111 
Fed. 96 ; Chicago & Northwestern R. Co. v. De Clow, 61 C. C. A. 
34, 124 Fed. 142. 

Because the évidence conclusively established that the father 
had lost his légal right to the services and earnings of the son dur- 
ing his minority, and because, apart from this légal right, there 
was no substantial évidence of a reasonable expectation of pe- 
cuniary benefit to the father from a continuance of the life of the 
son, the instruction limiting the recovery to nominal damages 
should hâve been given. Atchison, Topeka & San Fé R. Co. v. 
Weber, 33 Kan. 543, 551, 6 Pac. 877, 52 Am. Rep. 543; Coal Co. v. 
Limb, 47 Kan. 469, 471, 28 Pac. 181. 

By the common law an adult child îs under no légal obligation 
to support either parent, but by statute the state of Minnesota im- 
poses an obligation upon children, if of sufficient ability, to support 
dépendent parents residing in that state. Gen. St. 1894, §§ 1951, 
1952. No référence to this statute, or claim under it, seems to hâve 
been made or considered in the court below, and none has been 
made in this court; nor has it been claimed that the father was a 
résident of Minnesota at the time of the son's death. Therefore 
the efifect of the statute in a case to which it would be applicable has 
not been considered. 

The judgment is reversed, with a direction to grant a new trial. 

HOOK, Circuit Judge (specially concurring). I concur in the 
reversai oî the judgment in this case upon the ground that, being 
influenced by the évidence and the rulings of the court, the jury 
probably included in their award of damages the pecuniary loss 
of others than the next of kin, and that it was not made sufficiently 
clear to them that they should not do so. 
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SHARP V, UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit. June 12, 1905.) 

No. 2,070. 

1. Fedeeal Offioees— BbibeeY— Indian Lands— Lease— Indictment— Ceb- 

TAINTY. 

Wheré an Indlctmént against a United States Indian agent for 
bi'ibery alleged that he, having charge of the exécution and completlon 
of certain leases for certain tracts of land in a specifled Indian réserva- 
tion, commonly known .as the Ponça Pasture, etc., feloniously and cor- 
ruptly accepted and recelvèd the sum of $1,500 from one A. for the 
purpose of influeiicing hls action on the completlon of sueh leases — the 
Bubject-matter of the leases belng mère matter of Inducenient, and the 
gravamen of the offense the aceeptanee of and the asklng of the bribe — the 

. Indictment was not defeetlve for fàllure to déscrIbe the leases with 

' sufflcient certalnty. 

2S. Same— PowBB OF Agent. 

Rev. St. U. S. I 2058, provides that eaoh Indian agent wlthln hls 
agency shall manage and superiatend the Intercourse with the Indlans, 
,aiid exécute and perform ail régulations and dutles not Inconsistent 
with the law that may he prescribed by the Président, Secretary of the 
Interior, or CommlsslonCT or Sùpêrintendent of Indian Aflalrs. Act Cong. 
Feb. 28, 1891, 26 Stat. 795, c. 383, i 3, Supp. Rev. St. U. S. pp. 897, 898, 
provides that where purèhased lands oecupied by Indlans are not needed 
for farmlng or agrioultural purposes, or deslred for individual allot- 
ments, they may be leased, by authorlty of the council, on such terms 
and conditions "as the agent In charge of the réservation may recom- 
mend," subject to the approval of the Secretary of the Interior. Held, 
that an Indian agent, in the exécution and completlon of leases of such 
land, was charged with such an offleial trust that his receiving a bribe 
to influence his officiai action thereon rendered him subject to punlsh- 
ment under Rev. St. U. S. § 5501 [U. S. Comp. St. 1901, p. 3709], pro- 
viding that every offlcer or person àctlng for or on behalf of the United 
States in any officiai capacity, etc., who asks or accepts any money, 
etc., with Intent to hâve bis action on any question pending before him 
In his officiai capacity or in his place of trust or profit influenced thereby, 
shall be punlshed. 

8. Samb— Grand Jury— Sélection. 

Where the clerk, in sending to the judges of élection the number of 
jurors to be drawn from the ballot boxes, failed to accompany it with 
the form of oath to be taken by the judges, as required by St. 1893, 
§ 3098 (6), and the clerk, prlor to the gênerai élection at whlch the 
grand jurors in question were drawn, made only a partial apportlonment 
of the jurors to the différent precincts, and directed the judges of élection 
of certain precincts not to return any jury list therefrom, in violation 
of such section, a grand jury drawn from lists returned was illégal. 

ft. Same— Dbawing Grand Jury— Excxjsing Jurors. 

Under a statute declaring that the names flrst drawn from the jury 
box shall constltute the grand jury, and the latter the petit jury, for the 
term to which they are drawn, a grand jury from whlch jurors whose 
names were flrst called were improperly excused, and tholr places fllled 
by persons whose names were thereafter drawn from the box, was illégal. 

In Error to the Suprême Court of the Territory of Oklahoma. 
For opinion below, see 76 Pac. 177. 

S. H. Harris, for plaintifï in error, 
Horace Speed, for défendant in error. 



SHARP V. tJNITED 8TATE8. 879 

Before SANBORN, Circuit Judge, and PHILIPS, District 
Judge. 

PHILIPS, District Judge. The plaîntiff in error, an Indian 
agent within tlie Ponça Indian Réservation, Okl. T., was indicted, 
in Noble county, in said territory, for receiving and soliciting a 
bribe in his officiai capacity, and was convicted, on trial to a jury, 
and sentenced to pay a fine of $750, with imprisonment for two 
years, upon each of the two counts on which conviction was had. 

The fiirst count, in its substantive efïect, charged that on the llth 
day of February, 1898, within the réservation aforesaid, which is 
under the exclusive jurisdiction of the United States, and attached 
to said county for judicial purposes, the said Asa C. Sharp was 
an officer of the United States, to wit, an Indian agent, acting for 
and on behalf of the United States, in his officiai capacity, under 
and by virtue of the authority of the office of the Commissioner 
of Indian Affairs of the government of the United States, and, un- 
der and by virtue of the authority of the Interior Department of 
said government, said Sharp, as such officer and as such person 
acting in his officiai capacity as aforesaid, "then and there had 
charge of the exécution and completion of certain leases for certain 
tracts of land in the Ponça Indian Réservation, commonly known 
as the East Ponça Pasture and the west Ponça Pasture, and also 
of certain other leases for four certain other tracts of land in the 
Otoe and Missouri Indian Réservation, commonly known as the 
west half of the West Otoe Pasture, the east half of the West Otoe 
Pasture, the west ten thousand acres of the East Otoe Pasture, the 
east forty-three thousand acres of the East Otoe Pasture, the ex- 
écution and completion of which leases were then and there pend- 
ing before him in his officiai capacity aforesaid, and in his place of 
trust as such officer and as such person acting for and on behalf 
of the United States under the authority aforesaid." The indict- 
ment then proceeded to charge that in said capacity, and so having 
charge of the exécution and completion of the leases, said Sharp 
feloniously, corruptly, etc., accepted and received money in the sum 
of $1,500 from one Henry E. Asp, to hâve his action upon the ex- 
écution and completion of the leases aforesaid influenced thereby. 
The second count difïers from the first only in that it charges that 
said Sharp solicited the sum of $2,000 from one W. F. Smith and 
one Frank Witherspoon, to hâve his action in the matter aforesaid 
influenced. 

The first question raised by the assignment of errors is whether 
or not the indictment states facts sufficient to constitute a public 
offense, so as to warrant the conviction of the plaintifï in error. 

The first objection to the indictment is that the leases are not de- 
scribed with sufficient certainty. The gravamen of the oflEense 
charged was the acceptance of and asking a bribe. The subject- 
matter touching which he consented to be corrupted was mère mat- 
ter of inducement in pleading. It concerned leases of lands in cer- 
tain named pastures, of a given désignation. The description of 
the location of the lands was sufficient to advise the défendant 
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as to the transactions concerning which he ofïended, and to enable 
him to make préparation for his défense, as the names of the parties 
who tendered the bribes were given. This is ail the certainty in 
description, in matter of inducement required in such an indict- 
ment. State V. Miles, 89 Me. 142, 36 Atl. 70; Lapham's Case, 156 
Mass. 480, 31 N. E. 638 ; Walsh v. People, 65 111. 64, 16 Am. Rep. 
569; Glover v. State, 109 Ind. 391, 10 N. E. 282; Rieger v. United 
States, 107 Fed. 922, 47 C. C. A. 61; 3 Chitty, Crim. Law (4th Ed.) 
689-695. 

It is further objected to the indictment that an Indian agent, 
although an officer of the United States, is not enipowered either 
by law or by direction of the Department of the Interior or the 
Indian Office to exécute leases to Indian lands, and that, having 
no jurisdiction to do the act referred to, he could not be guilty of 
bribery in relation thereto. Thé prosecution was predicated of sec- 
tion 5501 of the Revised Statutes of the United States [U. S. Comp. 
St. 1901, p. 3709], which'is as follows: 

"Every offlcer of the tlnlted States, and every person acting for or on 
behalf of the United States, In any officiai capacity under or by virtue of the 
authority of ahy department dr office of the government thereof ; and every 
offlcer or person acting for or on behalf of either house of Congress, or of 
any committee of either house, or of both houses thereof, who asks, accepta, 
or receives any mpney, or any contract, promise, undertaking, obligation, 
gratuity, or security for the payment of money, or for the delivery or eon- 
veyance of anything of value, with Intent to hâve hls décision or action on 
any question, matter, cause, or proceeding whieh may, at any time, be 
pending, or which may be by law brought before hlm in his officiai capacity. 
or in his place of trust or profit, Influenced thereby, shall be punished," etc. 

Section 2058 of the statute provides that: 

"Each Indian ecgèht shall, within his agency, manage and superintend the 
Intercôurse with the Indians, agreeably to law ; and exécute and perf orm 
such régulations and dutles, npt inconsistent with law, as may be prescribed 
by the Président, the Secretary of the Interior, the Commissloner of Indian 
Affairs, or the Superlntendent of Indian Affairs." 

By the act of Congress of February 28, 1891, 26 Stat. 795, c. 383, 
§ 3, Supp. to Rev. St. U. S. pp. 897, 898,. it is provided that: 

"Whenever it shall be màde to appear tb the Secretary of the Interior 
that, by reason of âge or other disability, any allottee under the provisions 
of said act, or any other act or treaty cajjnot personally and with benefit 
to himself occupy or improye hls allotment or any part thereof the same 
may be leased upon such terms, régulations and conditions as shall be pre- 
scribed by such Secretary; for a term not exceeding three years for farmlng 
or grazing, or ten years for mining purposes: provided, that where lands 
are occupled by Indians who bave bought and paid for the same, and which 
lands are not needed for farniilng or agricultural purposes, and are not desired 
for indivldual allotments, the same may be leased by authority of the council 
speaking for such Indians, for a period not to exceed five years for grazing, 
or ten years for mining purposes in such quantitles and upon such terms 
and conditions as the agent in charge of such réservation may recommend, 
subject to the approval of the Secretary of the Interior." 

Criticism is dirécted to the allégation of the indictment that 
Sharp, as such officer, etc., "had charge of the exécution and com- 
pletion of certain leasés," etc., when their exécution and completion 
rested ultimately with the Department of the Interior. The fur* 
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ther allégation of the indictment, however, is that "the exécution 
and complption of which leases were then and there pending before 
him in his officiai capacity aforesaid, and in his place of trust as 
such officer and as such person acting for and on behalf of the 
United States, under the authority aforesaid." As such lands could 
be leased "in such quantities and upon such terms and conditions 
as the agent in charge of such réservation may recommend," this 
officer performed an important part and trust in efïecting the leases. 
As he was on the ground, representing the government, on the 
one hand, and on the other the Indians, as the wards of the govern- 
ment, the department at Washington depended upon his action and 
trusted to his fidelity in making the recommendations for the con- 
summation of the lease contracts. The fact that the lands could 
and probably would be leased in such quantities and on such 
terms as this agent recommended made him such a factor in the 
exécution of the leases as to charge him with an officiai trust "in 
the exécution and completion of [the] certain leases." The légal 
eflfect of the allégations of the indictment is that the matter of 
making the leases was comraitted to the Indian agent for exécution 
and completion, and that he solicited and accepted bribes to in- 
fluence his action in recommending them to the department for 
approval. The gravamen of his offense was not the making, ex- 
ecuting, or recommending the leases, but the acceptance and solici- 
tation of bribes to influence his officiai conduct. 

The remaining error assigned is that the grand jury which re- 
turned the indictment was not properly and legally constituted, 
and that the trial court committed error in overruling the motion 
of the plaintifï in error to set aside the indictment. The statu- 
tory provisions for the sélection and organization of the grand 
jury are sui generis, spécifie, and mandatory. The statute of 1893, 
§ 3093 (1), prescribes the qualifications of electors and jurors. No 
juror can be summoned except by order of the District Court to 
the clerk. Section 3098 (6) requires that the county clerk, at the 
time of preparing the pollbooks for élection in the différent pre- 
cincts of the county, shall hâve printed thereon a blank form of oath 
to be taken by the judges of élection of each precinct, to the effect 
that when the poils are closed, and at the time of making a poil 
of the votes cast, they would examine the list of names on the poll- 
books, and therefrom sélect a ^iven number of names, and return 
the same to the county clerk, to serve as jurors ; that in making 
such sélection they would sélect only such persons as are known to 
them to be of good moral character, sound judgment, and unques- 
tionable integrity; that they would not sélect any person in the 
habit of becoming intoxicated, or who has been convicted of any 
felony, or is engaged in the sale of intoxicating liquors, or known 
to be a participant or engaged in any unlawful business, or whom 
they believe could be bribed, or who are of doubtful qualification 
as jurors. This oath was to be administered to the judges of élec- 
tion by the person swearing them in as judges. The statute further 
imposed upon the county clerk the duty, before said pollbooks were 
delivered to the judges, of estimating the number of jurors that 
138 F.— 56 
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would be reqmred to be drawn from each élection precinct to make 
up the number of 350, in the ratio the vote cast in any élection pre- 
cinct at the last gênerai élection bears to the whole vote cast in 
the county, and to order the judges of élection to return that num- 
ber. If the élection precincts be changed, then the county clerk 
must estimate the number of jurors to be drawn in the newly estab- 
lished precinct as best he could, by taking into considération the 
territory embraced and the number of votes cast in the precinct 
or precinct of which the new precinct forms a part, and fill in the 
blank oath on the pollbooks the number of jurors so ordered for 
each precinct. It further commanded that at the close of the élec- 
tion, and when the ballots were counted, the judges of élection 
should examine the list of names on the pollbooks, and under their 
oaths sélect the number of persons designated by the clerk, with 
the qualifications aforesaid, as jurors, and make a list of the same, 
sign it under their hands, and return it to the clerk. When received 
by the clerk it was made his duty to write eut ail the names re- 
turned on separate slips of paper, and place them in the box with 
a lock and key, and keep the same locked, and from the names 
so placed in the box the grand and petit jurors should be drawn. 
"The names first drawn shall constitute the grand jury and the lat- 
ter the petit jury for the term, to which they are drawn. If from 
any cause the judges of élection shall fâil to make returns of jurors 
from their precincts, it shall be the duty of the county commis- 
sioners to take the poil books returned from that precinct and to 
sélect the number of persons required to serve as jurors from that 
precinct. * * * Provided, however, that no indictment shall be 
set aside for the reason that such indictment was found by a grand 
jury drawn from a list containing more or less than thrée hundred 
and fifty names." The gênerai statute r'especting grand jurors and 
indictments prescribes the grounds of challenge to grand jurors. 
It déclares inter alia that neither the territory nor the person in- 
•dicted cbuld take advantage of any objection to the panel or to an 
individual grand juror unless it be by challenge before the grand 
jury is sworn, except that after the grand jury is sworn, before 
indictment found, the court, in its discrétion, upon good cause, 
Tnay receive and allow the challenge. 

It would seem that because of the peculiar conditions which arose 
in the sélection of grand jurors in the territory, and to prevent 
what, in the opinion of the Législature, constituted some abuses 
in the organization of the grand jury to bring about indictments, 
the Législature in 1895 (Sess. Laws 1895, p. 193, c. 41) amended the 
existing statute as follows: 

"No grand juror who has not made known hIs excuse to the ofBcefr] 
summonlng him shall be excused unless it be made clearly to appear that he 
is wholly unable to attend and perform the dutles of a grand juror. The 
offleer returning a juror not found or unable to serve, must by affldavit set 
out in full the facts relatlng to each juror so returned, must Swear to and 
file the same with the clerk of the court where it shall be preserved; False 
swearing in such affldavlts shall constitute perjiiry. If a suffieient number 
of grand jurors fail to appear, or be Unable to serve, there shall be drawn 
from the jury box the names of other persons in the same manner, and they 
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shall be summoned and the panel thus fliled. The persons selected and em- 
paneled for a fédéral grand jury may be empaneled and sworn as a terri- 
torial grand jury." 

This amendatory act further declared (page 196) inter alia that : 

"The indietment must be set aside by the court in whlch the défendant is 
arraigned, and upon his motion in either of the following cases : First, 
when it is not found, endorsed, presented, or filed, as prescribed by the 
statutes of the territory, or when the grand jury is not drawn or empaneled 
as provided by law, and that fact Is known to the défendant at or before the 
tlme the jury Is sworn to try the cause. * * * When a grand juror bas 
been fully examined as to hls qualifications to sit, and has answered under 
oath that he is qualifled, and has been recelved by the court and permltted 
to act, hls Incompetency shall not thereafter be shown as a ground of 
objection to any Indietment returned by that grand jury." 

Section 5111 of the former statute was amended as follows : 

"If the motion to set aside the Indietment be not made, the défendant is 
precluded from afterwards taking the objections mentioned in the last section 
except the one that the grand jury was not drawn and empaneled as provided 
by law, and that may be shown as ground for new trial, when a showing Is 
made that those facts were not knowu to the défendant or his counsel untîl 
after the jury was sworn for the trial of the cause." Laws 1895, p. 197, c. 41. 

Upon the return of the indietment in question into court the plain- 
tiff in error challenged it by motion, duly sworn to. As the facts 
set up and sworn to in said motion were not controverted, they 
stand as admitted. Neal v. Delaware, 103 U. S. 394, 395, 26 L. Ed. 
567. Among other things, it showed that the clerk, in sending out 
to the judges of élection the number of jurors to be drawn from 
the ballot boxes, failed to accompany it with the form of oath to be 
taken by said judges, and that such oath was not in fact taken or 
returned by them as by statute provided. The motion further 
showed that the clerk of the court, prior to the gênerai élection at 
which the grand jurors in question were drawn, made only a partial 
apportionment oî'the jurors in the voting precincts, and did not 
apportion them among ail the precincts, as by statute directed ; 
that he instructed the judges of élection in the Second Ward of the 
city of Perry to return only 21 jurors, when there were 250 votes 
cast in said ward, making 1 juror to every ll^Yzi population, which 
instructions were complied with ; that at another precinct said 
clerk instructed the judges to return 21 names as jurors, which was 
short of the number to be apportioned; that prior to the gênerai 
élection the town of Billings was orgànized in said county, and the 
inhabitants thereof were qualified to vote and to take part in said 
élection, and did so participate, casting 136 votes ; that it constitut- 
ed a voting precinct, and was a part of what was formerly known 
as Bunch Greek township, a voting precinct in the county ; that by 
note or mémorandum entered on the pollbooks said county clerk 
directed the judges df élection not to return any jurors from said 
town, which directions were foUowed, and no jurors were otherwise 
selected from said town or voting precinct and placed in the jury- 
box. 

If the cotinty clerk could thus disregard the imperative require- 
ments of the statute in thèse important particulars, he could thwart 
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the will of the Législature in writing them into the statute. The 
évident purpose of the Législature was, fii-st, to put the judges of 
élection upon their conscience, under the pains and penalties of 
perjui^, in pursuing the course prescribed by the statute in selecting 
and placing the names of jurors in the jury box. In the second 
place, it was to prevent the packing of juries by drawing them from 
particular communities, by requiring the list to be made up, propor- 
tioned to the number of voters in each precinct in the county. If 
the clerk of the court could direct the judges of élection to omit one 
precinct or another from which the jury list should be drawn, he 
could, by the same assumption, designate what particular precincts 
from which the sélection should be made. This the law governing 
his action interdicted. 

The motion to set aside the indictment disclosed thé further fact 
that on the suggestion of the attorney for the government the court 
excused two of the grand jurors called — one for the reason that, 
in the court's opinion, hehad not lived.sufficiently long in the coun- 
ty, when the only évidence on the examination showed that the 
juror was qualified in that respect. Another juror, on the sugges- 
tion of the prosecuting attorney, was excused by the court on the 
ground that, being in the employ of another person as a driver of a 
wagon and team, he sometimes, under direction of his employer^ 
hauled béer for delivery to customers of his employer. The dis- 
qualification of grand jurbrs, imposed by the statute, pertaining to 
the subject-matter of liquor, is as to "any person licensed to sell 
liquor, or a habituai drunkard." As this juror was not shown to be 
either, his exclusion was illégal. The right of peremptory chal- 
lenge either to the array or poil does not exist at common law. It 
must therefore follow that such challenge obtains only for the causes 
specified in the statute, to be exercised by the persons therein 
named. Thompson & Merriam on Juries, 519; JoneS v. State, 2 
Blackf. (Ind.) 475 ; State v. Davis, 23 Minn. 423 ; Keitler v. State, 
4 G. Greene, 291. The statute of Oklahoma Territory does not con- 
fer such right on the prosecutor for the government. And while 
it may be conceded, for the purposes of this case, that at common 
law a large measure of discrétion may be and ought to be intrusted 
to the presiding judge, in exercising a supervisory jurisdiction over 
the constitution of juries, to keep the array and panel as free as pos- 
sible from improper characters, such as seem to him would impair 
the morale of the body, and that this discrétion ought not to be in- 
terfered with by the reviewing court where it does not appear that 
any essential injustice to the accused resulted therefrom, yet if it 
be that the local Législature has interdicted or limited this right, 
for reasons satisfactory to itself, the logical presumption is con- 
clusive that it is hurtful to the défendant when the statute is not 
obeyed. The amendatory statute of 1895, as above quoted, express- 
ly déclares that "the indictment must be set aside by the court in 
which the défendant is arraigned upon his motion * * * when 
the grand jury was not drawn and empaneled as provided by law," 
and that fact is known to the défendant at or before the time the 
jury is sworn to try the cause. As évidence of the positive purpose 
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of the Législature to make this statute effective, beyond any dis- 
crétion of the court, the amended statute of 1895 declared that, if 
the motion to set aside the indictment be net made, the défendant is 
precluded from afterwards taking the objection above mentioned, 
"except the one that the grand jury was not drawn and empaneled 
as provided by law, and that may be shown as ground for new trial 
when a showing is made that those facts were not known to the 
défendant or his counsel until after the jury was sworn for the trial 
of the cause." The grand jury was not drawn as the statute com- 
mands. It also commanded that "the names fîrst drawn shall con- 
stitute the grand jury." When, therefore, the, court, contrary to 
the policy of the statute, peremptorily excused and discharged from 
the array two qualified jurors, in the order in which they were 
called, and substituted others below them on the list, "the names 
first drawn" did not enter into the constitution of the grand jury, 
and therefore, "the grand jury is [was] not drawn and empaneled 
as provided by law." As the statute, in unmistakable terms, dé- 
clares that for such causes the indictment must be set aside by the 
court in which the défendant is arraigned, upon his motion, and 
such motion was timely made, it does not admit of debate that the 
court erred in denying the motion. 

Whatever may be the personal views of this court of such extrême 
législative acts, whereby the interest of public justice in the par- 
ticular case may be thwarted in the escape of an offender, and how- 
ever unseemly it may appear to the court that the législative branch 
of the territory should thus express such lack of confidence in the 
integrity and judicial discrétion of the judges of its courts, the policy 
of such enactments rests with the législative department, which the 
judicial department can neither control nor disregard. 

It is true, as suggested by the attorney for the government, that 
the Suprême Court of the territory reached a différent conclusion in 
construing the statutes in question ; but, as the rulings of that court 
are by statute made reviewable by this court, its construction placed 
upon the local statutes of the territory is not conclusive. 

Other objections are urged against the proceedings in the court 
below, which we deem it neither necessary nor expédient to discuss. 

It results that the action of the Suprême Court of Oklahoma 
Territory in affirming the judgment of the district court, and the 
action of the district court in denying the motion to set aside the 
judgment, are reversed, and the case is remanded, with directions to 
the district court to set aside the judgment of conviction and to set 
aside the indictment, and for further proceedings in conformity with 
this opinion. 
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LOBW SUPPLY & MFG. CO. v. FRED MILLER BREWING CO. 

(Circuit Court of Appeals, Seventh Circuit. April 11, 1905.) 
No. 1,108. 

1. Patents— CoNSTETJCTiON of Claims— New Combination of Old Ëi,ements. 

One who sélects and combines éléments from the Inventions of others 
Into a new structure adapted to accomplish the old resuit is entltled to a 
patent only for his own particular form of adaptation. 

[Ed. Note.^For cases In point, see vol. 38, Cent. Dig. Patents, § 27.] 

2. Same— Infringement-^MachIne foe Washing Bottles. 

The Cobb patent. No. 690,563, for a bottle-washlng machine, covers a 
nevc combination of devlces knovyn in the prior art, and Is llmited to the 
spécifie adaptation of si^ch parts shown. As so construed, it is not in- 
fringed by the machine of the Volz patent. No. 736,037. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

Appellant's bill on account of the alleged Infringement of letters patent 
No. 690,563, January 7, 1902, to Cobb, assignor, for improvements in bottle- 
vvashlng machinjes, mas dismissed for want of equity. 

The gênerai nature of the Cobb machine can be read from the accompanying 
drawiBg : 




The daims alleged to hâve bêen Infrlnged are thèse: 

"(1) In bottle-wa'îhing machines, a solution-tank, an endless flexible carrier,, 
and a séries of rolllng supports over which said carrier travels and is reversed 
in relation to the tank, said carrier having openings through which the bottles 
are inserted from the outside, and réceptacles inside the carrier about said 
openings to receive the bottles bodily, substantially as deserlbed." 

"(4) A bottle-carrier for à bottle-washing machine, eomprising a pair of 
endless chains, straight cross-pieces at intervais Connecting said chains, and 
constructed each with holes to accommodate a row of bottles, and bottle- 
receiving baskets on the inside of said cross-pieces about said holes, of a 
size to receive substantially the entire bottle, substantially as described." 

"(9) In bottle-washing machines, an endless carrier having a séries of 
cross-plates with holes of a size to pass the bottles through to the Inside 
of the carrier, and holderg for the bottles on the inside of said cross-plates 
about said holes, of a size to receive the entire bottle within the carrier, 
said holders having their inner free ends constructed to expose the mouth 
of the bottle to the solution, and to hold the bottle from dropping out intO' 
the tank when inverted, substantially as described. 
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"(10) In bottle-washiûg machines, an endless flexible carrier construtted 
of a set of chains, cross-plates with holes for bottles flxed to said clialns, 
and an open-work bottle-liolder flxed about eaeh liole in said plates on the 
inside thereof, said holes and holders being of a size to allow the bottle to 
drop ont through the carrier by gravity, and a séries of wheels over which 
said carrier travels, one of said wheels being arranged to reverse the position 
of the bottles on the carrier, and thereby bringing them to place of free 
discharge,' substantially as deseribed. 

"(11) The tank and the endless carrier having holders on Its inside for 
the bottles and wheels supporting said carrier, one of said wheels being 
arranged to reverse the position of the bottles in respect to the carrier, and 
a support for the bottles outside the carrier, and terminating at the point 
of their discharge from the carrier, substantially as deseribed." 

"(13) In bottle-washing machines, a solution-tank and an endless bottle- 
carrier provlded with réceptacles having openings at their top out of which 
the bottles are adapted to drop by gravity when said openings are downward, 
and supports over which the said carrier travels In a circuit, in combination 
with guards independent of the carrier, to confine the bottles along portions 
«f the line of their travel, whereby when the bottles are inverted they ride 
•on said guards and are kept in their réceptacles, substantially as deseribed." 

Appellee's machine Is made under letters patent No. 736,037, August 11, 
1903, to Volz. Figure 1 of the Volz patent drawings foUows: 




Some of the dlstinctive claims of the Volz patent are the foUowlng: 
"(12) A bottle-soaking machine comprising a tank, an endless conveyet 
having a séries of bottle-racks, eaeh, consisting of a frame having a single 
transverse row of openings for bottles, and provided with a rear wall having 
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a single transverSe row of holes to loosely recelve tbe necks of thé bottles, 
the frames being eecured to the conveyer along thelr central traûsverse axis. 

"(13) A bottle-Boaklng machine comprising a tank, an endless conveyer 
adapted to travel thereln, and having a séries of bottle-racUs, each consistihg 
of a frame open at top and bottom, and having a single transverse row of 
bottle-openings, fastenlng-lugs secured respectlvely to the conveyer and to 
the frames at the central axis thereof." ' 

"(15) A bottle-soaking machine comprising a tank, an endless conveyer 
arranged to travel thereln, a séries of bottle-racks operatively connected with 
the conveyer, and arranged transversely and obliquely to the plane or Une 
of travel of the conveyer, a guiàe arranged within the tank adjacent the Une 
of travel of the conveyer to prevent thé bottles from falling ont of their 
racks, each rack consisting of a frame having on Its Inner or rear side a 
séries of openings larger than the necks of the bottles, and through whlcb 
such bottle-necks pass and Project." 

"(21) A bottle-soaking machine comprising a vertical tank extending sub- 
stantlally from floor to floor of a building, a bottle-oonveyer arranged to travel 
partly within the tank, and having stretches outside the tank along the sides 
thereof and underneath the same, rolling supports arranged above the top 
of the tank and on a substantlal level wlth the upper floor and over whlch 
such conveyer passes, and a séries of bottle-racks arranged in sald conveyer,^ 
and adapted to be fed wlth bottles at the lower floor and to be discharged 
at the upper floor after traversing the tank." 

The record exhibits the following prior patents: No. 237,501, February 8, 
1881, J. M. Dodge; No. 287,048, Oetober 23, 1883, E. Norton and J. G. 
Hodgson; No. 354,061, Deeember 7, 1886, W. W. Horner; No. 373,315, Novem- 
ber 15, 1887, N. J. Simonds ; No. 393,170, November 20, 1888. L. McMurray ; 
No. 410,300, September 3, 1889, R. Steegmuller ; No. 498,371, May 30, 1893, 
B. A. Wadsworth; No. 530,583, Deeember 11, 1894, A. P. and A. C. Dumke; 
No. 566,471, August 25, 1896, El. R. Richards; No. 582,505, May 11, 1897, B. 
Kersten; No. 587,397, August 8, 1897, B. V. Nordberg and A. Uihiein; No. 
602,277, April 12, 1898, G. W. Swift, Jr.; No. 606,757. July 5, 1898, W. J. 
Cunningham ; No. 627,612, June 27, 1899, B. Fischer et al. ; No. 647,082, April 
10, 1900, A. Goêtz; No. 651^329, June 5, 1900. F. J. Hagen; No. 654,712, July 
31, 1900, A. Cerruti ; No. 666,607, January 22, 1901, J. A. Hughiett ; British 
patents No. 2,540 (1877), James S. Clarke; No. 13,170 (1890), William L.. 
VVise ; No. 15,150 (1896), Joséf Wlld ; No. 10,739, George A. Crawford. 

Wm. Raimond Baird, for appellant. 
H. P. Doolittle, for appellee. 

Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts). Goetz shows a 
bottle-washing machine which "consists essentially of two tanks for 
containing the liquids,- endless chainS: having connected therewith 
bottle-holding devices, and extending within a tank containing the 
cleaning solution, and thence upward above the same, means for 
automatically releasing the bottles, and a suitable conveyor to re- 
ceive the bottles and con'vey the same into another tank containing 
water or other suitable Ijquid for removing the cleaning solution." 
The bottle-holding device is a hole in the carrier plate through 
which the neck of the bottle is thrust, and a spring-latch to seize 
and hold the neck. When the point of discharge is reached, a fixed 
arm disengages the spring, and the bottle falls upon the moving 
apron, down which it is carried into the rinsing tank. 

For their endless conveyor of the bottles through the solution 
tank, Nordberg and Uihiein use a wheel or drum. The bottle- 
holding device is a pocket or réceptacle inside the carrier to receive.- 
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the bottle bodily. When the réceptacle is inverted, a "guard in- 
dependent of the carrier confines the bottle." 

Cobb was not entitled to a generic patent for putting pockets and 
guards, disclosed by Nordberg and Uihlein, into the Goetz type of 
bottle-washing machine. Wisconsin Compressed Air House Clean- 
ing Co. V. American Compressed Air Cleaning Co., 125 Fed. 761, 
60 C. C. A. 529. "Industry in exploring the discoveries and ac- 
quiring the ideas of others, wise judgment in selecting and combin- 
ing them, mechanical skill in applying them to practical results — 
none of thèse are créations; none of thèse enter into the inventive 
act." Robinson, § 78. 

There is room for such an adapter to hâve only a spécifie patent 
for his particular form of adaptation, and he is not privileged to ex- 
clude others from gleaning in the same gênerai field. Milwaukee 
Carving Co. v. Brunswick-Balke-Collender Co., 126 Fed. 171, 61 
C. C. A. 175. 

The claims in suit, if construed generically, would be void; 
Hmited to the spécifie form of adaptation, we do not find them in- 
fringed. 

The grant of the Volz patent for a spécifie form of adaptation 
of the prior art raises the presumption that the différences are sub - 
stantial, not merely colorable. 

This presumption is not overborne by a comparison of the ma- 
chines. Cobb has a long horizontal tank, taking up considérable 
floor space. Volz's upright tank was not taken from Cobb ; it was 
any tank of the prior art adapted by Volz to his purpose of saving 
floor space and enabling the dirty bottles to be fed into the machine 
in the basement and discharged clean on the floor above, where they 
are to be used. Volz's arrangement of the familiar chains and 
sprockets was not copied from Cobb, but was designed to balance 
the ascending and descending chains and bottles. Volz did not ex- 
tend a "straight cross-piece" from chain to chain to make his car- 
rier, "said carrier having openings through which the bottles are 
inserted from the outside, and réceptacles inside the carrier about 
said openings to receive the bottles bodily"; but between the 
chains he fastened an intégral openwork rack by means of lugs at 
its central axis. One side of the rack would be as much a straight 
crosspiece as the other. Instead of being a colorable évasion of 
Cobb's spécifie "réceptacle," Volz's rack is an adaptation of Dodge's 
intégral centrally-secured buckets to bottle-holding purposes, well 
designed to co-operate with the upright tank and the particular ar- 
rangement of the chains and sprocket wheels therein. On a verti- 
cal chain a balancing of weight on each side thereof is manifestly 
désirable. 

Thèse, and ail the other différences, were before the Patent Of- 
fice. The granting of Volz's claims under the circumstances was 
a virtual finding that Volz was an independent improver in an open 
field, and we think such a finding is correct. 

The decree is affirmed. 
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DONCHIAN V. KINGSTON et al. 

(Circuit Court, D. Massachusetts. June 14, 1905.) 

No. 1,798. 

Patents— ïntbingement—Caepet B>steneb. 

The Donchian patent. No. 541,320, for a carpet fastener, conslstlng of 
two sections, one to be attached to the carpet, and having a pro.i'ectlng 
stud, and one to be f astenêd- to the floor, and provlded with a central open- 
ing, la Umlted by the language of Its clalm and by the construction glven 
it by the patentée when before the Patent Office to a structure having 
two distinct and materlal features, namely, a base section shaped to 
snUgly fit the concaved Urlder surface of the upper section, and a central 
openlng in the base section, the wallâ of which fit closely about the stud 
at both its ends to glre a compact, solld, and flrm union between the two. 
As so construed, held notlnfringed by a structure In whlch the two sec- 
tions are loosely connected to permit the upper to rock freely, upon the 
lower section. 

In Equity. 

Emery, Booth & Powell, for complainant, 
Nathan Heard, for défendants. 

HALE, District Judge. This is a bill in equity for the infringe- 
ment of letters patent No. 541,330, granted June 18, 1895, to the 
complainant, Samuel B. Donchian, for improvements in rug fasten- 
ers. The only claim is as foUows : 

"In comblnation in a carpet fastener, a stud section provlded with means 
for attachment to a carpet, the concave under surface of sald section having 
a projecting stud, the stud having a locklng groove, a base section shaped to 
snugly fit the concaved und^r surface of the upper section and having a cen- 
tral openlng, the walls of whlch closely fit about the stud at both its ends, 
and having a recess for a split ring wlthin the base section, and the spllt 
ring loosely fltted wlthin the recess and adapted to engage the stud at the 
grove, ail substantlally as described." 

The object of the invention is stated in the spécification as fol- 
lows : 

"My Invention relates to the class of devices designed for use in securlng 
rug, carpet, or llie article to a floor, and the object of my invention is to 
provide a devicè of this class that shall be thln and compact, so as not to 
cause an unevenness on the rug by reason of a hump at the place where the 
fastening device is used, and that shall at the same tlme secUrely hold the 
rUg in place ; and a further object is to provide a device of this class that 
shall be strong enough to wlthstand the stralns whlch shall be brought upon 
It ùnder the peculiar conditions of use." 

In pursuance of this gênerai object, the device consists of two 
sections, one a dome-shaped rug section having a concaved under 
surface, and adapted to be stitched to the under side of the rug ; 
from this concaved under side of the rug section extends a grooved 
stud. The other section is a base section, nailed to the floor by 
slender nails. This floor section is fully described by the expert: 

"This floor section bas a central openlng whlch will rëcelve the stud. About 
this openlng is a portion shaped to provide a recess, and in this recess is a split 
spring ring which is slightly smaller than the stud. When the stud is thrust in- 
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to the opentng the ring grasps the rednced portion of the stud and prerents Its 
wlthdrawal until sufflcient force Is applled to cause the ring to expand and let 
the stud out. The openlng through the floor section is of such size and shape 
that as the spring yields under transverse strains the stud engages the solld 
walls of the floor section and is held by them rather than by the spring. And 
as the floor section flts within the concavlty of the rug section the wall of the 
rug section cornes into contact with the edge of the floor section and assists 
the stud in sustaining transverse strains. The concavity of the rug section 
iiot only provides a réceptacle for the floor section, but also produces a dome- 
shaped structure, which, while low, Is very stiff and strong, so that it will 
not crush vrhen stepped upon, nor produce a hump In the rug which Is per- 
ceptible to the eye or to the foot. The Donchian spécification points out that 
the holes made by the small vyire nails used to fasten the floor section can 
be filled with was If the section Is removed, and that the threads which are 
used to fasten the rug section project so as to prevent any marring of the 
floor by that section." 

The testimony tends to show that previous to the production of 
this fastener there had been several methods of temporarily fasten- 
ing a rug to a floor. One of thèse was by the so-called "pin and 
socket" method. This method involved a hole bored in the floor, 
into which was forced a métal sleeve or socket. The rug was punc- 
tured above the hole. A pin was thrust through the rug into the 
hole, the pin having a flat head, which overlaid the rug and held 
it in position. Another mode of fastening was by the "peg and 
grommet." By this method the rug was punctured, and the grom- 
met or eyelet inserted in the puncture. This was then slipped over 
the projecting head of a peg which had been screwed or driven into 
the floor. Another method of fastening was by using a fastening 
screw passing through the rug and threaded into the floor, or a sock- 
et in the floor, the screw having a head projecting above the rug, 
by which it could be grasped for turning. The above methods were 
unpatented. There were also two methods provided in the patented 
art — one by an old patent to Culver in 1857, which provided for a 
metallic plate attached to the under side of a carpet having a hole 
which was slipped over the projecting head of a wood screw par- 
tially screwed into the floor. Another method was provided later 
by the Hellmuth patent, which was a modification of the "peg and 
grommet" fastener. Ail thèse methods of fastening involved the 
mutilation of either the floor or the rug, and in most cases of both. 

With référence to the state of public knowledge at the time of 
the Donchian invention, the évidence shows that bail and socket 
fasteners were in common use in the fastening of gloves and in 
many other fastenings. But the bail and socket fasteners, as ap- 
plied to gloves, were, when screwed in the floor, crude, unsatisfac- 
tory, and easily displaced by pressure. The advantages of the 
invention are fully stated in the spécification quoted and in the évi- 
dence of the expert, to which référence has been made. 

The défense is noninfringement. In seeking to find what the 
inventive thought of the patentée was, and what construction 
should be given to the claim in the patent, aid is derived from follow- 
ing the course of the invention through the Patent Office. In his 
application the patentée did not claim that there was anything new 
in adapting the bail and socket fastener to a rug. He set forth his 
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gênerai pjirpose in the beginning of his spécification \yhich has been 
quoted. He went on further to say in his spécification : 

"My Invention consists In the détails of the several parts making up the 
deviee as a whole and in the combinatlon of such parts as more particularly 
hereinafter deseribed and, pointed out in the claim." 

In describing his deviee more fully, he said: 

"A central opening, 11, extends through the base section and Is formed of 
a slze to élosely fit the stud, 5, on opposite sides of the recess, 9. The base 
section, 7, is made to conform to the shape of the concavlty in the stud sec- 
tion so as to lie closely therein, and a flat spring Is preferably used in the 
recesSj 9, as greater strength can be secured in this form of spring with a 
given thlckness ; and this construction of the spring, of the concaved stud 
section, and the base section closely fltting therein provides an extremely thin 
deviee, while at the same time possessing the necessary holding qualitles. 
The split ring, 10, is preferably formed of a size to loosely fit within the recess, 9. 
The base section is secured to the floor as by means of very small wire nails 
or the like, and this does not materially damage the floor, as when they are 
removed the comparatively small holes can be easily filled with wax and pol- 
ished ovèr, and the thread used to secure the plate or stud section to the rug, 
as shown in'the drawings, projects on the under surface of the plate, and 
prevents any marring of the floor by the slight rubbing of the plate in use. 
An important advantage of my improved deviee résides in the construction of 
the stud to closely fit the central opening through the base section. This af- 
fords means whereby the stud is securely held against any latéral strain which 
would tend to loosen It from the grasp of the spring, thèse strains belng con- 
tlnuously exerted In the peculiar use of the deviee as by vralklng on the rug." 

An examination of the file wrapper shows that in his original 
application to the Patent Office he concluded as foUows : 

"I am aware that varlous devices hâve been used in which a stud from one 
part has been f rictionally held within an opposite part, and I do not broadly 
claim such a construction. Such devices, however, hâve been used In an en- 
tlrely différent manner from the use to which my deviee is put, and In this 
lattér use would become inoperative from the fact that they would be de- 
stroyed by the pressure which would be brought to bear upon them as by 
belng stepped on, and my Improved deviee possesses the advantages over such 
devices in that It Is practicàlly indestructible in the peculiar use to which it 
Is put, and is so compact that an unevennefes of the rug or carpet is not caused 
by its use." 

In that application he made three claims, as follows: 

"(1) In combinatlon in a .rug fastener or the like, a stud section provided 
with means for attachment to a rug concaved on its under surface and havlng 
a stud projecting therefrom, a base section fitting the concavlty of the stud 
section and havlng a central opening therethrough for the réception of the 
stud, a recess within the base section, and a split ring adapted to grasp the 
stud at the groove therein^ ail substantlally as deseribed. 

"(2) In a rug fastener or the like, in combinatlon, a stud section concaved 
on Its under portion and provided with means for fa&tening to a rug or the 
Uke, a base section fltting the concavlty of the stud section, and havlng a 
central opening closely fltting about the stud on the stud section, a recess, and 
a split ring loosely fitting In the recess to securely grasp the stud at the groove 
therein, ajl substantlally as deseribed. 

"(3) In combinatlon with a rug or the like, a rug fastener eonslstlng of a 
stud section secured thereto and provided with a concavlty on Its under sur- 
face, a stud extending from the stud section, and havlng a groove extending 
around the stud, a base section fltting the concavlty of the stud section and 
with a central opening closely fltting the stud, a recess In the stud section, 
and a split ring loosely fltting within the recess and flrmly grasplng the stud 
at the groove ; ail substantlally as deseribed." 



DONOHIAN V. KINGSTON. 893 

It thus appears that in the first claim he described in a "tng fast- 
ener or the like" a base section fitting the concavity of the stud 
section, but did not say anything about its fitting snugly or closely. 
In claim 3, however, he added the additional limitation of a base sec- 
tion fitting the concavity of the stud section, and with a central 
opening closely fitting the stud, but said nothing about the central 
opening fitting the stud closely at both its ends. Thèse three 
claims, as filed, the Patent Office at once rejected, saying: 

"The claims of this application seem to be ail of substantially the same 
scope, and they are objected to for this reason. 

"The claims seem to cover jnerely a double use of the fasteners for gloves 
covered by patents cited as follows : 

"Rlchardson, Mar. 5, 1889, 399,161. ) Olasps & 

"Kreatzer, Mar. 22, 1887, 339.(515. [ Buckles 

"Kershaw, Dec. 2, 1890, 442.056. ) Glove Fasteners. 

"See, also, patent of Culver, Nov. 17, 1857, 18,631 (Builders Hardware — 
Carpet Fasteners). 

"The claims are rejected in vlew of the prior art disclosed in the références 
cited above." 

Whereupon the patentée canceled the larger part of the closing 
paragraph of his spécification, which took the ground that prior 
bail and socket fasteners had not been used in connection with rugs. 
He substituted the following: 

"In none of thèse prior devices has provision been made for the close fitting 
of the éngaglng parts and for a secure holding of the stud agalnst a strain 
tending to upset it. A material feature of my invention résides in providing 
the base section with a stud socket above and below the spring-member 
whereby any rocklng action of one part on the other Is effectually prevented, 
and any strain transversely of the stud prevented from prying or tilting the 
latter out of engagement." 

He pointed out spécifie features of diflference between his patent 
and the patent cited against him in the prior art. In the above 
substitution in the spécification he introduced for the first time 
the fit of the base section upon the stud section above and below the 
ring, and this he claimed to be a material feature of his invention. 
He struck out the three claims, and substituted the following two 
claims : 

"(1) In combination in a sectional fastening devlce a stud section provided 
with attaching means and having a stud projecting therefrom, the stud having 
a locking recess, a base section having a central opening for the réception of 
the stud, a recess in the base section for holding a split ring, the walls of 
the socket embracing the stud both above and below the split ring, and the 
split ring located in the socket and adapted to grasp the stud at the groove 
therein ; ail substantially as described. 

"(2) In combination in a carpet fastener, a stud section provided with means 
for attachment to a carpet, the concave under surface of said section having 
a projecting stud, the stud having a locking groove, a base section shaped to 
snugly fit the concaved under surface of the upper section and having a cen- 
tral opening, the walls of which closely fit about the stud at both its ends, 
and having a recess for a split ring wlthin the base section, and the split ring 
loosely fitted wlthin the recess and adapted to engage the stud at the groove ; 
ail substantially as described." 

An examination of thèse claims shows that the patentée had aban- 
doned the limitation to a rug fastener; that he had set forth the ma- 
terial feature of the invention in claim 1 as "the walls of the socket 
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embracingthe stud both above and below the split ring"; and in 
claim 2 as "the walls of which closely fit about thé stud at both its 
ends." It will be seen further that in claim 1 he made no restric- 
tion as to the fitting within the concavity of the lower section, but 
in claim 2 he made this limitation : "A base section shaped to 
snugly-fit the concaved under surface of the upper section." 

In discussing the Culver patent, he referred to the closely fitting 
élément in his patent as being a limiting élément and an important 
feature of the claims as he then submitted them. He concluded 
thus : 

"It is extremely Important In the construction of a f astenêr pf the form de- 
vlsed by applicant that the socket pièce should hâve the closed bearing for the 
stud at the opposite extremltles of the latter, as bas béen déscribed and set 
out In the amended claims. Wlthout the peculiar form of close-fitting parts 
and the spécial arrangement of the holding ring In a rècess' midway of the 
stud, the transverse stratus upon the fastener would disengage the parts, and 
make the devlce practically inoperative. It Is held that applicant bas now 
clearly set out and dlstlngulsbed thfe peculiar features of Invention, and a re- 
consideration and allowance of the case Is requested." 

Aftef the filing of this amendment the Patent Office again re- 
jected the claims, thë examiner giving the following grounds for 
rejéctioh: 

"It is found that It is old to provide a catch plate for a stud to engage the 
stùd both above and below an annular groove In the stud. See the following 
patents: 

"Oushman, Aug. 12, 1890, 434,177, 

"Drake, Sept. 23, 1890, 437,108 (both in Clasps, Buckles & Buttons— Sepa- 
rable). It seems that to utilize this expédient In a carpet fastener Instead of 
in clasps for other purposes Is a colorable change." 

The complainant then canceled claim 1, and amended claim 2, 
restricting it to a carpet fastener. The effect of this amendment 
was to eliminate the breadth of claim 1 and to confine the invention 
to use as a carpet fastener, and restrict it to a combination having 
in one structure two éléments, namely, "a base section shaped to 
snugly fit the concaved under surface of the upper section," and the 
feature "that the w^alls of the base section shall closely fit about the 
stud at both its ends." Thèse two éléments were in combination 
w^ith the split-ring fastener. The argument of the patentée in 
référence to the Drake patent is important as bearing upon the con- 
struction which he then gave to his claim. He said : 

"The latter patent does not sbow a fastener section having a concaved un- 
der surface which Is a limitation of the claim as now presented. This con- 
caved lower surface is of importance in giving to the fastener as a whole a 
stabillty not possessed by the fastener of the Drake device. The socket in 
the Drake fastener does not embrace the stud, but contains an intermediate 
spring. The claim now presented in the case récites a central opening 'the 
walls of which closely fit about the stud at both its ends.' This feature is 
not found in the Drake patent." 

In the conclusion of his argument he distinctly stated what he 
regarded as new in his invention : 

"The fastener is new In the provision for the close fit of the lower section 
In the concaved under surface of the upper. If is new in the direct contact 
of the stud and the walls of the socket when a split ring forms the holding 
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devIee. The clalm récites the Ilmitlng and dlstlngulshing features, and It is 
submitted that on the question of sufficlency of invention the applieant should 
be given the benefit of any doubt and be allowed to reap the benefit of his 
invention to that estent which the production of the novel article which fills, 
and has immedlately supplied, a large demand entltles him to." 

The court cannot escape the conclusion that the claim of the 
patentée as amended embraces two distinct and material features, 
namely, a base section shaped to snugly fit the concaved under sur- 
face of the upper section, and a central opening in the base-section, 
the walls of which fit closely about the stud at both its ends. The 
inventive thought upon which the patentée chose to rest his patent 
was a carpet fastener having thèse two distinct, material, and close- 
ly defined éléments. He invented this construction because it was 
a compact, solid, firm construction which would not yield to 
pressure. He preferred and patented this close, compact method 
of resisting pressure. He confined himself to this limited con- 
struction. A careful examination of the claim itself as it finally 
appears in the patent is sufficient to bring the court to this con- 
clusion. But a court may often find, and does find in this case, as- 
sistance from the arguments of the patentée himself when obtain- 
ing his patent, and from the amendments which he purposely and 
understandingly accepted. In Bail & Socket Fastener Co. v. Bail 
Glove Fastener Co., 58 Fed. 818, 824, 7 C. C. A. 498, 504, Judge 
Putnam says: 

"The rule touehing the effect of such amendments has been several tlmes 
laid down by the Suprême Court in patent causes, although it is only a pecu- 
liar application of the gênerai principles of law relative to the interprétation 
of instruments. In the case at bar the amendments relate to the very pith 
and marrow of the alleged improvement, touch directly the question of nov- 
elty, and were understandingly and deliberately assented to." 

In the case now before us the amendments made by the patentée 
relate to the "pith and marrow" of the invention. It would be un- 
just to the public, and to ail the parties involved in the construction 
of the patent, if a patentée were allowed to "understandingly and 
deliberately" limit the scope of his patent while he is obtaining it, 
and were afterwards allowed to escape from his limitation when 
the patent is construed. He ought not to be heard to demand one 
rule of interprétation in the Patent Office and another in the courts. 
The ordinary principles relating to the interprétation of a contract 
are the principles which prevail in construing a patent. The un- 
derstanding of parties to an agreement at the time it is made is al- 
ways held to be of importance in the construction of such agree- 
ment. Courts often find aid in construing a contract by considering 
what the parties hâve said and what they hâve donc when the con- 
tract was made. This court has had occasion to refer to the lan- 
guage of Lord Sugden in Attorney General v. Drummond, 1 Drury 
& Warren, "Tell me what you hâve done under a deed, and I Avili 
tell you what that deed means." In Greene v. Buckley, 135 Fed. 
531, Judge Townsend, speaking for the Circuit Court of Appeals in 
the Second Circuit, says :\ . 

"Where the patentée spécifies a particular form as a means by which the 
effect of the Invention Is produced, 6r otherwise confines himself to a partlcu- 
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lar form of what he descrlbes, he Is Ilmited thereby In his daim for înfringe- 
ment Walker on Patents (4th Ed.) § 363, and cases cited. Where a patentée 
acquiesces in a rejection of claims, and amends the same so as to be more 
spécifie,, such claims must be read and Interpreted witlj référence to the re- 
jected claims and to the prior state of the art, and cannot be so construed 
as to cover elther what was rejected by the Patent Office or disclosed by prior 
devlces. Knapp v. Morss, 150 U. g; '221, 225, 14 Sup. Ct. 81, 37 L. Ed. 1059; 
Roemer y. Peddie, 132 U. S. 313, 10 Sup. Ot. 98, 38 L. Ed. 382. 'Where a 
patentée bas modifled bis claim In obédience to the requirements of the Pat- 
ent Office, he cannot bave for It an extended construction wbich bas been re- 
jected by the Patent Office ; and in a èuit on hls patent his claim must be limit- 
«d, where It is a comblnatlon of parts, to a combinatlon of ail the éléments 
which he bas included in his claim as necessarily constituting that combina- 
tion.' Phœnlx Caster Co. v. Spiegel, 133 U. S. 360, 368, 10 Sup. Ct. 409, 33 
L. Ed. 663. The words of limitation Inserted In a claim must be construed in 
the light of the circumstances surrotinding the Issuance of the patent in order 
to prevent an undue broadenlng of the scope of the Invention. Singer Mfg. 
Co. V. Cramer, 192 U. S. 265, 285, 24 Sup. Ct. 291, 48 L. Ed. 437. In interpre- 
tlng such a patent, the admissions and déclarations of the patentée in the 
Patent Office, and amendments made by him which relate to the essence of 
alleged Improvements, and are directed to the question of invalidity, when 
understandingly and dellberately assented to, are binding upon him. Reece 
Button Hole Machine Co. v. Globe Button Hole Machine Co., 61 Fed. 958, 10 
O. C. A. 194" — citing also other cases. 

Does the défendants' fastener infringe the claim of the patent in 
suit? It is undoubtedly in some respects similar to the fastener of 
the patent. Each has a stud section with means for attachment to 
the floor. Each has a projecting stud provided with a groove. 
Each has a base section provided with a central opening. Each has 
a recess in the central opening provided with a split ring loosely 
fitted and adapted to engage the stud. The claim of the patent 
provides that the stud section shall be fastened to the rug and the 
socket section to the floor. The défendants' device is arranged in 
the opposite way. But one way may be considered the immaterial 
reversai of the other. I hâve already found, however, that the claim 
of the patent présents two material features: First, the close fit 
of the base section within thé concavity of the upper section ; and, 
second, the close fitting of the aperture of the base section about 
both ends of the stud. The inventive thought of the patentée made 
thèse two éléments important and décisive. His inventive idea 
was to resist pressure and strain by the closeness of fit in respect 
to thèse two éléments. The défendants' device does not, in my 
opinion, infringe thèse two éléments. The constructive idea of 
the défendants is distinctly and essentially différent from the in- 
ventive idea of the patentée. The défendants' device does not hâve 
the close fitting of one section within the concavity of the other. 
It is designed to allow the rocking or tipping of one part on the 
other, whereby undue strain of the parts is sought to be prevented, 
When in place, ail pressure is transmitted through the rigid stud 
to the floor. The stud section thus resists the strain, and the other 
section is not required to be of close, solid construction. The close 
fitting of the aperture of the base section about both endf of the 
stud was made in the spécification "a material feature" of the pat- 
entee's invention. His claim provides that the walls must closely 
fit about the stud at both its ends ; and he insisted that an old pat- 
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ent, which had an intermediate spring functionally like the split 
ring of his patent, did not meet the terms of his claim. But in the 
device of the défendants the stud section can touch the socket sec- 
tion only through the médium of the split ring. It cannot be held 
to présent a close fit of one section upon the other. In référence to 
the shape of the stud the défendant Kingston says : 

"In the construction of the shape of the stud, I concaved it so that In use 
on the différent kinds of velvet oarpetlng it would, by its shape and friction, 
on the graduai curve of the stud towards the top, act as a lever when the 
various stralns would be brought to bear upon this particular part." 

The défendants do not attempt to form their construction upon 
the basis of a "locking groove," but rather upon a graduai curve 
of the stud, and in gênerai upon a loose mechanical construction. 
Some features of this construction are found in certain old patents. 
In speaking of the action of the socket section upon the stud, their 
expert says: 

"This action résulte dlrectly from the spécial construction of stud with a 
reduced shank portion Instead of a locking groove, the loose fit of the ring 
about the stud, and the extremely loose fit of the stud in the aperture, which 
permits the socket section to rock to its furthest extent without bringing the 
walls of the aperture into the engagement with the stud." 

The construction of the stud in défendants' fastener is designed 
• to permit the free rocking or tilting of the socket section with rela- 
tion to the stud section, instead of presenting the close fit called for 
by the daim of the patent. 

The court is of the opinion that the loosely fitting arrangement 
of éléments employed by the défendants cannot be held to be an 
équivalent of the close, solid construction of the complainant. In 
my opinion, the défendants' device is based upon a constructive 
thought différent from the inventive idea of the patent, and cannot 
be held to be an infringement of it. 

Bill to be dismissed, with costs. 



VIRGIL PRACTIOE CLAVIER CO. v. VIRGIL. 

(Circuit Court, S. D. New Xork. June 14, 1905.) 

Patents— Infeingement— Instrument fob Teachinq Piano Playing. 

The Virgil patents, Nos. 344,462, 344,464, 391,439, and 479,339, relating 
to an instrument for teaching the playing of the piano, in which non- 
musical sounds are substituted for the musical tones of the piano, and to 
improvements thereon, disclose patentable invention, and are valid. Also 
held Infringed. 

Suit in equity to enjoin alleged infringement of United States 
letters patent to Almon K. Virgil for instruments for teaching the 
playing of the piano, viz., No. 344,462, June 29, 1886, claim 4 ; No. 
344,464, June 29, 1886, claim 1 ; No. 391,439, October 23, 1888, claim 
1; and No. 479,339, July 19, 1892, claims 1 to 12, inclusive, and 
claims 14, 17, and 18. 

Livingston Gifford, for complainant. 
Worth Osgood, for défendant. 
138 F.— 57 
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RAY, District Judge. Patents Nos. 344,462 and 344,464 hâve ex- 
pired since the commencement of this action and before the final 
hearing, and as to them a référence to a spécial master to take an 
account is ail the decree can award. The demurrer to the bill for 
multifariousness is not sustained. The défense as to patents No. 
344,464 and No. 344,462 that the assignments of the patents were 
not recorded as alleged is overruled. 

The defendant's counsel says : 

"In defendant's construction each of the éléments, separately considered, are 
shown to be old ; and they are employed in new comblnations aiid arrange- 
ments whicb are not diselosed In complainant's patents, and whlch are not 
subordinated by any of the elaims inany of , thèse patents, if they are real, in 
connection with the préviens art." 

That thé éléments of defendant's construction are ail old is plain, 
but -that wefind any new combination or new ,or difîÊerent or im- 
proved resuit than that found in complainant's patents, and diselosed 
thereby, cannot be found by this court. The.iield is liraited. Al- 
mon K. Vifgil, the patentée, is entitled to be regarded as a pioneer 
in the art to which his invention relates. His first patents sliowed 
invention àiid were valid, but they did not prpvë a success commer- 
cially, because of certain defeçts. He persevered, thought, labored, 
expendëd tirné and môney, and sucçeeded. It was when he suc- 
cefeded that défendant came in, and, by borrowing, if not àbstract-- 
ing, ideas, etc., began inîringement. 

The invention is partially described by complainant as îoUows : 

"The bbjçct of this new art was Instruction in piano playing, for which 
purpose p'rlbr to thèse inventions only two classes of instruments had been 
employed,' namely, either the piano itself, or a mute keyboard. The mute 
keyb^a^rid, or dumbr piano, as It was sometimes called, was employed for the 
gymDastk drill or exercise of the Angers and hands of the pupll. It was 
tnade idute or dnmb so as to entirely eliminate the hearing as a factor in the 
exercise, and cause the Angers and hands to acquire strength and flexibility 
without dependence upon the car, as also tp permit the pupil to practice with- 
out disturbance of neighbors. It was impossible for the pupil to learn to 
play a new pièce by the mère use of a mute keyboard. To do so, he must needs 
resort to the regular piano. Mute keyboards were therefore in no sensé 
substitutes for the giano in learning the art of playing, but merely adjuncts 
or helps in the direction of physical and mùscular development, the same as 
any gymnastlc, exercise is to a sport for which it may prépare the muscles 
without instructing the mind. The new art that Virgil invented for the pur- 
poses of piano instruction dlffered from the old in that, whllst it excluded the 
musical tone of the regular instrument,: It still combined the action of the ear 
and the hands. Virgil conceived the idea that by accompanying each move- 
nient of the Angers with a short, distinct, noumusical sound or click, the pupil 
and his instructor would gain ail the benefit of the combined instruction of 
ear and hand, without the distracting Influences of music; in other words, 
Mr. Virgil expresses it as 'getting the mind into the hand.' " 

Complainant concèdes: 

"Although this was not yirgtl's first patent in point of time, it was never- 
theless the pioneer patent in point of success, and as such is entitled to ail of 
the considération of a pioneer. Virgil says: 'The Techniphone (patent 344,- 
464) and Pràctlce Clavier (patent 479,330) Introdviced a new art of instruction, 
namely, the art of instructing in piano playing by the aid of nonmusical 
sounds. The Techniphone was the pioneer instrument in this art, but, like 
many pioneer machines, it lacked sufflclent perifectlon to make the art a suc- 
cess. I may add that the Practice Clavier is to be credited with the success 
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of the art, for the reason that it removed the shortcomings of the Techniphone 
that stood in the way of the success of the new art.' The reason vvhy the 
Practice Clavier of patent 479,339 was thus able to convert failure into suc- 
cess, and to entitle itself to the crédit of the pioneer successful machine, was 
because of the radical changes whieh it made over patent 34;4,4(i4 in each of 
the foliowing respects, each of which constitutes an élément of one or more 
claims of 479,339, and which will be treated under separate heads: (1) In 
the time of the clicks ; placing them at the extrêmes of the key strokes, in- 
stead of at intermediate points. (2) In the separate control of the clicks ; 
enabling either to be used with or vvithout the other. (3) In the 'touch' ; as- 
similating it to the piano touch. (4) In the quality of click. (5) In the régu- 
lation and indication of the tension." 

The défendant is shown to hâve had knowledge of thèse patents, 
and it also appears she was striving to évade iniringement; that is, 
to make such changes and variations as would enable her to plead 
noninfringement. The purpose and thought displayed was not for 
the purpose of inventing, but of evading. 

The défense of nonpatentability in view of the prior art is not çus- 
tained. The complainant is entitled to a decree that its patents are 
valid, that the named two hâve expired, that ail hâve been infringed 
by défendant, for a perpétuai injunction as to those still in force, 
and for an accounting as to ail. 



REVERE RUBBER CO. v. CONSOLIDATED HOOF PAD CO, 

(Circuit Court, S. D. New York. June 16, 1905.) 

No. 7,956. 

1. Patents— Invention and Ineeingement— Hoof-Pads. 

The Kent patent, No. 646,148, for a hoof-pad intended for use between 
a horse's hoof and the shoe, and having a ventilating part or chamber 
in the center, was not anticipated, and discloses invention, and is not 
invalid for prior public use. Claims 1, 2, 5, aiid 6 also Jield infringed. 

2. Same— Evidence of Invention— Success ce Article. 

The commercial success and success in actual use of a patented article 
is évidence of patentable invention. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dig. Patents, § 39.] 

In Equity. Bill in equity for injunction restraining alleged in- 
fringement of United States letters patent No. 646,148, issued March 
27, 1900, to Elizabeth Kent and Roscoe R. Bell, assignées of the al- 
leged inventer, William J. Kent, for hoof-pad. Application fîled 
July 36, 1899. 

Arthur C. Fraser and Joseph A. Stetson, for complainant. 

James Harold Warner (Clarence G. Galston, of counsel), for de- 
fendant. 

RAY, District Judge. Claims 1, 3, 5, and 6 of the patent in suit 
only are in question. The patent is for a hoof-pad, bears date March 
27, 1900, and is No. 646,148. The hoof-pad in question aims to 
cushion the foot of the horse against the shocks of travel upon hard 
roads an4 pavements, and to prevent direct contact between the 
hoof and the shoe. It is claimed that thèse hoof-pads will pre- 
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serve a natural and healthful condition of the hoof, andprove light 
and comfortable in usé, The patent in suit provides a pad con- 
taining a thin, yielding portion to intervene between the hoof and 
the shoe; a thick heel-cushion for crossing the frog of the foot, 
and for supporting the heels at the rear of the shoe when a three- 
quarter shoe îs used ; a flexible dowhwardly extending center for 
fiUing the space within the shoe beneath the sole of the foot; an 
air-chamber under the center of the foot, and between it and the 
pad; means for supplying air to and expelling it from such air- 
chamber; a ring-like leather attacher covering the outer edge of the 
body of the pad, and having an aperture opposite to, and of approxi- 
mately the full area of, the air-chamber; and a socket for fitting 
the frog of the foot ; and a stiflfener for resisting expansion or con- 
traction of the hoof or of the pad. Thèse pads may be formed 
of any desired materials, but the patentée states: 

"I prefer to construct It with a bottom face of rubber or rubber composi- 
tion, and with a top face or re-enforce of leather, fibrous, or textile material 
to form an attacher eut ont at the center ; the two being attached by stitehes, 
cernent, or otherwise, and the stifCener being imbedded in the rubber during 
molding of the latter." 

He further says that the re-enforce or attacher covers the outer 
edge of the pad-body, and has an aperture opposite to, and approxi- 
mately the full area of, the air-chamber. He also states that the 
pad is thus held against movement relatively to the hoof, but leaves 
the hoof free and exposed to the air. It is çlaimed in the spécifica- 
tions that the heel-cushion will cushion ail heel shocks, and remove 
the danger of the formation of corns on this part of the hoof, and 
the central pneumatic portion will conform to the irregularities of 
the adjacent portion of the roadway, and give a firm grip against 
either forward or rearward or latéral slipping. • It is further claimed 
that this hoof-pad removes ail danger of lodgment of gravel or for- 
eign matter against the sole of the hoof. It is also stated that the 
sole of the hoof will be constantly ventilated, and practically out 
of contact with any substance, while the bearing-strip between the 
shoe and the hoof will both protect the latter from shocks from the 
shoe, and save it from direct contact with the shoe. The spécifica- 
tions also State "that the invention is hot limited to the particular 
détails of construction, arrangement, or combination of features set 
forth as embodying its preferred form, since it can be employed in 
whole or in part, according to such constructions, arrangements, or 
combinations of features as circumstances or the judgment of those 
skilled in the art may dictate, withùut departing from the spirit of 
the invention." 

The claims in issue read as follows: 

"(1) In hoof -pads, the combination with a bearing-strip for receivîng , the 
sole of the hoof, of a hollow central portion for covering the sole of the foot 
inwardly of such bearing-strip, and a re-ienforce on said bearing-strip extend-" 
Ing around said hollow portion, and hating an open center. , 

"(2) In hoof -pads, a body for covering the sole of a hoof, having a bearing- 
strip for contactlng with the edges of the sole, a cavity under the center of the 
soie, and a leather re-enforce on said bearing-strip, extending around said 
cavity, and having an open center," 
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"(5) In hoof-pads, a flexible body adapted to be fastened to the sole of a 
hoof, and having a pneumatlc chamber open at its upper slde beneath the 
hoof, and a ring-like leather attacher connected to and covering the outer 
edge of said body, and having an aperture opposite and of approximately the 
full area of said chamber, whereby the air-chamber is In direct communica- 
tion with the face of the hoof. 

"(6) In hoof-pads, a body for eontacting with the sole of a hoof, having 
an elastic downwardly bulging portion beneath the center of the hoof, and a 
confined air-chamber open at top under the hoof and within sueh portion^ and 
a ring-like leather attacher connected to and covering the outer edge of said 
body, and having an aperture opposite and of approximately the full area of 
said chamber, whereby the hoof itself constltutes the sole top wall of said 
chamber." 

The complainant is now the owner of the patent in suit. It is 
shown by the évidence that this pad met with great success in the 
market, and is practically very useful. It affords ventilation, re- 
duces concussion, prevents slipping and forging, and is durable. It 
solves the problem, it is claimed, of applying a leather sole with a 
pneumatic pad. There was a pad known as the "Sheather Pad," 
which had no leather sole, and this brought the rubber part of the 
hoof-pad directly against the foot of the horse. There is évidence 
that some horseshoers refused to use the Sheather pad, because it 
brought the rubber directly against the foot. There is also évi- 
dence that rubber directly against the foot of the horse has an un- 
healthy effect, and draws the foot of the horse, the same as it will 
that of a human being. It appears from the file wrapper that claims 
2, 5, and 6 were limited to a leather re-enforce or attacher, and that 
the claims 1, S, 5, and 6 are limited to such re-enforce or attacher 
having an open center, so that the air-chamber is opened at its 
upper side beneath the hoof. Thèse were inserted after the applica- 
tion was filed, and are to be given their full force and efïect. The 
claims in suit were allowed after amendment, having been rejected 
as first presented upon certain patents, to which attention has been 
called on the final hearing, viz. : Haie patent, No. 28,473 ; Fanning 
patent. No. 489,896; Hallanan patent. No. 586,030; Jarvis patent, 
No. 478,435; Sheather British patent. No. 17,911 of 1890; Sheather 
British patent. No. 20,347 of 1891. 

It has been necessary in the considération of this case, owing to 
the nature of the défense, and the large number of patents urged up- 
on the considération of the court, to examine them ail, with a view 
to ascertaining the state of the prior art. The study of the prior 
art is interesting, but it would not be profitable to détail it hère. I 
find and hold that the défense of prior public use or sale has not 
been proven. It is well settled, and the court will not stop to cite 
cases, that the défense of prior public use or sale must be proven 
bej'ond a reasonable doubt. It must be conceded that the évidence 
in this case is somewhat conflicting. In patent cases we find con- 
flicting évidence usually and almost invariably as to the merits of 
the patent, as to prior use when that is claimed, as to anticipation 
when that is claimed, and as to utility when want of utility is al- 
leged, and as to nonpatentability when that défense is alleged. 
A large number of exhibits hâve been displayed before the court. 
The court has also had considérable expérience with thèse pads, 
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and is perfiaps justifiéd in taking that expérience into considération 
iri passing judgment on the utility of the pad in suit. 

This court cannot sustain the alleged défense of aggregation. 
Tiie éléments of the patent in suit co-operate and eoact so that they 
produce new and useful results. Xhere is a différence, and a sub- 
stantial différence, between the combination of éléments in the pat- 
ent in suit and the combination found in the other pads to which at- 
tention has been called. Those who hâve had expérience with 
horses and the shoeing of horses understand how important the 
shape and fit of the shoe is. It is easy to lame a valuable horse by 
a slight misfit of the shoe. It is as important, and in fact more im- 
portanti tû hâve the shoe or hoof-pad for a horse of a doser and 
better fit ànd form than in the case of a human being. The man or 
woman can tell "where the shoe pinches." The defect can be reme- 
died, if any, in the shoe in use, in the next one made or purchased. 
With the horse it is différent. The horse may show by its mode of 
travel or by lameness that there is trouble somewhere, but just 
where, only experts can tell, and oftentimes their skill fails. The 
proof of a good horseshoe or hoof-pad is in the using, and in its 
success in actual use. 

This court finds and holds that there was patentable invention in 
the so-calied Kent pad, the patent in suit. It is, of course, true 
that the success of a patented article does not of itself prove pat- 
entability, but commercial success and success in actual use is évi- 
dence of patentability. See Gandy v. Main Belting Co., 143 U. S. 
587, 13 Sup. Ct. 598, 36 L. Ed. 372 ; Toplifï v. Toplifï, 145 U. S. 156, 
13 Sup. Ct. 825, 36 L. Ed. 658. The established fact that the Kent 
pad has driv^n out others and gone into gênerai use is évidence 
that it involved invention. Kinloch Tel. Co. v. Western Electric 
Co., 113 Fed. 659, 51 C. C. A. 369. See, also, Packing Co. v. Ma- 
gowan, 27 Fed. 362, afïirmed in 141 U. S. 332, 12 Sup. Ct. 71, 35 
L. Ed. 781. 

In this case it cannot be denied thât the défendant has infringed 
the complainant's patent. It has closely copied it — so closely that 
the court is compelled to find infringement. 

The Sheather pad of 1890 and the Sheather pad of 1891 do not 
show or establish anticipation. 

The complainant's pad is declared valid. Infringement by the 
défendant is found. The complainant is entitled to a decree for an 
injunction and an accounting. 
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REGINA CO. V. NEW CENTDRÏ MUSIC BOX CO. 

(Circuit Court, S. D. New ïork. June 15, 1905.) 

Patents— Invention— Mxisic Box. 

The Brachhausen & Reissner patent. No. 500,371, for a musie box, Is 
void for lacli of patentable invention, in view of the prier art, which 
discloses every élément of the combination shown in the patent that In- 
volves invention, in subistantially the same combination. 

In Equity. 

Suit to restrain alleged Infringement of United States letters patent No. 
500,371, dated June 27, 1893, application filed December 19, 1892, and issued 
to the alleged inventors, Gustav A. Brachhausen, of Hoboken, N. J., and Paul 
Reissner,' of Eutritzsch, Germany. The suit originally claimed infringement 
of United States letters patent No. 637,367, but, after the évidence disclosed 
the State of the art at the time that patent was applied for, the complainant 
withdrçw ail claims of infringement of that patent. The défenses are summed 
up in the proposition that in view of the prior art the patent in suit, No. 500,- 
371, fails to disclose patentable invention; also clear anticipation. -Prior 
public use is alleged, 

Briesen & Knauth (Antonio Knauth, of counsel), for complain- 
ant. 

Holden & Rogers (Henry Samuel Morton, of counsel), for défend- 
ant. 

RAY, District Judge. The patent in suit relates to that kind of 
music boxes in which dises or rotary note plates are used to 
operate the vibrating tongues. It consists of a mechanism designed 
to facilitate the removing and putting in place of thèse dises. This 
fréquent removal is necessary to change the tunes. This mechan- 
ism also drives or rotâtes thèse dises by means of small openings or 
dépressions in the dises near the outer edge or periphery thereof, 
which engage with a sprocket wheel. There is also a hinged rod 
having friction wheels at short distances apart, which, when the rod 
is in position, press gently upon the revolving dise, which is turned 
or revolved by the said sprocket wheel, and thereby (such pressure) 
keep the dise evenly upon the vibrating tongues placed in line from 
near the center to the circumference of said dise, and beneath same, 
and also under the said rod. There is a central pin or pivot about 
which the dise revolves, and from this the dise is easily removed 
by lifting it up after the rod spoken of is raised. There is an adjust- 
able sleeve on this pin or pivot beneath the disCj when in place, 
which supports the dise. The rod spoken of is hinged outside the 
outer edge of the dise, and may be swung completely over, so as to 
point away from the pin or pivot; but, when in position for use, 
such rod, with its friction wheels, has the free or unhinged end 
attached to the central pivot and fastened by a latch. Unhitch the 
latch, throw back the rod, and lift oiï the dise; place another dise 
in the same position, engaging one of the openings with the sprock- 
et wheel, bring the rod back into place, and fasten it with the catch. 
Thèse are the movements for removing and replacing the dises. 
The dise, as stated, is turned by the revolving sprocket wheel 
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which engages with the openings or dépressions near the periphery 
of the dise. 

The following quotation from the spécifications points out the 
defects or difficulties claimed to exist in the prior art, and which 
this alleged invention described in the patent in suit was designed 
to rettiédy or overcome : 

"Our Invention relates to that elass of muslc boxes wherein dises or rotary 
note plates are used to operate the vibrating tongues, and consists in the novel 
arrangement and combination of parts hereinafter described, and specifically 
pointed out In the claims. Heretofore in this class of instruments rotary note 
plates or dises hâve been driven from a shaft located in the central portion 
thereof; whtch Shaft was ôperated by suitable mechanism. This was objec- 
tionable for tnany reasoris. The motion Imparted by the shaft located as above 
Uescribed was jerky and unsteady, which is a serions disadvantage in this 
character of devices. It required, in music boxes bullt upon a large seale, 
that the power for rotatlng the dise be very great, and it was found diffl- 
cult to operate the dise to the slight degree often required. The object of 
our invention Is tô protide a simple device, which, with comparatively little 
power, wilï rotate the dise in a steady, positive manner, and to the smallest 
degree when mecessary." 

It seems clear that thèse spécifications allège (1) that in the prior 
art the music dises were rotated by means of a révolving shaft at 
the central portion of the dise (the shaft, however, not being in- 
tégral with such dise), Which shaft was ôperated or turned by suit- 
able mechanism ; (2) that the rotating of the music dise by means 
of this centrally located révolving shaft gave to such dise an uneven, 
jerky, tinsteady motion, and necessarily interfered with the musical 
sounds produced, and perhaps with the contact of the dise with the 
vibrating tongues; (3) the movement of the dise by this means, 
when thé machine was operating, required great force, and it was 
difiîcult to impart slight, éven motion. The purpose or object of 
the invention was to overcome thèse alleged defects or difficulties. 

The claims of the patent are as follows : 

"(1) In a music box, the combination of the dise, A, having apertures, b, 
near the outer edge, and having playing edges, i, with the sprocket wheel, c, 
adapted to engage in sald apertures, b, and means substantially as described 
for holding the dise down by pressure from above, substantially as and for 
the purpose specifled. 

"(2) The combination of the dise, A, means substantially as described for 
rotating said dise from the outer part thereof, rod, d, and friction wheels, 
e, mounted thereon, and adapted to bear upon the outer face of said dise. A, 
substantially as described. 

"(3) The combination of the dise, A, provided with apertures, b, near the 
outer edge thereof, sprocket wheel, c, adapted to engage in said apertures, 
central pin, a, ànd adjustable sleeve, z, for supporting said dise. A, and upper 
bar, d, having friction wheels, e, ail arranged substantially as and for the 
purposes set forth. 

"(4) The combination of the dise, A, provided with apertures, b, near the 
outer edge, with sprocket wheel, c, adapted to engage in said apertures anC 
rotate the dise, hlnged rod, d, friction wheels, e, hung thereon, and adapted 
to bear upon said dise, A, central pin, a, and latch, g, substantially as de- 
scribed." 

Of thèse claims, claim 4 is the more spécifie. It mentions ail the 
éléments of the combination referred to in ail the others, except the 
adjustable sleeve for supporting the dise at the center. If thèse de- 
fects and difficulties existed in the prior art, and had not been met 
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and overcome by others by substantially the same means or 
mechanism, or combination of means or éléments, and Brachhausen 
& Reissner, by the combination and means before described, and 
mOre fully described in the patent itself, met and overcame them, 
and it required or demanded more than the skill of the ordinary 
mechanic, skilled in the construction and opération of such devices 
or instruments, to make and apply the combination described in 
the patent, there was a field for invention, and this patent came in 
and occupied the field, and is valid. I find and hold there was 
invention — inventive skill displayed — in transferring the power for 
moving the dise from the center to the periphery, supporting the 
dise both at the center and a point near the circumference, and 
holding the dise in place by means of the rod and friction wheels. 

The éléments of the combination described in the patent are : 
(a) The dise with holes or dépressions near the circumference to 
engage the sprocket wheel. (b) The sprocket wheel so located as 
to engage thèse openings or dépressions in the dise, (c) The cen- 
tral pivot or pin, on which is a movable or adjustable sleeve. Thèse 
support the dise at the center, and keep it in place, (d) The hinged 
rod with friction wheels to keep the dise steady and even, and 
pressed upon or against the vibrating tongues. 

But while there was invention in transferring the power from the 
center to the circumference, adopting means for steadying the dise, 
etc., the question is, are the patentées in the patent in suit entitled 
to the crédit? Did they originate this change? Did they make 
this combination? 

The statement in the patent in suit, "Heretofore, in this class of 
instruments, rotary note plates or dises hâve been driven from a 
shaft located in the ceritral portion thereof, which shaft was op- 
erated by suitable mechanism," gives the distinct impression that 
means for rotating or driving the dises by power applied at or near 
the periphery of the dise were theretofore unknown, or at least 
that thèse dises in such machines had not been rotated in that man- 
ner. The other statements already quoted are to the effect that, 
because driven by power applied at or near the center, the dîfïicul- 
ties to be remedied arise. The inventive idea, if there be one, 
seems to réside in transferring the m'eans for rotating the dise from 
near the center to near the circumference thereof. 

Turning to the prior art, in United States letters patent No. 267,- 
482, dated November 14, 1882, for music box, issued to Miguiî 
Boom, of Port Au Prince, Hayti, we fiind a brass or other métal 
annular dise rigidly mounted on a short vertical shaft journaled in 
a base, and a top crossbar. The dise is thus adapted to rotate in a 
horizontal plane. The dise is provided at its edge (circumference) 
with a projeeting flange or ridge which fîts into a notched or re- 
cessed guide lug attached to the inner side of the frame of the music 
box, whereby the dise is guided, and vibrations thereof are pre- 
vented. A circle of teeth project from the underside of the outer 
edge of the dise, and thèse engage a pinion (a cogwheel with teeth) 
which is mounted on the inner end of a shaft which is turned or 
revolved by a crank, or any machinery, or by clockwork. The dise 
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is provîded with grooves and teeth. The bar hâs a comb, with 
teeth, etc., and as the dise revolves the music, is produced. We 
hâve hère a dise revolved or turned by means of' power appliedat 
or near its periphery. We hâve double means for keeping the dise 
in place and in steady Contact with the teeth. The circle of; teeth 
projecting frôm the underside of the dise, with which the teeth of 
the pinion or cogwheel mounted on the shaft for turning it, engage, 
form an élément, or combination of éléments, which are themechan- 
ical équivalent of the openings or dents in or near the periphery of 
the dise in the patent in suit and the sprocket wheel, and which 
engage with each other to turn or revolve the dise. The whole idea 
of revolving the dise by power applied at the periphery instead of 
the center of the dise is there. So of the bar. They are not équiv- 
alents in the strict sensé, but the gênerai idea is there. Turning 
again to the prior art, we find that November 28, 1892, 20 days be- 
fore the fîling of the application for the patent in suit, one O. P. 
Lochmann, of Leipsic, Germany, fîled an application for a patent 
for a musical box, in which were two claims, viz. : 

"In musical boxes, a second dise, A, laid upon the note dise so as to cover 
the same, both dises' belng held In position by stud, G, sald dise, a, being drlven 
by engagement at Its circumference with the drlvlng mechanlsm, for the pur- 
pose specifled, substantially as descrlbed and shown. (2) In musical boxes, 
a drlvlng mechanlsm, T, which is carried In a frame flxed to one of the sides 
of the musical box so as to be readily removable, for the purpose specifled, 
substantially as descrlbed and shown." 

Turning to the drawings which accompany the claims and spécifi- 
cations, we find the music plate or dise adapted to turn or rotate, as 
in the patent in suit, on a suitable pin or pivot in the center, and re- 
movable therefrom. The same is true of the second dise. We 
hâve also a sleeve which supports thèse dises, but it does not appear 
whether or not it is adjustable. In place of the hinged rod of the 
patent in suit, we hâve a second dise, nonmusieal, superimposed on 
the first or musical dise, and which at the circumference extends 
beyond the main or musical dise, being of greater diameter. Near 
the center pin or pivot is a stud which holds and carries this' second 
dise on the same spindle or center pin or pivot as the main or 
musical dise is carried. This second dise lying on top of the musical 
dise keeps that rigid and steady, and, in a degree, prevents the jerky 
and unsteady; motion referred to in the spécifications of the patent 
in suit, and also maintains even contact with the vibrating tongues 
below. In this second dise, at its periphery, as in the dise of the 
patent in suit, are holes, apertures, or dépressions which engage with 
the teeth of a sprocket wheel as in the patent in suit, and which 
wheel is the same in ail essentials, if not exactly the same, as in 
the patent in suit, and is loeated in the same place, and acts in the 
same way to rotate the musical dise, except that in the patent in 
suit we hâve the apertures or dépressions to engage the sprocket 
wheel in the circumference of the musical dise, while in the Loch- 
mann application and patent (for it was subsequently patented) we 
hâve them in the supplemental dise. The great advantage of this 
is that with this construction it is only necessary to hâve apertures, 
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holes, or dépressions in the nonmusical plate, instead of in eacli of 
the musical plates. In this application of Lochmànn we find no 
suggestion of anything new or novel in having the driving mechan- 
ism at the periphery instead of near the center of the dise, and an 
engagement there of the dise with the sprocket wheel. Lochmànn 
seems to assume in his application that it was old in the art to re- 
volve the dise or musical plate by means of power, sprocket wheel, 
or other wheel with teeth, engaging with the dise at its periphery 
instead of near the center. That such was the fact is apparent. 
Indeed, this court will take judicial notice of the fact that it 
was old more than 30 years ago to turn wheels with cogs on the 
edges, or on the underside of the edge, and revolving on a pin at the 
center, by means of engagement with another cog or sprocket wheel 
turned by the water or steam power, located at or very near the edge 
of such first-mentioned wheel, answering in this music-box con- 
struction to the dise or musical plate. The said application of O. P. 
Lochmànn was granted May 30, 1893, 27 days before the patent in 
suit was granted, and, so far as the two relate to means for revolv- 
ing or turning the dise by wheels or other means situated near and 
engaging with the dise at the periphery thereof, they are substan- 
tially identical. The ideas of means are the same. The construc- 
tion difïers but little, not materially. I can find no patentable in- 
vention in the hinged bar with friction wheels. The idea of press- 
ing evenly on a given surface to keep it engaged with another sur- 
face or with other things below it is old, and a dozen différent ways 
of accomplishing the purpose will readily occur to any skilled me- 
chanic. The rod might lie on the revolving plate, but in so doing we 
would hâve too much friction. Place the rod made round in a single 
roller of the gênerai shape and construction of gas pipe, and the pur- 
pose is accomplished. Hâve one or ten or twenty pièces, as neces- 
sary. Make them short or long, as desired. The idea of antifric- 
tion wheels has been old ever since carts and cars and wagons and 
other wheeled vehicles took the place of stoneboats and like con- 
struction for long-distance transportation purposes. Each and 
every élément found in complainant's patent is old. Is the com- 
bination new, and does it produce new and useful or bénéficiai re- 
sults? Do thèse old éléments so coact as to produce a new and 
a bénéficiai resuit, or some old resuit in a much better or improved 
way? Hâve we a mère aggregation, so far as the addition of this 
hinged arm provided with friction wheels is concerned? 

In the prior art we find United States letters patent No. 374,127, 
issued to O. P. Lochmànn November 29, 1887, application filed 
September 8, 1887, for "musical box," and which "has for its object 
to provide novel means for rotating the circular note plate [dise] 
of a music box," and in which the musical dise is supported at the 
center by a nipple and threaded boit (the équivalent of the central 
pin or pivot of the patent in suit), around which it rotâtes. It is 
kept in place by a nut, instead of the end of the pivoted rod witih 
friction v^rheels, and is supported at the outer edge or periphery. 
Hère, a,t th,e outer edge (periphery), is located the power by which 
the dise is rotated, and hère such dise is engaged therewith and ro- 
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tated iji three différent modes. One of thèse constructions, says the 
spécifications, is: 

"The note plate Is conducted In a slot on the nipple, e, but on the upper 
surface of the nipple. The shaft, f [part of the means for rotating the dise], 
is in this case provided wlth a collar, m, lying with an elastie washer, n, 
upon the note plate [dise], p. In turning the erank [which revolves the shaft, 
f, whlch connecta wlth the cogwheel or sprocket wheel that rotâtes the dise], 
a pressure is exerted on the shaft, f, which prefesure is transmitted by the 
elastic washer to the note plate, p, so that the latter is conducted between the 
oollar, m, and the nipple, e. Any vibration of the note plate Is avoided by 
this arrangement, which, moreover, bas the advantage that the note plate can 
be more easily put in and changed, as after the removal of the crank the note 
plate does not flnd any résistance In its perlphery." 

There are îound in the prior art, and in substantially the same 
constructions, means to accomplish the same purposes mentioned 
in the patent in suit. Everything is donc in substantially the same 
way, except to press the note plate evenly by means of the hinged 
rod with friction wheels. This, in the patent in suit, acts inde- 
peridently of the other éléments. It is hinged at one end, and, when 
in place, fastened or locked to the center pin or pivot at the other. 
It simply exerts a pressure on the note plate, and serves to insure 
its contact v/ith the vibrating tongues. It has no other function, 
and nothing whatever to do with serving or accomplishing the pur- 
poses of the patent. Its action is distinct. It does not coact with 
the Other éléments of the combination of the patent. I fail to find 
invention in adding this élément to the prior art. We hâve no new 
resuit by so doing — no improved resuit from the combination. 

Attention should be called to the United States letters patent. 
No. 425,935, April 15, 1890, to Ehrlich — music sheet for mechanical 
musical instruments. In this we hâve an arm answering to, and 
serving thê same purpose as, the pivoted arm in the patent in suit, 
and that patent says : 

"The bar, f, is hinged at one end to the chest, p, while at the other end it is 
Seeured in sueh a manner that it may with facility be released and lif ted 
in order to allow the dise, a, to be eschanged." 

It seems to me clear that, in view of the prior art, no patentable 
invention is disclosed in the combination of the patent in suit. I 
mjust so find, Jhaving in mind the presumption of validity that at- 
tends the complainant's patent, and the necessity for strict and con- 
vincing and sa:tisfactory proof of the prior art. 

It has well been said, in substance (Lourie Implement Co. v. 
Lenhart, 130 Fed. 122, 64 C. C. A. 456) : 

"A copy of the thing described in a patent, elther without variation, or with 
such variations as are consistent with Its being in substance the same thing, 
Is for ail the purposes of the patent law the same device as that described :n 
the patent. Burr v. Duryee, 1 Wall. 531, 573, 17 L. Ed. 650. One who claims 
and secures a patent for a new machine thereby necessarily claims and secures 
a patent for every mechanical équivalent for that device, because, within the 
meaning of the patent law, every mechanical équivalent of a device Is the same 
.thing as the dfevice itself. A device which is constructed on the same prln- 
ciple, which hàS' the same mode of opération, and which accomplishes the same 
resuit as another by the same means, or by équivalent mechanical means, 
is the samè device, and a claim In a patent of one such device claims and 
secures the other. Machine Ca v. Murphy, 97 U. S. 120, 125, 24 L. Ed. 935. 
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The sllding, slotted, adjustable plate of the appellant, with its thickened, flat- 
tened lower edge or foot by the side of, and seven-eighths of an inch distant 
from, the edge of the share of the plow, involves the same principle, has the 
same mode of opération, and performs the same function — the régulation of 
the tilting of the plow — by mechanical means équivalent to the adjustable 
sllding plate of Lenhart, with its thin edge bent against the plowshare, so 
that it may slide under its edge when it is depressed below it One may not 
escape infringement by adding to or substracting from a patented device, by 
changing its form, or by making it more or less efficient, while he retains it? 
principle and mode of opération and attains its resuit by the use of the same or 
of équivalent mechanical means. Walker on Patents, §§ 347, 348; Sewall v. 
Jones, 91 U. S. 171, 183, 23 L. Ed. 275 ; Coupe v. Weatherhead (C. O.) 16 Fed. 
673, 675." 

In the patent in suit I find nothing done that an ordinary mechan- 
ic skilled in this art would not bave done in the exercise of that 
skill, having the prior art in mind and before bim. 

The complainant's patent is invalid, and the défendant is entitled 
to a decree dismissing the bill, with costs. 
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(Circuit Court, W. D. Pennsylvania. June 12, 1905.) 

No. 16. 

Patents— Validitt and Infeingement— Rail Bendeb. 

The Storm patent. No. 344,793, for a rail bender, used by track hands 
for bending railroad rails, adds nothing to a device prevlously in use, ex- 
cept its equipment with rollers to grasp the rail, and by means of which 
the machine may be moved along to successive positions without releasing 
the pressure by which It holds the rail, and is entitled to only a narrow 
construction, restrieting It to the particular mechanism shown. Claim 
1 is void, as too broad, in view of the prior art. Claim 6 held not in- 
fringed. 

In Equity. 

Dyrenforth, Byrenforth & Lee, for complainant. 
Bakewell & Byrnes, for respondent. 

BUFFINGTON, District Judge. This is a bill in equity brought 
against the Verona Tool Works by Pettibone, MuUiken & Co., 
assignée of patent No. 344,793, granted June 29, 1886, to one Storm, 
for a rail bender. Infringement of the first and sixth claims is al- 
leged. The défenses are noninfringement and invalidity of the 
patent. An examination of the prior art satisfies us that the pat- 
entable novelty disclosed by the patent was such that its claims 
were necessarily restricted to a comparatively narrow compass. 
The device is one used by track hands for bending railroad rails. 
Such work was successfully done before this patent by machines of 
other types, which still continue in use by large and progressive 
railroad Systems. The most common form of bender now and prior 
to the patent in suit was called the "Jim Crow." This consisted 
of a heavy, bowed frame, first bent upwards at the outer ends, and 
then turned downward into hooks. Thèse hooks grasped the outer 
side of the rail, and afforded résistance points to a screw placed 
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midway between tliém, but on the otïier side of the rail, and reach- 
ing back to and sleeved in the bight of the bow. Pressure on the 
screw was efîected by turning a nut shouldered against the bow. As 
the two hooks and the pressure point ûf the screw weré ail on one 
side of the bender, its construction was such that the machine 
could be operated by dropping it in place upon a rail lying on the 
ground. When thus applied, pressure was applied by turning the 
screw. When the pressure was released, the machine was moved 
along the rail, and pressure again applied at successive points un- 
til the rail was brought to the desired curvature. This was what 
was known as the "step by step process." The device of the pat- 
ent in Suit consisted, in substance, in equipping the Jim Crow 
bender with rollers. This was dorie by seating in the grasping 
hooks at each end of the bow of a vertical nonactuated roller, 
adapted to engage the head of the i^ail, and a third roller at the end 
of the screw, adapted to engage the other side of the rail head. 
This latter roller was provided with a squared spindle head, adapt- 
ed to be revolved by a wrench. When this roller was forced against 
the rail head by the screw pressure from the nut seated against the 
bow, and the rail properly bent at that point, the machine could be 
moved along the rail by turning the spindle-headed roller, and the 
curving pressure applied at successiye points, without releasing the 
initial pressure. This method imparted mobility to the machine, 
and perraitted such mobîlity while the machine maintained curving 
pressure. It will thus be seen the device substituted mechanical 
or roller-moving mechanism for the step by step mobility thereto- 
fore in use. The mechanical resuit of this change was to permit 
mobility under bending pressure. In the light of the views ex- 
pressed by the Circuit Court of Âppeals of this Circuit in the case 
of Carnegie Steel Company v. Brislin, 124 Fed. 215, 59 C. C. A. 651, 
on the subject of imparting mobility to a machine, we are quite 
clear that no patentable novelty is involved in Storm's device. In 
that case the imparting to a stationary machine, adapted to perform 
one part of a process only, of latéral mobility, which enabled it to 
work at other latéral points, and thereby complète a process which 
it had never entirely conipleted' before, was held not to involve 
patentable novelty. The court there say : 

"We will not pause hère to consider whether the thought or idea of laterally 
moving thia device for the purpose stated was one worthy of being called a 
patentable Invention, apart from the spécifie mechanical méans devised for 
such latéral movement. We will only remark, in passlng, that the sugges- 
tion dî the movlng of such a table on a carriage or trudc laterally, so as to 
bring the same successively in front of stands of rolls plaeed side by side, 
does not seem to us to so involve patentable invention as to be entitled to the 
monopoly accorded to such invention ■ by the présent law." 

In the présent case the entire process of rail bending in the 
method of Storm's device had been employed beforç, and he simply 
equipped with rollers a machine which did such work. Moreover, 
the prior art was such that the nature of the advance was neces- 
sarily restricted in sphère. The Jim Crow device shOwed three 
résistance points, of pressure, ail; located on the lower side of the 
device, and adapted to éxert biiiding' pressure from above. This 
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made that device applicable to a rail lying on the ground. The 
Vojacek device showed a movàble bender providëd with roUers and 
three résistance points, but so constructed that it could not be 
placed on a rail, but it necessitated threading. The device of the 
English patent of Hain, while employed in a stationary macîaine, 
showed the use of three pressure points on the upper side of a 
plane adapted to hâve a rail placed on it, instead of threaded into 
it, and equipped with roUers at the three points to move a rail 
through it. Under thèse facts, we are justified in confining thèse 
claims to the limits of the particular spécifie device which the pat- 
entée contributed to the art, or to the mechanical équivalents of 
the means he employed. In the light of thèse facts, we are of opin- 
ion the patentée was not entitled to the broad monopoly covered by 
claim 1, and that the same is void. As to claim 6, we are of opin- 
ion the respondent's device does not infringe. It has not the élé- 
ments of the screw, D, and nut, E, of Storm's device for impart- 
ing pressure. In it pressure is not imparted by means of a screw, 
but through a shaft with an eccentric seated in the bend of the 
boW. In substance, this method of eccentric pressure is found in 
Emerson's patent of 1869 — a device which has been employed in 
an extensively used bender of that name. It is true that upon the 
respondent's pressure shaft there is a sleeve, thread, and nut mech- 
anism; but thèse are not used for imparting pressure, but to so 
adjust the length of the shaft as to secure through the eccentric 
différent degrees of curvature. After due considération, we are 
clear that infringement of this claim is not shown 
A decree may be drawn dismissing the bill. 



BRADLEY T. ECOLES. 

(Circuit Court, N. D. New York. June 12, 1905.) 

No. 6,961. 

1. Patents— Validitt—Peiob Public Use. 

Under Rev. St. § 4886 [U. S. Comp. St. 1901, p. 3382], the public use of 
an invention for more than two years before the application for a patent 
therefor, although in but a single instance, will defeat the right to a 
patent, 

[Ed. Note. — For cases in point, see vol. 38, Cent Dig. Patents, § 103.] 

2. Same— Public ob Expebimental Use. 

If an inventer passes bis invention into the hands of différent persons 
to use and test as to the usefulness of the device before application for 
a patent, such use by them must be restricted to expérimental use; and 
if they are permitted to use the device publiely as a nonpatented article, 
and it is either sold or given away to even a few persons, their use of 
it will be a prlor public use which may deprive the inventer of bis right 
to a patent. 

[Ed. Note. — For cases in point, see vol. 38, Cent Dig. Patents, §§ 95, 98, 
103.] 

3. Same— Thill-Codpling. 

The Hauuan reissued patent. No. 11,260 (original No. 456,117), for im- 
provements in thill-couplings, while It discloses patentable invention, is 
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voîd for prlor public use ; It belng shown to the satisfaction of the court, 
beyond a reasonable doubt, that the inventer either knowlngly and 
intentionally or negligently permitted tiie public use of the invention 
for more than two years prior to bis application for a patent. 

Bill of complaint in equity to perpetually enjoin alleged infringe- 
ment of reissued letters patent No. 11,260, granted to William" 
Henry Hannan, assigner to William Herbert Hannan, dated Au- 
gust 16, 1892, for improvements in thill-couplings, and an account- 
ing. The original letters patent, No. 456,117, bore date July 14, 
1891. Application therefor was filed November 17, 1890. Ap- 
plication for reissue was filed September 2, 1891. Such reissued 
letters patent were duly assigned to complainant. 

See 120 Fed. 947. 

Howard P. Denison, for complainant. 
William A. Megrath, for défendant. 

RAY, District Judge. The complainant allèges infringement of 
claims 1 and 2 of reissued letters patent No. 11,260, above referred 
to, and which claims read as follows: 

"(1) The comblnation wlth the draft-eye, composed of a flxed section and a 
movable section, of a spring-arm secur^d at one end and free at the other, 
a cam-lever pivoted to the free end of said spring-arm, and a tie attached to 
the cam-lever outside of its fulcrum, and Connecting the cam-lever with 
the movable section of the draft-eye, whereby the spring-arm exerts a con- 
stant pressure upon the movable section, and also holds the cam-lever yield- 
ingly in a locked position, substantially as set forth. 

"(2) The combination, vrlth the axle, of a draft-eye composed of a forwardly 
projecting fixed section and a movable section hinged to the front end of the 
flxed section, a spring-arm secured to the axle, and projecting forwardly 
therefrom, a cam-lever hinged to the free front end of the spring-arm, and 
a tie attached to the cam-lever outside of its fulcrum, and Connecting the cam- 
lever with the hinged section of the draft-eye, substantially as set forth." 

The défendant allèges two défenses : (1) That the thill-coupling, 
etc., covered by the said claims is not, in view of the prior art, a 
patentable invention ; and (2) that such coupling was in public use 
and on sale in the United States for more than two years prior to 
November 17, 1890, the date of the filing of the application for the 
original letters patent. 

The éléments of claim 1 are (1) a draft-eye composed of a fixed 
section and a movable section; (2) a spring-arm secured at one 
end and free at the other; (3) a cam-lever pivoted at the free end 
of such spring-arm; and (4) a tie attached to the cam-lever outside 
its fulcrum, and Connecting the cam-lever with the movable section 
of the draft-eye. There is no disagreement as to the éléments of 
claim 1. Nor is there any real différence between the parties as 
to the éléments of claim 2. Défendant says it contains the follow- 
ing: 

"(1) The axle; (2) a draft-eye composed of a forwardly projecting fixed 
section and (3) a movable section hinged to the front end of the flxed section ; 

(4) a spring-arm secured to the axle, and projecting forwardly therefrom ; 

(5) a cam-lever hinged to the free front end of the spring-arm; (6) a tie (bail) 
attached to the cam-lever outside of its fulcrum, and Connecting the cam-lever 
with the hinged section of the draft-eye." 
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In enumerating the éléments, défendant adds the axle, and di- 
vides the draft-eye into two éléments — a forwardly projecting fixed 
section, and a movable section hinged to the front end of such 
fixed section. 

The spécifications state: 

"Thls invention Is a spécifie Improvement of the thill-cotipllng for which I 
hâve obtalned United States letters patent No. 341,235, dated May 4, 1886. 
The object of my présent invention is to provide the thill-coupling with a 
locking device which shall be more secure and reliable in its opération, and 
capable of compensating for the vrear and abrasion of the coupling-pin and 
draft-eye; and, to that end, the invention consista in the improved construc- 
tion and combination of parts, as hereinafter more fully described and set 
forth in the claims." 

Complainant admits and states in his brief : 

"Upon comparing this claim [2] with claim 1, it is noted that the only dif- 
férence Is that it spécifies 'a forwardly projecting flxed section,' and also 
'spring-arm seeured to the axle, and projecting forwardly therefrom.' " 

The whole thill-coupling made and sold by thS: défendant is a 
substantial copy or duplicate of the complainant's coupling; the 
only différence of note being that while the complainant attaches 
the spring-arm to the rear part or end of the fixed section of the 
draft-eye (being that part called the 'clip-tie,' where it çomes 
against the axle, so that this end of the spring-arm is fixed between 
the back end of the draft-eye and the axle, and so held in place), 
the défendant attaches this fixed end of the spring-arm to the un- 
derside of the draft-eye at a point beneath the place where the thill- 
iron is embraced within the jaw of the draft-eye formed by the 
shuttitig down of the movable end of this eye upon the fixed end 
thereof. Attached in either place, so as to be held firmly in position, 
this end of the spring maintains a fixed relation to the axle, and 
at right angles therewith, which is ail that is necessary or intended. 
Attached in either place, the idea of means, means and mechanical 
working, and resuit attained are the same. 

I hâve carefully examined the évidence and prior patents put in 
évidence to show the prior art, and am satisfied that the coupling 
in question, in view of the prior art, discloses patentable invention. 
It is true that there was a locking of the parts in the prior art, 
but the devices for locking were différent, and the construction of 
the coupling, as a whole, was quite différent. In the field to which 
this patent in suit relates, the improvement is useful and important. 
The defendant's expert said, in substance, speaking of the patents 
of the prior art in, évidence : 

"I do not flnd a spring-arm seeured at one end and free at the other, a cam- 
lever pivoted to the free end of said spring-arm, and a bail attached to the 
eam-lever outside of its fulcrum, and Connecting the cam-lever with the mov- 
able section of the draft-eye ; but I do find a construction by which a constant 
pressure on the bail is seeured, and a construction in which the cam-lever 
will be hejd In its closed or locked position." 

A càreful examination of the patents to which référence is mdtie, 

viz., Hannan patent, No. 341,235, of May 4, 1886, Miller and Wright 

patent. No. 376,606, of January 17, 1888, and Miller and Wright 

patent of August 21, 1888, No. 388,144, and Holden patent of Feb- 

138 F.— 58 
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ruary 18, 1890, Nb. '421,713, satisfies me that anticipation îs not 
shown, and that, in viewof such patents, there is patentable inven- 
tion disclosed in the production of tlie complainant'siriévice. 

Corning to tlae other défense — that of prier use — I hâve had more 
difficulty in arriving at a satisfactory conclusion. It is claimed by 
the défendant — and muçh évidence has been given of a more or less 
satisfactory and conclusive nature tending to show such alleged 
fact — that the patented thill-coupling described in the patent in suit 
was in public use more than two years prior to the filing.of the ap- 
plication for the patent in question. It is, of course, well settled 
that, under section 4886 of the Revised Statutes of the United 
States [U, S. Comp. St. 1901, p. 3382], when a device has been în 
public use and on sale in the United States , for more than two 
years prior to the fjling of the application on which a patent has 
been granted, the patent will be void. Edgarton v. Furst & Brad- 
ley Mfg. Co. (C. C.) 9 Fed. 450 ; Manning v. Glue Company, 108 
U. S. 462, 2 Sup. Ct. 860, 27 L. Ed. 793 ; Détroit Company v. Lun- 
kenheimer (C: C.) 30 Fed. 190; Andrew v. Hovey, 1,23 U. S. 267, 
8 Sup. Ct. 101, 31 L. Ed. 160; Andrew v. Hovey, 124 U. S. 694, 8 
Sup. Ct. 676, 31 L. Ed. 557. 

In Manning v. Glue Company, supra, the court said : 

"It is the poUcy of the patent laws to forbid the Issue of a patent for an In- 
vention whlch has been in public use before the application therefor. The 
statute of 1836 (5 Stat. 117, c. 357, § 6) did not allow the issue of a patent 
when the Invention had been In public use or on sale for any perlod, hovfever 
short, with the consent or allowance of the inventer; and the statute of 1870 
(16 Stat 201, c. 230, § 24; Rev. St. § 4886 [D. S. Comp. St; 1901, p. ,3382]) does 
not alïôw the issue when the invention had been in public use for moré than 
two years prior to the application, either with or without the consent or al- 
Jowance of the Inventor. Under either of thèse statutes the patent relied 
on in this case was improvidently Issued, for there was a public use, with 
the consent of the inventor, for more than two years prior to the application. 
The patent is therefore void. McClurg v. Kingsland, 1 How. 202, 11 L. Ed. 
102 ; Egbert v. Lippmann, ubi supra ; Consolidated Frtiit Jar Co. v. Wright, 
94 U. S. 92, 24 L. Ed. 68 ; Worley v. Tobacco Co., 104 U. S. 340, 26 L. Ed. 821." 

One well-defined case of prior public use in the United States is 
all-sufficient. Egbert v. Lippmann, 104 U. S. 333, 26 L. Ed. 756; 
Clark Co. v. Ferguson (C. C.) 17 Fed. 79 ; Brewster v. Shuler (C. 
C.) 37 Fed. 785; U. S. Co. v. Edison Co. (C. C.) 51 Fed. 24; Swain 
v. Holyoke Co., 109 Fed. 154, 48 C. C. A. 265. 

In Egbert v. Lippmann, supra, the court said: 

"We observe, in the flrst place, that, to constitute the public use of a patent, 
it is not neeessary that more than one of the patented articles should be pub- 
licly used. The use of a great number may tend to strengthen the proof of 
public use, but one well-deflned case of public use Is just as effectuai to annul 
the patent as many." 

In the case of Clark Co. v. Ferguson, supra, the court said: 

"A number of witnesses, who are unimpeached, swear to the use of the 
combination in 1873, and even before that year. It is trile that several per- 
sons were called by the complainant who testify that they heard nothing 
of Its use, though living in the immédiate neighborhood. It Is aiso true that 
fiome of the defendant's witnesses are contradicted and othérwisé discredited. 
Bearlng in mind, however, the rule that proof of but one instance of public 
ose more than two years prlpr to the application for the patent is BV)fflcient 
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to defeat It, the court would hardly be justified in disregardlng the testimony 
of tbe numerous witnesses who positively affirm that they used tbe raek 
cloths 3.nd trame in 1871, 1872, 1873, 1874. Egbert v. Lippmann, 104 U. S. 
333, 26 L. Ed. 755 ; Manning v. Glue Co., 108 U. S. 462, 2 Sup. Ct. 860, 27 L. 
Ed. 793." 

It is well to bear in mind always that a certain reasonable degree 
of expérimental use prior to the application for a patent is permit- 
ted. However, expérimental use should be distinguished from pub- 
lic use. The public should not be permitted by the inventer to use 
a machine or a device, supposing it to be free to the public, and then 
subjected to suits for infringements. This will be the resuit unless 
the rules as to prior use, as distinguished from expérimental use, 
are defined and maintained. A few cases will illustrate the différ- 
ence between public use and expérimental use: Smith & Griggs 
Co. V. Sprague, 123 U. S. 249, 8 Sup. Ct. 122, 31 L. Ed. 141 ; Brush 
V. Condît, 132 U. S. 39, 10 Sup. Ct. 1, 33 L. Ed. 251; Root v. Third 
Ave. Co., 146 U. S. 210, 13 Sup. Ct. 100, 36 L. Ed. 946 ; Smith & 
Davis Co. V. Mellon, 58 Fed. 705, 7 C. C. A. 4S9; Swain v. Holyoke 
Co., 111 Fed. 408, 49 C. C. A. 419 ; Thompson Co. v. Lorain Co., 
117 Fed. 249, 54 C. C. A. 381. 

In Brush v. Condit, 132 U. S. 39, 10 Sup. Ct. 1, 33 L. Ed. 251, 
the Suprême Court declared invalid reissued patent No. 4,718, dated 
May 20, 1879, to one Brush, for an improvement in electric lamps, 
and, in sq doing, said : 

"Wliere there tiad been a public use, well-known, practical use in ordinary 
vvork, with as mucb success as was reasonable to expect at that stage in the 
development of the mechanism belonging to electric-arc lighting, of the exact 
invention which was subsequently made by the patentée, held, that although 
only one article like the patented invention was ever made, which was used 
two and one-half months only, and the invention was then taken from the 
lamp, and was not afterwards used with carbon pencils, it was an anticipa- 
tion of the patented device, under the established rules upon the subject" 

This défense of prior public use must be established by clear, 
crédible, and satisfactory évidence, and the fact must be established 
to the satisfaction of the court beyond a reasonable doubt. It is 
not satisfactory to détermine such a question of fact from a printed 
record, without seeing the witnesses. However, when the évi- 
dence is taken and printed, and then submitted to the court for its 
détermination, the court must do the best it can, and pass upon the 
credibility of the witnesses from the printed record before it. The 
court w'ill E^ssume that the witness speaks the truth unless there he 
impeaching testimony, contradictory testimony, inhérent improb- 
abilities in the statements, or circumstances surrounding the trans- 
action testified to tending to throw discrédit upon the statements 
made. In this case nearly ail of the évidence given by the défend- 
ant to establish prior use is uncontradicted, unimpeached, and free 
from inhérent improbabilities. So far as appears, the witnesses 
are entitled to crédit, and speak of transactions within their Per- 
sonal knowledge, in which they had an interest, and whereof they 
know. In some instances facts were brought out tending to shake 
the force of the testiihony given. This, however, is not trueof the 
évidence taken as a whole. It may be that the inventer had it in 
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mind that he was allowîng an expérimental use ôf hîs patent, only — ■ 
that he had no idea he was giving the invention to the public— but 
frorti the évidence Icannot find that the prier, use clearly proved by ■ 
tlie défendant was expérimental in the légal sensé, or expérimental 
within the décisions referred to. In my judgment, if the inventer 
passes' the machine or structure covered by the patent into the 
hands of différent persons — say two or more — for them to use and 
test as to the usefulness, etc., of the device, such Use by them must 
be restricted to expérimental use. If such persons and others are 
permitted to use such structure or device or machine publicly as a 
nonpaténted article, and the article is either sold or given away 
even to a few persons, such public use will, or at least may, become 
a prior f)ublic use, and deprive the inventor of the benefit of his in- 
vention,' 

In the case now beforethe court, the court is satisfied that the in- 
venter either knowingly and intentionally or negligently permitted 
the public use of the àlleged invention during a long period of 
time — more than twô years — prier te his application for the patent 
in suit, and that this défense is established. This court entertairis 
no reasonable deubt en this question, and is compelled to this con- 
clusion, notwîthstanding the fact it is satisfied there was patentable 
invention in the complainant's device, and, if the patent ceuld be 
sustained; that infringement has been proved. 

The défendant is entitled to a decree dismissing the bill of com- 
plaint, with costs. 



BBADLET v. ECOLES. 

(Circuit Court, N. D. New York. June 12, 1905.) 

Patents— Invention— Thill Couplinq. 

The Bradley patent, No. 485,856, for a thill coupllng, consistlng of a 
spherical linuckle on the end of the thill iron, and a draft eye composed 
of two parts, one rigid and one movable, hinged together at the front 
end, and havlng a spherical cavity In which the bnucble fits, was not 
antlcipated, and discloses invention. Claims 1 and 2 aiso held infringed. 

In Equity. 

Suit in equity tô restrain alleged infringement of United States 
letters patent No. 485,'856, granted to Christopher C. Bradley No- 
vember 8; 1892 (application filed August 10, 1891, sériai Ne. 402,- 
203), for "Thill Coupling." The défendant allèges three défenses: 
Anticipation, want of invention, and noninfringement. 

Howard P. Denison, for complainant. 
William A. Megrath, for défendant. 

RAY, District Judge. The patent in suit, No. 485,856, dated No- 
vember 8, 1892, is for a new and useful improvempnt in thill coup- 
lings. Say the spécifications : 

"This Invention relates to that class of thlll-coupllngs which are provided 
with a divided draft-eye, a coupling pin or wrist, and a clamping device con- 
nected 'n'ith the draft-eye, whereby the latter is tightenéd and thé thllls are 
«nabled to be attached to or detached from the vehicle in an expéditions man- 
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ner. Heretofore the coupling wrlst or pin was of eyllndrlcal form and pro- 
vided with collars, whereby lengthwlse movement of the wrist in the draft- 
«ye was prevented. The wear upon the cylindrical surface of the wrist was 
automatically taken up by the clamping device, but any wear on the collars 
permitted the wrist to move leiigthwise in the draft-eye and caused rattling. 

"The objects of my invention are to produce a thill-eoupling of this char- 
acter in which the shoulders for preventing lengthwise movement of the wrist 
in the draft-eye are dlspensed with, so as to avoid rattling; also to provide 
a lubricating device whereby the bearing-surfaces of the wrist and draft-eye 
are lubricated in a simple and convenient manner ; also to provide means 
whereby the thill-lron Is prevented from becoming detached from the draft-eye 
when the clamping device of the latter becomes broken. 

"The wrist of the thill-iron consists, preferably, of a spherical knuckle con- 
nected with the thill-iron by a narrow neck, k, and seated in correspondingly 
shaped socketa or bearing-surfaces formed in the draft-eye sections. This 
form of wrist permits the thill to rock freely in any direction in the draft-eye 
and wear the parts uniformly, without causing any rattling, owing to the ten- 
sion of the spring, I, which exerts a constant pressure upon the sections of 
the draft-eye, thereby centering the wrist and preventing the same from mov- 
ing laterally in the draft-eye. 

"Heretofore the wrist of the thlll-lron was cylindrical in form, and provided 
with collars bearing against opposite sides of the draft-eye sections, between 
which the cylindrical wrist was clamped. Thèse shoulders wore rapidly, 
owing to the latéral straln applled to the wrist by the great leverage of the 
thills, so that the parts soon beeame loose. 

"In constructing the thills with cylindrical wrists, It is extremely dlfflcult 
to secure the thill thereto so that the wrists are axially in Une. When the 
wrists are not in Une, it becomes necessary to spring them into place in the 
draft-eyes. This causes a constant strain and wear upon the wrist and Its 
collars, which eventually permits the wrist to move lengthwise in the draft- 
eye, and causes rattling. 

"The spherical form of the thill-iron wrist and of the sockets In the draft- 
eye sections permits the wrists to adjust themselves freely within certain 
limits without binding or cramping, and compensâtes for any inaecuracies In 
the relative position of the draft-eyes and the wrists of a pair of thills. The 
spherical form of the wrist and the draft-eye section embracing the same also 
increases the bearing-surfaces between thèse parts, and causes them to wear 
longer. A similar resuit is produced by forming the writx in the shape of 
an oval, as represented in Fig. 4, or with a conical taper toward opposite 
ends, as represented in Fig. 5, in both of which modifications the draft-éye 
sections are provided with correspondingly shaped cavities, and the wrist is 
centered upon drawing the eye-sections together." 

There are three claims in this patent, viz. : 

"(1) The combination with the thill-iron, provided with a wrist or knuckle 
having its face rising from its ends toward its middle, of a clip provided 
with a rigid eye-section and a movable eye-section hinged to the front end of 
the rigid section, both sections embracing said wrist and provided with cor- 
responding bearing-surfaces, a tension-spring secured with one end to said 
clip, a elamping-lever pivoted to the opposite end of said spring, and a loop 
Connecting the movable eye-section with said clamping-lever, substantially 
as set forth. 

"(2) The combination with the thill-iron, provided with a wrist or ki;iuckle 
having a convex spherical surface, of a clip provided with a forwardly-pro- 
jecting rigid eye-section, a movable eye-section hinged with its front end to 
the front end of the rigid eye-section, both eye-sections embracing said wrist 
and provided with corresponding concave spherical bearing-surfaces, a ten- 
sion-spring secured with one end to said clip, a clamping-lever pivoted to the 
opposite end of said spring, and a loop detachably Connecting the rear end of 
said movable eye-sectioB with the clamping-lever, substantially as set forth. 

"(3) The combination with the wrist, having a recess in its bearlng-surface, 
of an absorbent plug arrangea in said recess, and a draft-eye embracing salii 
wrist, substantially as set forth." 



918 138 FEDERAL RBSOETBE. 

Clâîms 1 ând 2 only are involved hère. In the original applica- 
tion filed three other daims were included, viz. : 

"(1). In a thill coupllng, the combination wlth the wrlst or knuckle, havlng 
its fàée rising from Its ends toward its middle, of a draught eye provided with 
a movable section, and a Clamping device whereby the draught eye is tightened 
upon the wrist, and the latter is centered In the draught eye, substantially as 
set forth." ' 

"(4) The combination, wlth the wrlst, of a draught eye provided wlth a mov- 
able section, a stop whereby the opening movement of sald movable section 
is llmltéd, and a clamping dévice whereby the draught eye is tightened upon 
the wrlst, substantially as set forth. 

"(5) Thé' coMblnation wlth the thill Iron, provided wlth a wrist, of a f or- 
wardly projècting rigld eye section provided wlth a shoulder on its front 
side, a movable eye section hlnged wlth its front end to the front end of the 
rigld eyè section, a stop formed'on the front end of the movable eye section, 
and adapted to strike agalnst the shoulder of the rigld eye section and thereby 
limit thé opening movement of the movable eye section, and a clamping device 
whereby the draught eye sectloins are tightened upon the wrist, substantially 
as set forth." - 

Thèse were rejected.by the Patent Oiïîce, the first one on Smith- 
patent No. 305,539, of September 23, 1884, and the others on patent 
to Smith and Pride, No. 328,726, of October 20, 1885. Thereupon 
Bradley, the applicant, amended his application by erasing and 
dropping the rejected çlaims.' The claims allowed stand as in the 
original application, with'out modification or limitation, 

The défendant has not ?hown that the prior United States patents- 
now relied on to show anticipation, etc., were not called to the at- 
tention of the officiais and examiners in the Patent Office. There 
is no légal presumption that such examiners were ignorant of théir 
existence. An examination of the évidence and exhibits shows- 
beyond any question whatever that the défendant hère is using and 
vending the exact construction and combination covèred by the 
complainant'^ p'àtent. The defendant's expert was asked, "Do you 
find in the prior art any one patent, publication, or construction 
which embraces eacb and ail of the éléments of either claims 1 and 
2 of the patent in suit?" He answered, "No, if by each and ail of 
the éléments you include.the thill coupling of the Hannan patent 
provided with either, broadly, a wrist, a knuckle haying its face ris- 
ing from its ends towards the middle, or, specifically, a knuckle 
having a convex spherical surface with corresponding seats in its 
draft-eye sections." Defendant's expert was then aâked, "And I 
suppose that» if claims 1 and 2 of the patent in suit are valid, com- 
plainant's exhibit," defendant's thill coupling, "would corne within 
the terms of claims 1 and 2, would it not?" The answer was "Yes." 
The real question in this Case is, in view of the prior art, does the 
patent in. éuit disclose patentability? Conceding that each élé- 
ment of the combination jsto be regàrded as old,.still hâve we not 
a new combination producing new or, vastly improved results in. 
a new way? The prior art indicates that others had had in mind 
the possibirityQfùsing in, thill couplings ^ thiU iron' provided with 
a, wrist .qr.knuçklé ha vihg a convex spherical surface, or some- 
tbing of 'ithat kind, and also eye sections provided with correspond- 
ing concave spherical bearing surfaces embracing such wrist or 
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'knuckle, but fails to show that such élément had been practically 
Tised in a thill coupling. Its necessity in the art was recognized 
fuUy just as soon as the élément was int'roduced by Bradley into 
his combination. The new corabination proved a great success. 
It removed inconveniences, anddid away with annoyances and dan- 
gere attending the use of the prior devices. The necessity for some- 
thing of the kind was known before. Bradley found 'what was 
wanting in' the combination, and found a wây to introduce it there- 
in, and hâve as a resuit a practical, cheap, safe, and exceedingly use- 
ful coupling. This spherical form of the knuckle, inclosed as it is 
in the corresponding sockets, allows the wrists of the thill irons, 
and consequently the thills, to accommodate themselves to the 
movements of the horse. As a conséquence, there is no wringing 
and twisting of the iron wrist and knuckle in the socket, no undue 
friction and wearing away of the parts and conséquent weakening 
of the parts. The wearing spoken of is, of course, foUowed by rat- 
tling and danger of breaking; hère we hâve no wearing loose by 
unnecessary friction. The natural movements of a horse in har- 
ness hitched to a vehicle tend to work the knuckles not only up and 
down, but sidewise in the sockets. This spherical form permits a 
free rolling movement in ail directions without strain. It may 
seem simple now. The placing the point in the heavens to catch 
the lightning seems simple now. It is easy to confine and utilize 
the steam now — after it is donc. Eccles followed Bradley, and 
took, and takes and uses, what he invented and secured by letters 
patent. If there was patentable invention in the case of Washburn 
and Another v. Barbed Wire Company, 143 U. S. 275, 12 Sup. Ct. 
443, 36 L. Ed. 154, there is invention hère. In Krementz v. Cottle, 
148 U. S. 558, 13 Sup. Ct. 720, 37 L. Ed. 558, the court said : 

"It Is not easy to draw the Une that séparâtes the ordinary sklll of a me- 
•chanic, versed in his art, from the exercise of patentable invention ; and the 
diflaculty is specially great in mechanic arts, where the successive steps in 
improvements are numerous, and where the changes and modifications are 
produced by practical mechanics. In the présent instance, however, we find 
a new and useful article, with obvions advantages over previous structures of 
the klnd." 

It was much more than the ordinary skill of the mechanic versed 
in the art, or even the extraordinary skill of the mechanic, that did 
what Bradley did hère. It was invention, and complainant is en- 
titled to the benefit of his thought and work. 

The défenses are not sustained, and complainant is entitled to 
a decree for an injunction and an accounting. 



MILLER & ENGLAND v. WALKER PATENT PIVOTED BIN CO. 

(Circuit Court, B. D. Pennsylvania. June 20, 1903.) 

No. 22. 

Patekts— Anticipation— Rejected Application fob Patent. 

While a rejected application for a patent is not a bar to a subséquent 
patent to another for the same device, the fact of such rejection does 
not of Itself characterize the Invention as an abandoned experlment, 
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and If Itj Inifact, had passed beyoïKj'thçexperiiïiental stage and wt* 
In practlcal ,and successful use, it cànnot tliereafter be approprlated 
and pafented by anottier. 

2, SamE— TiLTING BiNS. 

The Bacon patent, No. 447,532, for a tîlting btn, Is vold, the bin shown 
having beeii previously made and put into use by another. 

In Equity. Suit for infringement of letters patent No. 447,532, 
for a tilting bin^ granted to Byron R. Bacon March 3, 1891. On final 
héaring. 

Henry E. Everding, for cbmplainants. 
Ernest Howard Hunter, for défendants. 

ARCHBALP, District Judge.* The Walker Patent Pivoted Bin 
Company, défendants, are mapufacturers of pivoted or tilting, coun- 
terbalariced, store bins, one style of which conforms to the Walker 
(1895} patent, and the other to the patent is- 
sued to the same inventer three years later. 
In both, the aixis of oscillation is at the front 
edge of the inclosing casing or bin chamber, 
those manufactured under the later patent 
being distinguished by a svirell front, as a 
spécial feature, which adds materially to their 
efficiency. The gênerai subject of tilting 
bins was discussed, and the state of the art 
reviewed, by this court in Walker Patent 
Pivoted Bin Co. v. Brown & Kratise, 110 
Fed. 649, where the Walker (1898) patent 
was considered and sustained; 
and it came up again in Walker 
Patented Pivoted Bin Co. v. Mil- 
ler & England (C. C.) 132 Fed. 
823, with a like resuit, infringe- 
ment also being found. Since 
that suit was instituted, however, 
Miller & England, the présent 
complainants, who were défend- 
ants there, hâve become the own- 
ers of the Bacon (1891) patent, 
and now charge that its essential 
features are approprlated by both 
the Walkers, under which the de- 
fendants operate, and — the tables 
being turned — that they infringe 
upon it. 
The tilting or pivoted bin covered by the Bacon patent is one of a 
gênerai class, of which there are many types, among which it is by 
no means the first. This is admitted by the înventor in the spéci- 
fications, the particular points of improvement which he had in 
mind being thus expressed: 

"Bins or holders for grain and other substances hâve been Incased and 
pivoted, so as to be swung Into or out of the case to glve access to the open 
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«pper end of tte bln, and the pivots hâve sometimes been at the sides, and 
nearly In Une with the center of gravlty, and sometimes near the middle or 
outer edge of the bottom. In thèse cases the weight may sometimes tend 
to close the bin back Into its place when open, or to partially open the bin 
after being swung back to place. My improvements relate to the peculiarities 
of construction set forth hereinafter, whereby the bin will remain either open 
or shut, and, when closed, the weight of the bln and of its contents serves to 
keep the bin flrmly closed against the case." 

The form of bin adopted to accbmplish this purpose by the in- 
ventor is made narrower at the bottom than the top, and is pivoted 
at the lower front edge of. the casirig, with regard to which it is 
furthèr said: 




"If the bin were r^ctangular, the weight of the material In the bottom of 
the bin mlght cause the bin to Swing back automatically after having been 
opened. To prevent thlè, the bin is madé suflBciently narrow at the bottom— 
by inclinlng the back, or using a curved back — for the center of gravity of 
the bln to come forwaiid of the hinges when the bin is opened, » • • 
thereby causing the bin to remain open ; but, when closed, the center of grav- 
ity is always to the rear of the hinges, and the weight keeps the bln tightly 
closed against the casing." 

Upon this the following claim is formulated : 

"(1) The combina tion, with an Incloslng case, of a bin fltting within the 
case and narrower at the bottom than at the top, and pivots at the bottom 
edge of the front of the bin for Connecting the same to the case, and a stop 
to llmit the movement of the bin as it is swung open, substantially as set 
forth." 

The essential and distinguishing characteristics of the invention 
as thus specified and claimed are: (1) That the bin shall be nar- 
rower at the bottom than the top ; (2) that it shall be pivoted to 
the case at the front lower edge ; and (3) that it shall be provided 
with a stop to limit its forward swing. The only possible novelty 
in this combination is the form of the bin, by which it is made 
tapering from the bottom upwards, whereby the center of gravity 
is thrown forward or back of the axis of oscillation, securing sta- 
bility of position when the bin is open or closed. The idea of tilt- 
ing was not new (Schultz, 1861) ; nor of pivoting at the front edge 
of the casing, which is shown in the Potter cabinet (1879) and the 
Hunter bin (1888), to say nothing of the Hessler music stand (1879) 
or the Tyler office desk (1882) ; nor of tapering or flaring the sides 
of the bin, which appears in the Bloomer flour box (1886) ; nor yet of 
having a stop to prevent the bin from swinging out of the casing, 
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in obyious expfedîëtii:, whiéh it ifïVblvëd'fao invention tO supply; but 
whichis aîlsb iôi^nd îrt the Huri^^ 

Conceding, hb.wever, that the exact combiiiation described in,the 
patent is not anticipated'in any of the références so given, and as- 
sumin§- that it would be valid if original with the patentée, it is 
cleafly'shown that he'wks not :t,he real inventer. Tlie,fact is that 
early in 1878 Mr. Walker, the président of the deferidaii't company, 
who was then in the grocery business at Pottsville, Pa.^ devised and 
installed in his store a tilting:bin, of which the Bacon is an exact 
duplicate and reproduction. It was narrower at thé bottom than 
the top, was pivoted at the front lower edge of the casirig, and had 
a cleat or stop to engage the, back and lirait the forward swing. 
In March, 1878, Mr. Wâîker made application for a patent, and 
the cha.ràçter of his device is not only established 
by the description' there given, but by the draw- 
ingà which accornpanied itî ^The mode! which 
was reqwired, by the rulefe;ofvf;he Patent Office 
whicji then prevailed, is also produced, and shows 
the pâme construction.. This is évidence over 
which there can be no c^ntroversy, and the only 
question , is as to its eftect. A distiiïction is 
sought to be mad« wîtlï "ïfg'àna to this bin, becàuse it Was pivoted 
on a roupded edge of the casing, which fitted into a groove on the 
bottom, on Which 'the'' bi;f|;yKhkèd. But this. is riot material. That 
was thecpinstrtifition of thédefendants' bin iri the Browp.and Krauss 
Case, 110 Fed. 649, and yet it Was not regârided as sufficient to dis- 
tinguish it from the patent there in suit, which calléd for a pivoting 
at the ffoilt edge of thft.ça'sing, It is alSô saîd thât there was no 
stop or cleat to prevent the biri from fallin'g forwàfd. But, how- 
ever true this may hâve been of those which were actually installed 
in Mr. Walker's store, it ca'nnot- be said of the invention as applied 
fot, where this feature is clearly shown. 

It appears, howevet, that the Walker application was unsuccess- 
fiil, à ,patent being refused by the examiner, and the attempt is 
thereupon made to'havè it discarded as an unsuccessful and aban- 
doned experiment. Undoubtedly a rejected application is no bar 
tb a subséquent patent to another for the same device. Corn 
Planter Patent, 23 Wall. 181,; 211, 23 L. Ed. 161. But it does hâve 
a bearing on the question of prior invention or discovery, where that 
is raised. Westinghouse V. Chartiers Valley Gas Co. (C. C.) 43 
Fed. 582. It is true thàt, as stated by Mr. Justice Bradley in the 
Corn Planter Patent : 

"If, upon tiie whole of the évidence, It appears that the alleged prior inven- 
tion or discovery was only an experiment and was never perfected or brought 
into actnal use, but was abandoned and never revlved by the alleged inventor, 
the mère fact ,^f having unsuccessf uUy applied for a patent therefor cannot 
take th^ case o\it of the category of unsuccessful experiments." 

But this is not to be misunderst.ood. It does not follow, because 
an application has been rejected, that the invention stands as an 
abandoned: expérimenta The application may not suffice to rescue 
it, if that is its 'real condition, but its rejection does not necessarily 
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give it that character. If the invention has advanced beyond the 
expérimental stage, having been completed and put into operative 
shape, and particularly if it has gone into practical and success- 
ful use, the mère fact that an application for a patent has not met 
with favor at the hands of the Patent Office does not condemn or 
dispose of it as an invention ; and that is the situation hère. As 
already stated, Mr. Walker, prior to his application, had several of 
thèse bins constructed and installed in his store at Pottsville, where 
they were in actual and successful use for upwards of a year, until 
he gave up his business and removed to Philadelphia. While so 
in use, moreover, they were seen by one W. H. Douty, who was so 
pleased with them that, with the permission of Mr. Walker, and upon 
the understanding that a royalty should be paid if the patent 
which had been applied for was granted, he had similar bins con- 
structed and set up in the store of Douty & Purcell at Shamokin. 
When the présent controversy arose, thèse bins were looked up, 
and one of them was found in its original position on the premises, 
which had meanwhile been turned into a saloon, still in use, under 
the bar or counter, as a réceptacle for crackers. This bin was pro- 
duced and exhibited in court at the argument, and bears out ail that 
is claimed for it, except, possibly, in the matter of a stop or cleat, 
which is not material. It thus appears that the ideas embodied by 
Walker in his application were not expérimental, but represented a 
complète, practical, and useful device, fuUy as much so as that of 
Bacon which duplicates it, and equally worthy, it may be added, of 
a patent. It was not so considered, it is true, by the patent exam- 
iner, the principle involved being held to hâve been already appro- 
priated. But that does not alïect the completeness or the character 
of the device, whereby, whether patented or not, Walker, and not 
Bacon, is shown to hâve been the real inventer. No doubt, after 
the rejection of his application, he relinquished his proprietary 
rights by not only himself making use of this style of bin in his busi- 
ness, but by permitting it to be adopted and used by others for a 
long term of years. But that did not leave it open to be appropri- 
ated and patented by a third party, however independently he may 
hâve conceived and worked out the same idea. It was thenceforth 
public property, which any one could make use of without question. 
Bacon invented nothing new, therefore, and his patent is worthless. 
Whatever merit there is in the bin which is there shown, so far as 
this record goes, it was the conception of Walker, against whom it 
is now set up, who reduced it to practice, but abandoned it as a 
patentable invention upon the adverse action of the Patent Office. 
Complainants' patent being invalid, the question of infringement 
is not important. It will not be out of course, however, to observe 
that, to say the least, it is doubtful. On the strength of the de- 
fendants' catalogue, I hâve assumed above that they are making a 
bin which is modeled on the lines of the earlier (1895) Walker pat- 
ent. A bin of that character is there shown, which, if the Bacon 
patent were valid, would undoubtedly infringe it. But there is no 
proof of manufacture outside of the catalogue, and that hardly 
cornes up to what is called for. With respect to the other style of 
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bin, manufactured under the Walker (1898), ît may be that, disre- 
garding the swell front,^ and measuring strictly at top and bottom, 
it is wider at the one thàn the other, thus apparently fulfilling the 
terms of the patent in controversy. But the outward bulging of 
the front is an essential feature which enters into the efficiency of 
the device, bearing directly on the counterbalancing of the bin and 
its stability when in open or closed position, and cannot be disre- 
garded. Being cast advisedly in that shape for a purpose, it must 
be taken according to its gênerai efïect, by which it clearly broadens 
downwards and not up, the opposite of the Bacon, on which it does 
not therefore infringe. As already stated, however, the question 
of infringement is not material. Contenting myself with thèse ob- 
servations until it becomes so, I will therefore make no definite dé- 
cision with regard to it. It is enough to know that the patent can- 
not be sustained. 

Let a decree be drawn dismissing the bill because of the inva- 
lidity of the patent, with costs. 



MISSISSIPPI GLASS CO. v. FEANZEN. 

(Circuit Court, W. D. Pennsjivania, July 3, 1905.) 

No. 5. 

Patents— AssiGNMENT— Invention or Employé. 

Where a patent was appHed, (or after the termlnatlon of an employ- 
ment under a contract providlng that the employé would exécute any 
and ail assignments in writlng which might be deemed by the employer 
, proper and necessary tb transfer and vest In It the entire right, title, and 
interest to ail inventions and discoveries made by the employé durlng 
the term of his employaient, the patent vested in the employé, and the 
burden was on the employer to show by the weight of proof that the inven- 
tion covered thereby was made by the employé during his employment. 

[Ed. Note. — For cases in point, see vol. 38, Cent. Dig. Patents, § 125.] 

Arthur J. Baldwin and Wm. L. Pierce, for complainant. 
Christy & Christy, for réspondent. 

BUFFINGTON, District Judge. This is a bill in equity filed 
by the Mississippi Glass Company, a corporation of Missouri, 
against Nicklas Franzen, â citizen of Pennsylvania, to compel him 
to assign, in pursuance of a contract made by him, dated February 
4, 1901, patent No. 741,125, issued October 13, 1903, covering a cer- 
tain process for making wire glass, and an apparatus application for 
using said process, which is still pending. This contract provided 
that Franzen, who was employed by the complainant as an assist- 
ant superintendent, "will when required, make and exécute any and 
ail assignments in writing which may be deemed by the employer 
proper or necessary to transfer and vest in the employer the entire 
right, title and interest in ail inventions and discoveries made by 
the employed [Franzen] during the term of his employment." 
Franzen terminated his employment with the company May, 1903. 
On June 17th following he applied for the patent in question, and 
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the same was granted October 13th following. We assume for 
présent purposes, but without deciding that question, that this un- 
ilatéral contract, wherein it is agreed that "no breach by the em- 
ployer of any contract of employment or any other contract, and no 
act or omission by the employer, shall be deemed or considered an 
excuse or justification for any violation of any of the obligations 
herein contained on the part of the employée," will be enforced by 
a court of equity. It is clear, however, that this patent, being ap- 
plied for subséquent to the termination of the employment, vests 
the Qwnership thereof in Franzen, the patentée, and the burden is 
upon the complainant to show by the weight of the proof that the 
invention covered thereby was made by Franzen during his employ- 
ment. This burden, we think, the complainant has failed to meet. 
No witness affirmatively proves Franzen did invent the device dur- 
ing the term of his employment, and the latter, when called by the 
complainant as a witness, fixes the time as antedating such employ- 
ment. The testimony introduced by complainant is merely néga- 
tive, and there is an absence of positive, affirmative testimony which 
establishes the making of this invention' as occurring during Fran- 
zen's employment. In view of the lack of such proof, we are of 
opinion that he cannot be deprived of that property which became 
his by the issue of the patent. Moreover, there is testimony cor- 
roborating Franzen in his contention that the invention was made 
at an earlier period than that of his employment by complainant. 

Upon full considération, we are of opinion this bill should be dis- 
missed, and it is se ordered. 



THE ASBURY PARK. 
(District Court, B. D. New York. June 7, 1905.) 

1. Shipping— Injurt to Vessel AT Dock from Swell— Négligent Naviga- 

tion, or Steamer. 

A large steamer, proceeding in New York Harbor at such speed that 
her swell caused the sinking of a schooner a mile away, by.striking her 
against a dock at which she was discharging, held liable for the damage 
caused; it being shown that, either from her construction or the speed 
with which she was customarily navigated, she was known to be pecul- 
larly liable to cause swells daugerous to other shipping, which required 
the exercise of unusual care in her navigation. 

[Ed. Note. — For cases in point, see vol. 44, Cent Dig. Shipping, § 345.] 

2. Same— LiABiLiTY for Damages. 

It Is not a défense to a suit to recover for an Injury to a vessel caused 
by the swell of a passing steamer that other vessels were not injured, or 
that the one injured might bave prevented the Injury by taking unusual 
précautions. 

In Admiralty. 

Alexander & Ash, for libelant. 

De Forest Bros. (R. D. Benedict, of counsel), for claîmant. 

THOMAS, District Judge. The schooner Annie E. Webb on 
June 24th, at 13 :30 p. m., was properly moored on the south side of 
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the dock at the' foot of Bay Ridge avenue, Brooklyn. The tide was 
flood, and'the weather clear. The pier is about 700 feet long, and 
is built on piles, which are about 10 feet apart. AU the timbers laid 
on or between the piles are so arranged that their edges do not pro^ 
ject beyond the face thereof. The schooner, with a cargo of brick 
partially discharged at the time of the accident about to be stated, 
was entirely below the top stringers, and carried fore and aft 
fenders. About 1 :30 p. m. the discharge of her cargo began, and 
was in progress when the steamship Asbury Park passed outside of 
the red buoy oiï Owl's Head, at a distance of about 1 mile from the 
dock ; and her swells caused the port side of the schooner to strike 
against the dock, whereby two of her planks were broken in. 
She sank shortly thereafter. The steamer left Rector street at 
3:46; her running time to Owl's Head was IQ^ minutes; thence 
to Craven Shoals 13^ minutes ; and shé arrived at th>e Highlands 
at 4:54, thus making the distance of about SOJ^ mileis in an hour 
and 8 minutes. Her horse power is about 6,000 ; her length 306, 
and her beam 51, feet. The steamer was making her usual speed 
under the conditions existing. While other passing Vèssels made 
swells that reached the dock, she caused larger swells. Was she 
culpably négligent? Her navigators did not insvire the safety of 
other vessels, but were bound to exercise good business prudence, 
lest her swells cause injury to them. Should they, in the exer- 
cise of requisite care, hâve known that her swells would reach a 
vessel a mile away, and cause injury? Prior to this her swells 
are not shown to hâve caused injury to vessels at thià'dock, al- 
though there was évidence of subséquent injury to a vessel at the 
same dock from the same cause. Accidents arise from the prés- 
ence of favoring conditions. A négligent act may be repeated 
often, and yet meet with no object so situated as to be harmed 
thereby. It is not always possible to point out why one ship es- 
capes injury from given forces, while another does not. The ves- 
sel's shape, the nature of her construction, her strength, her cargo, 
her relation to the dock, her moorings, among other things, would 
qualify the'efïect of swells upon her; and, moreover, appréhension 
of danger from such swells, and conséquent safeguarding of the 
vessel against them, would avoid or modify injurious efifects. In- 
deed, the government patrol ship Argus, as at the time in question, 
often trailed from the end of the dock by a line, with some spécial 
référence to harm that the Asbury Park, in passing, might cause. 
Swells of the size and violence disclosed by the évidence, that neces- 
sitate suçh practical care and foresight on the part of vessels using 
a dock, show some usurpation of the water way by the vessel that 
causes them. The owners and navigators of the Asbury Park 
had full opportunity to observe the size, progress, and range of her 
waves, and to judge of the force of their contact with vessels at 
either side oî a water way. Her capacity for harm, so familiar 
to other navigators, should not hâve eluded the notice of her own- 
ers or pilot. In the exercise of reasonable care, they should hâve 
known what conséquences would resuit naturally from her cus- 
tomary navigation. It often happens that the rèstraint et the law 
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is inefficient to check the speed of vehicles using public highways, 
so that cars, automobiles, carriages, and vessels are often driven 
at a speed that is in fact négligent, althôngh the watchfulness of 
those endangered thereby may prevent injury from such négligence. 
Such opération is wrongful, deprives others of their rights, and im- 
poses upon them greater care than the law demands. In such 
cases, when injury arises, it is not sufficient answer that person or 
property had not been injured previously thereby. The réputation 
of the Asbury Park as a menace to navigation, on account of her 
swells, fully appears from the évidence; and, even if it be the duty 
of the court to be oblivious of her fréquent summoning to court 
for injuries arising therefrom, the présent record shows sufficiently 
that there was something in her construction or use, or both, that 
subjected vessels- rightfully in the harbor and adjacent waters to 
unusual péril. The persons responsible for her navigation were 
awâre, actually or constructively, of her peculiar ability to do in- 
jury; and it iç concluded that, had they made proper observation 
or inquiry, they would hâve discovered that her swells reached the 
dock in question, and that their size and velocity were calculated 
to injure vessels moored there. 
The libelant should hâve a decree. 



m re PERLEY & HAYS. 
(District Court, E. D. Missouri, N. D. May 29, 1905.) 

BANKEUPTCY— PABTNERSHiP— InSÔLVENCT. 

A partnershlp is not Inaolvent, wlthin the meaning of Bankr. Act July 
1, 1898, c. 541, 80 Stat. 544 [U. S. Comp. St. 1901, p. 3418], when the prop- 
erty of the pïirtnership, together with that of the Individual members, 
exceeds In yâliîe the indebteduess of the firm and members. 

In Bankruptcy. Hearing on involuntary pétition. 

Seneca Taylôr, for creditor. 

O. P. Barton and G- W. Whitecotton, for bankrupts. 

ROGERS, District Judge. This is an involuntary pétition in 
bankruptcy by a single creditor against the partnership of Perley 
& Hays. A jury was waived, and the case submitted to the court 
for trial. The évidence on the part of the creditor shov/s that the 
bankrupts were burned out in business; that after being burned out 
they represented, in substance, that they could not pay the debt of 
the petitioning creditoi", and could not "rake or scrape" more than 
80 per cent, of his claim, which was $3,320. The bankrupt Perley 
also represented to the agents of the petitioning creditor that, if 
the latter did not settle in his way, he could never get half of what 
they ofifered, viz., 80 per cent, of the claim ; that he had fixed his 
own individUal property in such a way that they could not reach 
it. The proof also shows that Perley had, since the fire, conveyed 
a large part of his real estate — part to his wife, and 15 or 20 lots to 
another person. Thèse facts prima facie make out a case of in- 
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solvency, and of a fraudulent intent to hinder, delay, and defraud 
tbe creditors of the bankrupt firpi- 

On the trial the bankrupt Hays testified that he had about $600 
in bank to his own crédit, and had two herses worth $200. The 
bankrupt Perley testified that the firm of Perley & Hays bas $1,000 
in bank to its crédit, the proceeds of the sale of the remnant of their 
stock, and practically nothing else; tha.t he himself has a résidence 
worth $3,500, mortgaged for $1,000; another bouse worth $2,500, 
mortgaged for $1,500 ; a note for $3,500, secured by mortgage, and 
assigned to secure a loan of $1,300; and another mortgage note 
for $600; Omitting from considération the résidence and the rnort- 
gage upon it, in view of the exemption laws of the state, the assets 
of the firm and of the two individuals may be stated as follows : 

Cash belonging to the firm $1,000 

Equity in $3,500 note 2,200 

Amount received on note. , , 1,300 

Equity in the other résidence 1,000 

Cash of Hays.. 60O 

Two horses » 200 

Total . . r. $6,300 

Debt of the petitioning créditer ' , . 3,320 

Balance of assets $2,980 

Under this state of case, should the partnership be declared bank- 
rupt ? 

I am satisfied from the testimony that the admissions of Perley, 
which weré testified to by the traveling salesman and the manager 
of the petitioning creditor's business in St. Louis, to the efEect that 
he (Perley) could not rake or scrape more than 80 per cent, of the 
debt, were true; but the statement itself, I am satisfied, was false. 
It was made in an effort by Perley to drive a sharp settlement oî 
the claim, by making the petitioning creditor bear 20 per cent, of 
the losses by fire, for which it was in no sensé liable. And there is 
no évidence that the statements now made by the bankrupts as to 
their property are not true. I am inclined to accept as the rçal 
truth the values which they now place upon their estate, and that 
they hâve a surplus of assets of $2,980, or thereabouts — certainly 
a sum considerably in excess of their liabilities. 

The questipn arises as to whether or not the properties of indi- 
vidual members of a firm are to be taken into considération when 
the issue of insolvency is raised of the partnership of which they 
are members. It is, I think, settled that a partnership, under the 
existing bankrupt law, is a distinct légal entity, which may be ad- 
judicated a bankrupt by voluntary or involuntary proceedings. ir- 
respective of any adjudication of the individual partners as bank- 
rupts. At ail events, it bas been held by the Circuit Court of Ap- 
peals for the Second Circuit in Re Meyer et al., 98 Fed. 977, 
39 C. C. A. 368. That case seems to indicate that, in order to put 
a firm into bankruptcy, the act of bankruptcy complained of must 
hâve been committed by the firm. In this case, however, if that 
were the only question involved, I should hold that the sale of the 
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retnnant of goods, after the fire, and within the four months, and 
the refusai to pay the petitioning créditer, and the concealment of 
the money, were of themselves intended to hinder, delay, and de- 
fraud the créditer. But if I should so hold, the real question in this 
case still remains. It is whether or not the bankrupts were in- 
solvent, within the meaning of the présent bankrupt law, or, to state 
it in another way, whether or not the individual properties of the 
partners are to be considered in determining the question of in- 
solvency. It has been held in a number of cases that the individual 
properties must be considered, and I find no case to the contrary. 
Vaccaro et al. v. Security Bank of Memphis et al., 103 Fed. 436, 
43 C. C. A. 379. This case, while not binding on this court, was de- 
cided by the Court of Appeals of the Sixth Circuit. The same doc- 
trine is distinctly held in the case of Davis et al. v. Stevens et al., 
by Judge Carland, of this circuit, in 104 Fed. 235-243. In both 
thèse cases the question was carefuUy considëted, and those cases 
hâve the approval of this court. 

The court therefore finds the issues in favor of the défendant, and 
the pétition in bankruptcy will be dismissed. 



HUMES V. CITY OF LITTLE ROCK. 
(Circuit Court, W. D. Arkansas, E. D. November 2, 1898.) 

1. LiCENSES— Power of City to Impose License Tax— Gift Enteepeises. 

In Sand. & H. Dig. Ark. § 5132, authorizing cities to tax, llcense, and 
suppress certain occupations named, among them "gift enterprlses," 
sucli term means schemes for the distribution of property Into whlch 
some élément of chance enters, and the statute does not confer power 
on a City to impose a license tax upon the occupation of selling trading 
stamps to merchants, whlch are glven by them to cash customers as a 
premium, and redeemed by the seller in merchandlse at their face value 
in whatever sums presented by such customers. 

2. Same— CoNSTiTUTioNALiTy of Obdinance— Occupation of Selling 

Teading Stamps. 

The selling of trading stamps, redeemable by the seller In merchandlse 
at their face value whenever presented, to merchants, to be given by 
them to cash customers as a premium, is a lawful and legitimate voca- 
tion, not injurious to the public, and a eity ordinance imposing a license 
tax on such occupation of $50 per week is void as unreasonable and au 
Infringement upon the constltutional liberty of the citizen. 

3. JUBISDICTION OF FeDEEAL CoUBTS— AMOUNT IN CONTBOVEESY. 

In a suit to enjoin the enforcement of an ordinance imposing a license 
tax on complainant's business, alleged to be prohlbitory, the amount in 
controversy, for the purpose of determining the jurisdiction of a fédéral 
court, is the value of such business. 

». Bquity JUBISDICTION— Fedebal Couets— Substantive Right Given by 
State Statute. 

The Arkansas statute (Sand. & H. Dig. § SÎTS), authorizing an inj'unc- 
tion against ail unauthorized taxes or assessments by counties, cities, 
or other local tribunals, boards, or offleers, does not merely affect the 
remedy, but gives a substantivè right, whieh may be enforced on the 
equity slde of a fédéral court. 

In Equity. Suit for injunction. On final hearing, 
138 F.— 59 
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Rose, HemirigTvay & Rose, for complainatit. 
W. J. Tèrry, City Atty., W. S. McCain, and Jacob Trieber, for de- 
fendant. 

WILLIAMS, District Judge. The city of Little Rock has passed 
the following ordinance : , 
"An ordinance for the better regulating the Ucense on gift enterprises. 

"Be it ordalned by the citycouncll of the city of Little Rock : 

"Section 1. That It shall be nnlawful for any person, flrm or corporation to 
engage In, exercise or pursue the avocation, business or entërprise of selllng, 
giving away, dlstributlng or otherwise dispOsing of periodical ticlcets or pre- 
mlum stamps, without flrst having obtained and paid for a city license there- 
for from the proper city authorities, as provlded In the next section. 

"Sec. 2. Every person, flrm or corporation engaging In, exercising or pur- 
sulng the avoeation, business or entërprise of selllng or j^lvlng away, dls- 
tributlng or otherwise disposing of periodical tickets or premlum stamps shall 
pay a license of fifty, dollars per week In advancé. 

"Sec. 3. Whosoever sbajl engage In, exercise or pursue the évocation, busi- 
ness or entërprise of' selllng or glvIng away, dlstributlng or otherwise dispos- 
ing of periodical tickets or premlum stamps without having flrst obtained 
and pald fOi" the same as abbve provided shall be deemed guilty of a misde- 
meanor, and upon conviction shall be flned In any sum npt to i^xceed twenty- 
five dollars for the flrst offense, fifty dollars for the second offense and flfteen 
dollars for each subséquent violation of this ordinance, and each day which 
sald ordinance may be vlolated shall be a separate offense." 

The plaintif!, alleging that the license demanded is prohibitive 
in its amoijnt, and that the ordinance was passed for the purpose of 
suppressing his business, has brought suit for an injunctiori, and a 
temporary restraining ûrder has been issued. It is conceded that 
the bill accurately describès the business carried on by him, and the 
case cornes on for final hearing upon its allégations. 

The method of conducting the complainant's scheme is thus de- 
scribed in the bill : 

"He [complàinant] sollclts the merchants of the city to patronize him, and 
to such as agrée to do so he Issues stamps, for which they pay. He issues a 
great number of copies of a little book in which thèse stamps Can be pasted, 
and which éontalns a directory, giving the name and address and the occupa- 
tion of ail the merchants who agrée to patronize him. He sends out a large 
number of canvassers, who place copies of the book In evéry household In the 
city, and expiain to every one the advantages of patronizing the merchants 
holding the stamps. When a person purchases goods from a merchant who 
does business wlth your orator, and pays cash for the amount of his purchase, 
or pays his blU thérefor promptly on flrst présentation at the end of the 
month, he Is entitled to demand and recelve stamps issued by your orator In 
exact proportion tp the ataount of his purchase. Your orator: has a store 
in the said city, In which he keeps a stock worth several thousand dollars, 
embracing a vast assortment of useful and ornamental articles for the home, 
varying in cost from mère trifles to things of considérable expense ; and the 
persons recelvlng thèse stamps can, whenever they désire, présent them at 
your orater's store, and recelve In exchange thérefor any article which they 
mây sélect of the value of the stamps surrendered." 

1. It will be observed that no élément of chance enters into the 
plan. There are no dràwings; no opportunities to win a larger 
sum upon a, wager of any'/kind. . The stamps hâve the sâme pur- 
chasing power in the hands of every one, and every one has the 
same right of sélection among the complainant's stock. The ques- 
tion presented by the bill is;'has the city eouncil the power to li- 
cense or suppress an entërprise of this character? 
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That a city can only pas s such ordinances as its charter author- 
izes is the established law of the state. Tuck v. Waldron, 31 Ark. 
465 ; Ex parte Martin, 27 Ark. 467 ; Geotler v, State, 45 Ark. 454. 
Hence it is necessary to inquire under what statute this ordinance 
was adoptçd, and we find that section 5132 of Sandels and Hill's 
Digest authorizes cities to tax, license, and suppress a number of 
occupations, ail of them either necessarily or probably detrimental 
to public health or morals, and among them "gift enterprises." No 
définition of the term is given, and we are therefore compelled to 
look elsewhere to ascertain its meaning. 

So far as our researches, aided by the industry of counsel, hâve 
enabled us to discover, the term has been judicially defined only in 
one case (Lohman v. State, 81 Ind. 15), where the court holds that 
it means "a scheme for the division or distribution of certain ar- 
ticles of property, to be determined by chance, among those who 
hâve taken shares in the scheme." This définition has been ap- 
proved by Anderson and Black in their law dictionaries, and im- 
presses us as correct. There is nothing immoral in a gift, and, 
indeed, giving is often to be commended. It is not likely, at least 
in our time, to grow to such dimensions as to constitute an evil 
threatening the well-being of society. To be pernicious, a gift must 
be a mère cover for a lottery, and the evil company in which "gift 
enterprises" are found in the statute indicates that it is the gifts 
of fortune that are referred to. The Législature was apparently 
apprehensive lest the term "lottery" should be held to apply only to 
cases where money was at stake, and added gift enterprises to 
cover ail other similar devices where articles of property were dis- 
posed of by chance. It is apparent that such devices are highly 
pernicious, and they are plainly within the législative intent. 

The statute having given no définition of what it means by "gift 
enterprise," we do not feel privileged to ignore the only judicial 
définition that the term has received, particularly when it has been 
accepted by the two latest compilera of légal dictionaries. The law 
is sufficiently uncertain without our making it more so by difïering 
from the only existing authorities. We therefore conclude that 
"gift enterprises," as used in the statute, imply an élément of 
chance, and that, as no such élément is to be found in the plaintiff's 
scheme as described in the bill, it does not fall within the terms of 
the enactment, and the défendant has no power either to license or 
suppress it. 

We hâve not overlooked the able décision of the Suprême Court 
of the District of Columbia in Lansburgh v. District of Columbia, 
11 App. Cas. 512. But that case is clearly distinguishable from 
this. The act of Congress governing the District prescribes what 
is meant by gift enterprises, and its définition precisely covered the 
trading stamp concern. That définition is not binding hère. It 
may be that Congress defined the kind of business that it intended 
to reach by the term "gift enterprises," because it knew that the 
term in its ordinary acceptation would hâve a more restricted mean- 
ing, just as in the new bankrupt act many terms are defined in 
the opeuing section as applying to things that would not otherwise 
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bé included. Then, too, the court in that case lâys stress on the 
faèt tliat the holder of the stamps could get nothingj unless he ac- 
cumulàted stamps representîng purchases to the extent of $99, and", 
as few did that, it was held that the uncertainty of ever getting 
anything on the stamps introduced an élément of chance. No such 
élément exists in the case at bar,- as it is alleged that every holder 
of stampsy however small an amouht, is entitled to a premium pro- 
portioned to his holdings. 

2. Nor, if we are in error in this, do we conceive that it should 
make any différence in our décision. The freedom of labor is per- 
haps themost sacred of ail those thât are guarantied by the national 
and State Constitutions. A mari- has the right to earn his liveli- 
hood and support his family by fdllbwing any vocation not harm- 
ful to Society. It is not/sufficient that it may seem useleSs to the 
court. Things that are useless to one man are articles of prime 
necessity to another. To be within the législative power of sup- 
pression, an occupation rnust be deleterious in its nature, or likely 
to become so, such as théaters and public balls, which, without po- 
lice supervision, are apt to degenerate into indecency and riot. A 
large part of the pursuits of life are not of apparent utility, do noth- 
ing to secure food, shélter.or clothing to mankind, yet they assist 
some in that pursuit of happiness which the Déclaration of Inde- 
pendence jiroclaims to be one oîthe inaliénable rights of men. 

Mr. Justice Bradley, in Live Stock Association v. Crescent City 
Company, 1 Abbott, C. C. 398, maintains this right in language 
•which has been repeated by courts and jurists until it has become 
almost a légal classic : 

"We may safefy say that It Is one of the privilèges of every American citi- 
zen to adopt and follow such lawful industrlal pursuits, not injurious to the 
community, as he may see fit, without unreasonable régulation or molesta- 
tlon. Thèse privilèges cannot be Invaded without sapping the very foundation 
of republlcan government. A republican government is not merely a govern- 
ment of the people, but it Is a free government. Without being î ree It is 
republican only in name, and not republican in truth, and any government 
which deprives its citizens of the right to engage In any lawful pursuit, sub- 
ject only to reasonable restrictions as are reasonably within the power of the 
government to impose, is tyrannical and unrepubllcan." 

In Powell v. Pennsylvania, 127 U. S. 692, 8 Sup. Ct. 1257, 32 L. 
Ed. 253, Mr. Justice Field is still more emphatic. He says : 

"With the glft of life there necessarily goes to every one the right to do 
ail such acts and follow ail such pursuits, not inconsistent with the equal 
rights of others, as may support life and add to the happiness of its possessor. 
The right to pursue one's happiness is plaeed by the Déclaration of Independ- 
ence amohg the inaliénable rights of man, with which ail men are endowed, 
not by the grâce of emperors qr kings or by the force of législative enactments, 
but by their Creator; and to secure them, not to grant thëm, governments are 
instituted among men." 

And again in Butchers' Union Company v. Crescent City Com- 
pany, 111 U. S. '('57, 4 Sup. Ct. 652, 28 L. Ed. 585, the same great 
judge says : 

"Among those inaliénable rights, as proclalmed in the great document (the 
Déclaration of Independence), Is the right of men to pursue their happiness, 
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by which is meant the right to pursue any lawful business or vocation in 
any manner not inconsistent with the equal riglits of others, which may in- 
crease tlieir property or develop their facnlties, so as to give them their high- 
est enjoyments." 

In Thomas v. Hot Springs, 34 Ark. 558, 36 Am. Rep. 34, the same 
distinction is made between harmful and innocent pursuits, and it 
was held that, while drumming for gaming houses and other in- 
iquitous concerns could be prohibited, there is no power to suppress 
drumming for hôtels, boarding houses, and other legitimate forms 
of business. 

Among the cases in which this subject is discussed, In re Jacobs, 
98 N. Y. 106, 50 Am. Rep. 636, and People v. Marx, 99 N. Y. 386, 2 
N. E. 29, 52 Am. Rep. 34, are especially noteworthy; but the most 
conclusive présentation of the questions now before us is found in 
the able and exhaustive opinion of Judge Peckham, now Mr. Justice 
Peckham, in People v. Gillson, 109 N. Y. 389, 117 N. E. 343, 4 Am. 
St. Rep. 465. That involved a scheme precisely like this, save that 
the counter where the tickets were surrendered and the premiums 
were selected was in the same store, which seems to us an immate- 
rial différence. He examines the question in every conceivable 
light, and holds that the New York statute forbidding such devices 
is an infringement of the constitutional liberties of the citizen. His 
opinion was followed by the Suprême Court of Maryland in Long 
V. State, 74 Md. 565, 32 Atl. 4, 12 h. R. A. 425, 28 Am. St. Rep. 268, 
and commends itself to our approval. 

It may be that some persons may be led by complainant's scheme 
into foolishly buying more than they need, merely to get the stamps, 
and it is certain that in the end the premiums must be paid for by 
the public. But thèse are commercial, not judicial, considérations, 
and the remedy must be sought in the wisdom and expérience of 
the citizen, not in the législative interférence. Ours is not a pater- 
nal government. The freedom of our institutions often permits 
the unwary to be entrapped, but the advantages derived from the 
resulting spirit of independence and enterprise far more than out- 
weigh any evil that can follow the incidental abuses of liberty. 

3. It is said that this court has no jurisdiction because the amount 
in controversy is insufficient. But it is alleged that the amount of 
the license is intentionally made prohibitory, and that, if it is en- 
forced, the plaintiff will be driven out of business. The amount in 
controversy is therefore the value of that business, which is alleged 
to exceed $2,000. Moreover, the license imposed amounts to $2,600 
per annum, and it is alleged that it would require more than a year 
to test the matter in the law courts. In the meantime the license 
would hâve to be paid, and the amount would exceed the amount 
required to give this court jurisdiction. 

4. Then it is said that the remedy is at law. But the Arkansas 
statute (Sand. & H. Dig. § 3778) authorizes an injunction against ail 
unauthorized taxes or assessments by counties, cities, or other local 
tribunals, boards, or ofïicers ; and it has been held by the Suprême 
Court of the United States in Cummings v. National Bank, 101 U. 
S. 157, 35 L. Ed. 903, that this statute does not merely affect the 
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remedy, bKt gives a substantive right that may be enforced on the 
equity side of this court. 

Furthermore, it is alleged that the defendant's financial condition 
is such that a judgment against it cannot be enforced, so that if 
plaintiff should pay the license hë could not recover it back. Under 
such circumstances, the remedy at law is not merely inadéquate; 
it is no remedy at ail. 

The motion to dissolve the injunction is therefore denied. 



TRBAT et al. v. WOODEN et al. 

(Circuit Court, D. Massachusetts. June 13, 1905.) 

No. 1,792. 

BANKRTTPTcrr— Suit against Trustée — Jueisdiction. 

A Circuit Court Is without jurisdlction of a suit in equity against trus- 
tées in bankruptcy to require them to pay over the proceeds of property 
clalmed by complainant, but which was sold by défendants under an order 
of the bankruptcy court as assets of a bankrupt estate, having no power 
to interfère with the possession of such court of the property or its pro- 
ceeds, and the remedy against the trustées, If any, being at law. 

In Equity. On demurrer to bill. 

Charles G. Gardner, for complainants, 

Charles H. Beckwith and William H. Brooks, for défendants. 

LOWELL, Circuit Judge. This was a bill in equity, brought 
against trustées in bankruptcy. It alleged a conversion by them 
of goods belonging to the complainant ; that thèse goods were sub- 
sequently sold, pursuant to a decree of the court of bankruptcy, 
and that the défendants intend to disburse the proceeds in the set- 
tlement of the bankrupt estate. The bill further alleged that the 
défendants w^ere not of sufficient financial responsibility to satisfy 
any judgment which the complainant might obtain in an action of 
law; "and that, if the proceeds of said goods and property in the 
hands of said défendants, and to corne into the hands of said défend- 
ants as aforesaid, are not applied to the satisfaction of your orators' 
said claim, they will be entirely without remedy against said défend- 
ants." The bill prayed for a discovery not under oath ; that the de- 
fendants be directed to pay to the complainant the proceeds of the 
sale; that the défendants be enjoined from disposing of the property 
or proceeds thereof ; that this court détermine damages. Défend- 
ants demurred. 

The court must first décide if it has jurisdiction in the case pre- 
sented. In White v. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 
L. Ed. 1183, the Suprême Court decided that a state court has no 
jurisdiction to replevy property in the possession of a trustée in 
bankruptcy. The jurisdiction of the Circuit Court has like limita- 
tions. In :R.e Spitzer (C. C. A.) 130 Fed. 879, the Circuit Court of 
Appeals for the Second Circuit decided that a trustée in bankruptcy 
can be sued in trover in a state court, because an action of trover 
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does not dîsturb the possession of the court of bankruptcy. How 
far the Court of Appeals would permit the action of trover to pro- 
ceed, and upon what property it would permit a levy of exécution, 
does not appear. To levy exécution upon the individual estate of 
a trustée in bankruptcy in order to satisfy a judgment for damages 
arising from his compliance with an order for the sale of spécifie 
property made by a court of compétent jurisdiction seems to bear 
hardly upon the trustée. Even the Court of Appeals, howeverj 
expressly refused to disturb the control of the court of bankruptcy 
over the bankrupt estate. In the case at bar the bill cannot be sus- 
tained as a bill for discovery. The control of a court of bankruptcy 
over the property in the possession of the trustées, whether the 
original goods or their proceeds, cannot be disturbed, and so no in- 
junction can issue restraining the défendants from dealing with 
the property or its proceeds as the court of bankruptcy shall direct. 
If there be any remedy prayed for in the bill other than that which 
is excluded by the bankrupt act from the jurisdiction of this court, 
it is a remedy obtainable in an action at law. It follows, there- 
fore, that the équitable relief sought in the bill is beyond the juris- 
diction of the court, and any relief within the jurisdiction of the 
court is not obtainable in equity, because obtainable at law. 
Demurrer sustained. Bill to be dismissed, with costs. 



In re GRADY. 

(District Court, D. Vermont. June 24, 1905.) 

Banketptct— Exemptions— Vermont Statutes. 

Under V. S. 180.5, which allows a debtor an exemption of horses Tised 
for team work not exceeding $200 in value, a bankrupt having a number 
of horses, exceeding $200 in value in the aggregate, is not entitled to 
$200 from their proceeds when sold, but Is required to sélect his exemp- 
tion, not exceeding that amount in actual value, of which the appraisal 
Is prima faeie évidence, and may then sélect a wagon and other articles 
named In the statute to bring the total up to the value of $250. 

In Bankruptcy. On review of referee's report as to exçmptions. 

WHEELER, District Judge. The bankrupt appears to hâve had 
six horses, any two of which are worth over $200, and one, selected 
by him, $150. He claims $300 in the proceeds of the horses, if 
entitled to that, with the right to two, if they do not sell for more 
than $200. But the exemption is not of $200 in value in horses, nor 
of horses that do not bring at sale more than $200; it is of horses 
not exceeding in value $200, which is the actual value, of which the 
appraisal is at least prima facie évidence. Two horses include one, 
and any one may be exempt, if within the value of $200, and kept 
and used for team work. V. S. 1805. The one selected worth 
$150, and so kept and used, appears to be exempt, and the bankrupt 
does not appear to be entitled to any more as exempt out of the 
horses. That appears to be the measure of his right in that behalf. 
The bankrupt appears to be entitled to either of the three team 
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wagons mentioned, one of the value of $60, and the others $35 
each, as he may sélect, as neither will make the exemption in that 
respect above $350, with the horse, which is the limit as to that 
kind of property. When the sélection of a team wagon is made, 
the remainder of the $250 in value, after deducting the amount of 
the value of the horse and wagon selected> is to be set out as select- 
ed firom the other articles named in the statute to an amount in 
value not exceedirig that limit of $250. 
Let exemptions in this behalf be set out accordingly. 



THE LA KEOMA. 

(District Court, E. D. Pennsylvania. June 12, 1905.) 

No. 80. 

t. Shippinq— Shobtage in Weight of Cargo Deliveeed— Evidence to Ex- 

ONEBATE SHIP. 

A ship is relleved from liabllity for a shortage In weiglit of a shipment 
of vegetable flber In baies under a blll of ladlng containlng the clause, 
"Not responslble for weight, nor quality, nor for loose baies," where It 
shows that ail the baies shipped were delivered. 

Same— Damage to Cargo— Burden ce Proof. 

A shlp bas the burden of explaining the cause of damage to cargo shown 
to hâve been received in good condition to relieve itself from liabllity for 
such damage. 

[Ed. Note. — For cases In point, see vol. 44, Cent. Dig. Shipping, §§ 479- 
482.] 

In Admiralty. Suit to recover for shortage and damage to cargo. 

Anson M. Beard, White, White & Taulane, and Ernest E. Pré- 
vost, for libelant. 
Henry R. Edmunds, for respondent. 

HOLLAND, District Judge. This libel was filed for the recovery 
of damage to a shipment of 2,700 baies of vegetable fiber from 
Oran, in Algiers, consigned to libelants at Philadelphia on the 
steamship La Kroma on the 24th day of January, 1903, and arrived 
in Philadelphia on February 23, 1903. The fiber was sold to Peter 
Woll, Jr., importer, of Philadelphia, on delivery weight, upon the ar- 
rivai of the steamer at this port. The bill of lading under which 
the cargo was shipped, as translated from the Italian, is as foUows : 

"Oran, 24th of January, 1903. 

"There bas been shipped by Mr. Jules Borgeaud on the ship called The La 
Kroma of which Oaptain • • • for to carry and conduct to destination 
Philadelphia and consigned to order, merchandise hereinafter mentioned and 
marked as against her. See contra tax .'îOOi^ tons, freight ÇSi^O, $1,051.75 
B. O. numéral 1-2700, number of baies 2700 baies. Crin vegetable flbre 305,256 
kilos. 

"Bepeated in letters. Having received them In good condition without belng 
damaged or deteriorated you will pay the freight. 

"ïhe charger Not responslble for the weight, nor quality, 

"Jules Borgeaud nor for loose baies. 

"[Signed] Captain R. D. Paravich." 
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Oran îs an open roadstead, and when the La Kroma arrived at 
that port the fiber was loaded from lighters upon which it had been 
placed awaiting her arrivai. The number of baies placed upon the 
vessel was 3,700, and according to the weight at Oran there was 
305,256 kilos, which equals 674,615 pounds. Owing, however, to 
the fact that the baies were loose when loaded, the captain, before 
signing the bill of lading, insisted upon inserting the clause, "Not 
responsible for the weight, nor quality, nor for loose baies." The 
vessel arrived in Philadelphia on the 23d day of February, 1903, 
and the captain requested a survey of the cargo. Four experienced 
sea captains were appointed, who made an examination, and after- 
wards testified that the cargo, consisting of spiegel iron, magnesite 
ore, and 2,700 baies of vegetable fiber, was properly stowed and dun- 
iiaged, but that the fiber was damaged from SAveatage of the ship. 
The cargo was discharged at this port, immediately upon the arrivai 
of the vessel, by Thomas Grâce, a stevedore at this port, and the 
fiber was weighed by John W. Davis, a weigher appointed by the 
purchaser. The évidence shows that many of the baies were loose 
in place, as the strand of fiber with which they were bound had 
broken, but left them in such shape as to enable the stevedore to 
count the baies, although a very considérable number of them fell 
apart as soon as moved. The number, however, of baies, of what- 
ever weight, was ascertained to be 2,700 by the stevedore who did 
the work. The weigher found 2,584 baies intact, weighing 602,364 
pounds, and 22,083 pounds in bulk, making a total of 624,447 pounds, 
which was 49,832 pounds less than the weight shown by the bill of 
lading. AU of the baies were damaged to some extent, 55 of which 
had a layer of blackened material, similar to decayed vegetable, half 
way up the height of the baies ; and the remainder of the baie was 
musty, moldy, and discolored, graduating up to the top, where it 
was nearly normal in color. On 196 baies there was a loss of about 
40 per cent., on 106 baies the loss was about 25 per cent., and on the 
remaining baies the loss was about 10 per cent. The damaged ma- 
terial was entirely useless. 

The libelants made an allowance to the purchaser in the sum of 
$490.50, and presented a claim to the vessel, after she had been dis- 
charged, in the sum of $351.34 for shortage in weight, without men- 
tioning anything as to the damaged material ; but for this they 
made a claim against the Insurance company, alleging périls of the 
sea as the cause of the damage. This claim was rejected by the 
insurance company, and within a year suit was brought against the 
vessel in this port upon her arrivai hère on a subséquent trip. The 
libelants claim the sum of $300 for short weight, and $900 the value 
of the damaged material. 

It appears that in the transportation of this article of merchandise 
there is a shrinkage in the weight of from 3 to 34 per cent., and in 
this case there was a decrease in weight of 18 per cent. ; but wheth- 
er this différence in the weight resulted from the usual shrinkage, 
or from the manner of weighing it by the différent weighers, or 
partly from both causes, I am convinced that ail the baies shipped 
at Oran arrived at this port. The bill of lading expressly states 
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that respondent is "not responsible for weight, nor quality, nor 
for loose baies," and the évidence establishes the fact that ail the 
baies of fiber which were shipped were delivered hère. The bur- 
den of accounting for the discrepancy has thereby been met, and the 
respondent cannot be held liable for the différence. Fertilizer Co. 
V. Elder et al., 101 Fed. 1001, 42 C. C. A. 130. 

As to the cause of the damage to the fiber, the évidence is some- 
what conflicting. It is claimed by the libelants that the fiber was 
shipped in good condition at Oran, and the persons who handled it 
th ère were called and testified to that effect. The évidence, how- 
ever, discloses that this fiber, the same as ail other of a similar na- 
ture, will become musty and blackened if stowed away while damp. 
It was shipped in an iron vessel, in which there is ordinarily con- 
sidérable sweatage, and especially is this the case where they corne 
from a warm to a cold climate. The expert chemists called by both 
the libelants and respondent show that the condition of this fiber 
could not hâve been brought about by contact with the other part 
of the cargo. The stain and discoloration of the fiber was not only 
found on the outside, where it might come in contact with the 
spiegel iron and magnesite ore, but it extended up through the en- 
tire baie in many instances, and much of the fiber was damaged in 
places that were entirely away from any influence or efïect that the 
other material in the vessel could hâve upon it. So that from the 
whole évidence it would seem that the damage might hâve been by 
the usual sweatage of the iron vessel passing from the warm climate 
of Algiers to the cold clirnate of Fhiladelphia in midwinter, but this 
is not clear. In fact, the respondent fails to explain the cause of 
the discoloration. 

There are no exceptions from liability provided for in the bill 
of lading other than the notation of the câptain that the vessel was 
"not responsible for the weight, nor quality, nor for loose baies." 
Having delivered ail of the baies which were shipped, although 
some of them were found to be loose in place upon arriving at this 
port, without any fault on the part of the management of the ves- 
sel, they are relieved of any liability therefor. The disclaimer in 
the bill of lading of any responsibility for the "quality" can mean 
no other than the commercial quality of the fiber shipped, and can- 
not now be held to mean that the vessel shall be relieved from any 
liability for a damaged condition of the fiber delivered hère, when 
the évidence shows it was in good condition when shipped at Oran, 
and the uncontradicted évidence is to the effect that the fiber was 
in good condition when it was placed aboard the La Kroma, and the 
burden rests upon the respondent to explain the cause of the dam- 
age to the merchandise in transit. Argo Steamship Co. v. Seago 
et al., 101 Fed. 999, é2 C. C. A. 128; Fertilizer Co. v. Elder et al., 
101 Fed. 1001, 42 C. C. A. 130; Clark et al. v. Barnwell et al., 53 
U. S. 272, 13 L. Ed. 985. This it has failed 1;o do, and it should 
therefore pay to the libelants the damage they hâve suffered by rea- 
son of the musty and discolored condition of the fiber upon its ar- 
rivai at Philadelphia. 
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The évidence, however, is not sufficiently full to enable the court 
to ascertain this amount, and a decree will therefore be entered in 
favor of the libelants in accordance with this opinion, and the mat- 
ter, upon application, will be referred to a commissioner for the pur- 
pose of ascertaining the amount due. 



FIEST NAT. BANK OF GARRETT, PA., v. A. E. APPLETARD & CO. 

(Circuit Court, B. D. Pennsylvanla. June 13, 1905.) 

No. 106. 

Removai, of Causes — Time fob Filing Pétition — Time to "Answeb ce 
Plead." 

A pétition for the removai of a cause from a court of common pleas of 
Philadelphla county, Pa., in whlch, by rule of court, the défendant is 
glven four days from service of statement on hlm to flle any dilatory plea, 
and by the procédure act fifteen days withln which to flle affidavlt of dé- 
fense, must be filed withln the four days, which is the time when he is 
required to "answer or plead" withln the meaning of the removai stat- 
ute. 

[Ed. Note — For cases In point, see vol. 42, Cent Dlg. Removai of Causes, 
§§ 136, 141-146.] 

On Motion to Remand to State Court. 

Warner & Houseman, for plaintiff. 

Louis B. Runk and Read & Pettit, for défendant. 

HOLLAND, District Judge. This is a motion to remand a suit 
to the court of common pleas No. 4 of Philadelphia county, in this 
district. Suit was instituted in the state court in December, 1904, 
and a statement of claim was filed on December 14th, a copy of 
which was served on défendant on that day. Under rule 30, § 12, of 
the court of common pleas of Philadelphia county, the défendant is 
allowed four days after statement served to file any dilatory plea. 
The last day in this case would hâve been December 18th, and un- 
der the procédure act of 1887, in actions of assumpsit, an afïidavit 
of défense is required to be filed within fifteen days after the filing of 
the statement of claim, and rule to file affidavit and service of a 
copy of both upon défendant. So that under the rules of the state 
court the défendant had four days from the 14th of December to 
file any dilatory plea, and under the procédure act fifteen days from 
that time to file an afïidavit of défense. Under the removai clause 
in the act of Congress of 1887-88, requiring the filing of pétitions 
for removals "at the time or any time before the défendant is re- 
quired by the laws of the state, or the rule of the state court in 
which such suit is brought, to answer or plead to the déclaration or 
complaint of the plaintiff," the défendant was bound to file its péti- 
tion for removai before the 30th of December, as that would be six- 
teen days after service of the statement and rule to file its affidavit 
of défense, which was one day beyond the time at which it was re- 
quired to answer the statement, and twelve days beyond the time at 
which it was required to file any dilatory plea. Whichever of thèse 
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two dates is taken as the latest time at which a removal can be 
moved in this case, the défendant is too late, as the Suprême Court 
has held under the provisions of the act of March 3, 1887, c. 373, 24 
Stat. 552 ; Act Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 
1901, p. 509] , by which a pétition for the removal of an action f rom 
a court of a state into the Circuit Court of the United States is to be 
filed in the state court at or before the time when the défendant is 
required by the law of the state or by rule of the state court "to 
answer or plead to the déclaration or complaint of the plaintiff," the 
pétition should be filed as soon as the défendant is required to make 
any défense whatever, either in abatement or on the merits, in that 
court. Martin v. Baltimore & Ohio Railroad Co., 151 U. S. 673, 14 
Sup. Ct. 533, 38 L. Ed. 311. The right of removal is created and 
regulated by the act of Congress, and its enjoyment cannot be 
claimed except within the time and in the manner prescribed by the 
statute. It is firmly settled that the time within which the removal 
may be had cannot be enlarged by continuances, demurrers, motions 
to set aside service of process, pleas in abatement, or by stipulations 
of the parties, or by orders of the court extending the time to an- 
swer. This doctrine rests upon the solid foundation that the statute 
is mandatory, and that the right of removal ceases to exist when 
the time limited therefor has elapsed. * * * An inflexible rule 
of law détermines the time within which an application to remove 
must be made, and the court possesses no discretionary power to 
enlarge it. Daugherty v. Western U. Tel. Co. (C. C.) 61 Fed. 138. 
It has been held by the Suprême Court in Pennsylvania that a péti- 
tion for a removal of a cause to the fédéral courts should be filed be- 
fore the défendant is required to file an affidavit of défense. Muir v. 
Preferred Ins. Co., 203 Fa. 338, 53 Atl. 158. This order of removal 
was returnable to the first Monday of April, 1905, at which time it 
is required the full record shall be filed in this court. This has been 
done, and it is before the court in the considération of this case, and 
it is not, therefore, necessary to consider the question as to whether 
or not the motion to remand was filed too early. 

In view of the décision of the Suprême Court in Martin v. Balti- 
more & Ohio Railroad Co., supra, in which it is held that the words 
"to answer or plead to the déclaration or complaint" make no dis- 
tinction between différent kinds of answers or pleas, and ail pleas 
or answers of the défendant, whether in matter of law, by demurrer, 
or in matter of fact, either by dilatory plea to the jurisdiction of the 
court, or in suspension or abatement of the particular suit, or by 
plea in bar of the whole right of action, are said, in the standard 
books on pleading, to "oppose or answer" the déclaration or com- 
plaint which the défendant is summoned to meet, the motion to re- 
mand the case to the court of common pleas No. 4 of Philadelphia 
county is sustained, and it is so ordered. 
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THE MARS. 

(BIstrIct Court, B. D. Pennsylvanla. June 15, 1905.) 

No. 47. 

Seaman— Injuey in Cotibse of Dutt— Liability or Vessel. 

A tug Is not liable for an injury to a flreman reeeived accldentally while 
tlghtening nuts on the machlnery, which was in gênerai good repair — 
the work being such as he was familiar with, and not in itself dangerous 
— but is liable for the expense of bis cure, and bis maintenance in tbe 
meantlme wbile he is dlsabled. 

[Ed. Note. — For cases in point, see vol. 43, Cent Dig. Seamen, §§ 39-42, 
187.] 

In Admiralty. 

Howard M. Long, for libelant, 

J. Frank Staley, John F. Lewis, and Francis C. Adler, for re- 
spondent. 

HOLLAND, District Judge. The libelant brought suit to re- 
cover damages for personal injuries reeeived by him while at work 
as a fireman upon the tug Mars on or about March 30, 1904. The 
libelant was hired by the owners of said tug to work as a fireman on 
the 29th day of March, 1904, and went on board that evening. He 
went on watch at midnight of March 30th, and about 1 o'clock on 
March Slst the libelant and another fireman were engaged in hoist- 
ing ashes from the fireroom to the deck of the tug by means of a 
steam hoist. While engaged in hoisting the ashes, the valve in the 
stuflîng box was whistling, and steam was issuing thereout. The 
second engineer ôrdered the libelant to fix the valve, and he at first 
refused ; but, upon the engineer insisting that he must go, the libel- 
ant obeyed the order. He had performed the same kind of work be- 
fore, and knew the nature of it. The escape of the steam indicated 
that the nuts on the valve of the stuffing box required tightening, in 
order that the packing might prevent the escape of the steam, and 
the libelant knew how this was done. 

There is considérable évidence ofïered for the purpose of show- 
ing that the machinery was generally out of order, but I am not 
convinced that this was the case. It was the ordinary expérience 
with machinery that requires constant attention in order that it may 
be kept up to the standard. It was not defective or out of repair to 
an extent that the tug would be liable for aiiy injuries resulting 
therefrom, and for this reason we do not think the respondent is 
liable to the libelant in damages for the injury. There was no fail- 
ure on the part of the owners of the tug to furnish an entirely safe 
place for the libelant to do his work, and the machinery about which 
he was working and the implements used in the performance of his 
work were safe and in good condition, save and except the ordinary 
current repairs necessary to keep them in such condition. The in- 
jury to the libelant was the resuit of an accident while performing 
certain work with which he was acquainted, and which should hâve 
been performed in a careful manner to avoid the very injury he re- 
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ceived. He is therefore not entitled to recover damages against 
the respondent. 

The libelant, however, is entitled, under the prayer fof^ gênerai re- 
lief, to recover for his maintenance and cure, and whatever cost he 
has incurred for that purpose can hé awarded to him in this pro- 
ceeding. The Osceola, 189 U. S. 158, 23 Sup. Ct. 483, 47 L. Ed. 
760; McCarron v. Dominion Atlantic Railway Co. (D. C.) 134 Fed. 
762; The Troy (D. C.) 121 Fed. 901; The Kenilworth (D. C.) 137 
Fed. 1003. 

The évidence, however, fails to show what, if any, moneys hâve 
been expended by the libelant in 'maintenance and cure, and we do 
not think that it is necessary to refer this matter to a commissioner 
for that purpose. We will allow the libelant until August 1, 1905, 
to take further testimony to show the amount he has already ex- 
pended for this purpose, and any further sum, if any, required to be 
expended in order to effect a cure, so far as médical aid can accom- 
plish it. 



In re EASTERN DRBDGING CO. 

THE SCOW NO. 34. 

(District Court, D. Massachusetts. June 6, 1905.) 

No. 1,669. 

1. Seipping— Limitation ov liiABiLiTY— Vessels^ubject to Peoceedings. 

A scow ilO feet long, èinployed In carryîng mud in Boston Harbor and 
adjacent waters, or other waters sùbject to the jurisdiction of admiralty 
courts, is a "vessel" for the purposes of admiralty jurisdiction and the 
maritime law, and her owner may maln|:ain proceedings for limitation of 
liability on account of collision under ïlev. St. §§ 4282, 4289, as amended 
hy Act June Ï9, 1886, c. 421, § 4, 24 Stat. 80 [V. S. Comp. St. 1901, pp. 
2943, 2945]. 

[Ed. Note. — Limitation of shipowner's liability, see The Longfellow, 45 
0. C. A. 387.] 

2. SA-ME— SUFFICIENOT OF PETITION. 

A pétition for limitation of liability held sufflcient to give the court 
jurisdiction as against a spécial plea. 

In Admiralty. Pétition of the Eastern Dredging Company, as 
owner of scow No. 34> for limitation of liability. 

Carver & Blodgett, for petitioner. 
J. Oscar Teele, for Wii^nissimmet Co. 

DODGE, District Jtidge. Under this pétition for limitation , oi 
liability, the petitioner's sicow No. 34, alleged to hâve been in col- 
lision on Mârch 13, 1904, with the ferryboat City of Boston, has 
been appraised, àhd the usijal stipulation has been given for the pay- 
mentof her appi'âiséd vaîue. Thereupon, on November 6, 1904, the 
monition and restraining order providted for by admiralty rule 54 
were issued, and hâve been duly served. AU parties claimfing dam- 
ages by reason of the collision were thereby cited to appear and 
prove. their claims on or before March 3, 1905. The, Winnissimmet 
Company, ownefof the ferryboat, which had brought suit in the 
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State courts for alleged damage to its ferryboat in the collision re- 
ferred to, appeared in thèse proceedings before March 3, 1905, but 
bas filed no answer to the pétition, nor presented any proof of its 
claim. It has filed on March 5, 1905, a spécial plea, the effect of 
vvhich is to deny that the pétition présents a case in which the court 
has jurisdiction to grant the relief prayed for. Upon this spécial 
plea a hearing has now been had. The Winnissimmet Company 
contends that upon the allégations of their pétition the owners of 
the scow are net entitled to the limitation of liability provided for 
in Rev. St. §§ 4282, 4289, as amended by Àct June 19, 1886, c. 421, § 
4, 24 Stat. 80 [U. S. Comp. St. 1901, pp. 2943, 2945]. 

Ail that is to be gathered from the pétition regarding the char- 
acter of the scow, the waters upon which it was employed, and the 
nature of its employment, is as foUows: Article 2 of the pétition 
describes the scow as "an ordinary mud scow of 110 feet long and 
34 feet wide." From the allégations of article 10 it is to be inferred, 
although this is nowhere expressly stated, that the scow was with- 
out motive power of its own, and had to be towed whenever it was 
moved from place to place. Article 10 allèges that the scow was 
"being employed by your petitioner in carrying mud from Boston 
Harbor to the dumping ground, in fulfillment of its contract for ex- 
cavation with the United States of America," and that the scow had 
on board a cargo of mud at the time of the collision. The dumping 
ground referred to is also in article 10 stated to be "outside Boston 
Harbor." The value of the scow is alleged in the pétition to be not 
over $9,000. The appraisal which has been had has since fixed the 
value at $5,500. 

It is conceded that such a scow is a "vessel," according to the 
définition of that word contained in Rev. St. U. S. § 3 [U. S. Comp. 
St. 1901, p. 4]. The waters of Boston Harbor and the adjacent wa- 
ters of Massachusetts Bay being waters within the jurisdiction of 
the admiralty courts, a craft of the dimensions stated in the péti- 
tion, employed on and navigating those waters, as therein stated, 
used in transporting cargoes of mud, and therefore capable of use 
in transporting cargoes of other kinds, is a vessel for the purposes 
of admiralty jurisdiction and of the maritime law. A contract re- 
lating to the repair or employment of such a vessel is a maritime 
contract, damage negligently done by it to other vessels is a mari- 
time tort, and such contracts or such torts give rise to maritime 
liens enforceable in admiralty against the vessel itself. The Robert 
W. Parsons, 191 U. S. 17-30, 24 Sup. Ct. 8, 48 L. Ed. 73 ; Endner v. 
Greco (D. C.) 3 Fed. 411, 413 ; The Wilmington (D. C.) 48 Fed. 566, 
5'67 ; McMaster v. Dredge (D. C.) 95 Fed. 832. Such a scow is of 
necessity, therefore, regarded as a vessel and dealt with as a vessel 
by persons concerned with maritime afïairs. The gênerai provi- 
sions of the maritime law apply to her, and, since the statutes un- 
der which owners of vessels are allowed to limit their liability are 
enacted by Congress in amendment of the maritime law of the Unit- 
ed States (Ex parte Garnett, 141 U. S. 1, 12, 11 Sup. Ct. 840, 35 L. 
Ed. 631), those statutes apply to her, unless it can be shown that 
such application was not intended by Congress. 
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The statitteè în question are those sections of the Revised Stat- 
utes above referred to under wliich this pétition is brought. They 
mày be conveniently referred to as the "Limited Liability Act." 
From the time of their enactment in 1851, they hâve made the lim- 
itation of liability for which they provide available in gênerai terms 
to "the owner of any vessel" (section 4283) ; but before June 19, 
1886, thèse words were limited by the express exception, then con- 
tained in section 4289, that the act was not to apply to "the owners 
of any canal boat, barge or lighter, or to any vessel of any descrip- 
tion whatsoever used in rivers or inland navigation." By the 
amendment of 1886, section 4289 ceased to except any vessel or any 
owners from the application of the act, and became instead a déclara- 
tion that the act should thereaftèr apply "to ail seagoing vessels," 
and also to ail vessels used "on lakes or rivers or in inland naviga- 
tion, including canal boats, barges and lighters." The act in its 
présent form, therefore, applies in gênerai terms to the owners of 
ail vessels, without exception, and the waters referred to in section 
4289 as amended, viz., seas, lakes, rivers, and inland waters, com- 
prise ail the waters to which the admiralty jurisdiction^ extends. 
The law to be administered by the courts exercising that jurisdic- 
tion is the maritime law of the country. In the exercise of its power 
to amend and modify that law, Congress has not only substituted in 
place of the exceptions formerly made from its gênerai grant of the 
privilège of limiting liability, a déclaration that the privilège shall 
now be allowed to the owners of vessels used on ail the waters with- 
in admiralty jurisdiction, but it has also included by express men- 
tion the only classes of vessels which were previously so excluded. 
Thesè facts seem to me to require the conclusion that ail craft which 
are vessels for the purposes of the maritime law are vessels within 
the intent of the act as it now stands. 

It is contended on behalf of the Winnissimmet Company: 

(1) That the act does not and was not intended to apply to scows. 
It is true that section 4289, while it now expressly includes canal 
boats, barges, and lighters among the vessels to which the act is to 
apply, does not mention scows. No such différence, however, in 
character or construction, is understood to exist between a "scow" 
and a "barge" or "lighter" as would support the conclusion that the 
express inclusion of barg-es and lighters indicates any intention to 
exClude scows. For thè purposes hère material, a scow, and par- 
ticularly a scow of the dimensions stated in the pétition, seems to 
me a vessel of the same kind as a barge or lighter. Ail of them, if 
used as this scow was, in navigation and transportation upon the 
waters referred to in section 4289, are, in my opinion, vessels for the 
purposes of thé act. 

(2) That the act does not and was not intended to apply to ves- 
sels or other craft not engaged in the business of carrying merchan- 
dise or passengers or both, nor to those engaged in purely local 
tirade, or not run on any particulàr route. The amendment of 1886 
has, in my judgment, rendered it impossible to maintain any of 
thèse objections. There were décisions under the act, as it stood 
before that amendment, tO the effect that it was not the intent o£ 
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Congress to grant the privilège of limiting liability except to the 
owners of vessel engaged in what is ordinarily understood as mari- 
time commerce, and that a vessel net so engaged, even though she 
might be brought within the language of the act, was not within its 
intent. The Mamie (D. C.) 5 Fed. 813; Id. (C. C.) 8 Fed. 367; 
Simpson v. Story, 145 Mass. 497, 14 N. E. 641, 1 Am. St. Rep. 480. 
Thèse décisions derived their chief support from section 4289 as it 
then stood. The change since made in that section requires a dif- 
férent view of the intent of Congress. According to a décision of 
this court in 1892, the change referred to has extended the act to fish- 
ing vessels, held in Simpson v. Story to be excluded. Whitcomb v. 
Emerson (D. C.) 50 Fed. 128. There is no expression in the act, as 
it now stands, to indicate that the nature of the employment in 
which a vessel is engaged is to be considered in determining wheth- 
er or not the act is to apply to her. That question is made to dé- 
pend entirely upon the waters whereon she is used. The waters 
whereon the pétition allèges this scow^ to hâve been used are un- 
questionably waters within the admiralty jurisdiction, and, having 
held her to be a vessel within the meaning of the act, I am unable 
to regard the nature of her employment as in any way material. 

By the provisions of the act, when limitation is allowed, it is to be 
to the value of the vessel and her "freight then pending." It is 
argued that this indicates an intention on the part of Congress to 
deal in the act, even as amended, only with vessels carrying passen- 
gers or merchandise or both. In the case of a vessel carrying nei- 
ther, which is claimed to be the case of this scow, no freight, it is 
said, could ever be pending. Such a construction of the act would 
prevent its application to tugboats, yet they hâve often been allowed 
to avail themselves of it. The Bordentown (D. C.) 40 Fed. 682; 
The Battler (D. C.) 58 Fed. 704 ; The S. A. McCaulley (D. C.) 99 
Fed. 302; Van Eyken v. Erie R. R. Co. (D. C.) 117 Fed. 712— are 
instances, and others might be cited. Whaling vessels also are 
within the act, although it has been decided that no freight is pend- 
ing on a whaling voyage. The Ontario and the Helen Mar, 2 Low- 
ell, 40, 53, Fed. Cas. No. 10,643, affirmed on appeal, Swift v. Brown- 
ell, 1 Holmes, 467, Fed. Cas. No. 13,695. In my opinion, the words 
of the act referred to hâve no other effect than to provide that when- 
ever freight is pending it must be surrendered. 

Although the question whether the scow had any freight pending 
or not is regarded as immaterial for the purposes of this décision, it 
is not to be taken for granted at this stage of the case that she had 
none. Freight may hâve been pending, so far as the pétition is con- 
cerned, which asks in the ordinary way for limitation to the value 
of the scow and her pending freight. The report of the appraisers 
that no freight was pending does not preclude further inquiry re- 
garding the matter, if desired by any damage claimant. 

(3) The remaining objections are that the collision described in 
the pétition was such as could not hâve occurred without the pe- 
titioner's privity or knowledge, and that the pétition does not show 
that a light was placed and maintained on the scow. As to the first 
of thèse objections, the pétition allèges that the collision occurred 
138 F.— 60 
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without the privity or knowledge of the owner of the scow, and nei- 
ther what it elsewHere allèges nor what it does not allège regarding 
the circumstances of the collision warrants a détermination, in ad- 
vance of any hearing on the facts, that this allégation is necessarily 
false. As to the second objection, also, négligence on the petition- 
er's part being denied, the questions whether the scow was lighted 
or not, and, if not, whether the absence of a Hght was négligence on 
her part, must be left for détermination at the trial, if then raised. 
The allégations of the pétition are sufïicient to give the court juris- 
diction. 
The spécial plea is overruled. 



A. J. WOODRUFF & CO. V. UNITED STATES. 

(Circuit Court, S. D. New York. February 15, 1905.) 

Nos. 3,462, 3,463. 

CusTOMs DuTiBS— Classification— SuEGicAL Nebdlks. 

The provision In Tariff Act July 24, 1897, c. 11, § 2, Free List, par. 620, 
30 Stat. 199 [U. S. Comp. St. 1901, p. 1685], for "hand sewing" needles, 
relates to such as are used by persons generally who use needles, and 
does not Include surglcal needles. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision in question G. A. 5,481, T. D. 24,795, a,fïirmed the 
assessment of duty by the collector of customs at the port of New 
York on merchandise imported by A. J. Woodrufif & Co. The opin- 
ion of the Board of General Appraisers reads as follows : 

FISCHER, General Appralser. The merchandise in question conslsts of 
surgical needles of varions shapes and slzes contained In leather cases. Duty 
was assessed thereon at the rate of 25 per cent, ad valorem, under the pro- 
visions of the act of July 24, 1897, c. 11, § 1, Schedule C, par. 165, 30 Stat. 
165 [U. S. Comp. St. 1901, p. 1643], which reads as follows : 

"Needles for knitting or sewing machines, Including latch needles, one dol- 
lar per thousand and twenty-flve per centum ad valorem; crochet needles and 
tape needles, knitting and ail other needles, not specially provlded for in this 
act, and bbdkins of métal, twenty-flve per centum ad valorem." 

The importers claim that the articles are entitled to free entry under the pro- 
visions of paragraph 620 of sald act (chapter 11, § 2, Free List, 30 Stat. 199 
[U. S. Comp. St. 1901, p. 1685]), which i-eads as follows : "Needles, hand sew- 
ing and darnlng." The testlmony of the importers' wltness shows that the 
term "hand sewing needles" is not a trade-name. Regarding this as true, we 
must détermine the classification of the merchandise accordlng to common un- 
derstanding. Beyond ail question, the term "hand sewing needles," as com- 
monly understood, includes only that species of needle which Is used by tailors, 
seamstresses, sall-makers, and other artisans for sewing fabrics or other ma- 
terial by hand. Surgical needles are always understood and recognized as 
a distinct class by the name "surgical needles." The Century Dlctlonary de- 
fines a "needle" as follows: "A small, slender, pointed instrument, usually 
of tempered steel, containing an eye to carry thread through a fabric In sew- 
ing. Any instrument shaped like or used as a needle; as, a surgeon's needle. 
Needles used in surgery are named frequently from the object they are used 
upon ; as, a cataract needle, fistula needle, hare-lip needle, ligature needle, 
suture needle." And the same authorlty defines a sewing needle as "any 
ordinary needle for hand sewing." 
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In G. A. 582, T. D. 11,223, whleh arose under the act of 1890, this board, 
In passlng upon simllar articles, sald: "Stitchlng together portions of the 
human anatomy is not commercially known as 'hand sèwing,' and we do not 
think surgical needles can properly be elassifled as hand sewing or darning 
needles." 

In G. A, 4,147, T. D. 19,356, whlch arose under the act of 1894, this board 
also held to the same efCect, sustaining the importer's claim that surgeons' 
needles in leather cases were dutiable under the provision for needles of ail 
kinds, and that the leather cases were usual coverings. 

The illustrative samples Introduced by the importérs do not sustain their 
contention; for while it is true that some varieties of hand sewing needle.s 
are somewhat shaped like surgical needles, that fact is not conclusive of their 
désignation. Very many articles of commerce resemble each other in gênerai 
appearance, yet differ in essential features. Ail sewing needles are slender^ 
pointed instruments, and hâve eyes to carry thread, and so hâve surgical 
needles, but they are not dutiable alike by virtue of the tarlff provisions. 

The protests are overruled, and the décisions of the collecter affirmed. 

W. Wickham Smith, for appellant. 
Chàs. D. Baker, Asst. U. S. Atty. 

WHEELER, District Judge. Thèse are surgical needles, and 
hâve been assessed as needles not otherwise provided for, under 
paragraph 165 of act July 24, 1897, c. 11, § 1, Schedule C, 30 Stat. 
165 [U. S. Comp. St. 1901, p. 1643], against a protest that they are 
free as "hand sewing" needles under paragraph 620 of the Act of 
1897, c. 11, § 2, Free List, 30 Stat. 199 [U. S. Comp. St. 1901,_ p. 
1685]. No testimony has been taken and there is nothing by which 
to change the classification. Hand sewing needles would seem ta 
be such as are used by persons generally who use needles, and not 
such as are used only by professional persons in surgical opérations 
to which they are specially adapted. 

Décision affirmed. 



In re NATIONAL HOTEL & CAFÉ CD. 

(District Court, E. D Pennsylvania. June 21, 1905.) 

No. 2,239. 

ACTS OP BAN:B3UPTCY— PREFERENCE— LEGAL PeOCEEDINGS. 

Bankr. Act 1S98, c. 541, § 3, cl. 3, 30 Stat. 048 [U. S. Comp. St. 1901, p. 
3422], déclares that an act of bankruptcy shall consist of a person baving 
suffered or permitted, while insolvent, any ereditor to obtain a préférence 
through légal proceedlngs, and not baving at least five days before a sale 
or final disposition of any property affected by such préférence vacated 
or discharged the same. Held, that the consummation of the act of bank- 
ruptcy under such section was not the date of an actual sale of the bank- 
rupt's property under an exécution, but that the act was completed five 
days before the day of such sale if at that time the bankrupt had failed 
to dissolve the levy. 

In Bankruptcy. Sustaining demurrer to pétition. 
Robert J. Byron and John W. Speckman, for petitoners. 
Henry P. Brown, for alleged bankrupt. 

HOLLAND, District Judge. On May 3, 1905, an involuntary 
pétition in bankruptcy was filed against the National Hôtel & 
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Cdfé Company, and subsequently amended so that tîie act of bank- 
ruptcy allégea is as follows : 

"Your petitioners further represent that the sald National Hotel & Café 
Company was on the 23cl day of December, 1904, and now Is, insolvent, and 
that wlthln four months next precedlng the date of thls pétition the said 
National Hotel & Café Company commltted an act of bankruptcy, in that It 
did heretofore, to wlt, on the 23d day of December, 1904, permit a judgment 
to be entered in the sum of $15,867.15 in favor of the Anheuser-Busch Brewing 
Association, entered In the court of common pleas No. 3 of Phlladelphia eounty 
as of December term, 1904 (No. 1,564), and, after an exécution had been issued 
on said Judgment, did permit the sherlff of Phlladelphia eounty to seize and 
levy upon Personal property of It (the said National Hotel & Café Company) 
upon December 24, 1904, and the sald National Hotel & Café Company per- 
mitted the sheriff, under sald: exécution; to sell the said property on January 
4, 1905, without causlng the sald exécution and sale to be vacated, thereby 
suffering and perinitting the said Anheuser-Busch Brewing Association to 
procure a préférence through légal proceedings." 

It will be seen that the intention of the petitioneris is to charge 
the act of bankruptcy set forth in Bankr. Act July 1, 1898, § 3, cl. 3, 
(30 Stat. fî46j c. 541 [U. S. Comp. St. 1901, p. 3é22]), which reads as 
follows: 

"Or (3) suffer or permit, while insolvent, any credltor to obtaln a- préférence 
through légal propeedlngs, and not havlng at Jeast five days before a sale or 
final disposition of any property affeçted by such préférence vacated or dls- 
charged such préférence." 

It will also be noted that the pétition does not allège that the 
act of bankruptcy was a failure on the part of the aiUeged bankrupt 
"to vacate or discharge a préférence obtained through légal pro- 
ceedings at least five days before à sale or final disposition of the 
property," but the allégation is that the bankrupt "permitted the 
sherifï under said exécution to sell the said property on January 4, 
1905, without causing the said exécution and sale to be vacated; 
thereby sufïering and permitting the said Anheuser-Busch Brew- 
ing Association to procure a préférence through légal proceedings." 

The reason on the part of the petitioners ^yhy they did not alle[;;e 
the act of bankruptcy to be a failure to vacate or discharge such 
préférence obtained through légal proceedings at least five days 
before the sale or final disposition of the property arises from the 
fact that the pétition in this case was presented and filed in this 
court more than four months after a date five days prior to the sale 
of this Personal property, and if the act of bankruptcy was com- 
mltted five days prior to the sale, which occurred on January 4, 
1905, then the pétition in this case would hâve been filed more than 
four months subséquent to the act of bankruptcy alleged. The 
question therefore to be determined is whether the act of bank- 
ruptcy was committed by the alleged bankrupt upon its failure to 
vacate or discharge the lien of the judgment five days prior to the 
sale, or on January 4, 1905, the date upon which the sale took place. 
It seems clear to me that it was the intention of Congress, in f ram- 
ing this clause, to fix the consummation of the act of bankruptcy at 
a period five days before a sale. If this were not so, and the act 
of bankruptcy is held not to hâve been consummated until a sale 
had taken place, creditors could not file involuntary pétitions in 
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bankruptcy until after the pfoperty of the alleged bankrupt had been 
swept away by an exécution. In other words, it seems to me that 
it was the intention to fix the consummation of the act of bank- 
ruptcy upon an alleged bankrupt five days before the day of sale, if 
at that time he had failed to lift a levy on his property. A pétition 
can then be filed before the sale, and the property administered in 
bankruptcy for the benefit of ail the creditors. 

While this précise question has never been determined, so far as 
I hâve been able to ascertain, the reasonings in the following cases 
sustain the above conclusions : In re Aaron Meyers, 1 Am. Bankr. 
Rep. 1 ; Metcalf Bros. & Co. v. Barker, 187 U. S. 165, 23 Sup. Ct. 
67, 47 L. Ed. 122, 9 Am. Bankr. Rep. 36 ; Parmenter Mfg. Co. v. 
Stoever et al, 97 Fed. 330, 38 C. C. A. 200; ColHer on Bankruptcy 
(5th Ed.) p. 42. 

The act of bankruptcy in this case having occurred more than 
four months prior to the time the pétition was filed, it is not neces- 
sary to consider the other grounds of demurrer. 

The objection to the pétition that it fails to allège an act of bank- 
ruptcy within four months of the time it was filed is sustained, and 
the pétition is dismissed. 



HAAS-BARUCH & CO. v. PORTUONDO. 

(District Court, E. D. Pennsylvania. July 8, 1905.) 

No. 1,937. 

BANKBUPTCT— CtAIMS— Allowance. 

On a cigar manufacturer being adjudged a bankrupt, claimant was en- 
tltled to receive from him 40,750 cigars, for which claim was filed before 
the référée in bankruptcy. Thereafter a corporation was organized to 
continue tbe bankrupt's business, purchase his assets, etc., and, desiring 
claimant. to continue to act as its sales agent, agreed to protect claimant 
In its claïm, and suggested that, as the claim was a légal one agalnst 
the bankrupt's estate, if claimant would assign the same to tbe corpora- 
tlon's attorney he would prove the claim before the receiver, to which 
claimant replied that it would présent its claim to the receiver, and, if 
the corporation so shipped the cigars, claimant would return to it any 
dlvidend received on its claim. Held, that such arrangement did not 
operate as a payment of the claim against the bankrupt, and that claim- 
ant was entitled to prove the same agalnst his estate. 

In Bankruptcy. On Certificate of Référée. 

J. Martin Rammel, for trustée. 
Samuel W. Salus, for claimant, 

HOLLAND, District Judge. In May, 1904, Vincente Portuondo 
was adjudicated a bankrupt, and a claim was duly filed against the 
estate by the plaintifï for the sum of $1,203.13, which was the value 
of 40,750 Portuondo cigars, at $29.50 per 1,000. The claim was ex- 
cluded by the référée. Whereupon exceptions were filed to this 
fînding, and a request made that the référée certify the matter to 
this court. It appears that the plaintifï company was the agent of 
the bankrupt for the sale of cigars, and the référée finds as a fact 
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that under the contract existing between them the plaintiff company 
"was entitled in April, 1904, to 40,750 cigars, the price of which was 
twenty-nine and fifty-hundreths dollars ($39.50) per thousand" ; 
total, $1,203.13. It further appeared that shortly after the défend- 
ant was adjudicated a bankrupt the Vincente Portuondo Cigar 
Manufacturing Company, a corporation, was organized for the pur- 
pose of taking over the assets of the bankrupt; and it purchased the 
stock which the bankrupt had at the time of bankruptcy from the 
receiver. This company was anxious to retain the service of the 
plaintifif company as a customer or agent for thèse cigars, and for 
that purpose wrote to Messrs. Haas-Baruch & Co. on May 16, 1904, 
as follows: 

"We are In recelpt of your favor of the lOth Inst. and In reply to same 
would State, that we are the purchasers from the Receiver of the plant, assets, 
good will etc. of the bankrupt concern of Vincente Portuondo, and we learn 
from Mr. Jacoby that the bankrupt had agreed to glve you an extra deal on 
the Chlco clgar to the estent of 40,875 for goods sold durlng the perlod of 
thirty days. 

"As stated to you by Mr. Jacoby, we are fully prepared to protect your in- 
terests as we appreclate the value of your account, but as your claim Is a 
good and légal one agalnst the bankrupt estate, in order that we may realize 
somethlng on It we would request that you Immediately on recelpt of this 
forward Power of Attorney to collect the claim agalnst the bankrupt estate 
to Sam'l W. Salus, Esq., 737 Land Title Building, who Is our attorney in this 
matter. We hâve already instructed Mr. Salus to put in your claim to the 
Receiver, and upon recelpt of your Power of Attorney he will prove same." 

Subsequently, on May 28, 1904, the plaintifï company wrote the 
newly formed corporation as follows: 

"We beg to acknowledge recelpt of your valued favor of the 23rd inst., fromi 
which we note that the draft of which we tried to stop payment, has been 
cashed. We shall now hand our account agalnst Vincente Portuondo to the 
receiver. We would prêter, however, not to wait until we reçoive a dlvidend 
on it, but expect you to ship us 40,750 Portuondo Cigars in liquidation of our 
claim, and as promised by you, and if we recelve any dlvidend from the Re- 
ceiver of Vincente Portuondo, we will be glad to return it to you, and remaln." 

It is very clear from an examination of this correspondence that 
it was not the intention of the Vincente Portuondo Cigar Manufac- 
turing Company, or the plaintifif in this case, that the receipt of the 
cigars from the manufacturing company was to be regarded as a 
payment of the plaintiff's claim against the bankrupt. The manu- 
facturing company stated in its letter of May 16th that, in view of 
the fact that the plaintifï's claim was a légal one against the bank- 
rupt's estate, it would protect the plaintifï in its claim, and then 
pointed out the method by which the claim could be enforced against 
the bankrupt's estate; and the plaintiff, in its letter to the manufac- 
turing company, dated May 28th, promised to retùrn to the manu- 
facturing company such dividends as it would receive from the 
bankrupt estate. I am unable to see the merit in the claim of the 
trustée that the bankrupt's estate should be relieved from this obli- 
gation because the manufacturing company, in order to secure the 
plaintifif company as a customer, agreed to protect it in the collec- 
tion of its entire claim. There is nothing to indicate that the parties 
regarded their arrangement as a liquidation or payment of the plaîn- 
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tiff's claim against the défendant, but, on the other hand, they ex- 
pressly indicate an intention to collect it, as shown by the letters 
in évidence. In my judgment, the référée was in error in exclud- 
ing the claim. Advantage of a payment by a third person cannot 
be taken by the debtor as a discharge of his indebtedness unless it 
was intended by the payer and the créditer to operate as a discharge. 
Am. & Eng. Ency. of Law (2d Ed.) vol. 22, p. 536. Where a debt 
is justly due, and it has been guarantied or advanced by a third party 
for any reason, with the understanding between the third party and 
the créditer that such guaranty or payment was net made for the 
purpose of liquidating or discharging the debt due, there is ne good 
reason why the créditer should net be permitted to collect the same 
from the debtor for the third party. Merryman v. State, 5 Har. 
& J. (Md.) 423; Whiting v. Ins. Ce., 15 Md. 297; Smilie v. Walten, 
41 Vt. 174; Bank v. Shaw, 79 Me. 376, 10 Atl. 67, 1 Am. St. Rep. 
319. 

The order of the référée excluding this claim is set aside, and 
the claim allowed in favor of the plaintiff. 



SUNDHEIM V. KIDGE AVENUE BANK. 

(District Court, E. D. Pennsylvanla. July 8, 1905.) 

No. 2. 

1. Ba NKBtrPTCY—PREFEBENCES—lNSOLVEKCY— Notice. 

That a créditer receivlng payment from the bankrupt wlthln four 
months prlor to bankruptcy had reasonable cause to believe that it was 
intended to glve a préférence does not requlre proof that the ereditor had 
eltfier aetual knowledge or actual belief that the bankrupt was insolvent 
at the tlme, but only proof of such surrounding circumstanoes as would 
lead an ordlnarlly prudent business man to so conclude. 

[Ed. Note. — For cases in point, see vol. 6, Cent DIg. Bankruptcy, §§ 
256, 257.] 

2. Same— Evidence. 

In a suit by a bankrupt's trustée to reeover an alleged préférence, évi- 
dence held to require submission to the jury of the question whether de- 
fendant had reasonable cause to believe that a préférence was intended by 
the bankrupt. 

Overruling Motion for a New Trial. 

E. Clinton Rhoads, for trustée. 

Charles F. Warwick, for Ridge Avenue Bank. 

HOLLAND, District Judge. This is a suit under section 60b 
■of the bankrupt act of July 1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. 
St. 1901, p. 3445], to reeover an alleged préférence, as defined by 
section 60a of the same act. The amount claimed by the plaintiflt 
is $1,320, which was paid to the défendant by the alleged bankrupt 
under the following circumstances : The Kensington Leather Com- 
pany had been manufacturing leather under a secret process, which 
was suppesed te be very valuable. The business was not profit- 
able, and in order to raise money the directors indorsed a note of 
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$3,000 for the company, which was discounted by the défendant, 
and became due on March 23, 1904. The note was renewed on 
that date, with the same indorsers, for three months, and again fell 
due June 23, 1904. At the time of the renewal on March 23, 1904, 
there was no payment on account, and the bank officers were told 
by the makers of the note that there was no money to pay it, but 
that there was leather waiting to be sold. On the 2d day of june, 
about three. weeks before the note again fell due, Edgar S. Gardner, 
the vice président of the bank, informed Roger J. Maynes, who 
seemed to be managing the leather company's business, that the 
board would insist upon a satisfactory settlement of the note when 
it fell due. At that time the leather Company had on deposit with 
the défendant the sum of $650, out of which Maynes drew a 
check on that date, to wit, June 2, 1904, for $500, and paid on ac- 
count of the note, which was not yet due. Mr. Gardner informed 
him that this payment would not be satisfactory, when he was told 
by Maynes they still had the leather on hand, which they were un- 
able to sell, and therefore unable to reduce the note any further, but 
informed Gardner that, if he would sell the leather for the company, 
the proceeds could be appropriated on account of the note. Mr. 
Gardner called up a Mr. Orr, who was in the leather business, and 
as a resuit the leather was accepted by the bank and sold, and 
$820, the proceeds thereof, credited on the note when it fell due on 
June 23, 1904, and a new note was given for the différence. At 
the time of the transfer of this property to the bank by the leather 
company there was an inquiry as to the solvency of the leather 
company, and the bank was inforrned by Mr. West, then secretary 
of the company, and also by Mr. Maynes, that the company was 
solvent. There was, however, no further inquiry on the part of 
the bank to ascertain the correctness of this statement, notwith- 
standing the fact that the company was unable to pay in cash, and 
had transferred part of its assets for the purpose of meeting the 
demands of the défendant. The défendant, by its officer, at the 
trial of the case insisted that it had no knowledge of the insolvency 
of the leather company at the time thèse payments were made. 
Subsequently, within four months from the time of thèse payments 
to the bank, the leather company was declared insolvent, the plain- 
tiff was appointed trustée, this suit was brought, and at the trial 
before a jury on March 16, 1905, a verdict was rendered in favor 
of the plaintiff for the sum of $1,380.20. The question of the in- 
solvency of the leather company at the time the payments were 
made, together with the question as to whether the bank had rea- 
sonable cause to believe that it was intended by such payments to 
give a préférence, was left to the jury, with proper instructions, to 
which no objections were made, and the verdict was in favor of 
the plaintiff for the sum above specified. 

On the motion for a new trial there are four reasons assigned, 
but the only question raised, according to the rules to be con- 
sidered, is the third, which was in the form of a request to the 
court to charge the jury that, "under ail the évidence in this case, 
your verdict must be for the défendant," which was refused. In 
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this we are still of the opinion there was no error. Reasonable 
cause to believe that it was intended to give a préférence does not 
require proof that the défendant had either actual knowledge or 
actual belief, but only such surrounding circumstances as would 
lead an ordinarily prudent business man to conclude that a préfér- 
ence was intended. And whether or not the facts and circum- 
stances in the possession of the défendant in this case at the time 
the payments were made to it were sufFicient to cause an ordinarily 
prudent business man to conclude a préférence was intended was 
a question for the jury, and not for the court. Wetstein v. Fran- 
ciscus (C. C. A.) 133 Fed. 900; In re Andrews (D, C.) 135 Fed. 
599 ; Thomas v. Adelman (D. C.) 136 Fed. 973. 
The motion for a new trial is overruled. 



MACK MFG. CO. v. VAN DUERSON et al. 

(Circuit Court, E. D. Pennsylvania. July 10, 1905.) 

No. 39. 

JuDGMENT— Vacation— Défenses— DiscHARQK in Bankbuptcy. 

Wàere a bankrupt was not ruled to plead in an action agalnst hlm 
until more than three months after his discharge In bankruptcy, but falled 
to Interpose such discharge as a defenise until after judgment, he was not 
entitled to hâve the judgment set aslde in order that he might interpose 
such plea, on the ground that he was led to believe that the receiver 
would proteet his Interest and interpose such défense. 

Rule to Open Judgment Discharged. 

E. O. Michener, for plaintifï. 
Jos. H. Brinton, for défendant. 

HOLI/AND, District Judge. Harry V. Oliver présents a pé- 
tition to open a judgment for the purpose of allowing him to inter- 
pose his discharge in bankruptcy as a défense to a judgment re- 
covered against him on April 8, 1904. The petitioner had been 
declared a bankrupt, and his discharge was entered October 3, 
1903, in the state of New Jersey. This suit had been instituted 
against him prior to that time, but he was not ruled to plead until 
January 21, 1904. On the following day, to wit, January 22, 1904, 
more than three months after his discharge in bankruptcy, he en- 
tered a plea in this case in this court of non assumpsit, payment, 
and notice of the spécial matter set forth in the affidavit of défense, 
but did not plead his discharge in bankruptcy. Subsequently, on 
April 8, 1904, a jury was called, and a verdict rendered against the 
défendant for $4,164.40. He now requests that this judgment be 
opened, in order that his discharge in bankruptcy may be inter- 
posed. The only excuse he gives for the delay in taking advantage 
of this plea is that he was led to believe that the receiver would 
take care of his interests and make défense for him in this court, 
but there is no explanation as to why he failed to enter this plea on 
January 22, 1904, when he entered the other pleas above mentioned. 
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Therè is no reason why thîs plea should not hâve beeri entered at 
that time, and, having failed to do so, we do not think he has shown 
any reason why this judgment should now be opened. 
The rule is therefore discharged. 



' In re HESS. 

(District Court, H. D. Pennsylvaflla. June 19, 1905.) 

No. 1,993. 

Bankettptcy— Adveese Claim to Peopeett. 

Evidence held InsuiBcient, to sustaln an adverse clalm to property In 
possession of a bankrupt on the ground that he obtained It by fraud, It 
appearing that when claimant sold the property he fairly understood the 
bankrupt's flnaneial condition. 

In Bankruptcy. On report of référée. 
See 136 Fed. 988. 

Samuel P. Tull, for trustée. 

William F. Johnson and Saul S. Myers, for petitioners. 

HOLLAND, District Judge. Nickelsburg Bros. & Co. presented 
a pétition for an order on the trustée in this estate to deliver to 
them certain goods whîch were found in the possession of the 
bankrupt at the time of adjudication and which passed into the 
possession of the trustée. There was no answer iiled, and the pé- 
tition was referred to Edward F. Hoffman, Esq., who, in a very full 
and satisfactory report, recortimends that the pétition be dismissed. 

The petitioners claim the merchandise was obtained by fraud, and 
no title passed; but the whole transaction shows the financial 
standing of the bankrupt was fairly understood , by petitioners in 
making the côntract. The évidence, considered with the transac- 
tion, fails to make out sùch a case of fraud as to entitle them to a 
return of the property claimed. 

I am convihced the order made by the référée should be ap- 
proved, and it is so ordered. 



In re HOOKS SMBLTING CO. 

(District Court, E. D. Pennsylvanla. June 19, 1905.) 

No. 1,995. 

1, Bankeuptct— texAMiNATioN OF Officee oï Bankbupt Coepobation. 

The président and treasurer of a bankrupt corporation, on his examlna- 
tlon beforethe référée, mayproperlybe required io m^e known to the 
trustée the combination of a Safe owned by the corporation and alleged to 
contain siSçcts. 

2. Same— Claih of Peivileqe. 

Where an offlcer of a bankrupt corporation is under indictment In a 
State court for etabezzlement of funds of the corporation, he cannot be 
required, on hls examinatlon before the référée, over his claim of privl- 
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lege, to State whether or not he appropriated certain money of the cor- 
poration to his own use, but he may be requlred to state whether or not 
he has in his possession or under his control any property belonging to the 
bankrupt estate. 

[Ed. Note. — ^For cases In point, see vol. 50, Cent Dlg. Witnesses, §§ 
1026-1037.] 

In Bankruptcy. On certificate from référée. 

Henry J. Scott, for trustée. 

William H. Peace, for William S. Tryon. 

HOLLAND, District Judge, A certificate was filed in this court 
on May 11, 1905, by the référée, wherein he reports that several 
orders were made against William S. Tryon with which he refuses 
to comply: 

(1) On March 23, 1905, William S. Tryon, président and treas- 
urer of the bankrupt Company, was directed to make known to the 
trustée the combination of a safe alleged to belong to the bankrupt 
Company at the time the pétition was filed. It is alleged that the 
safe contains assets belonging to the estate, and the trustée should 
be permitted to examine the contents of the safe for the purpose of 
ascertaining the truth of this allégation. There is therefore no 
reason why the witness should not, upon examination before the 
référée, inform the trustée of the combination, and William S. 
Tryon is directed to comply with this order by appearing before 
the référée and stating, upon examination, the combination of the 
safe. 

(2) The referee's finding in favor of the validity of the claim of 
$103.50, of Robert J. Ruby, an expert accountant, and the bill of 
Mrs. Anna B. Elliott for $45, is approved. 

(3) The report of the accountant, Robert J. Ruby, was called for 
by counsel for William S. Tryon, during the examination of Mr. 
Ruby, when he was testifying in support of his claim of $103.50. 
The référée refused to make an order on the trustée to produce it, 
and thereupon Mr. Peace, attorney for Tryon, requested that the 
matter be certified. There is nothing to show the purpose for 
which the report was wanted, nor why the référée refused to make 
the order. It might or might not be important in considering the 
question of Mr. Ruby's claim. There is not sufficient information 
upon which an order can be made by the court. 

(4) During the examination of William S. Tryon on March 21, 
1905, he was asked certain questions, which he refused to answer, 
upon the ground that his answers would tend to incriminate him, 
inasmuch as he was under a criminal charge of embezzling the 
funds of the Hooks Smelting Company. It appears that Mr. Tryon 
was the président and treasurer of the bankrupt company, and he 
has been indicted for embezzling its funds during the time he oc- 
cupied thèse officiai positions. The indictments are pending in the 
Philadelphia court. At the examination on the above date, ques- 
tions were propounded to him to ascertain (1) whether he had 
taken any part of a certain $40,000 belonging to the bankrupt com- 
pany and appropriated it to his own use, and (2) whether he now 
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had in hîs possession or control any property belongingf to the bank- 
rupt estate. The questions directed to the witness for the purpose 
of ascèrtaining this information extended over more than 50 pages, 
and need not be repeated hère. As to the first, one of the ques- 
tions asked was as follows: The witness having stated that $40,- 
000 had been borrowed on mortgage by this company, and that part 
has been used in a certain pufchase, he was asked, "How much of 
it did you take?" This question he refused to answer, upon the 
ground that it might incriminate him. In view of the fact that 
indictments for the taking of this money from the company are 
pending against him, he cannot be compelled to answer this ques- 
tion if its answer would incriminate him, and the référée was there- 
fore in error in directing him to answer it. But as to tlie other 
questions, directed to the ascertainment of the fact as to whether 
he now has any property in his possession or control belonging to 
the bankrupt, he is directed to answer. He can state the fact, and, 
if he has such property, it 'is his duty to turn the same over to the 
trustée. We do not see how this could incriminate the witness by 
informing the trustée' as to whether or not he possessed property 
belonging to the bankrupt. 

(5) William S. Tryon and Albert Cempini were ordered to ap- 
pear before the référée for further examination. The bankrupt act 
authorizes the référée to make such an order, and they are directed 
to comply with this order upon receipt of notice from the référée fix- 
ing the date for their further examination. 



MONTGOMERT v. McNICHOLAS. 

(District Court, E. D. Pennsylvania. June 21, 1905.) 

No. 2. 

Bankbuptct— Pbaudulent Tbansfeb of Property by Bankbtjpt— Action to 
Recovbb. 

Instructions considered and approved In an action by a trustée In bank- 
ruptcy to recover the value of property alleged to bave been transferred 
by the bankrupt with Intent to hlnder, delay, and defraud bis creditors. 

At Law. On motion for new trial. 

Thomas Leaming, for plaintifif. 

J. Washington Logue, for défendant. 

HOLLAND, District Judge. This action was brought by the 
plaintiff as trustée of the estate of Samuel J. Ferguson, bankrupt, 
to recover from the défendant the value of a retail liquor license 
transferred to him by the bankrupt in fraud qf his creditors one 
day before the pétition in bànkruptcy was fiïed. The suit was 
brought under section 67, subd. e, Bankr. Act July 1, 1898, c. 
541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449], which provides 
that ail conveyances Of his property by a bankrupt within four 
mottths prior to the fiJing of the pétition in bànkruptcy, with intent 
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on his part to hinder, delay, or defraud hîs creditors, shall be null 
and void as against the creditors of the debtor, "except as to pur- 
chasers in good faith and for a présent fair considération." The 
section in question provides that property so transferred shall re- 
main a part of the assets of the estate of the bankrupt, and shall 
pass to the trustée, whose duty it shall be to recover the same, by 
légal proceedings or otherwise, for the benefit of the creditors. 

The défendant purchased this license from Samuel J. Ferguson, 
the bankrupt, on July 9, 1903, for the price or sum of $7,250, which 
is averred in the statement to be a considération grossly inadéquate, 
as it is claimed therein that the license is worth $15,000. The pé- 
tition in bankruptcy filed against Samuel J. Ferguson alleged as 
the act of bankruptcy that he had conveyed the property in ques- 
tion with intent to hinder, delay, and defraud his creditors. -He 
filed an answer denying this, demanded a jury trial, which was had 
on February 2, 1904, and a verdict rendered sustaining the alléga- 
tion set forth in the pétition, and on February 8, 1904, an adjudica- 
tion in bankruptcy was accordingly entered. At the trial of the 
case against McNicholas a recovery was urged solely upon the 
ground that the price paid was not "a présent fair considération." 

The first two reasons filed for a new trial cover the objections 
raised, and are as follows : 

"(1) The learned trial judge erred In leavlng to the jury the question wheth- 
er or not the bankrupt had transferred bis license with intent to hinder, delay 
and defraud his creditors, there being in évidence a spécial verdict of a jury 
in this court flnding that the said bankrupt had so done. 

"(2) The learned trial judge erred in charging the jury that in order to flnd 
for the plaintiff they must flnd that the défendant was a purchaser not in 
good faith and not for a fair considération." 

The record of the verdict of the jury fînding that Samuel J. Fer- 
guson committed an act of bankruptcy, in that he transferred this 
liquor license with intent to hinder, delay, and defraud his other 
creditors when he was insolvent, was ofïered in évidence by the 
plaintifï. The objection to its admission was sustained, and no 
exception was taken to this ruling of the court. The whole record 
in the trial of the case on the question of bankruptcy was subse- 
quently admitted for another purpose. It was, however, used as 
évidence before the jury for the purpose of showing that the trans- 
fer of the license by Ferguson was with intent to hinder, delay, and 
defraud his creditors. This was not disputed by the défendant, 
and in the charge of the court the jury was told: 

"There was offered in évidence a finding in this court that he dld transfer 
his property with the purpose of hindering, delaying, and defrauding his cred- 
itors. That was ruled out because the proceeding was not between thèse two 
parties, but counsel for the plaintiff stated It and argued It before you as 
though It had been admitted in évidence. It is before you, and we will con- 
sider later the eifect of arguing it to the jury after It had been ruled out. 
But just now, for the purpose I hâve mentloned, I state to you that was the 
finding of a jury in this court." 

There were no further instructions given the jury on this point, 
and the record hère referred to, which was admitted for another 
purpose, was with the consent of both sides used as évidence for 
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the purpose of showing that Ferguson màde the transfer of this 
license to the défendant with intent to hinder, delay, and defrâud 
creditors. As this record was not admitted for the purpose of 
showing the intent of Ferguson, we think the court was right in 
the instructions given to the jury. 

As to the second reason for a new trial, an examination of the 
whole charge will show that the jury was instructed with considér- 
able détail and élaboration that they must find that the défendant 
purchaseithe license in good faith and for a présent fair considéra- 
tion, and that if the purchase was made not in good faith, or without 
a présent fair considération, the plaintiflf was entitled to recover. 
In fact, both the plaintiflf and défendant, in summing ùp to the jury, 
agreed that there was only one question in the case for the jury 
to consider, to wit, whether or not $7,250 was a présent fair con- 
sidération. It was conceded by both sides that the transfer was 
made by Ferguson with the intent on his part to hinder, delay, and 
defraud his other creditors, and that the défendant, John J. Mc- 
Nicholas, made the purchase in good faith. The jury found the 
considération paid was a full and fair value of the license. 

The motion for a new trial is therefore overruled. 



BASSFORD V. FITZGERALD et al, 

(Circuit Court, B. D. Pennsylvania. June 12, 1905.) 

No. 44. 

Sale— Action to Recoveb Peice Paid fob Account— Consteuction of Guab- 

ANTT. 

Défendants eontracted to do certain advertising in tlieir newspaper, and 
to take in payment two automobiles at a stated priée, and the balance 
of the account in machinery made by a certain company. Plaintiffi de- 
sired to buy the account so far as machinery could be obtained therefor, 
and in the belief, induced by défendants, that the whole account would 
be paid in machinery, at his option, he purchased and paid for the same, 
but took a written guaranty from défendants that, if it was not so paid, 
they would refund the amount received. The advertiser delivered ma- 
chinery to the amount in exeess of the price of the automobiles, but, as 
to them,; inslsted upon the terms of the contract. Held, that the purpose 
of the contract of guaranty was to protect plaintiff in such contingency, 
and that he was entitled to recover thereon the amount paid for that 
portion of the account for which he could not obtain machinery. 

At Law. 

Walter J. Knight and Gilbert F. Schamberg, tôr plaintiflf. 
F. F. Brightley, for défendants. 

HOLLÀND, District Judge. William K. Bassford brings suit 
against Harrington Fitzgerald and Hildebrandt Fitzgerald to re- 
cover the sum of $1,800, and allèges that the amount is due upon the 
following State of facts : The défendants were publishing a paper 
known as the "Philadelphia Item" in the city of Philadelphia, and 
had entered into a contract with the World's Dispensary Médical 
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Association to do certain advertising for it, and to take in payment 
therefor two automobiles, for $3,000 each, making a total of $6,000, 
and machinery of the American Engine Company for any balance 
that may become due for advertising in the défendants' paper, over 
and above the $6,000. This contract was made on the 19th day of 
April, 1889, and had run along until on or about the 25th day of 
September, 1903, when WiUiam K. Bassford called upon Harring- 
ton Fitzgerald, one of the défendants, in the city of Philadelphia, 
for the purpose of purchasing from him orders on the World's Dis- 
pensary Médical Association for machinery due the défendants for 
the advertisement which they had published in their Philadelphia 
paper on account of the contract. From the évidence I find that 
Bassford knew about this contract, and was informed, either from 
information outside or from Mr. Fitzgerald, that there was an 
agreement to accept automobiles as part payment; but he was as- 
sured by Mr. Fitzgerald that, notwithstanding the fact that the 
agreement called for the acceptance of $6,000 in automobiles, the 
défendants had an option to either accept automobiles in payment, 
or machinery of the American Engine Company, and Bassford was 
so informed, and with the understanding that, whatever amount 
the World's Dispensary Médical Association owed the défendants 
for advertising, they could either take machinery of the American 
Engine Company for the total amount, or accept $6,000 in two 
automobiles, and the balance in machinery, as the défendants might 
elect. And upon this Bassford agreed to purchase the défendants' 
right to the delivery of machinery or automobiles for the price or 
sum of 30 per cent, on the dollar, and Bassford, who purchased this 
machinery, took it because of the assurance that he could get ma- 
chinery from the American Engine Company for the entire amount ; 
a:nd, in order to be sure of this, he took from the défendants a writ- 
ten guaranty in the following language : 

"Philadelphia, September 25th, 1903. 
"Mr. William K. Bassford, Jr. — Dear Sir: We enclose you herewith 
machinery order for the amount of ten thousand four hundred seventy-nine 
($10,479.62) dollars, sixty-two cents, according to our trade contract, and we 
guarantee the World's Dispensary Médical Association will deliver you Ameri- 
can Engine Company's machinery, upon présentation of the orders, or we 
will refund the amount you hâve paid us. 

"Yours truly, Fitzgerald and Sons, 

"Philadelphia Item." 

This guaranty had been drawn by Mr. Bassford on September 
24th in the défendants' office in Philadelphia, and left with them. 
They afterwards, upon examination of their books, ascertained the 
amount due them from the World's Dispensary Médical Associa- 
tion, and made orders for the amount of machinery to Mr. Bassford, 
together with the above guaranty, and a draft for $3,143.89; being 
30 per cent, on the above-mentioned amount of machinery, which 
was fo bé delivered to the plaintiff by the World's Dispensary Méd- 
ical Association as the amount due the défendants for advertise- 
ments in their Philadelphia paper. Upon thèse orders the plaintifï 
received $4,479.62 worth of machinery from the American Engine 
Company at priées at which it was to be delivered to the défend- 
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ants for their advertisements, but the World's Dispensary Médical 
Association refused to deliver American Engine Company ma- 
chinery for the amount of $6,000 on this contract, for the reason 
that, as claimed through its président, Dr. Pierce, the défendants 
were to accept two automobiles, for $3,000 each, making a total of 
$6,000 ; and, when the plaintifï presented his orders for delivery of 
American Engine Company machinery to the amount of this $6,- 
000, he was informed that he could not get such machinery, but 
would be required to take automobiles. This was contrary to what 
he had agreed with the défendants to accept, and they had guaran- 
tied to him that the World's Dispensary Médical Association would 
deliver American Engine Company machinery for the $6,000. 
Plaintifif immediately called upon the défendants, and informed 
them that the World's Dispensary Médical Association had refused 
to deliver machinery instead of automobiles for the $6,000, and re- 
quested the return of $1,800, in accordance with the guaranty. At 
that time the défendants did not agrée to return or refund any of 
the money. On October 5, 1903, the plaintifï wrote the défendants 
again, requesting the return of $1,800, which was 30 per cent, on 
the $6,000, and inclosed a copy of his guaranty to the défendants, in 
order to show him to what extent he had raade himself liable as a 
guarantor for the delivery of machinery instead of automobiles. 
The défendants made no reply, and subsequently letters were writ- 
ten to the défendants, to which there was no reply, or any indica- 
tion as to what the défendants would do with regard to a repayment 
of the $1,800 in accordance with the guaranty dated September 25, 
1903. The orders for machinery given by the défendants to the 
plaintifï were retained, and are still in his possession. 

The défense, which is no doubt true, is that Bassford knew that 
the contract called for automobiles, and that it was thought that 
the World's Dispensary Médical Association could be induced to 
deliver American Engine Company machinery instead of automo- 
biles, and ît was agreed that they would both endeavor to bring 
about this resuit; but the évidence shows that Bassford was not 
willing to take the chance of this being accomplished, and required 
of the défendants to give him a guaranty that in case of failure they 
would refund the amount which is paid to them. Subséquent 
events demonstrated that the World's Dispensary Médical Associa- 
tion were unwilling to deliver American Engine Company ma- 
chinery, or any other kind of machinery, for the $6,000, but insisted 
upon payment of that amount with two automobiles, in compliance 
with the original contract ; and the plaintifï, having failed to receive 
this machinery, insists now he is entitled to recover back the 30 
per cent, on this amount. The written contract certainly entitles 
him to this recovery, and it makes no différence what arrangements 
they had preliminary to its exécution as to the delivery of machin- 
ery or automobiles. It developed that the plaintiff was unable to 
secure machinery, and the défendants had guarantied a delivery of 
machinery or a refund of money. As he failed to secure the one, 
he is entitled to the other, and therefore judgment is awarded the 
plaintifï in the sura of $1,800, with interest from November 1, 1903. 
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Ex parte ROGBRS. 
(District Court, D. Vermont. July 3, 1905.) 

1, Ceiminal Law—Mueder— Sentence— Solitaby Confinemekt. 

V. S. §§ 4886, 2007, fix the punlshment of murder in the flrst degree at 
deatli, and déclare that at the time sentence of death is pronoimced, if 
six montlis intervene before exécution, tlie sentence stiall be to liard labor 
in the State Prison until three months before exécution, and to solitary 
confinement from the time of hard labor to the time of exécution. Sec- 
tions 1997 and 1998 autborize a new trial to be granted by two judges of 
the Suprême Court, and require, if they do so, that they shall allow a 
stay ; and section 1999 déclares that If the pétition Is refused the court 
shall appoint a time for exécution ; and Const. § 11, c. 2, provides that 
in cases, of murder the Governor may grant a reprieve until after the 
nëxt session of the Assembly, but no pardon. Held, that where petltioner 
was sentenced in December, 190.3, for murder, to imprisonment at hard 
labor until three months before February 3, 1905, and to solitary confine- 
ment during that time, and then to be executed, but she was reprieved 
until June 23d, the keepjng her in solitary confinement subséquent to Feb- 
ruary 3d constituted a separate severe punlshment, to which she had 
never béen sentenced, and was a deprlvation of her right to be freed there- 
from without due process of law. 

2, Same— FEDERAL Court— JuBisDiCTioN. 

The fédéral court bas no jurisdiction to interfère In any manner wlth 
State proeeedings for the exécution of a sentence against a convicted crim- 
Inal, except to prevent any of the privilèges or immunitles of such persbn 
under the fédéral Constitution from being infringed. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dlg. Courts, § 1383.] 

Fred M. Butler, Thomas C. Moloney, and Edward B. Flinn, for 
petitioner. 
Clarke C. Fitts, Atty. Gen., for the State. 

WHEELER, District Judge. By section 4886 of the Vermont 
Statutes, the punishment of murder in the first degree is death. By 
section 2007, the court, at the time of sentencing to death, if it is 
six months before exécution, is to sentence to hard labor in the 
State Prison until three months before exécution, and to solitary 
confinement from the time of hard labor to the time of exécution. 
The prisoner may bring a pétition for a new trial to the Suprême 
Court, and, by sections 1997 and 1998, two judges may allow it to 
be filed, and, if they do so, they are to allow a stay ; and, by section 
1999, if, on hearing, the pétition is refused, the court is to appoint a 
time for exécution. In cases of treasbn or murder, by the Consti- 
tution (section 11, c. 2), the Governor may grant a reprieve, but 
not pardon, until after the next session of the Assembly. The pe- 
titioner hère was sentenced by the Bennington county court in 
December, 1903, to hard labor until three months before February 

3, 1905, and to solitary confinement during that three months, and 
then to be executed. Before that day she was reprieved by the 
Governor to June 2, 1905. A pétition for a new trial was allowed 
to be filed by two judges, with a mémorandum that the reprieve 
was a sufficient stay. This took her case into court again, where 
she was entitled to hâve the time of exécution fixed by the court, 
if her pétition for a new trial should be denied, The pétition was re- 

138 F.— «1 
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fused by the court before June 2d, without appointing any time 
for the exécution of the sentence, but leaving the time to which she 
was reprieved to stand as such. She was further reprieved from 
June 2d to June 23d, leaving the sentence of exécution to be carried 
into effect then. She appears to hâve been kept in the same soHtary 
confinement since February 3d that she was dyring the three months 
before February 3d until she was produced on this writ, without 
furthet sentence thail that of Benningtoncounty court, which ex- 
pired bn that day. . 

In Medley's Case, 134 U. S. 160, 10 Sup. Ct. 3,84, 33 L. Ed. 835, 
solitary confinement, with the sentence of death, appears to hâve 
been cbîisidered and held to be of itself a separate and severe pun- 
ishment, in addition to being in custody until exécution by hang- 
ing; and he appears to hâve been discharged from that confinement 
because the state of Colorado had, by statute going into efïect.after 
the cornmission of the crime, proVided for the punishment of soli- 
tary confjihenient for a time before' the exécution. In this case the 
statutes liequire the keeper of the prison, , having custody, to in- 
flict solitary confinement until Febi"uary 3d, as it was imposed by 
sentence of Bennington couoty court. The prisoner was left to 
suffer that punishment af ter February 3d by the reprieve of the 
Goyernor, ând bas been suffering it ever since, ^ The Governor 
couid only reprieve to a certain time, and the Suprême Court could 
only appoint a new time for exécution. Neither could resentence, 
and she bas been suffering the punishment of solitary confinement 
since February 3d, without sentence, and bas beehî'brought from 
such confinement on this writ. The fourteenth amendment to the 
Constitution of the United States provides that noistate shall de- 
prive any person of life, liberty, or property without due process 
of law. The petitioner apparently bas been kept in solitary con- 
finement, not imposed as a sentence by any court anywhere, but 
because the statute (section 2007) left that to be ddne, and by that 
law the state of Vermont required the prison oificials to inflict that 
punishment in addition to that of hanging. It was not the Gov- 
ernor nor the Suprême Court of the state. So this appears to be a 
deprivation of liberty by the state, to the extent of this solitary 
confinement. She might prefer to hâve the time of exécution fixed 
by the Suprême Court rather than by the Governor, and the judg- 
ment of death would not eut ofï any of her rights to such Con- 
sidération. This situation led to the granting of this writ. The 
question now is whether it is sufficient to require holding the peti- 
tioner out of thé custody of the State Prison officiais and dis- 
charging her, because she bas been unlawfuUy made to sufïer that 
punishment until now, and, if remanded to the full custody of the 
prison officiais, would hâve to suffer it till the time of exécution, 
left to stand aCcording to the repirieves, without being fixed by the 
court. Due process of lâw would seem to require that the person 
be présent and hâve an opporturtity to be heard àt the time of the 
sentence/ and , that the time of exécution after it be fixed by the 
authorizèd tribunal. No. court anywhere would probably sentence 
to Such 'éêVere punishment as solitary confinement without the près- 
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ence ot the prisoner. She had not been présent at any sentence to 
that infliction, and therefore appears to hâve been deprived of the 
right to be free from it by the state without the due process of law 
guarantied by the fédéral Constitution. It follows that she should 
be discharged from that solitary confinement if it can and should 
now be donc, and altogether, if leaving the time of the reprieve to 
stand as the time of exécution without otherwise fixing it would 
not be fixing it, and therefore not due process of law. This court 
bas no authority in any manner to interfère with the state proceed- 
ings,except to prevent any of the privilèges or immunities of the per- 
son under the Constitution of the United States from being taken 
away or abridged. She has ail the while had the right to apply to 
the state courts for relief from this solitary confinement and holding 
for exécution, by habeas corpus proceedings like thèse. According 
to Storti V. Massachusetts, 183 U. S. 138, 23 Sup. Ct. 72, 46 L. Ed. 120, 
and other cases, as understood, thèse matters should to the extent 
of déniai or failure be foUowed out in the state courts. A dis- 
charge from the solitary confinement on this writ now would be so 
near the time of exécution under the expiration of the reprieve as 
to be practically înopèrative, while it could hâve been applied for 
sooner in the state courts or hère; and, on the whole, thèse 
seem to be so far matters of state procédure that the petitioner 
should be remanded. It appears that an application for a writ of 
error to the state Suprême Court has been before Mr. Justice Peck- 
ham, and his décision thereon has been referred to. If the ques- 
tions hère had been ihvolved there before him, of course, they 
would not hâve been examined hère, but it is understood that they 
were not. An application for a writ of error to review the pro- 
ceedings of the Suprême Court on the pétition for a new trial would 
not seem to involve any question as to the custody of the peti- 
tioner pending that pétition or after a reprieve. The facts stated 
as to the pétition for a new trial, the mémorandum of the two 
judges thereon, its disposition, and the omission therefrom of any 
appointment thereon by the Suprême Court of a time of exécution, 
are found from concessions made by the Attorney General of the 
state and counsel for the petitioner in her présence at the hearing; 
and the fact of solitary confinement since February 3d, the same as 
before, as stated, is inferred from the returns and like concessions 
of the prison officiais. 
Petitioner remanded, 

After the petitioner was remanded an appeal to the Suprême 
Court of the United States was applied for and opposed by the 
state. In Storti v. Massachusetts an appeal was dénie d promptly 
by the judges of the Circuit Court to give "counsel an opportunity 
to seasonably reach the Suprême Court, or some justice thereof." 
An appeal appears to hâve been allowed afterwards by Mr. Justice 
Gray. In re Storti (C. C.) 109 Fed. 807. Hère there was no suf- 
ficient time — only about one day before exécution — in which to 
reach a justice of the Suprême Court, and nd one else could allow 
an appeal if it should be denied hère. What seems to be more of 
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a fédéral question than any involved or 3etermined there arises 
hère, and to deny an appeal, which is largely a raatter of right, 
would arbitrarily eut off ail chance to hâve it reviewed. The 
Governor appears to hâve granted a further reprieve till the 8th of 
December, after the sitting of the Suprême Court at which the ap- 
peal may be determined. After that the appeal was allowed. 



UNITED STATES v. HBYPRON, County Treasurer. 

(Circuit Court, D. Montana. April 24, 1905.) 

No. 690. 

INDIANS— Adoption or Half-Bheed Into Tbibe— Tribal Rights. 

The varlous acts o£ Congress relating to Indians, ineluding those re- 
lating to tlie Flathead Indian Nation, as well as the practice of the 
executive departments of the governuient, recognize the right of a tribe 
to adopt as a member thereof an Indian of the half blood who has eon- 
tinued to réside on the réservation as an Indian, and one so adopted has 
ail the rights of a tribal Indian and a ward of the United States, in- 
eluding the exemption f rom state taxation of bis property held on the 
réservation, so long as bis tribal relation continues. 

In Equity. Suit for injunction. 

Cari Rasch, U. S. Atty. (Marshall & Stifï, of counsel), for plaintiflf. 
Woody & Woody, for défendant. 

HUNT, District Judge. The United States brought this bill 
against the county treasurer of tl;e county of Missoula, within the 
State of Montana, praying for a writ of injunction to restrain the 
said treasurer from enforcing the collection of certain taxes which 
he was seeking to collect from Michel Pablo. It is alleged that 
Pablo is an Indian person and a member of the Flathead Indian Na- 
tion, and was such during the year of 1903, when the défendant at- 
tempted to collect taxes ; that, under the laws of the United States 
and the treaties heretofore entered into by the United States with 
the Flathead Indian Nation, the said Pablo became, and, as a mem- 
ber of the Flathead Indian Nation, is, a ward of the United States, 
and entitled to own and hold personal property on the said Indian 
réservation in his own right, free from taxation by the state and the 
county of Missoula. The answer dénies that Pablo is an Indian or 
a member of the Flathead Nation, and dénies that hç is entitled to 
own and hold property on the Flathead Réservation exempt from 
taxation. 

There is but one question presented by the pleadings, which is, 
was Michel Pablo a ward of the government of the United States, 
by reason of his being an Indian and maintaining tribal relations 
with certain Indian tribes? The facts are thèse: Michel Pablo 
was born about 58 or 60 years ago, east of the Roçky Mountains, in 
what is now known as part of the state of Montana, and which was 
at the time of his birth a section recognized as Indian country, occu- 
pied by Blackfeet Indians. His father was a Spaniard, and his 
mother a full-blood Piegan Indian. His father died when he was 
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young, and after the death of the father the boy accompanied his 
Indian mother to the Colville Réservation, in the territory of Wash- 
ington. His mother died there, and he remained on the Colville 
Réservation until he was about 13, a,ssociating in his boyhood with 
Indian boys. Then he went to De Smet, Mont, which is now 
within Missoula county; and after staying there a short time he 
went to the Flathead Réservation, and has lived there ever since, 
or for about 42 or 43 years. About 4 years after he removed to the 
Flathead Réservation a council of Indian chiefs of the Indian tribes 
and Indians w^as called for the purpose of considering the question 
of the adoption of Pablo. This council was held in 1864. Pablo 
himself was présent at the council. The chiefs announced his adop- 
tion after the council, and ever since that time he has been treated 
as a member of the tribe by the Indians themselves, and has com- 
plied with ail the laws, rules, and régulations of the tribe. He mar- 
ried a member of the tribe, and has reared a family, and never has 
severed his tribal relations, but without interruption has main- 
tained the habits and customs of the Indians. The government of 
the United States has made no difiference in its treatment of Pablo 
from that accorded to Indians of the tribe, and Pablo has participat- 
ed and acted with the tribes and nations in tribal afïairs and councils 
and otherwise. His name appears upon the officiai roU and the 
annuity roll of the government of the United States, and about 20 
years ago, when the Northern Pacific Railroad Company obtained 
a right of way through the réservation, and paid the Indians about 
$31,000 therefor, Michael Pablo received a share in the distribution 
of the fund, participated in the council of the Indians held in respect 
to the matter, and was in ail respects recognized as entitled to the 
privilèges and rights of membership in the tribe. 

From thèse facts, and the law to be applied to them, I conclude 
that Michael Pablo was adopted by the Indians rightfully upon the 
réservation, and that he became tied to the tribes by a relationship 
lawfully made, and was and is, in law, an Indian sustaining tribal 
relations. That the Indians had right of adoption, without doing 
violence to the Stevens treaty of 1856, is inferable from the several 
acts of Congress bearing upon rights of Indians, and particularly 
from the provisions of section 1 of "An act to provide for the remov- 
al of the Flathead and other Indians from the Bitter Root Valley in 
the territory of Montana," approved June 5, 1872, c. 308, 17 Stat. 
226, wherein it was provided that the Président should remove as 
soon as practicable "the Flathead Indians (whether of full or mixed 
bloods), and ail other Indians connected with said tribe, and rec- 
ognized as members thereof, from Bitter Root Valley, in the terri- 
tory of Montana, to the gênerai réservation in said territory (com- 
monly known as the Jocko Réservation), which by a treaty conclud- 
ed at Hell Gâte, in the Bitter Root Valley, July sixteenth, eighteen 
hundred and fifty-five, and ratified by the Senate March eighth, 
eighteen hundred and fifty-nine, between the United States and the 
confederated tribes of Flathead, Kootenai, and Pend d'Oreille In- 
dians, and was set apart and reserved for the use and occupation of 
said confederated tribes." 
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The right adcofded td ail persons who are in whole or in part of 
Indian blood or descent, , who are entitled to allotments of land 
under any law or treaty, to sue in the Circuit Court of the United 
States, is also récognition of Corigress that those who are but part 
Indian in blood or descfint may'bei entitled to rights of allotments 
of land accorded other Indians under, laws or treaties. ActCong. 
Feb. 6, 1901, c. 217, 31 Stat. 760, amènding Act Aug. 15, 1894, c. 290, 
28 Stat. 286; 3 Fed. Stat. Ann. p. 503. The act of Congress approved 
April 23, 1904: (St. 19Q3-1904, c, 1495, 33 Stat. 302), providing for the 
survey and allotmênt of lands within the limits of the Flathead In- 
dian Reservationj èxpressly authorizes allotments to be made "to ail 
pprsons having tribal rights, with' said conf ederated tribes of Fiat- 
heads, Kootenaife, UpperPend d'Oreille, and sUch other Indians and 
persons holding tribal relations as may rightfuUy belong on said 
Flathead Indian Réservation, including the Lower Pend d'Oreille or 
Kalispel Indians now on the réservation, under the provisions of the 
allotmênt laws of the United States''} and by section 14 of the same 
act provision is èxpressly made fOr certain expenditures"for the ben- 
efit of the said Indians and such persons having tribal rights on the 
réservation," etc. Taking thèse eeveral acte of Congress together, 
I gather from their language that Congress bas dealt with the In- 
dians and persons having tribal rights on the réservation with the 
clear intention to make no distinction between them in the exten- 
sion of benefits of allotmênt provisions, and, by èxpressly including 
Indians and such persons as hâve tribal rights on the réservation, it 
is manif est that Congress ihtended to and did recognize that tribal 
relations might be created in a way recognized by other acts of Con- 
gress or by executive and judicial interprétation. 

We find another instance of the récognition of the practice of In- 
dian tribes, in section 1 of the act of Congress approved June 7, 1897, 
c. 3, "making appropriations for current and contingent expenses of 
the Indian department, and for other purposes" (30 Stat. 90), where- 
in it is prbvided "that ail children born of a marriage heretofore 
solemnized between a white man and an Indian woman by blood 
and not by adoption, where said Indian woman is at this time, or 
was at the time of her death, recognized by the tribe, shall hâve 
the same rights and privilèges to the property of the tribe to which 
the mother belongs, or belonged at the time of her death, by blood, 
as any other member of the tribe, and no prior act of Congress shall 
be construed as to debar such child of such right." 

Turning now to the opinions of the courts regarding the status 
of personsclaiming to be members of Indian tribes, we fînd that in 
the case of Sloan v. United States (C. C.) 118 Fed. 283, Judge Shiras 
held that: . ; 

"Récognition of persons as members of an Indian tribe mlght be had and 
allotments of land mlght be madè where the tribe clearly deewed such person 
as a member ; and the right of the Interloç Department In maUlng an allot- 
mênt to persons other tbanactual résident members of the tribe was recog- 
nized whei-e the indians had acted In open council, and had declàred persons 
to be meuibers of the à^ibe, and entitled to share la tlie allotments of tribal 
landa.'*: :,,.,: 
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Tfie learned judge distinguishes between the rights of persons 
not recognized by the Indians as membefs of the tribe and those 
that had by action of the council been placed in tribal relation on the 
réservation. 

In United States v. Higgins (C. C.) 103 Fed. 348, after a careful 
review of the class to which half-breed Indians belong, Judge 
Knowles used this language: 

"Consldering the treaties and statutes in regard to half-breeds, I may say 
that they never bave been treated as whlte people entitled to the right of 
American eitizenship. Spécial provision has been made for them— spécial 
réservations of land, spécial appropriations of money. No such provision 
has been made for any other class. It Is well known to those who hâve lived 
upon the frontier In America that, as a rule, half-breeds or mixed-blood 
Indians hâve resided with the tribes to which their mothers belonged; that 
they hâve, as a rule, never found a welcome home with their whlte relatives, 
but with their Indian kindred. It is but just, then, that they should be 
classed as Indians, and hâve ail the rights of the Indian." 

In 7 Op. Attys. Gen. 746, it is said, "Half-breed Indians are to be 
treated as Indians, in ail respects, so long as they retain their tribal 
relations." 

The Suprême Court, in Roflf v. Burney, 168 U. S. 218, 18 Sup. Ct. 
60, 42 L. Ed. 442, recognized the Chickasaw Nation of Indians, and 
reaffirmed previous décisions declaring that the Indian tribes pos- 
sess attributes of nationality, holding them to be not foreign, but 
domestic, dépendent nations. Efïect was there given to a législative 
act of the Chickasaw Nation, and the validity of an Indian law, 
withdrawing eitizenship frorh the wife of the plaintiff, and the con- 
séquent withdrawal from the plaintif? of ail the rights and privi- 
lèges ôf eitizenship in the Chickasaw Nation was decided as deter- 
mined by the authority of that nation, without being subject to cor- 
rection by any direct appeal from the judgment of the Chickasaw 
courts. 

In Nofire v. United States, 164 U. S. 657, 17 Sup. Ct. 212, 41 L. 
Ed. 588, it was decided that the Cherokee Nation had a right to 
recognize one as a citizen by adoption of the nation, and that, where 
there had been such adoption, jurisdiction over certain offenses was 
vested in the courts of the Cherokee Nation. 

In Raymond v. Raymond, 83 Fed. 721, 28 C. C. A. 38, adoption 
through intermarriage under the laws of the Cherokee Nation was 
also recognized. 

It is true that the stipulations and treaties entered into between 
the Cherokee Nation and the United States are especially referred 
to in thèse décisions, but I cite them upon the gênerai principle that, 
no treaty provision to the contrary existing, the courts hâve rec- 
ognized a gênerai right of adoption by Indian tribes of certain per- 
sons who hâve lived upon the réservation and married.members of 
the tribe, and who hâve affiliated with the tribes, who are them- 
selves mixed bloods, and whose habits and associations hâve been 
and are similar to and with the adopting tribe or tribes. 

Counsel for the treasurer of Missoula county relies with some 
confidence upon the décision of the Suprême Court of Montana in 
the case of Stifif v. McLaughlin, 19 Mont. 300, 48 Pac. 232. There 
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it was generally said in an opinion rendéréd by Justice Buck tHat 
the provisions of article 2 of the treaty of 1855 with the Flathead 
Indians, providing that theré might be placed on their réservation 
"other friendly bands of Indians of the territory of Washington," 
who might agrée to be Consolidated with the Flathead Nation, did 
not authorize the adoption intù the tribe of a quarter-breed Chippe- 
wa who was married to a Flathead woman. But in the case as it 
was presented to the Suprême Court the question of the authority 
of the various tribes which constituted the Flathead Nation to adopt 
other Indians as members of the tribes viras not discussed as neces- 
sary to a décision. Upon the sufficiencyof the pleaded défense the 
court rested its décision. If the answer had set up adoption and 
the rjght of adoption, and had pleaded more fûlly, I do not believe 
the dictum of the learned justice who wrote the opinion would hâve 
found the place that it bas. 

We find, too, that the executive authority of the gênerai govern- 
ment has recognized thè: status of persons situated as Pablo is as 
that of tribal Indians. In an opinion rendered by Atty. Gen. Olney, 
reported in 20 Op. Attys. Gen. 711, he advised the Secretary of the 
Interior that the laws and usages of the tribe of Indians should dé- 
termine the question whether any particular person was or was not 
an Indian, within the meaning of an agreement that had been en- 
tered into between the SioUx Nation and the government of the 
United States. He regarded those questions as rather of fact per- 
taining to local usages, and, citing the décision of the Suprême 
Court in Smith v. United States, 151 U. S. 50, 14 Sup. Ct. 234, 38 
L. Ed. 67, advised that "presumptively a person apparently of mixed 
blood, residing upon a réservation and claiming to be an Indian, is 
in fact an Indian." In the United States v. Higgins, supra, Judge 
Knowles also followed the doctrine that courts will generally con- 
form to the executive and political departments of the government 
in their récognition of persons as Indians, where they are at least 
half bloods, whose fathers were white men, and where thé half blood 
has lived and resided with the tribe to which the mother belonged. 

As a resuit of thèse several considérations, I conclude that under 
the facts Pablo is a ward of the government; that his ties with the 
Indians were long since established, and, being unbroken, still ex- 
ist; and that he is therefore entitled to immunity from state and 
county taxes. 

The injunction will be made permanent. 



UNITED STATES v. HEYFRON, County Treasurer. 

(Circuit Court, D. Montana. Aprll 24, 1905.) 

No. 691. 

Indians— Adoption Into Teibe— Tbibal Rights. 

A quartef'blood Indian, who has during the most of hls life resided 
vplth the Indians, and who, on his piarrlage to a member of the Flathead 
Nation, was adopted by such nation, and has since resided on the réser- 
vation, and has been treated as a member by the tribe and by the United 
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States, Is entltled to the same rights as other members of the tribe, in- 
cluding the exemption of his property from state taxation. 

In Equity. Suit for injunction. 

Cari Rasch, U. S. Atty. (Marshall & Stiff, of counsel). 
Woody & Woody, for défendant. 

HUNT, District Judge. This case involves questions similar to 
those just decided in the case of the United States v. Dan J. Hey- 
fron, as County Treasurer of Missoula County, in the State of Mon- 
tana, 138 Fed. 964, but the injunction hère sought is to restrain 
the treasurer of Missoula county from collecting taxes alleged to be 
due by one Allen Sloan. Sloan, whom the government claims is 
its ward, is 40 years old, and was born at Crow Wing, Minn., where 
he lived until he was 10 or 11 years old. Crow Wing was at the 
time a trading post in the Indian country, and inhabited by Mis- 
sissippi Chippewa Indians. Sloan himself is a quarter-breed Chip- 
pewa, his mother being a half-breed Chippewa. When the boy 
lived at Crow Wing he associated with Indians. When he was 
10 or 12 years of âge he moved to St. Cloud, Minn. St. Cloud 
was a village in the state of Minnesota. He lived there until he 
was 17 years old. He then worked as lumberman and at y^rious 
pursuits in Dakota, and came to the Flathead Réservation in 1884, 
where he has lived ever since ; having married in 1884 a half-breed 
Kootenai Indian woman. In the same year of his marriage he 
was adopted by the Flathead Nation, two councils having been 
held for the purpose of such adoption. At one of the councils there 
were présent Chiefs of the Fend d'Oreille Indians, while the second 
council was a gênerai one of the Flathead Nation. Ever since his 
adoption, Sloan has been treated as other members of the tribe 
hâve been. He has drawn rations, annuities, and payments, and; 
has enjoyed the privilèges acçorded to full-blood Indians on the 
réservation. The government and the Indians hâve regarded himi 
as a member of the Flathead Nation. He has participated in the 
Indian councils as a member of the tribe, and voted on matters 
transacted by the councils. He was enrolled as a member of the 
Flathead Nation upon a roU prepared by a spécial agent of the 
Indian Department of the United States, and, after spécial évidence 
had been called for by the gênerai government, in order that it 
might be better satisfied of his right to be placed upon the roll 
before its approval by the Indian Office in Washington, additional 
testimony was sent, and thereafter instructions were given to hâve 
Sloan's name placed upon the roll, provided he should relinquish his 
rights on the White Earth Réservation. 

Upon the facts, Sloan's case is not as strong as Pablo's ; yet, upon 
the authority of the décision in Michel Pablo's case, it is ordered 
that the injunction prayed for by the United States be made perma- 
nent. 
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FRANCIS H. liEQGETT & CO. v. ONITED STATES. 
(Circuit Court, S. D. New York. February 20, 1905.) 
" ^ ' No. 3,5G2. 

1. CusTors DtjTiEs— BoTTLES— Dtjtiable Value— Fittings. 

HeM, tfiat the cost of the fittings for fllled bottles, consisting of corks, 
caps, capsules, labels, and wiring, should be treated as part of tbe value 
of the bottles on which tbe ad valorem duty should be assessed which 
Is provided on fllled bottles by paragraph 99, Schedule B, § 1, c. 11, 
Tarlff Act July 24, 189T, 30 Stat. 156 [U. S. Comp. St. 1901, p. 1633]. 

2. Same — ^PiLtED Bottles— Distribution of Charges. 

Under Customs Administrative Act June 10, 1890, c. 407, 5 19, 26 Stat. 
139 [U. S. Comp. St. 1901, p. 1924], which provides that the dutiable 
value of njerchandise subject to an ad valorem duty shall include "the 
value of ail cartons, cases,"' etc., containlng the merchandise, lield, as to 
importations ûf goods in bottles, which are dutiable under one provision 
of the tariflf act and the bottles under another, that the value of the 
cases containlng the goods should be distributed between the bottles and 
thelr contents according to the value of each, the value of the bottles 
for this purpose belng inclusive of the cost of thelr fittings, consisting 
of Corks, caps, capsules, labels, and wiring. 

Oh Application for Review of a Décision of the Board of United 
Stateâ General Appraisers. 

This case relates to the assessment of duty by the collecter of customs at 
the port of New York on merchandise Imported-by Francis H. Leggett & Co. 
The goods in question consisted of olive oil in bottles. The oll was assessed 
with duty at the spécifie rate provided for olive oil in bottles under paragraph 
40, Schedule A, § 1, c. Il, Tarlff Act July 24, 1897, 30 Stat 153 [U. S. Comp. 
St. 1901, p. 1629],' and the bottles at.the rate of 40 per cent, ad valorem, the 
duty foùnd applicable under paragraph 99, Schedule B, § 1, of sald act, 30 
Stat. 156 [U. S. Comp. St. 1901,. p. 1633], relating to "bottles ♦ • » fllled 
or unfllled, not otherwise specially provided for, and whether thelr contents 
be dutiable or itee." Thèse bottles were fitted with corks, caps, tin foil cap- 
sules côverlng the tbp, and labels pasted on the slde. ïhey were also wired, 
the wiring haVing no use as a protection to the bottles, belng of a very light 
character, runnjng over the cork, down the sides aiid across the bottom, the 
1-ast knot In ttie wire being «ji^clajly sealed. The office of this wiring and 
sealing Is to prevent openlng df thç bottles and substitution of inferlor con- 
tents before the consumer is reached. The collector treated the corks, caps, 
capsules, labels, and wire, as parts Of the bottles, and Includèd their cost as 
part of the value of the bottles, on which the dutjf of 40 per cent, ad valorem 
should be assessed. In Including, the value of the cases In the dutiable value 
of the importation, as required In Customs Administrative Act June 10, 1890, 
c. 407, § 19, 26 Stat. 139 [U. S. Comp. St. 1901, p. 1924], which prescrlbes that 
the dutiable value of merchandise subject to an ad valorem duty shall "in- 
clude the value of ail cartons^ cases," etc., containlng Imported merchandise, 
the collector distributed the amount of the involce charges for the cases be- 
tween the bottles and their contents, according to the value of each, and 
toofc for this purpose the dutiable value of the bottles, found as stated above, 
which Included the cost of thé fittings In addition to that of the bottles them- 
selves. The Importers contehdfed that thèse involce items for the fittings 
and cases "properly , and legally pertaln to the value of the Imported mer- 
chandise, which was the contents of the bottles" ; that "the bottles, llke the 
corks, labels, and ail other charges, were mère adjuncts of said contents, and 
had no value save as a means to the importation of the latter" ; and that, "so 
far as the contents were * * » dutiable at other than ad valorem rates, 
the value of ail the adjunct items referred to, save only the bottles, was duty 
free." The Board of General Appraisers affirmed the assessment of duty on 
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the authorlty of two prevlous décisions involving similar issues, and reported 
as In re King, G. A. 5.290, T. D. 25,262, and Jn^ re La Montagne, G. A. 5,578, 
T. D. 25,361, whlcli foUowed tbe décision of tlie Circuit Court for the Soutli- 
ern District of New Yorlt in West v. U. S. (C. CI 119 Fed. 495. The opinion 
in the King Case (G. A. 5,200, supra) reads as follows : 

"Somervilie, General Appraiser. ïhe importations in question were made 
under Tariff Act Aug. 27, 1894, c. 349, and consist of ginger aie in bottles, 
which was classified under paragraph 248 of said act (section 1, Schedule H, 
28 Stat. 526), which reads. fis follows: '248. Ginger aie or ginger béer, twenty 
per centum ad valorem, but no separate or additional duty shall be assessed 
on the bottles.' Under this paragraph the bottles were not subject to duty, 
either under the provision for bottles in paragraph 88 of said act, c. 11, § 1, 
Schedule B, 30 Stat. 155 [U. S. Comp. St. 1901, p. 1632], or under that for 
coverings in Customs Administrative Act June 10, 1890, c. 407, § 19, 26 Stat. 
139 [U. S. Comp. St. 1901, p. 1924]. U. S. v. Dickson, 73 Fed. 195, 19 C. C. 
A. 428; In re Ross, G. A. 3,580, T. D. 17,389. In the assessment of the duty 
of 20 per cent, ad valorem on the aie, however, the collector included as part 
of its dutiable value certain charges for tin tops, wire, corks, labels, labor, 
and casks or barrels, this inclusion being an attempted compliance wlth the 
requirements of said section 19 of the customs administrative, act, which de- 
fines the dutiable value of merchandise as Includiug 'the value of ail cartons, 
cases, crates, boxes, sacks, and coverings of any kind, and ail other costs, 
charges, and expenses incident to piacing the merchandise in condition, pack- 
ed ready for shipment to the United States.' 

"The contentions of the importer are twofold, as follows : (1) That the 
charges for tin tops or caps, the wiring, the corks, and the labeling pertain 
rather to the bottles than to their contents, and therefore should not be as- 
sessed as a part of the value of the contents, but treated as a part of the 
value of the bottles, and as free of duty accordingly ; the bottles being ex- 
empted from duty by the terms of said paragraph 248, as above noted. (2) 
That the other dutiable chargeis on the invoices, namely, for labor and casks 
or barrels, pertain both to the bottles and to their contents, and not to the 
contents alone, and should therefore be distributed between the bottles and 
the contents according to the value of each, in which case the amount appor- 
tloned to the bottles vrould be exempt from duty. 

"The flrst of thèse contentions, so far as it relates to corking and w^iring, 
was sustained in board décision In re Keane, G. A. 3,728, T. D. 17,742, in 
which the following observations were made: 'As to the Items of corking 
and wiring, we are of the opinion that thoy are inséparable from the value 
of the ginger aie bottles in the condition in which such merchandise is bought 
and sold for exportation from Great Britaiu to the United States and other 
countries. In ail cases where tilled bottles are dutiable, the usual corks are 
always included as parts of the bottles in appraisement proceedings to ascer- 
tain the market value of such coverings. The cost of wiring the corks, which 
is done merely to hold them in place, when customary, should, for a like 
reason, be included as merely enhancing the value of ttie coverings. Thèse 
items can.in no sensé be considered as parts of the value of the contents. 
It would be quite as reasonable to differentiate from the coverings the cost 
of nailing up a box, sewing a sack, or hooping a barrel, where merchandise 
is imported In such packages.' On appeal by the government (T. D. 17,878, 
17,910, and 18,969) the décision of the board was reversed by the Circuit 
Court for the District of South Carolina (SImonton, J) in U. S. v. Keane (C, 
C.) 84 Fed. 330, on an ex parte présentation of the case, the importer not being 
represented at the trial. In déférence to this ruling by a higher tribunal, 
the board in a later case overruled a similar contention. In re West, un- 
published. That case was taken on appeal by the : importer to the Circuit 
Court for the Southern District of New York, and that court (Townsend, J.), 
in West v. U. S. (C. C.) 119 Fed. 495, also reversed the décision of the board, 
the conclusions of Judge Simonton in the Keane Case not being concurred 
in. It was observed by Judge Townsend : 'It appears from the opinion of 
the board that they had former ly decided this question In favor of the Im- 
porter, but were constralned in this case to overrule their prevlous décision, 
and to reach a contrary conclusion by virtue of the décision in U. S. v. Keane 
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(O. G.) 84 Fed. 380. Sînce Sald décision was rendered, howerer, the safiie 
question bas been passed upon by the Suprême Court In the case of Schlltz 
Brewing Cîompany v. U. S., 181 U. S. 584, 21 Sup; Ct. 740, 45 L. Ed. 1013. The 
reasonlng and conclusions In that case are applicable to the question at Issue 
liere. The décision of the Board of Appralsers is reversed.' The case of 
Schlltz Brewing Company, clted by the Circuit Court, related to exported 
bottled béer. The law under construction provlded for the drawback of duties 
'where Imported materlals on whlch duties bave been pald are used In the 
manufacture of articles manufactured or produced in the United States.' The 
Suprême Court held that nelther the bottles nor the corks, though Imported, 
were entltled to partlclpate In the drawback allowed on the béer. A sim- 
llar conclusion was reached by the District Court for the Southern District 
of NéW York in Beadiestoîi v. U. S. (D. C.) 104 Fed. 295. Note Wheeler v. 
U. S. (D. 0.) 75 Fed. 654. The décision of the Circuit Court In the West Case 
bas been acqulesced In by the government. Followlng that décision and the 
original rullng of the board, we hold, as conténded by thé Importer, that no 
duty should hâve been Imposed on the value of the tops or caps, the wiring, 
the corkSj and the labéllng. The question as to the Item of labellng was not 
consldéred In the original décision of the board, nor In the Keane Case ; but 
the West Case applled the same ruie to that Item as to the Items for corking, 
etc. 

"AS to the second of the importer's contentions, we shall be governed by 
In re Field, 6. A. 3,945, T. D. 18,235, whlch related to varions kinds of bottled 
goods, the bottles being dutiable at spécifie rates, and thelr contents at ad 
valofeln rates. The questioî to be declded was whether certain 'Ausstattung' 
(fltting-OUt) charges should be Included In the value of the contents of the 
bottles, or should be apportloned betwôen the bottles and thelr contents. 
Thèse chaitgêis were for labels, cappings, rlbbons, cartons, etc., which were 
desighed for facilltating the sale of the articles, and renderlng them more 
merchantàble. The board held that they should be dlstributed between the 
bottles and thelr contents, as conténded by the Importers. The reasonlng 
on whlch thls conclusion was based appears from the followlng extract from 
the opinion of the board: 'The ruIe is that charges of thls kind ought to 
be dlstributed in the mode whlch would seem to be "most eqiiitable and just," 
and generally thls would be pro rata apportlonment according to the value 
of the goods in référence to whlch the charges are Incurred. We so under- 
stand the rullng of the courts, as statéd and foUowed by thls board in Re 
Stern, G. A. 1,672, declded as far back as August 11, 1892, a rullng from 
whlch no appeal was ever ta.ken. It is observable that many klnds of bot- 
tles are 'made subject to an ad valorem duty under the provisions of para- 
graph 88 of the présent tariff act (Act July 24, 1897, c. 11, § 1, Sehedule B, 
30 Stat. 155 [U. S. Comp. St. 1901, p. 1632]). If the merchandlse were con- 
tained In bottles of thls kind, the contention of the Importers would necessarily 
be correct. It Is no answer to thelr contention in this case that the bottles 
are dutiable at spécifie rates, and that a small loss would accrue to the gov- 
«mment by maklng the apportlonment as claimed. The charges appertaln 
as much to the bottles as to the contents, and the character of the duties Is 
a mère accident of the case. It would not be just or équitable to make the 
apportlonment merely by the Inquiry as to which party to the lltigation may 
gain or lose by it. Justice and equity are blind to parties, and are suppof ed 
to gauge aU thlngs by principle, as establlshed by législative enaçtment.' 
Applying the principle of bur rullng in that case, we hold that the amount 
of the charges for labor and for casks or barrels should be apportloned be- 
tween the bottles and the ginger aie contalned in them, according to the value 
of ëach.' 

"Revefting to the flrst of the contentions made in thls case, it should be 
stated that the décision In West v. U. S., supra, opérâtes to overrule the déci- 
sion In the Fleld Case (G. A. 3,945, supra) so far as It held that charges for 
labels should hâve been apportloned between the bottles and thelr contents, 
and possibly so as to cappings and the rlbbons. Under the West Case they 
would seem to bave been more properly treated as pertainlng wholly to the 
bottles ; the rule f ollowed by Judge Townsend, thoùgh none Is stated, being 
apparentiy to donsider as a part of the bottles evevythlng having a flxed physi- 
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cal connection wlth them, so as, by a loss of separate Identlty, to merge in 
the coverlngs themselves. 

"The protests are sustained, and the décisions of the colleetor reversed, 
with Instructions to rellquldate the entries in accordance wlth the foregolng 
conclusions." 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
the importers. 

Charles Duane Baker, Asst. U. S. Atty. 

WHEELER, District Judge. The décision is affirmed on the 
authority of West v. U. S. (C. C.) 119 Fed. 495, and cases therein 
referred to. 

Décision affirmed. 



FDLD & CO. V. UNITED STATES. LEVINSON v. SAMB. LBWKOWITZ 

V. SAME. 

(Circuit Court, S. D. New York. February 23, 1905.) 

Nos. 3,534-3,536. 

CcTSTOMS Dtjties— Classification — Lithogbaphic Peints of Vaetino Thick- 

NESS— FOLDING PiCTDEES. 

In construlng Tariff Act July 24, 1897, c. 11, § 1, Schedule M, par. 400. 
30 Stat. 188 [U. S. Comp. St 1901, p. 1672], whlch provides a duty on 
lithographie prlnts, varylng accordlng to thelr thlckness, held, as to 
lithographie prlnts In the form of foldlng plctures, of whlch subatantlal 
parts are of one thlckness, and relatlvely smaller parts, consisting of 
little figures of an ornamental and Incldental character, of a less thlck- 
ness, that they should be classlfled accordlng to the thlckness of the 
substantlal portions. 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The décision under review related to importations at the port of 
New York made by Fuld & Company, A. Levinson, and Gustav 
Lewkowitz, and overruled the protests of those parties against the 
assessment of duty by the colleetor of customs at that port. The 
opinion of the board, so far as pertinent to the présent cases, reads 
as follows: 

FISCHER, General Appralser. The merchandlse conslsts of articles prlnt- 
ed by lithographie process. « • * From the évidence and samples we find 
* * ♦ (2) that the remalnder of the goods are foldlng plctures made up 
of pièces of lithographlcally prlnted paper of varions designs and thlcknesses, 
fastened together In such a manner as to form partlcular designs. Some of 
the parts of the articles thus constltuted measure less than eight one-thou- 
sandths of an Inch, while the remainlng portions of the article measure be- 
tween eight one-thousandths and twenty one-thousandths, and over twenty 
one-thousandths, respectlvely. Ail were assessed at 20 cents per pound, the 
hlghest rate to whlch any part of the article was Uable by reason of the pro- 
visions of paragraph 400, Schedule M, § 1, Tariff Act July 24, 1897, c. 11, 30 
Stat. 188 [U. S. Comp. St 1901, p. 1672], and the Importers clalm that they 
are dutlable at various lower spécifie rates than that assessed. As paragraph 
400 does not provide for articles made up of pièces of lithographlcally prlnted 
paper of différent thlcknesses, it was held in G. A. 5,348, T. D. 24,473, that 
such goods fell within the gênerai provision for prlnted matter contained in 
paragraph 403, 30 Stat. 189 [U. S. Comp. St. 1901, p. 1673]. Thls clalm is not 
made In the protests, however, and, following the décision mentloned, we overrule 
the protests, wlthout afllrmlng the correctness of the collector's classification. 
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Comstbck & Washburn (Albert H. Washburn, of counsel), for 
the importers. 

Charles D. Baker, Asst. U. S. Atty. 

' WHEELER, District Judge. A portion of thèse importations ap- 
pear to hâve been returned by the appraiser as printed matter dutiable 
at 25 per cent, and the remainder as lithographie prints. In the first 
finding of the board the parts not lithographie are specified. In the 
testimony taken in this court this distinction does not appear to be 
noticeci, and is understood to be acquiesced in, and as to that part 
found not tô be Hthographic prints the décision is of course af- 
firmed. 

As to the rest the testimony shows that some small figures on 
tissue paper and the like are less than .008 of an inch in thickness, 
and the rest over .008 and under .020. Thèse appear to bave been 
assessed as printed matter not otherwise provided for, under para- 
graph 403, Schedule M, § 1, Tarifï Act July 1, 1897, ç. 11, 30 Stat. 
189 [U. S. Comp. St. 1901, p. 1673], because there is no provision 
in paragraph 400, 30 Stat. 188 [U: S. Cbmp. St. 1901, p. 1672], for 
lithographie prints in part below and in part above .008 of an inch 
in thickness. But they are lithographie prints which are the subject 
of paragraph 400, and seem to be dutiable at some rate fixed there, 
eithër according to the hîghest rate of any part of a print, or ac- 
cording to the actual thickness of the principal and substantial part 
of each print. Thèse little figures are not parts of the f rames and 
bodies of the prints, but seem to be rathër incidents and ornamenta- 
tions of them, very small in proportionate surface, and still smaller 
in proportionate weight. Under thèse circumstances, it seems as if 
the thickness of the substantial parts should govern. 

Décision reversed as to lithographie prints, and otherwise af- 
firmed. 



METER V. UNITED STATES. 

(Circuit Court, S. D. New York. February 15, 1905.) 

No. 3,332. 

OUBTOMS DUTIES^CLASSIFICATION-rUNFINISHISD HANDKEKCHIEFS. 

The provision in paragraph 345, Schedule J, § 1, Tarlff Act Jnly 24, 
1897, c. 11, 30 Stat. 181 [U. S. Comp. St 1901, p. 1663], for "handker- 
chlefs • • * unfinished," held to include cloth eut into pièces whlch 
are in the shape of squares and other geometrlcal figures, and whlch 
In that , shape are prlnclpally used In the manufacture of handkerchlefs. 

On Application for Review of a Décision of the Board of United 
States General Appraiser s. 

The décision below, G. A. 5,143, T. D. 23,745, afBrmed the as- 
sessment of'dùty by the collector of çustoms at the port of New 
York on merchandise imported by William Meyer & Company, 

The opinion of the Board of General Appraisers reads as follows: 

DE VRIES, General Appraiser. The merchandise conslsts of small plaln 
squares and pièces eut from flax cloth of vàrious geometrlcal flgures. Duty 
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■Was assessed thereon at» the raté of 50 per cent, ad valorem, unfler the provi- 
sions of paragraph 345, Schedule J, I 1, Tariff Act July 24, 1897, c. 11, 30 Stat. 
181 [U. S. Comp. St. 1901, p. 1663], whlch. In so far as applicable, reads : 

"345. Handlierchiefs composed of flax, * * * or of wliich ♦ * * [it] 
is the component material of chief value, whether In the pièce or otherwise, 
and whether finlshed or imflnished, * • » fifty per centum ad valorem." 

Among other elaims in the protest, the merchandlse Is alleged to be dutlable 
at the rate of 35 per cent, ad valorem, under the last clause of paragraph 
346 of said act, Schedule J, § 1, 30 Stat. 181 [U. S. Comp. St 1901, p. 1663], 
providing for woven fabrics of flax, etc., under 4% ounces In vveight per 
square yard, and countlng over 100 threads per square Inch, etc. 

The local appralser made the followlng return : "The merchandlse In ques- 
tion, contained In case 640, consisted of unflnished flax handkerchiefs ad- 
vanced beyond the condition of cloth by belng eut into sizes required for hand- 
kerchiefs, and were returned for duty as flax handkerchiefs, whether In the 
pièce or otherwise, finlshed or unflnished, not hemmed." 

At the hearing of the cases testimony was introduced by the importers, 
vvho sought to establish that the term "unflnished handkerchiefs" as used in 
said paragraph 345 referred to an article well known in trade and commerce 
of a peculiar description, and that that phrase was used lu a commercial 
sensé. One of the witnesses introduced for that purpose, a member of the 
Importing flrm, testified as follows: "Q. You say there are articles known in 
trade and commerce as unflnished handkerchiefs? A. There used to be, and 
may be now, so far as I know. If there is any one who uses them, It would 
be Aehison, Hardin & Company, because they hâve that class of goods. There 
were some printed forms coming out In the pièce — a pièce of linen or cotton 
usually — with the shape of a handkerchlef printed upon It, and when eut 
apart and hemmed it would be a handkerchlef. It was really an unhemmed 
handkerchlef, and there was a corded border unhemmed handkerchlef. Q. 
They werè known in the trade and commerce as unflnished handkerchiefs? 
A. Well, I always knew them as handkerchlef cloth by the dozen. An unfln- 
ished handkerchlef, in the usage of the commercial community, is an un- 
hemmed handkerchlef. I don't know of any other term for an unflnished 
handkerchlef. They are handkerchiefs in the flrst place, but they are finlshed. 
Thèse are not handkerchiefs, but can be made into handkerchiefs. Q. More 
of thèse are used for handkerchiefs than for tidies and doilles? A. We use 
more of them." The next witness introduced was a member of the flrm re- 
ferred to in the testimony above, who testified as follows ; "Q. Can you glve 
a concise définition of what is understood in trade and commerce as an unfln- 
ished handkerchlef? A. I would say a handkerchlef like that, with the border 
fringed (referring to one of the exhibits in this case). That is not flnished. 
It is not hemmed. Of course there are a varlety, and also woven corner bor- 
ders ; but I would call that (Exhibit A) an unflnished handkerchlef. (Ex- 
hibit A, hère referred to, was one of the squares In question, the subject of 
thèse protests.) Q. Are you famlliar with pièces of linen eut into squares 
and circles and rectangular figures, such as thèse exhibits? A. I am familiar 
with most forms eut up for a handkerchlef ; yes. Q. Are they used for any 
other purpose than to make handkerchiefs— such squares as thèse? A. There 
are doilles made out of it, like table doilles. Q. What do you think is the 
principal ui^e of thèse as an article, If you know? A. I suppose to be used 
for a handkerchlef." 

It is évident from the testimony above ofEered In rebuttal of the return 
of the collecter that there is no partlcular article in trade and commerce 
known as an "unflnished handkerchlef" ; that Is to say, that the term "unfln- 
ished handkerchlef" is not referable to any particular class of articles known 
to the trade as such ; that the word Is descriptive, and not denominatlve. It 
appears from the testimony of the importers' witnesses that the articles in 
question, the subject of this protest, are déemed unflnished handkerchiefs by 
those members of the trade importing them In large quantifies. It is further 
évident from the testimony that the principal use to which the articles in 
question are applied is that for subséquent manufacture into handkerchiefs. 
No other conclusion could be deduced from the testimony, which is uncoutra- 
dicted upon thèse points. 
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We thlnk the rule laid down In the case of Magone v. Wiederer, 159 U. S. 
565, Id Snp. et. 122, 40 L. Ed. 258, applicable to the merchandise herein. In 
that case the Suprême Court of the United States upheld Instructions to a 
jury as follows (the articles In question being glass eut to the shape of faces 
for clocks) : "In determinlng this question whether or not thèse articles are 
parts of clocks, it will not be necessary for you to say they were exclusively 
used for that purpose. An article may be chiefly used for a certain purpose, 
and be diverted from Its principal use; somebody may put It to a purpose 
for which it was not origlually Intended. That cannot, In my judgment, 
change Its tariff nomenclature. The Suprême Court, In a case whIch I think 
Is somewhat similar to the facts, although relating to différent sections of 
the statute, sustalned the charge to the jury 'that the use to whIch the arti- 
cles were chiefly adapted and for whlch they were used determined their 
character, within the meaning of the statute' ; and so I wlll say to you as 
the law of the case, as I understand It, that If you find that thèse articles 
were chiefly used as parts of clocks, that would détermine their tariff nomen- 
clature." 

We find from the évidence and record In this case that the articles the sub- 
ject of this protest are chiefly used for subséquent manufacture into handker- 
chiefs ; that part of the process of that manufacture bas already been devoted 
to the articles, so that m their présent condition they are partly manufactured 
handlierchlefs. We couclude that they were properly assessed by the col- 
lecter. 

The protest Is overruled, and the décision of the collector afflrmed. 

W. Wickham Smith, for importers. 
Charles i). Baker, Asst. U, S. Atty. 

WHEELER, District Judge. Affirmed on the opinion of the 
board. 



FABRICANT y. PHILADELPHIA RAPID TRANSIT CO. 

(Circuit Court, E. D. Pennsylvanla. June 12, 1905.) 

New Trial— Geotjnds. 

The fact that neither party Is entirely satisfled wlth the resuit is no 
reason why a new trial should be granted after a fair hearing before au 
Impartial jury. 

At Law. On motion for new trial, 

Joseph H. Brinton, for plaintiff. 

Wm. M. Stewart, Jn, and Thomas Leaming, for défendant. 

HOLLAND, District Judge. This case was an action for dam- 
ages for Personal injuries caused by the alleged négligence of the 
défendant, tried in this court April 6, 1905, and resulted in a ver- 
dict in favor of plaintiff for $3,600. Motion for a new trial was duly 
made. The reasons assigned hâve been considered, but we fail to 
find any error either in the trial or the charge of the court. The 
case was fairly submitted to the jury, and the verdict was justified 
by the évidence in the cause. The fact that neither party is entirely 
satisfied with the resuit is no reason why a new trial should be 
granted after a fair hearing before an impartial jury. 

The motion for a new trial is therefore overruled. 
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BRAUER V. MACBETH. 

(Circuit Court of Appeals, Second Circuit. April 12, 1905.) 

No. 166. 

1. CoNTEACT— Time fob PEKroBMANCE— SpECirriNo Dat for Pebfoemance. 

Where a contraet by Its terms is to be performed on a day named, both 
parties bave tbe whole of the business day in which to tender perform- 
ance. 

[Ed. Note. — For cases in point, see vol. 11, Cent. Dig. Contracts, § 957; 
vol. 45, Cent. Dig. Time, § 53.] 

2. Sale— Action fok Bbeach of Conteact— Questions fob Juet. 

Plaintiff entered into a contraet with défendant for the purchase of a 
vessel, title to which was to be transferred at a place and on a day stated, 
together with her "unexpired insiirance fully paid." Plaintifi: was at the 
same time and place to make paynaent in accordance with the terms of the 
contraet In an action for breach of the contraet, it was shown that 
plaintiffi's agent and défendant met at the designated time and place in 
the forenoon, when défendant stated that he lïad obtained assignments 
of some of the Insurance policies, but other underwrlters refused to trans- 
fer, and he ofEered to obtaln new Insurance for the deficiency, or new In- 
surance for the entire amount, for the unexpired term of the old policies. 
There was évidence on behalf of défendant that after some discussion 
plaintiff's agent went out, stating that he would return at 2 o'clock ; also 
that défendant could bave proeured the required Insurance, and otherwise 
complied strictly with the terms of the contraet before the close of the 
day, but no formai tender of fuU performance was made. Held. as deter- 
mlned on a prier hearing, that the Insurance offered, if in reliable com- 
panles, met ail the requirements of the contraet, and that défendant had 
the full day In which to perform or tender performance ; also, that plain- 
tiff could not recover if performance was prevented by the action of his 
agent, which was a question for the jury. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon writ of error to review a judgment of the Cir- 
cuit Court, Southern District of New York, entered upon verdict of a jury 
in favor of défendant in error, who was défendant below. The same contro- 
versy was before this court sub nomine. Livermore v. Brauer, 128 Fed. 265, 
62 C. C. A. 647. It is concerned with the disposition of a fund of some $10.000 
deposlted by Brauer with Livermore, to be held by the latter until a certain 
contraet of sale should be carried out by the vendors, Macbeth & Gray, when 
said sum should be paid to them as part of the purchase money ; with the fur- 
ther provlso that If the vendors failed to carry out their agreement, the de- 
poslt should be returned to the vendee, while, if the vendee defaulted, it 
should be paid to the vendors as liquidated damages. The contraet of sale 
provided (Inter alia) that the vendors, Macbeth & Gray (Gray is since de- 
ceased), would on or before February 1, 1901, exécute and deliver to Brauer 
or his nominee the necessary documents to vest in him good title to the steam- 
er Dunmore, "her fixtures, tackle, equipment and the materials and stores on 
board, and her unexpired Insurance fully paid, as she stood on December 15, 
1900, free and clear of ail Incumbrances, together with ail the earnings of said 
vessel from and after Dec. 15, 1900, under the charter party under which she 
salled Dec. 16, 1900." The vendee agreed to pay some £7,000, with interest, 
in cash, to give an order on Livermore for the $10,000, and to exécute and 
deliver a purchase money mortgage for £11,900; ail of which payments were 
to be made in Glasgow, Scotland, on or before February 1, 1901. Référence 
to other facts wIU be found in our former opinion. 

13S F.— 62 
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Ira D. Warren, for plaintiff in error., , 
J. Parker Kirlin, for'defendant in error. 

Before LACOMÎBE, ^ÔWNSEND, and CÔXË, Cîrciiit'judges, 

LACOMBE, Circuit Judge (after stating the facts). The time 
a,nd place of performance of the contract was Glasgow, February 
ï, 1901, and each party had the whole of business hours on ,that 
date to complète what the contract required him to perform. Con- 
cededly, on that day Macbeth had not procured assigriments of ail 
the identical insurance policies which were on the vessel Decémber 
15, 1900, and he could not hâve procured them that day, since twô 
underwriters (to the extent of £2,500) had absplutely refused to 
make any transfer. A large part of the brief for plaintiff is con- 
cerned with the proposition, which is abundantly settled by au- 
thority, that, when a party to a contract has stipulated that he is to 
receive a certain specifiéd thing, he cannot be cômpelled to accept 
soiriething else which the other party, or eyen a jury, may think is 
"equally good." But that question is not presented on this appeal. 
This court has construed the clause in the contract "and her unex- 
pired insurance fully paid, etc.," as meaning that to the extent to 
which the ship was covered by insurance on Decémber 15, 1900, 
Macbeth & Gray werC; obligated to vest the vendee on February 
Ist with fully paid policies issued by underwriters as good at least 
as those which were underwriting her on Decémber 15, 1900. And 
ît was held in that opinion that, "if Macbeth & Gray had made 
tender of such insurance at the interview in Glasgow, they would 
bave satisfied the condition." That is the law of this case, and its 
acceptance materially reduces the subjects of discussion presented 
on this a^ppeal. • ' 

The court charged the jury that the défendant had the whole of 
the business day of the Ist of February in which to perform ; a 
proposition which does not seem to be questioned. Indeed, both 
sides had the whole of that day, and it is therefore immatefial 
whether either, at the beginning of that day, was in a position in- 
stanter to complète the businesSi except as the condition of pre- 
parednëss or unpreparedness might assist the jury in determining 
the question, which was submitted to them, whether performance 
was possible, and would hâve been carried out, had the course of 
proceedings not been interfered with. And it was held on the 
former appeal that, if the évidence should show that the plaintiff 
deprived Macbeth & Gray of ah opportunity of tendering perform- 
ance, he could not insist upon their default. There are widely dif- 
férent stories of just what took place in Macbeth's ofEce in Glasgow 
on February Ist. Defendant's story is that, after explaining the 
situation as to the old policies and some discussion thereon, he of- 
fered to Mr. Warren, Brauer's représentative, to give him new 
équivalent insurance for the small amount that could not be trans- 
ferred or, if desired, for the whole' amount of insurance that was on 
the vessel, and that there would hâve been no difficulty in obtaining 
such new insurance in Glasgow in straight full-paid Lloyds policies 
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that same afternoon at a small expansé; that, as to the accumulatedi 
earnings under the charter party, he was fully prepared to pay them 
there and then, as soon as some arrangement was corne to as to 
what should be donc touching the insurance; indeed, it would seem 
that the amount of cash due from Macbeth to Brauer for charter 
earnings was less than the £7,000 due under the contract from 
Brauer to Macbeth; that the question as to insurance was still un- 
der discussion when Warren temporarily withdrew, indicating that 
he would return certainly by 2 o'clock to renew the negotiations, 
which would then be carried to a consummation. Plaintiiï's story 
is that, when Warren was informed as to the situation touching the 
insurance policies, he said that he was not authorized to accept the 
proposais made by Macbeth, turned around, and walked out of the 
office. Upon sucïa a conflict of évidence the jury only could décide. 
According to defendant's story, he was not, as plaintiff argues, con- 
cededly in default, unable to comply strictly with the terms of his 
contract, and negotiating to secure the acceptance of an alternative. 
Construing the clause as to insurance as this court has construed it, 
he was not yet in default, and was, as he testified, able to give the 
kind of insurance called for as soon as the other side should flatly 
refuse to receive any part in the other kind. By their verdict the 
jury hâve found (on évidence sufficient to sustain their finding, 
if they believed defendant's story) that Brauer's représentative 
had agreed to return at 2 p. m.; that had he donc so, and then 
stated that he would not accept any of the old insurance, part of it 
not being as yet actually transferred, and most, if not ail of it, being 
in so-called "club policies," which might fairly be considered as not 
"fully paid," Macbeth could easily hâve procured, and tendered 
him long before the close of the business day, Lloyds policies for 
the fuU amount which under the former décision he was entitled to 
give, and could at the same time hâve tendered in cash the full 
amount of earnings under the charter party ; and that he would hâve 
done both thèse things within the time allowed him for performance 
had Brauer's représentative returned at the time indicated with a 
defînite statement as to whether he would or would not accept any 
part of the old insurance, some of which had been in fact duly trans- 
ferred. Under our former décision the court was bound to send 
those questions to the jury upon such conflict of testimony, and 
their verdict is conclusive, unless there was réversible error either 
in admission of testimony or in the charge. 

Of the assignments of error which deal with the admission of 
évidence, some deal with the right of défendant to offer other insur- 
ance than such as was oh the ship December 15, 1900, and are not 
separately discussed in the brief. Exception was reserved to a 
question which asked the witness whether on February Ist he was 
"prepared" to pay over the amount due upon the charter party. 
This did not necessarily call for a conclusion ; no doubt it was un- 
derstood by the witness and by the jury as inquiring if in fact at 
that time ha had ready the money needed to pay the sum due. 
And if it did elicit a conclusion it was harmless, for cross-examina- 
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tion would havè quickly shown just what the wîtness meant by 
"prepared." 

Exceptioiis were reserved to testimony about Macbeth's efforts 
to get consents to the transfers of the old policiés. It is not per- 
ceived how the testimony was harmfui, even if the évidence were 
irrelevant, which is by no means clear. Other objections to testi- 
mony were not followed up by exceptions. 

Many exceptions were taken to the charge. Some of them deal 
with so much of the charge as instructed the jury that the plaintiff 
must satisfy them that he had offered performance, and that défend- 
ant had substantially refused to perform. In view of the fact that 
there was conflicting evidetice as to whether the £7,000 which 
plaintifï was to pay had even béén brought to the place of meeting 
in a form which défendant was wîlling to accept as cash, the charge 
was entirely correct in that respect. 

Exception was taken to the court's instructing the jury that they 
were to disregard defehdaht's offer to prove that he had sustained 
damages by reason of the failure of plaintiff to carry out the con- 
tract. This is clearly frivolous. Other exceptions are not much 
better. 

Objection was taken to the statement that there was no considéra- 
tion of equity in the case. The context shows that this statement 
merely cautioned the jury that the parties had reduced their rights 
to a written instrument, and that the case should be'disposed of un- 
der its terms, not under any theory of hardship either way. 

It was objected that the court remarked that evidently the vendors 
were not willing to give in December an option of purchase good 
till February Ist, thus cutting themselves off from the chance to 
sell the ship elsewhere, without requiring a deposit. This was 
manifest on the face of the contract itself. 

So, too, it was objected that the court said the contract was drawn 
rather favorably to the plaintiff ; but in the same sentence the court 
explained that the contract limited defendant's recôvery in case 
of breach to $10,000, but left plaintiff free, in case of breach, to re- 
covër any damages he might be able to prove. 

It would be a waste of time to go over ail thèse minute criticisms 
of the charge, which very fully and fairly presented the évidence to 
the jury. We find no Sound exception to any material part of it. 

The judgment of the Circuit Court is affirmed. 



HUGHES V. PFLANZ, Jaller, 

(Circuit Court of Appeals, Sixth Circuit, June 6, 1905.) 

Extradition— Construction of Pedkkal Constitution and Stattite— 
Persons Chakgkd with Crime. 

In article 4, § 2, of the Constitution of the United States, providlng for 
the extradition from one state to another of persons charged with crime, 
and Rev. St. § 5278 [U. S. Comp. St. 1901, p. 3597], enacted for the carry- 
Ing out of such constitutional provision, the term "charged with crime" 
is used in its broad sensé, and Includes ail persons accused of crime by 
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légal proceedlngs ; the charge contlnuîng untll such person has been tried 
and acquitted, or, if convlcted, until the sentence Imposed has been per- 
formed. 

[Ed. Note. — For cases In point, see vol. 23, Cent. Dig. Extradition, § 31.] 

2. Same— Evidence to Sustain Proceedings. 

Where a charge ot crime made against a person in affldavits flled before 
a magistrate or a court has culminated in a conviction, the record of such 
conviction is sufflcient évidence in proceedings for his extradition from 
another state, and the question as to the sufficiency of the affldavits be- 
comes Immaterial. 

S. FEDERAL Courts— FoixowiNG State Décisions— Constittjtionalitt of 
Statut*. 

The décision of the highest court of a state upon the constitutionallty 
of a statute under the state Constitution Is binding on the fédéral courts. 

[Ed. Note. — For cases in point, see vol. 13, Cent. Dig. Courts, §§ 956, 
957. 

Pollowlng state décisions, see note to Wllson v. Perrln, 11 C. C. A. 71, 
and Hill v. Hite, 29 C. C. A. 553.] 

ti. Extradition— Fugitive from Justice— Escaped Convict. 

A person who, after havîng been convicted of a crime committed within 
a state, when sought for, to be subiected to the sentence of the court, is 
found within another state, Is a fugitive from justice, within the meaning 
of the extradition statute. 

[Ed. Note. — For cases in point, see vol. 23, Cent. Dig. Extradition, § 32. 

Fugitives from justice under extradition laws, see note to In re Strauss, 
63 C. C. A. 104.J 

Appeal from the Circuit Court of the United States for the West- 
ern District of Kentucky. 

The relator, Nelson B. Hughes, stole a gold watch in Putnam county, Ind., 
August 4, 1898. On the same day, affidavit was made before a justice of the 
peace of Putnam county, charging relator with the offense of laroeny. The 
Justice thereupon issued a warrant for Hughes' arrest, which was du!y executed, 
and the warrant, with its return, flled in the office of the Putnam circuit court. 
On September 5, 1898, the prosecuting attorney for Putnam county filed an- 
other affldavlt and a criminal information in the Putnam circuit court. This 
second affldavlt was filed with the criminal Information, and made two 
charges : First, of stealing the watch, and having been previously tried and 
convicted of petit larceny ; and, second, of robblng the owner of the watch 
by violence. This affidavit was not swom to before a justice of the peace, 
but before the clerk of the circuit court of Putnam county. 

The Information of the prosecuting attorney followed the language of the 
affidavit, making the charges in two eounts. A nolle prosequi was entpred 
as to the second count, charging robbery with violence. On September 6, 1808, 
a trial was had in the Putnam circuit court, and a jury found relator guilty 
as charged in the first count of the criminal information, and also found that 
he was 25 years of âge. Judgment was accordingly entered, confining Hughes 
4n the Indiana Reformatory, or at such place as might be designated by the 
board of managers, for a term of not less than 1 year, nor more than 14 years. 
Hughes was committed to the institution September 25. 1898. Under the In- 
diana law, on January 9, 1903. relator entered Into what is called a "parole 
agreement," and was paroled by the board of managers of the Indiana Re- 
formatory "to go outside of the buildings and inelosure of said reformatory. 
upon the conditions stipulated." The parole agreement required him to "re- 
main in the légal custody and under the control of said board of managers." 
Appellant violated the conditions of the parole agreement, and on June 3,- 1903, 
was declared delinquent by the board of managers, and his arrest and return 
to the reformatory ordered. He departed from Indiana in December, 1902, 
and went to Kentucky. where he remained until arrested in thèse proceedings. 
A request for a réquisition was on February 28, 1905, made by thte reformatory 
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superlntendent to the Govemor of Indlana. On Febniary 28, 1905, a' réquisi- 
tion for the rendition of Hughes as a fxigitive from justice was Ispued by the 
Governor of Indlana, addressed to the Governor of Kentucky. The papers 
with this réquisition did not include the original affldavit made bef ore the 
justice of the peàce, nor the original warrant issued by the justice, upon 
which relator was flrst arrested, but began with the affldavit made bef ore the 
clerk of the Putliam circuit court, and the crimlnal information of the prose- 
cuting attorney of Putnam county. On March 1, 1905, the Governor of Ken- 
tucky honored the réquisition by Isaulng hls warrant of arrest for Hughes, 
and he was arrested in Boyd county, and brought to Louisville by the sherifi" 
of that county, and lodged in the Jefferson county jail on March 11, 1905. 

Proceedings In the Jefferson circuit court for the identification of Hughes 
and his dellvery to the Indlana agent were postponed, to allow him to apply 
for a writ of habeas corpus, until March 18th, on which date he flied his péti- 
tion in the United States Circuit Court for the Western District of Kentucky, 
at Louisville. The petitloç for the writ récites the trial, conviction, and parole 
of Hughes ; that he departed frOm Indlana and came to Kentucky ; the réqui- 
sition of the Governor of Indlana ; and the arrest of relator under the war- 
raàt of the Governor of KéntUCky. It àsks the writ of habeas corpus on the 
ground that breaklng hls parole Is not à crime under the law of Indlana ; 
that he was not eharged with a crinie of any klnd, for which he could be ar- 
rested and further punlshed, but only with a conviction of qrlme. Copies 
of the original papers forwarded with the original réquisition are flled with 
the petitloku The hearing of the motion for the writ was postponed until the 
20th of March, when it was further postponed until the 27th, on which date 
the writ was granted. Meanwhlle a second réquisition was made by the 
Goverilor of Indlana upon the Govemor of Kentucky, accompanied by a new 
set of papérS, in which was included the original aflidavit before the justice 
of the peace, and also the justlce's original warrant for Hughes' arrest. A 
second warrant for the arrest of the relator was issued by the Governor of 
Kentucky, upon the second réquisition, was delivered to the.sherlff of Jeffer- 
son county, and served upon the jaller of Jefferson county, and left in hls 
possession as hls warrant of authorlty for the détention of relator. 

The response of the jaller of Jefferson county was filed March 28th, and it 
alleged that he held relator In custody under both the warrants which had 
been issUed by the Governor of Kentucky. With the response were filed eer- 
tlfied copies of the second réquisition and accompanylng papers, and also the 
Governor's second warrant of arrest. The relator moved to strlke ont ail that 
part of thé response of the jaller which set up the second réquisition and ex- 
tradition papers, and also speclally moved to strike ont the afiîdavit made be- 
fore thè justice of the peace, which motions were overruled. Relator also 
demurred and escepted to the response of the jaller, and hls demurrer and 
exception were overruled. On March 29, 1905, the court dismissed the péti- 
tion ônd diseharged the writ of habeas corpus, and an arrangement was made 
by which the relator was retalned In the custody of the United States mar- 
Shal for thé Western District of Kentucky, In the jall of Jefferson county, to 
awalt the disposition of this appeal. 

Herman Morris and Walter L. Neible (James A. Williams and 
Walter J. Kohn, of counsel), for appellant. 

George Du Relie and Walter L,. Vaughan (Charles W. Miller, 
C. C. Hadley, and Du Relie & McHenry, of counsel), for appellee. 

Before LURTON, Circuit Judge, and THOMPSON and 
WANTY, District Judges, 

WANTY, District Judge, aftermaking the foregoing statement, 
delivered the opinion of the court. 

If it isheld that the irideterminàte sentence law of Indiana is con- 
stitutional, it is conceded by the relator that he is an escaped con- 
vict ; but it is contended that he is not a person eharged with crime. 
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within the meaning of the fédéral Constitution and statùte relating 
to extradition frôm one state to another ; that the term "charged with 
crime," used in the Constitution and statûte, means a charge by in- 
dictment or affidavit made before a niagistraté, and that the charge 
must be a pending charge, on which the relâtOf could be tried when 
returned to the demanding state, and not a judgment of conviction, 
upon which he would be returned to the administrative authorities ; 
that although the relator has been tried, convicted, and sentenced 
in the state of Indiana, and the term of sentence has not yet expirèd, 
there is no authority under the Constitution and statute for compel- 
ling his return. 

The Constitution of the United States (article 4, § 2) requires that 
"a person charged in any state with treason, felony, or other crime, 
who shall flee from justice, and be found in another state shall on 
demand of the executive authority of the state from which he fled, 
be delivered up, to be removed to the state having jurisdiction of the 
crime." The law of Congress passed in 1789 (now section 5278 of 
the Revised Statutes of the United States [U. S. Comp. St. 1901, p. 
3597]), providing for the carrying out of this provision of the Con- 
stitution, says: 

"Whenever the executive authority of àny state or territory demands any 
person as a fugitive from justice, of the executive authority of any state or 
territory to vrhieh such person has fled, and produces a copy of an Indictment 
found or an affidavit made before a magistrate of any state or territory, 
charging the person demanded with having committed treason, felony, or 
other crime, certifled as authentie by the Governor or ehlef magistrate of the 
state or territory from whence the person so charged has fled it shall hë the 
duty of the executive authority of the state or territory to which such person 
has fled to cause him to be arrested and secured, and to cause notice of îiis ar- 
rest to be glven to the executive authority making such demand, or to the 
agent of sueh authority appointed to receive the fugitive to be delivered to 
such agent when he shall appear." 

The statute of Kentucky of 1903 (section 1928) provides for the 
procédure under which extradition is ordered when a réquisition is 
made upon the Governor. 

The term "charged with crime," as used in the Constitution and 
statute, seems to us to hâve been used in its broad sensé, and to in- 
clude ail persons accused of crime. It would be a very narrow and 
technical construction to hold that after the accusation, and before 
conviction, a person could be extradited, while after conviction, 
which establishes the charge conclusively, he could escape extradi- 
tion. The object of the provisions of the Constitution and statute 
is to prevent the escape of persons charged with crime, whether 
convicted or unconvicted, and to secure their return and punish- 
ment if guilty. Taking the broad définition of "charged with 
crime" as including the responsibility for crime, the charge would 
not ceasé or be merged in the conviction, but would stand until 
the judgment is satisfied. It would include every person accused, 
until he should be acquitted, or until the judgment inflicted should 
be satisfied. Any other construction would prevent the return of 
escaped convicts upon the charge under which they had been sen- 
tenced, and defeat in many instances the ends of justice. 
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The relator was convicted qf the crime of larceny.in Indiana, and 
sentenced, andthe term of sentence ' has not yet expired. That 
charge of larceny CQntinues to t>e a charge against him until the 
sentence has been performed, and he therefore stands "charged with 
crime," within the meaning of that term as used in the fédéral 
Constitution. The question has not often been raised, but in the 
only instances called to our attention where it has been the forego- 
ing views hâve been adopted. In re Hope, 10 N. Y. Supp. 28 ; 
Drinkall v. Spielgel, Sherifif, 68 Conn. 441, 36 Atl. 830, 36 L. R. A. 
486. 

This view obviâtes the necessity of discussing the many questions 
raised çoncerning the sufficiency of the affidavits upon which the 
charges of larceny before the justice of the peace and the Putnam 
circuit court were based, as the charge has culminated in con- 
viction of a crime with which the relator now stands charged. 

AU of the questions argued relating to the Indiana indeterminate 
sentence statute being violative of the Indiana Constitution hâve 
been decided by the Suprême Court of that stateadversely to the 
contentipii of the relator (Miller v. State, 149 Ind. '607, 49 N. E. 
894, 40 L. R. A. 109), and décisions of the highest court of a state 
upon. the constitutionality of statutes under the state Constitution 
are binding on the fédéral courts. 

There can be no question that the finding of the Governor that 
the relator is a fugitive from justice was bàsed on sufficient évi- 
dence. A person who, having cominitted within a state a crime, 
when sought for, to be subjected to criminal process, is found within 
the territory of another state, has been held by the Suprême Court 
to be a fugitive from justice. Ex parte Reggel, 114 U. S. 643, 5 
Sup. Ct. 1148, 29 L. Ed. 250; Roberts v. Reilly, 116 U. S. 80, 6 Sup. 
Ct. 291, 29 L. Ed. 544. 

The relator had been convicted of a crime in the state of Indiana, 
had not served the term for which he had been sentenced on that 
conviction, and when wanted he was found in the state of Ken- 
tucky. This made a prima facie case, which has not been rebutted. 

The judgment of the Circuit Court is affirmed. 

Note. — The following Is the opinion of Evans, District Judge, In the Circuit 
Court : 

EVÀNS, District Judge. The petltloner In 1898 was convicted In Indiana 
of the offense of larceny, and sentenced to the State Eeformatory for a term 
of from one to fourteen years. It seems, that the imprisonment was to last at 
least for one year, but afterwards Its continuance for the remalnder of the 
term depended upon the action of the State Board of Pardons. The good 
conduet of the prisoner might obtain for him either an absolute or a condi- 
tional release, as might be deterinined by the board. Jàfter something over 
four years' imprisonment, the petitioner was released by the board on a 
parole, the conditions of which he violated and fled to Kentuçky. His arrest 
and return to Indiana were demanded by the executive authority of the latter 
state, and upon the warrant of the Governor of Kentuçky he was arrested 
hère and plaeed in jail. Before he could be returned to the state of Indiana, 
he flled a pétition for a writ of habeas corpus in thèse proceedings, with the 
object of testing the legality of his arrest in Kentuçky, and of his contem- 
plated surrender to the state of Indiana. 

The court has given the subject very careful considération, and the only 
question involved, as It seems to the court, is one that arises out of section 
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5278 of the Revised Statutes of the United States [V. S. Comp. St. 1901; p. 
3597], upon which, coupled with section 753, Rev. St. [U. S. Comp. St. 1901, 
p. 592], and section 2, art. 4, of the Constitution of the United States, must 
be based the sole right of thls court in any wise to interfère, or to release the 
petitioner from the custody of the state offleers. Thèse portions of the act 
which appear to be pertinent to the inqulry are in this language : "Whenever 
the executive authority of any state or territory demanda any person as a 
fugitive from justice, of the executive authority of any state or territory to 
which such person has lied, and produces a copy of an indictment found or 
an affidavit made before a magistrale of any state or territory, charglng the 
person demanded with having committed treâson, felony or other crime, cer- 
tifled as authentlc by the Governor or chîef magistrale of the state or terri- 
tory from whence the person so chargea has lied, it shall be the duty of the 
executive authority of the state or territory to which such person has fled 
to cause him to be arrested and secured," etc. 

It Is Insisted that the provisions of thls section do not embrace a case pre- 
cisely like this, and that the case of a convicted offender who has escapea 
from prison was omitted from the législation, and cannot be supplled by the 
court. To say nothlng of section 2, art. 4, of the fédéral Constitution, it seems 
to the court to be clear that such a construction of section 5278, Rev. St., would 
lead to absurd results, and is therefore inadmissible. Lau Ow Bew v. United 
States, 144 U. S. 59, 12 Sup. Ct. 517, 36 L. Ed, 340, and United States v. Hogg, 
112 Fed. 912, 50 C. C. A. 608— a case decided by the Circuit Court of Appeals 
for this Circuit. It \vould be absurd to extradite on a mère accusation of 
crime, and not after conviction tliereof. The word "charglng," as used in the 
statute, cannot fairly, nor within the object, intent, and splrlt of the section, 
be limited to accusations which merely Initlate crimlnal proceedlngs, to the 
exclusion of cases where the accusation has been supported and maintained by 
a conviction and sentence on a trial in open court. In short, the "charglng" 
is not efïaced by the judgment of conviction, but is rather emphasized by it. 
Notwithstanding a conviction, the charge against the prisoner remains and 
necessarlly inheres In the case. The petitioner must therefore be regarded as 
still being under the charge of lareeny, within the meaning of that word as 
embraced in the statute and constitutlonal provision referred to. 

The court thlnks that it admlts of no doubt that the petitioner, Hughes, is 
a fugitive from justice, within the légal and proper sensé of that word, and that 
he has been demanded as such by the executive authority of the state of 
Indiana. True, the original demand upon the Goverjior of Kentucky was 
based upon the production of a copy of an information, accompanied by an 
affidavit made, not before a "magistrale," but before a clerk of a court; but 
some days ago, on hearlng the pétition, it was conceded that the production of 
a copy of an "information" dld not of itself come up to the statutory provision, 
and it was pointed out by the court that there mlght be doubt whether it has 
not the right to Interfère where the affidavit has been made, not before a mag- 
istrale, but before a clerk. The statute does not seem to contemplate that 
there shall be copies both of an Indictment and of an affidavit made before 
a magistrate. In the opinion of the court, elther of thèse will sufflce where 
ail of the other conditions are met. After the suggestions referred to were 
made, the case was adjourned from time to tlme, and meanwhile the executive 
authority of Indiana secured a copy of an affidavit made in 1898 before a 
justice of the peace, who doubtless is a magistrate, within the meaning of 
the statute, and thls affidavit charged the petitioner with lareeny. Other pa- 
pers relative to the case, includlng the judgment of conviction In the court In 
Indiana, were also secured, and ail were presented to the executive authority 
of Kentucky, and addltloijal réquisition papers were issued and placed in the 
hands of the proper officers of this state. This last-named affidavit was in 
existence, of course, before the pétition was presented to this court. Under 
thèse circumstances, the executive authority of Indiana might mend — it did 
mend — its hold, and after the second réquisition was issued, and after it had 
been placed in the hands of the j aller who had the custody of the petitioner, 
and after the facts were stated orally in court, the writ of habeas corpus 
waa issued, not that the court supposed the petitioner should be discharged, 
but because it did not see its way clear to détermine the questions involved. 
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and inake-np thë* iSScoï^ satlsfactorllj^; wlthout hearlcg' fromthe j aller bf 
Jefferson comnty in i tfespbnse to the .wrlt. That tofflcer madéhls respottfee, 
stating tbe foregolilg faots:; and the court eonsidets, it, especially when viewed 
in connection with the pétition and judgment of conviction, to be suffieient 
to support the action o£ thè State authorlties. ■ ^ 

fAt the final hearin^ ,néithep sidçripïesented any évidence, unless possibly 
one item which had been taken^ care of in. a blll of exceptions, and the case 
was submitted on the pétition of the prlsoner, and the exhlbits filed there- 
withj and upon the respoûse of the jailer of Jefferson county, and the exhibits 
filed, with it. Conceiving, upon the facts stated, that this Is a case coming 
within section 5278, the Court Is'of opinion that the Governor of Indiana had 
the right to demand the petitloner from the authorities of Kéntucky, and the 
latter had. the rlght to recognlze and ènforce that demand. This being so, the 
court is fïirther of opinion that, under the proper construction of the statu- 
tory provisions referred to, the petitloner has presented no clalm, technical 
nor substantial, to be released from the oustody of which he complains, and 
the judgment of the court will be that the pétition be dismissed, and the writ 
of habeâs corpus dischargei . , 



JONES V. BURNHAM, WILLIAMS & CO. et al. 
. (Circuit Cotirt pf A.ppeals, ïhîrd Circuit. June 29, 1905.) 

■'■■" /f '..,':' "■ . Nor27. 

1. BanKbuptcy— Involuntabt Pboceedinèis— Paetnership. 

To sustalij proeeedlngs in involuntary bankruptcy agaînst a person as 
a partner in a flrm, a partnership in factmiist be shown, and the burden 
of proof on the issue rests upon the. petltioners. 

[Ed. Note. — For cases in point, sëe vol. 6, Cent. Dig. Bankruptcy, § 137.] 

2. Samœ. ' '■ .,,..':, : . 

Kvidence considered,i,and7i«î<i insufiacient to establish the existence of 
a partnership between the défendants, in Involuntary proeeedlngs in bajJ'v-' 
rupïcy,: fls alleged in the petltiohi 

Appeal from the District Court of the United States for the Mid- 
dle Di'strict of Pennsylvania. 
For opinion belo\y,see 130 Fed. 475. 

James Harold Warner, for appellant. 
F; P. Prichard, for appelleeS. 

Before .ACHÊSON, iSÂLLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Jiidge. This is an appeal by Frank C. Jones 
from a judgrtient^of the District Court for the Middle District Of 
Pennsylvaniai adjudging the appèllant a bankrupt in. .an involuntary 
proceeding in bankruptcy instituted by creditors of C. F. Beckwith 
& Co. againstC. F. Beckwith a:nd Frank C. Joftes 'a§ alleged part- 
ners, trading aëC. F. Beckwith "& Co. To the creditors' pétition 
Jones put in an.answer under oath denying the allegeid partnership. 
Whether, as charged in the creditors' pétition, a partnership in fact 
existed between C. F. Beckwith and Frank C. Jones, trading âg C. 
F. Beckwith & Co., wâs Ahe fundâmental ànd controlling issue, in 
the case as respects the appellant. ; Collier on Bankruptcy (4th Ed.) 
p. 61. And the burden of proof to show the alleged partnership was 
on the petitioriers. ' ' • ' " 
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At the outset we note three important and undisputed facts: 
First, the alleged partnership was net evidenced by written arti- 
cles ; second, no express oral agreement of partnership was shown ; 
third, there was no participation by Jones in the profits of the firm. 

The firm of C. F. Beckwith & Co. was formed and began business 
in the year 1898. The ostensible partners composing the fîrm were 
C. F. Beckwith and A. L. Derry. The business was the buying and 
selling of mine machinery and supplies. The business was con- 
ducted at the city of Scranton, Pa., by C. F. Beckwith, who resided 
in that city. Jones lived in the city of New York. He was exten- 
sively interested in manufacturing industries, and was a man of 
wealth. There were intimate social relations between the Jones 
family and the Beckwith family. Mr. Jones formed the personal 
acquaintance of young C. F. Beckwith, who had then just left col- 
lège by reason of an accident or ill health, through the latter's 
mother. Jones testifies, "His mother had spoken about him to me 
and his father." Thus commended to his friendly regard, Mr. Jones 
became very much interested in the young man, and soon began to 
render him financial aid in his business. Mr. Jones' uncontradicted 
account of how this came about is this : 

"She [Beckwlth's mother] spoke of his needlng capital; that if he had some 
capital he could pay it offi in a short time, and it would enable hlni to do a 
lucrative business, as he was well acquatnted in Scranton and vlcinity, and 
had many friends. I then either told him or wrote him (I forget which) that 
I would discount notes for him, which he could pay ofC gradually from his 
business. The resuit was that as far as I reeolleet now, the flrst would be 
$500 or $1,000, and then It increased to $5,000 or $6,000 of notes from time 
to time he would send to me as he needed the money for paying for goods 
he had boiight and had not collected from them, and I got them discounted 
in my banks in New York, and sent him the proceeds ; and regularly as each 
note came due he would send me a new note or cheek, reduclng the note a 
little, and for the Interest on the new note, and I would send him the proceeds 
of the new note." 

The learned judge below in his opinion said, "The relation be- 
tween the two parties concerned as respondents was in the begin- 
ning the outcome of social friendliness." This was certainly the 
case, and we discover nothing in the proofs to show that the rela- 
tion between the two was ever other than the "outcome of social 
friendliness" during the whole time in which Jones was extending 
financial aid to Beckwith. 

Besides his indorsements of C. F. Beckwith & Co.'s notes, Jones 
guarantied some accounts of the firm for purchases of goods. In 
every instance, however, his liability was incurred by some spécial 
contract — a guaranty or an indorsement — covering the particular 
transaction. The liabilities he thus incurred were indeed large in 
the aggregate, but his indorsements extended over several years, 
and included renewals. Young Mr. Beckwith was constant in his 
requests for such accommodations, and Jones responded generously. 
When asked why he, thus assisted Beckwith, Jones answered, 
"Well, I assisted him on account of my friendship for his famify," 
artlessly adding "as I hâve assisted a number of people in the same 
way/' 
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The largest transaction with, which Jones was connected by in- 
dorsement was a purchase of old rails, which Jones thus explained: 

"A lot of seeondhand rails were sold by the St. Louis & San Francisco 
Kailroad, ' and Mr. Beekwith told me he had bought some, and had found a 
customer for most of them in a Mr. Devlin, and from tlme to time they 
were sold to Mr. Devlin ; and, In ordér to finance that transaction, Mr. Beek- 
with asked me for larger indorsements, always holding ont the idea that, 
when he recelved the fuU money from the rails, thèse notes would ail be paid 
off, and also the other notes that I was carrying In New York, through the 
profits." 

The examination of Mr. Jones as a witness was thorough. He de- 
nied positively that he was connected with Beekwith as a partner, 
or had any financial interest in the firm of C. F. Beekwith & Co. 
But he did not confine himself to, a mère déniai of partnership re- 
lations.' His explanation of his dealings with Beekwith and said 
firm was circumstantiâl, straightforward, and full. He distinctly 
testifîed that ail his guaranties and indorsements were entirely 
gratuitous, and out of f riendship to Beekwith and his family. His 
version of the relation that existed between himself and C. F. 
Beekwith & Co. is consistent with ail the circumstances of the case. 
For instance, what would be more natural than to furnish from 
time to time statements of the condition pf the firm's business to 
one whose accommodation indorsements Were constantly sought? 

The principal witness for the petitioners was C. F. Beekwith. 
Upon his testimony, which, in so far as unfavorable to Jones, is 
contradicted by the latter, the case of the petitioners in the main 
dépends. It is indeed said that Jones -made an admission to Mr. 
Dolphin that "he was interested' with Beekwith," and "also de- 
clared that he was a partner to Col. Sfckles, of New York, and to 
Mr. Cofïin." But ail Ûîis rests exclusively upon the uncorroborated 
testimony of C. F. Beekwith. Mr. Dolphin did not testify at ail ; 
neither did Col. Sickles or Mr. Coffin. It is most significant that 
Beekwith did not testify to any express agreement of partnership. 
He did not' state the terms bf partnership. Upon the crucial ques- 
tion of fact he simply affirmed that Jones was a partner in C. F. 
Beekwith & Co. from the time that firm began opérations. Coun- 
sel on behalf of the petitioners asked him, "Who were interested 
in the firm of C. F. Beekwith & Co. at the time, or who were part- 
ners?" to which he answéred, "Mr. A. L. Derry, Scranton; Mr. 
Frank Cazenoya Jones, of New York; and myself." The rest of 
his testimony consists ^ôf a récital -of circumstances to jtistify his 
stated conclusion or infèrence (for it really amounted to no more) 
that Jones was a partner. Thus in his examination in chief this 
occurs: 

"Q. Who furnlshed the backlng or the money for the firm of C. P. Beek- 
with & Co.? A. Frank Cazenova Jones. Q. How wias that money ràlsed? 
A. lOn notes Mr. Jones indorsed." ■: 

Again, in his examination in chief we find the following: 

"Q. What, if anything, did Jones say to you as to his backlng of the flrm, 
or his financial interest in the firm? A. Mr. Joncs said to me any tlme we 
needed the money I eould gét it. Q. When ref erred to, what did he say as 
to his connection with the firm of C. F. Beekwith & Co.î A. I heard Mr. 
Jones say he was interested in me." 
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Beckwith, indeed, testified that he had introduced Jones as his 
partner to people, and nanied several persons, but not one of them 
was called to corroborate him. 

The books of the firm presumably would show that Jones was a 
partner if such were the case. Yet the books were not produced, 
although undoubtedly in the hands or under the control of the 
petitioners. It may well be assumed that the books contain no évi- 
dence to corroborate the assertion of Beckwith that Jones was a 
partner. 

The correspondence in évidence, we think, disproves the alleged 
partnership. The earliest letter was written by C. F. Beckwith to 
Mr. Jones soon after the firm of C, F. Beckwith & Company was 
formed and had begun business, and in the same year. As furnish- 
ing a key to the whole correspondence which followed, we quote 
this letter at length, and extracts from the statement inclosed 
therein. 

"Scranton, Pa., November 16th, 1898. 

"Mr. Frank C. Jones, Président Manhattan Rubber Company, 18 Vesey Str., 
New York City — My Bear Mr. Jones : Enclosed you wiîl flnd statement of 
my business to date (face of Ledger with Mdse. Int. added), and a few ex- 
planations below. Keally thls does not do us crédit, since we . are working 
very hard on two or three large orders, any one of whlch would materially 
alter the looks of our accounts. I hâve just closed a nice order for flre appa- 
ratus, but hâve to séll on slxty days. 

"Your telegram came this morning. Indeed your prompt reply only em- 
phaslzes your goodness and places me farther away from the point where I 
might be able to thank in suitable terms. 

"I am not going to attempt to thank you for the last favor — it Is beyond 
me, but with my kindest regards, I am, Most indebtedly yours, 

"[Slgned] C. F. Beckwith." 

Does this letter indicate any partnership relation between the 
writer and the person addressed? Does it not rather express the 
natural sentiments of a beneficiary to his benefactor? 

The inclosed statement referred to in and by this letter contains 
the following explanation : 

"I do not kriow whether I bave told you just how Mr. Derry stands. When 
I flrst took him in he had absolutely nothing, so I hâve had to pay some of 
his bllls and advance him some money from tlme to time. At the same time 
he assumed half of the debt that I had contracted up to that time (about 
$400.00). To balance this indebtedness, outside of his expense account — 
traveling, etc., for me — he is going to give me his note with a first-class en- 
dorser." 

And the inclosed statement concluded thus: 

A. L. Derry. 

September Ist, one-half net indebtedness $197 47 

September withdrawals, less expenses 30 45 

October withdrawals, less expenses. 63 59 

$291 51 
C. F. Beckwith. 

September Ist, one-half indebtedness Ç197 48 

September, investirent $100 00 

October, investment 60 00 

By balance ..., 37 48 

$197 48 $197 4S 
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■ Tjiîs documèhtary évidence discrédits tlie verbal stâtement Beck- 
with now makes that Jones was a copartner with him and Derry, 
for his contemporaneous written stâtement shows that the firm 
was composed of Beckwith and Derry only, and that they were equal 
partners. Other proof shows that Beckwith and Derry were the 
ostensible partners. Thus Beckwith testifies : 

"Q. At the tlme durlng whlch Derry was a partner, what was the form 6f 
the létter paper? A. 'CF. Beckwith & Company' — '0. F. Beckwith' one cor- 
ner, and 'A. L. Derry' In the other corner. Q. Did Mr. Jones' name appear 
in the paper? A. It did not." 

As showing what the true relation between Jones and Beckwith 
was, we hère quote from a lettei* which the latter wrote to the 
former: - 

' "Scranton, Pa., Aprll 9th, 1900. 

"My Dear Mr. Jones: Tours of the 7th instant, togetlier with the check 
for $656.96 received. Please accept my thanks. * * * You need never 
fear thatil hâve failed to place you on the top round of faithful friendship, 
and I assure you that I wlll fully appi-eciate the fact that not one young man 
in a tbousand has the advantage that I hâve in a good Sound advlser back 
of him. ■ 

"I hâve had a hard pull in a fleld where compétition is terrifie and prices 
necessarily low, but I hope we shall be able to pull out ahead each month 
now. 

"When I am able to caneel the flnancial iudebtedness to you, I shall be the 
happlest boy in Penna. 

"I wiJi send you the $450.00, note for endorsement in a day or two. I meant 
to flnd but how much we cah afford to reduce it, if any, before getting your 
endorsement. I would like to pay this note in full and then make another 
hère at thé Traders', Bank for enough to take one of or two or three New 
York notes ofC your hands. 

"Pleàse don't congratulate me for a while yet, for I would not want to 
hâve you recall any such communication later on. It Is not necessary to 
praisé me, as I know you are the best f riend I hâve and I never f orget this 
fact for one moment 

"With kindest regards and deep appréciation of your many kindnesses, I 
am yours sjneerely and affectionately, 

"[Slgned] Chas. F. Beckwith." 

In a letter from Beckwith to Jones dated May 21, 1900, Beckwith 
says : 

"I saw Mr. Phillips to-night, and he said he would cover my check Wednes- 
day, if I could get an endorser on note for a few days. I asked him if your 
endorsement -would go, he said, sure. Now in order to cover the complète 
account, I enclose note for ten days for $2,500.00 for your signature. I feel 
that I can do this in the présent emergency, since you bave told me to go to 
yon when in trouble. * • * ThanUing you again with ail my heart for 
your great kindness, I am, slncerely and devotedly yours." 

In the spring of 1901 the correspondence related to the dissolu- 
tion of the partnership between Beckwith and Derry. In a letter 
dated May 3, 1901, Jones wrote to Beckwith: 

"I bave read your letter very carefully, and the more I thlnk the matter 
over and the more you write me, the more convlnced I am that there is noth- 
ing left for you to do but to dissolve partnership with Derry, as it would 
never do" for you to hâve as a partner a man with his record, as it would be 
sure to injure you in a business way, and would ruin your flnancial crédit. 
• ♦ * And in the meantlme I would bave my liues laid to get hold of 
Carter or some one else to take in with you, but I would not bave any naine 
on the paper except C. F. Beckwith & Co." 
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In a letter dated May 31, 1901, Beckwith wrote to Mr. Jones : 

"Serantbn, Pa. November 20th, 1901. 

"My Dear Mr. Jones: I received yours of the 28th out hère at the house 
last night, and hâve caref ully noted ail Of your advicè. In réply, let me say, 
my dear Mr. Jones, your advice Is just as much appreclated and considered 
just as valuable by me as your financîal help. I fully understand the spirit 
of your letter and thank you from the bottom of my heart for writing as you 
hâve. * * • Before closlng this scrlbble, I want to say again that I can 
never tell you in adéquate terms how much ail you hâve done for me has been 
appreclated by me. I think I always take your letters in the spirit they are 
written, and I always keep letters like the one you sent me yesterday sepa- 
ràtely and re-read theni often. Your sound advice I can always take, but 
some of the great favors you hâve extended to me hâve completely floored 
me, as I did not know there was any sueh frleud as you hâve proved to be, 
except.ln story books of mf boyhood days, at which I hâve turned up my 
nose for some time."^ 

Notwithstanding an expression or two which read alone might 
seem to import that Mr. Joties had a pecuniary interest in the firm 
of C. F. Beckwith & Co., the correspondencé as a whole négatives 
the allçgèd partnership,' and convincingly sustains the testimony of 
Jones. 

It only remains for us to notice the testimony of Mr. Merrill, who, 
as ' the représentative of Dun's Commercial Agency, intervièwed 
Mr. Jones in the month of June, 1901. Merrill states Jones "told 
me he was then and always had been a spécial partner of Mr. Beck- 
with in the firm of C. F. Beckwith & Co. ; that he furnished him 
capital, and started him when he left collège, and was backing 
him," etc. Jones dénies that he told Merrill he was a spécial part- 
ner. Now, no one connected with this litigation prétends that 
Jones was a spécial partner. Such proof would defeat the cred- 
itors' pétition. This proceeding is based on an alleged gênerai 
partnership, and must be so based. Collier on Bankruptcy (4th Ed.) 
p. 61. Evidently Mr. Merrill is mistaken in his recollection of 
Jones' language, or he has given an erroneous interprétation to 
what Jones said about his furnishing capital to Beckwith and 
backing him. 

Upon a considération of the whole évidence, we are of opinion 
that the petitioning creditors failed to make out their case. The 
proofs, we think, did not warrant a judgment in their favor against 
Mr. Jones. 

Thè judgment of the District Court adjudging the défendant 
Frank C. Jones a bankrupt is reversed, and the cause is remanded 
to that court, with direction to enter judgment in his favor, with 
costs. 
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NOETHBRN PAC. RT. CO. v. KBMPÏON. 

(Circuit Court of Appeals, Ninitli Circuit. May 29, 1905.) 

No. 1,072. 

1. Pabol Evidence— Consteuct;ion of Conteact— Time and Mannee or Pbb- 

FOEMANCE. 

Where a contract for the transportation o£ 11 ve stock was sîlent as to 
the tlme and mànner of performance, paroi évidence was admissible to 
shov? that it was customary to furnlsh an independent train for the trans- 
portation of stock amounting to 10 cars or upwards, when demanded. 

2. Caebiage of Live Stock— Action fge Delay— Instructions. ; 

In an action for damages resultini? from d«lay in transportation of 12 
cars of live stock, plaintifC testifled that it was customary for the rail- 
road to furnlsh independent power for the shlpment of 10 cars or more, 
when demanded, and "we always expect it [Independent power] whén shlp- 
plng either in or out, We collect a train load, and' were entitled to a 
stock train. If we had ten cars or more, we generally get separate power 
for thém." Another witness, who had been a long time In the.cattle busi- 
ness, testifled: "If we hâve a train load, we hâve power of our ovra. 
A train load is from ten cars up." Held, that such proof Justified an in- 
struction that the jury might consider the évidence relating to the ques- 
tion whether cattle belng transported in a number gréa ter than 10 car 
loàds were or were not hauled. by reguj^r freight trains, or trains gotten 
up specially for the purpose of transportlng them. 

3. Kes Gest*— Çtatements of Servants. 

In an action agalnst a carrier for delay In transportlng cattle, a state- 
ment by defendant's rallroàd conductor, made to plaihtifC, during the 
transportation, in response to a question, "Why don'tyou get ovér the 
road?" "I can't get anywhere with this dumn^y. They shouid hâve known 
better than to send it out this klnd of weat&er" — was admissible as rea 
gestse. 

[Ed. Note.— For cases in poiut, see vol. 20, Cent Dig. Evidence, § 308.] 

4. Caeeiage of Live Stock— Action fob Delay— Insteuctions—Res Ipsa Lo- 

quitue. 

Where, in an action for Injuries to cattle sustained by delay in trans- 
portation, the évidence showed that 70 hours were cônsumed in making 
a trip which ordlnarlly could hâve been covered in 36% hours, it was not 
error for the court to charge that where défendant undertakes to transport 
property by means of a train which is under Its management, and the 
accident is such as, in the ordlnary course of thlngs, does not happen if 
those who hâve the management thereof use proper care, It afCords rea- 
sonable évidence, in the absence of explanation by the défendant, that 
the accident arose from want of iCare, though the transportation contract 
provided that the carrier shouid not be Uable for injuries to the stock 
unless the same were Immediately caused by the misconduct or actual 
négligence of the carrier, Its agents, servants, or employés. 

5. Same— Sepaeate Delays. 

Where, in an action against a carrier for injuries to cattle by delay in 
transportation, there was évidence of several separate delays en route, 
and the court charged that it was plalntlff's duty to show how much of 
the damage, if any, sustained by the cattle was due to the causes for 
which défendant mlght be liable, and that plalntiflf was not entitled to 
recover for damages caused by a blizzard, and could only recover such 
damages as resulted dlreetly from some act or omission of the défendant 
which défendant shouid hâve done or omltted to do in the exercise of 
reasonable care, the refusai of an Instruction that each of the delays must 
be consldered by itself, and that the fact that, if the flrst delay had not 
taken place, the second might hâve been avoided, would not impose a 
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llabllity on défendant for the second delay, as the first would not then be 
the proxlmate cause of the second, was not error. 

6. United States Coùbts— EnfobCement 6f Èontract against Public Pol- 
icT op State Removed feom. 

Where plaintiff, a resiflent of Montana, contraetèd In Minnesota witù 
défendant for the transportation of eettain cattle f rom Minnesota, to 
destination In Montana, and thereafter brought suit In the Montana state 
courts for damages resuitlng from delay, which suit défendant removed 
to the fédéral Circuit Court sittlng in Montana, such court would not en- 
force a stipulation in the transportation contract providing a 60-day lim- 
itation for an action thereon, which was roid under the express provisions 
of Civ. Code Mont. § 2245, though it was not prohibited by the laws 6t 
Minnesota, where the contract was made. 

In Error to the Circuit Court of the United States for the District 
of Montaiia. 

This Is an action for damages alleged to hâve been sustained by the plain- 
tiff (défendant in error) in conséquence of the négligence and delay ôf the 
défendant in transportlng 12 car loads of the plaintifC's cattle over Its Une 
of railroad from Winnipeg Junction, Minn., to Fallon, Mont It is alleged 
that the négligent conduct of the défendant conslsted in the failure to provide 
au iîKlependent train, wlth independent power, for the transportation of the 
plaintiff's cattle, in the negligently slow rate of speed at which the cars con- 
taining the cattle were hauled, and the négligent mann«r of starting and 
stopping the said cars, by reason whereof many cattle were bruised, crlppled, 
made sick and sore, and otherwise injure*}, resuitlng in damages to the plain- 
tiff in the sum of $10,0T2. The défendant railway company dénies any négli- 
gence on its part in transportlng the cattle, and avers that the plaintIfC and 
his agents overcrowded the cattle in loading them into the cars, and any In- 
jury sustained by said cattle was contribiited to by the said crowding. It 
avers that it furnished an independent train, wlth independent pOwer,- as 
soon as demanded, and allèges, as matter of défense, .that the principal delay 
In haullng the train containing the plaintiff's cattle was caused by the un- 
usually severe snowstorm and blizzard, producing conditions over which the 
défendant had no control. The défendant further ch^rged that the plaintiff 
had no right of action upon the contract, as he had not complied wlth the 
terms thereof, in that be had not brought the action \7Ithin 60 days after 
the alleged damage was said to hâve occurred, and Ijad not given any wrltten 
notice of his claim for damages to any offlcer or agent of the défendant before 
removing the said stock from the place of destination. 

The' plaintiff shipped 12 car loads of cattle from Winnipeg Junction, Minn., 
to Fallon, Mont, over defendant's Une of ,road, under a wrltten contract. 
The distance from Winnipeg Junction to Fallon Is 471 miles. The train 
hauling the cars containing plaintiff's cattle left Winnipeg Junction May 
1, 1899, at 5 p. m. It arrived at Fallon on May 4, 1899, at 3 p. m. The 
plaintiff testlfied that the usual running time for stcick trains was from 15 
to 25 miles an hour. At the rate of 15 miles an hour, the train should hâve 
made the distance in HC,% hours, inclnding ,5 consécutive hours required by 
section 4386 of the Revised Statutes [TJ. S. Comp. St 1901, p. 2995] for rest, 
water, and feeding, when the transportation of cattle is for a longer period 
than 28 consécutive hours. The time aotually consumed in transportlng the 
cattle to their destination was 70 hours, The 12 cars containing the cattle 
were attached to a local freight train from Winnipeg junction to Mandan, 
a distance of 226 miles, at which point the cattle were uhloaded by the plain- 
tiff, cared for, and reloaded Into the cars. The plaintiff there demanded a 
spécial, independent locomotive for the haullng of the cars, which was fur- 
nished, and the train proceeded Independently from that point to Riehardton, 
a distance of 86 miles, where a delay of some 11 or 12 hours occurred by 
reason of a severe snowstorm, and an accident to the switch which prevented 
the train from leaving a side track. From this point to the point of destina- 
tion, 159 miles, the train appears to hâve proceeded without difficulty, and 
no complaint is made as to this portion of the service. The évidence tended 
138 F.— 63 
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to sh6w delâys at aeveral points between Fargo and Richardton, for whlch 
the défendant company was reeponsible. The évidence also tended to show 
tliat plaintjff sliipped 582 head of cattle from' Winnipeg Junction, ail in good 
condition. Wlien tlie train arrived at Mandan, the stock was in bad condi- 
tion. Two had legs brolten, and 9 were dragged ont of the cars becanse they 
could not be got'np, on account of bruises they had received on the way, 
from being thrown down and crlpplè'd. The next morning at Mandan 9 of 
tbe cattle were déad, and 3 others were dying. Twelve were left at Mandan. 
The cattle were in very bad condition, on arrivai at Fallon. Forty-five more 
were deàd, 7 more died on being taken from the cars, and 64 were left at 
Fallon because they conld not walk. Within 10 days 122 were dead, others 
crlppled, and stlll dthers were more or less injured. 

The case was tried wlth a jury, resultlng in a verdict for the plaintiff in 
the sum of $3,000, and judgment was entered thereupon. To reverse this 
jtiâgment a writ of error has beeu sued ont to this court. 

Wm. Wallace, Jr., and Charles Donnelly, for plaintiff in error. 
Sidney Satiner and T. J, Walsh, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORRÔW, Circuit Judge, after making the foregoing statement 
of facts, delivered the opinion of the court. 

The défendant in error, as a witness in his own behalf, was asked 
by his counsel the fdllowing question: 

"How, in the ordinary shlpment of live stock, is it shlpped and transported 
by railroads in this section generally— wlth single trains, or jolntly and pro- 
mlscuously with other freight?" 

An objection to this question was overruled by the court, and the 
witness ahswered : 

"Ten cars and upwards constitute a stock train. It is customary, when 
asked, to glve power for teh cars or upwards to the capacity of the power, and 
transport it as a separate train, when demanded." 

It is objected to thisevidence that the shipment was made under 
a spécial contract, which was complète in itself, and was a contract 
simply t6 tfansport stock; that this évidence tended tb show a cus- 
tom making another and a différent contract for the transportation 
of the stock byan independent train, and it is contended that this 
could not be done. Thé objection cannot be sustained. The évi- 
dence did not tend to èstablish a new contract, or to change or 
modify the terras of the written contract. The contract was silent 
as to time and manner of performance, and the évidence was prop- 
erly introduced to inform the court and jury as to the custom pre- 
vailing with respect to the character of transportation the parties 
had in vie;w when they made the contract. The contract did not 
say whether the cars in which the cattle were loaded were to be at- 
tached to a through freight train of to a way freight train, or 
whether the cars iwéré to be hauled as an independent train. Which 
of thèse methpds was the carrier to furnish? The presumption was 
that the parties to the contract understood that the cattle were to 
be transported in the way that similar freight in similar quantities 
waè béing traiisported, and the évidence objected to, as well as 
other eviaence not objected to, relating to the method of trans- 
portation, was introduced for the purpose of establishing that fact, 
and was admissible for that purpose. Robinson v. United States, 
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13 Wall. 363, 20 L. Ed. 653. A custom or usage known to the ship- 
per, as to the manner or method of transportation, will be binding 
as a part of the contract when not contrary to its terras. 6 Cyc. 
428. 

It was also objected that the court instructed the jury that it was 
entitled to take into considération the évidence relating to the ques- 
tion whether cattle being transported in a number greater than ten 
car loads were or were not hauled by regular freight trains, or trains 
gotten up specially for the purpose of transporting such cattle. It 
is contended, fîrst, that the plaintifï was only entitled to transporta- 
tion as an independent train when demanded, and it is claimed that 
the testimony shows that when such transportation was demanded 
it was furnished ; and, second, that the évidence was insufHcient to 
establish a custom that 10 cars and upwards constituted a stock 
train. It is true, the plaintifï testified that it was "customary, when 
asked, to give power for ten cars or upwards to the capacity of the 
power, and transport it as a separate train, when demanded." This 
answer, standing alone, is not very clear. But he made his mean- 
ing clear in a subséquent statement. He said : "We always ex- 
pect it when shipping either in or out. We coUect a train load, 
and were entitled to a stock train. If we had ten cars or more, we 
generally get separate power for them." What the witness evi- 
dently meant was that, when transportation was asked for 10 car 
loads or upwards, it was customary to transport the shipment as a 
separate train. James E. Farnham, who had been in the cattle 
business in Montana since 1883, and for the last 12 years had ship- 
ped most of the cattle for his company, testified: "If we hâve a 
train load, we hâve power of our own. A train load is from ten 
cars up." This évidence was sufficient to justify the instructions 
given by the court. It also disposes of the objection that the court 
refused to instruct the jury that no sufficient proof had been given 
to establish a custom under which the plaintifï was entitled to hâve 
the cattle transported as an independent train, with independent 
power; and it disposes of the further objection that the court re- 
fused to instruct the jury that the plaintifï, having failed to demand 
an independent train with independent power from Fargo to Man- 
dan, had waived his right thereto. 

The plaintifif testiiùed that the train stopped at Richardton ; he 
did not know why. Hè asked the conductor : "Why don't you get 
over the road?" He said: "I can't get anywhere with this dum- 
my. They should hâve known better than to send it out this kind 
of weather." The défendant moved to strike out this answer, be- 
cause, assuming he referred to the engine or power, the conductor's 
statement was not admissible to bind the défendant. The motion 
was denied, and the défendant excepted. The question at issue in 
the case was whether there was any unreasonable delay in moving 
the train containing the cattle. The défendant was charged with 
négligence in attaching plaintiff's cars to a train that proceeded at 
a slow rate of speed and stopped at many stations. The défendant 
denied that it had been guilty of the négligence charged. The 
statement of the conductor was made in the midst of the act com- 
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plained ofijreftectîng light upoii ïls quality and character, a:nd iin- 
der thé' général rule was part ôf the res gestse. As said by Mr, 
Justice CoOlfey in Sisson v. Cleveland R. Co., 14 Mich. 489, 90 Am. 
Dec. 252 : 

"The statements • • • were made whlle the couductdr was engaged 
In the business of the défendants in respect to the coutract In question, and 
had control of the train, and they related to the delay complained of , which 
was the res gestseof the case." 

The declaràïibn of a servant while engaged in enforcing the rég- 
ulations of a ste^mboat company concerning passengers, with re- 
spect to which complaint was made that the régulation was being 
enforced with unnecessary or cruel severity, was held to constitute 
a part of the reS gestse. New Jersey Steamboat Co. v. Brackett, 121 
U. S. 637, 649, 7 Sup. Gt. 1039, 30 L. Ed. 1049. Where a railroad 
employé has bèeri injured by the movement of cars about which he 
was at work, statements of the cpnductor of the train, made almost 
immediately, and while the cars were moving or had just stopped, 
and while, the injured man was blëeding from the injury at that 
moment réceived, describing his own part in bringing about the 
motion that effëcted the jnjury, were held to be admissible as part 
of the res gestse. Peirce v. Van Dusen, 78 Fed. 693, 706, 24 C. C. A. 
280 (Circuit Court of Appeals, Sixth Circuit, opinion by Mr. Justice 
Harlan). A conversation of a Conductor with a passénger who ex- 
pressed fear of a fellow passénger, as to the latter's sanity, being in 
discharge of the çonductor's duty tp the passénger, was held ad- 
missible as part of the ires gestas in an action against the railrpad 
company for the killing, shortly after such conversation, of another 
passénger by the person whose sanity was questioned. St. Louis, 
ï. M. & S. Ry. Co. V. Greenthal, 77 Fed. 150, 152, 23 C. C. A. 100 
(Circuit Court of Appeals, Eighth Circuit, opinion by Judge Cald- 
well). Thèse and other similar cases indicate the scope of the rule 
as estâblished by the courts, under which we think the évidence was 
properly admitted. 

The court instructed the jury that: 

"Where the défendant uhdertakes to transport propérty by means of a 
train which is under Its management or that of Its servants, and the accident 
Is such as in the ordinary course of things does not happen if those who hâve 
the management use prpper care, it afCords reasonable évidence, In the absence 
of explanation by the défendant, that the accident arose from want of care." 

The défendant took an exception to this instruction, ajid contends 
that it is not a correct statement of the law applicable to this case, 
under the terms of the spécial contract. The con tract provides 
that: 

"The said company shall not be llable for the loss or death of, nor for any 
Injuries recelved by, any of such stock, unless the same Is immediately caused 
by the misconduct or the actual négligence of the said company or Its agents, 
servants, or employés." 

We are unable to discover how this provision of the contract 
changes any rule of évidence otherwise applicable to the case. The 
instruction was taken from the case of Scott v. The London & 
St. Catherine's Dock Co., 3 Hurlstone & Cottman, 596. The plain- 
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tifï in that case was injured by bags of sugar falling from a crâne 
in which they were lowered to the ground from a warehouse by 
the défendant. The court said: 

"Ttiere must be reasonable évidence of négligence, but where the tliing I? 
sbown to be under tlie management of the défendant or his servant, and the 
accident is such as in the ordiuary course of things does net happen if those 
vvho bave the management use proper care, It affords reasonable évidence, 
in the absence of explanation by the défendants, that the accident arose from 
want of care." 

This doctrine was held to be applicable to a common carrier in 
the transportation of flour in Rintoul v. New York Cent. & H. R. 
Co. (C. C.) 17 Fed. 905, 907, and is stated to be the law in Shearman 
& Redfield on Négligence (5th Ed.) § 59. We think the instruction, 
taken in connection with other instructions given by the court, stat- 
ed correctly a rule of évidence applicable to the case. 

The court refused to give the following instruction requested by 
the défendant: 

"So, too, each of thèse delays must be considered by Itself alone. The fact 
that if the first delay had not taken place the second one mlght bave been 
avoided, would not impose a liâbility on the défendant for the second delay, 
as the first delay would not be the proximate cause of the second under such 
circumstances." 

The défendant contends that it was entitled to this instruction 
by reason of an allégation cohtained in the complaint "that had 
the said cars been made into an independent train and furnished 
with sufficient independent power eut of the city of Fargo, and, if 
such train had proceeded with reasonable speed, it would hâve ar- 
rived at the town of Fallon before the snowstorm, or before it had 
prevailed a sufficient length of time to cause any injury to the cat- 
tle," and the évidence of the train dispatch er, drawn out on cross- 
examination, that, had the train left certain points on time, delays 
at other points would not hâve occurred. It is further contended 
by the défendant that plaintiff's theory was that, though the delay 
on account of the storm was in and of itself inévitable, the défend- 
ant was responsible for its conséquences, if it might not hâve hap- 
pened but for a previous delay for which défendant was responsible, 
and that as this theory is in conflict with the law upon this subject 
as declared bv the Suprême Court of the United States in Railroad 
Company v. Reeves, 10 Wall. 176, 189, 19 L. Ed. 909, and in St. 
Louis, etc., Ry. v. Commercial Ins. Co., 139 U. S. 223, 336, 11 Sup. 
Ct. 554, 35 L. Ed. 154, the instruction requested should therefore 
hâve been given. It is a sufficient answer to this contention to say 
that, whatever may hâve been the theory of the plaintiit as to the 
liâbility of the défendant for a delay following a previous delay for 
which the défendant was responsible, the theory of the court was in 
accordance with the décisions of the Suprême Court, as appears from 
the instructions given as requested by the défendant, as foUows : 

"As to the blizzard and snowstorm, 1 instruct you that the défendant In 
this case is exempt from liâbility on account of injuries caused by freezing 
or by the éléments, and would not be liable for any damage resulting to the 
cattle on account of the said storm ; and you could not and ought not to award 
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any 'âamigés agâlnat défendant beeause of Injuries sustained by the live 
stock: in the said storm, or In conséquence thereof. 

"It la the duty of the plaintlfC to show how much of the damage, if any, 
sustained by hls cattle, was due to causes for which the défendant mlght be 
llable; and if he fails to prove by any prépondérance of the évidence how 
much of the damage, if any, sustained by hls cattle, was due to causes other 
than the blizzard, he would hâve failed in hia proof in this regard, and y ou 
could not render a verdict for him. 

"Only those damages resulting dlrectly from some act or omission of the 
défendant, which the défendant should hâve done or omitted to do in the exer- 
cise of reasonable care, can be recovered. None of the damages conséquent 
upon the blizzard can be recovered. This burden of showing the exact amouut 
of damages due to the causes for which the plaintifC might recover, if any 
such causes there were, is on the plaintiff, and you can only award a sum 
such as you can find from a prépondérance of the évidence was due to recov- 
erable causes as distinguished from the other causes." 

It is assigned as error that upon the conclusion of the évidence 
the court refused to instruct thé jury to find for the défendant. 
Among the reasons urged why this instruction should hâve been 
given is a provision of the contract — 

"That no suit or action to recover any damages for loss or injury to any of 
said stock, or for the recovery of any claim by virtue of this contract, shall 
be sustained by any court against said company, unless suit or action shall 
be commenced wlthin sixty (60) days after the damage shall occur, and on 
any suit or action commenced against said company after the expiration of 
said sixty (6Q) days, the lapse of tlme shall be taken and deemed conclusive 
évidence against the validlty of said claim, any statute to the contrary not- 
withstandlng." 

The damages claimed were alleged to hâve been sustained be- 
tween May 1, and May 4, 1899. This action w^as originally com- 
menced in the district court of Montana, in and for the county of 
Custer, on September 5, 1899, or 133 days after the damages oc- 
curred. It is claimed by the plaintiff in error (défendant in the 
court below) that this limitation is not forbidden by the law of 
Minnesota, where the contract was made, and should be enforced. 
The contract was to be executed partly in Minnesota and partly in 
North Dakota and Montana. In the last two states the limitation 
is void by statutory prohibition. Rev. Codes N. D., 1899, § 3935; 
Civ. Code Mont. § 3345. The latter Code provides : 

"Bvery stipulation or eoûdition in a contract by which any party thereto 
is restricted from enforcing his rights under the contract by the usual légal 
proceedings in the ordinary tribuuals, or which limits the time wlthin which 
he may thus enforce his rights, is void." 

The delivery of the cattle was to be made in Montana. The 
plaintifï was a citizen of Montana; and the suit was brought in Mon- 
tana. The breach of the contract occurred in North ÎDakota and 
Montana. The limitation in the contract is contrary to the policy 
of Montana, as expressed in its law, and could not be enforced in 
that State. This is an exception to the gênerai rule that a contract 
valid and bindihg in the state where made will be enforced in an- 
other State. Chicago, B. & Q. R. Co. v. Gardiner, 51 Neb. 70, 70 
N. W. 508. The rule applicable to this case is; A contract valid 
elsewhere will not be enforced if it is condemned by positive law, 
or is inconsistent with the public policx of the country, the aid of 
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whose tribunals is invoked for the purpose of giving it eiïect. 
Union Locomotive Exp. Co. v. Erie Ry. Co., 37 N. J. Law, 23 ; 
Thompson v. Taylor (N. J. Sup.) 46 Atl. 567; The Kensington, 
183 U. S. 263, 269, 22 Sup. Ct. 102, 46 L. Ed. 190. This suit was 
brought in the state court of the state of Montana, and by the de- 
fendant removed to the United States Circuit Court for the District 
of Montana. In the state court the plaintiff was entitled to the 
benefit of the prohibition against the stipulation or condition in the 
contract limiting the time within which plaintiff might enforce his 
rights by légal proceedings, and the défendant could net, by remov- 
ing the case to the fédéral court on the ground that it was a citizen 
of another state, deprive the complainant of such a substantive 
right. Missouri, K. & T. Trust Co. v. Krumseig, 172 U. S. 351, 358, 
19 Sup. Ct. 179, 43 L. Ed. 474. This provision of the contract did 
not entitle the défendant to an instruction to the jury to find in its 
favor. The other grounds urged for such an instruction do not 
appear to hâve any substantial grounds, and need not be discussed. 
Finding no error in the record, the judgment of the Circuit Court 
is affirmed 
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No. 12. 

OoEPOEATiONS— Bonds— Sale— Undeeweiteks' Agbeement. 

An underwriting syndicate, formed to sell certain bonds ror a construc- 
tion Company, agreed that Its members should take tlie bonds in specifled 
proportions, and pay therefor 95 per cent, of their face, with interest, the 
construction company agreeing to dellver the bonds to the syndicate with 
certain preferred and common stock of the corporation in considération 
of such 95 per cent of the face value of the bonds. The agreement also 
provided that the syndicate managers might sell the bonds at not less 
than their par value and accrued interest, and deduct 10 per cent, of the 
amount recelved from actual sales, and pay the same on aceount of ex- 
penses and commissions in the sale. In payment to the construction com- 
pany of any unpaid portion of the purchase priée, and to pay the balance 
to the members of the syndicate. Thereafter a letter purporting to con- 
strue the agreement was written by the syndicate managers reciting that 
the underwriters were to reçoive the number of shares of stock set out in 
the agreement, and in addition 5 per cent, of the par value of the bonds, 
and tfcat, if the bonds were sold as intended, the underwriters should re- 
çoive 5 per cent, out of the 10 per cent, reserved from the proceeds of the 
sale, and, if they should not be sold, that the underwriters should take 
them at 95 per cent, of the par value. Held, that the original agreement 
should be construed as requiring that 95 per cent, of the full face value 
of the bonds should, at ail events, be paid to the constrxietion company, 
and that any unpaid portion of the purchase priée should be paid out of 
the 10 per cent, retained, and that such agreement was not modifled by the 
provisions of the letter. 

In Error to the Circuit Court of the United States for the East- 
em District of Pennsylvania. 
See 134 Fed. 690. 

F. P Prichard, for plaintiff in error. 
Dwight M. Lowrey, for défendants in error. 
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Before ACHESON, DALLAS, and GRAY, Circuit Judges, 

GRAY, Circuit Judge. This is a writ of error to the Circuit Court 
of the United States for the Eastern District of Pennsylvania. Suit 
was brought in the court below upon a statement of claim, of which 
the foUowing are the material averments : 

The Philadelphia Construction Company, plaintiff in error, is a 
corporation of the state of New Jersey, which, in 1901, undcr a 
contract with the Lancaster County Railway & Light Company, 
for construction of its works, had become possessed of $GOO,000 of 
the collatéral trust mortgage 50-year, 5 per cent, gold bonds of said 
last-named company, and of certain shares of preferred and com- 
mon stock thereof. Being désirons of selling thèse bonds, the 
Construction Company entered into an agreement, October 17, 1901, 
with certain persons, called a "syndicate." The material parts of 
this agreement, after reciting the foregoing, are as follows : 

"1, Eacll member of the Syndicate for hlmself only aud not for 4ny or eitber 
of.the other members, hereby agrée with the Philadelphia Construction Coiii- 
paiy ànd with the other members of the Syndicate to purchase and take and 
pay for, on April 1, 1903, at ninety-flve per cent, of the par value, so uiuch 
of said .?600,000 of said collatéral trust mortgage bonds as is set opposite 
his signature hereto or such proportion thereof as shall not be sold at public; 
or private sale as hereln below provided ; the Philadelpbia Construction 
Company hereby agreeing to transfer and deliver, as well to or upon tha 
order of eiaêh member of the syndicate wbo shall make payment as hereln 
agreed full paid common stock of the said Lancaster County Railway aud 
Light Company to an amount at par equal to twenty-flve per cent, of the par 
value of said bonds, and al^ full paid preferred capital stock of said Lancas- 
ter County Railway and Light Company to an amount at par equal to tweuty 
per cent. o>f the par value of said bonds by him agreed to be purchased here- 
under. 

"2. The njembers of the syndicate hereby appoint Messrs. Samuel R. Ship- 
ley and William B. Given syndicate managers for the purposes and with the 
powers hereln expressed. 

"Thés syndicate managers may at any time on or before April 1, 1903, in 
thelr discrétion, either personally or through such bank or trust company or 
banking house as they may elect, offler for sale the said $600,000 of said bonds 
at not less than their par value and accrued Interest, and after deductiug from 
the proceeds of such sale ten per cent, of the amount realized upon the bonds 
actually sold, which ten per c^nt. shall be retained by the syndicate managers 
for the folio wing purposes, to /\yit: 

"(1) For the expenses and commissions paid by the said Syndicate Man- 
agers in the sale of said bonds. 

"(2) To pay to the Philadelphia Construction Company, or upon its order, 
any unpaid portion of the purchase price of the bonds subscribed for here- 
under by the several members of the syndicate. 

"(3) To pay over the balance to the members of the syndicate pro rata in 
the proportion of tbeir subscription. 

"In case the amount of bonds sold as above provided is InsufHcient to make 
payment in fuU of the subscriptions for bonds hereunder made by the mem- 
bers of the syndicate, the same shall be applied on account of such subscrip- 
tions and the several members of the syndicate shall and will in such event 
make payment, to or upon the order of the Philadelphia Construction Com- 
pany on demand, on April 1, 1903, of the unpaid balance of their subscriptions 
hereunder, receiving from the Philadelphia Construction Company the unsold 
bonds by them subscribed for hereunder and as well the common and pre- 
ferred stock to which they will then be entitled. 

"3. The members of the syndicate hereby severally agrée that said $600,000 
of bonds subscribed for hereunder may, pending the payment of the subscrip- 
tions therefor, be pledged by ttiè Philadelphia Coùstruction Company as col- 
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latéral security for advances to be made ; the Phlladelphla Construction Com- 
pany hereby agreeing to repay sueh advances ont of the purchase priée of 
said bonds as and wLen received from the members of the syndicate or tbe 
syndicate managers, or both." 

Afterwards, the following letter was issued by Samuel R. Ship- 
ley and William B. Given to the underwriters in said syndicate : 

"Philadelphla, Pa., November 1, 1901. 
"To The Underwriters of the Bonds of the Laneaster County Rallway and 
Light Company. 

"In the View that the compensation of the Underwriters is not sufflciently 
set forth in the underwriting agreement, we désire to say that it is tbe mean- 
ing tbereof that the said underwriters shall receive the number of shares of 
Common and Preferred stock set forth in the agreement. and in addition 
thereto the sum of Five per cent. (5%) of the par value of the bonds sub- 
scribed for in cash at the termination of the underwriting agreement. 

"If the bonds shall be sold, as is intended, to other persons tban the sub- 
scrlbers to the underwriting, they shall be paid flve per cent. (5%) out of the 
ten per cent. (10%) reserved from the proceeds of the sale; and if they shall 
not be sold and tbe underwriters be required to take them at 95, the said flve 
per cent. (5% ) of the par value of the bonds shall be paid them In a réduction 
of the amount paid by them. 

"Very truly yours, Samuel R. Shipley. 

"William B. Glven. 
"Philadelphla Construction Company, 
"By John B. Hess, Président. 
"Attest: Lewis Starr, Secretary." 

The syndicate members, some 25 in number, subscribed for the 
full amount of the bonds. Subsequently, in April, 1902, pursuant 
to the authorization of the above agreement, the défendant below, 
the Philadelphla Construction Company, borrowed the sum of 
$570,000 (being the 95 per cent, of the $600,000 which the syndicate 
members in the aggregate agreed to pay for the bonds), pledging 
therefor, as collatéral, ail the bonds and stock, preferred and com- 
mon, referred to in said syndicate agreement, and further pledging 
as collatéral the subscriptions contained in the above recited agree- 
ment. 

By the terms of this agreement, the subscriptions thereto were 
made payable on or about April 1, 1903. This time was subse- 
quently extended to April 1, 1904. The statement of claim con- 
cludes as follows : 

"The syndicate managers, In the above-recited syndicate agreement men- 
tioned, did not effect the sale of tbe said bonds at par to persons other than 
the syndicate, as contemplated In the said written syndicate agreement ; and 
the plaintiffs and thelr associâtes In the syndicate were required to pay, and 
did pay, on or about the flrst day of April, 1904, the amount of their several 
subscriptions, and the plaintiffs partlcularly paid the sum of $95,000, with 
interest at five per cent, from January 1, 1904, in conformity with the terms 
of said syndicate agreement, and released the bonds and stocks aforesaid. 
The said payment was made by the syndicate to the lenders to an amouut in 
the aggregate of $570,000, that amount being the full subscription priée under 
the syndicate agreement, with Interest at five per cent, from January 1, 1904; 
and the lenders delivered to the syndicate the bonds (with coupons due July 1, 
19()4, and thereafter attached) and the preferred and common stock above re- 
ferred to; and the plaintiffs received the bonds and preferred and common 
stock to whlch they were entltled upon thelr subscription, as above recIted; 
but hâve never received the cash commission of flve per cent, upon the! par 
of the bonds to which they are entltled, as herelnbefore recited. 
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"By rèason whereof the plaintlffs aver that the défendant became and l8 
jUBtly Indebted to the plaintlffs in the sum of $5,000, with Interest from the 
flrst day of Aprll, 1904, for whlch sum demand has been made and refused, 
wherefore this suit is brought." 

The trouble seems to hâve arisen from the so-called "letter of ex- 
planation" of November 1, 1901. The afïidavit of défense fiiled in 
the case was largely taken up with a statement of reasons why 
the so-called "supplementary agreement" or "letter of explanation" 
was in no wise part of the agreement under which the subscription 
of the syndicate members was made. The court below, in the short 
opinion preceding its judgment for want of a suffîcient affidavit of 
défense, confined itself to this contention of the affiant. 

The argument on the writ of error, however, présents the single 
question, whether the agreement of October 17, 1901, and the so- 
called "supplementary agreement" of November 1, 1901, disclosed 
the existence of any right on the part of the défendants in error and 
plaintlffs below to receive anything more than the bonds and 
shares of stock which were delivered. The afhdavit of défense 
may therefore be considered as, in efïect, a gênerai demurrer to the 
statement of claim. The agreement itself seems to us perfectly 
plain, as to the mutual obligations imposed upon the parties thereto. 
The syndicate members, in the proportions set down opposite their 
names, agreed, on or before the Ist of April, 1904, to take the ag- 
gregate of $600,000 of the Lancaster County Railway & Light Com- 
pany bonds, paying therefor 95 per cent, of their face, with interest 
at 5 per cent, from January 1, 1904. This seems perfectly clear. 
The construction company agreed to deliver the bonds, with their 
stock bonus, to the syndicate members, and agreed to take from 
them 95 per cent, of the face value of said bonds, which, on the 
other hand, the syndicate members agreed to pay. The form of 
subscription, below displayed, briefly and with great clearness ex- 
presses the true meaning of this contract : 

p.-i, EntitUng Subscribed 

v^asn T3„„j„ 'Preferred to Comn- — 

Stock. Stock. 



Name. Subscribed. Bonds. Preferred to Common 



Cramp,Mit- $95,000 $100,000 $20,000 $25,000 

cheU & Ser- 

rilL 

As above set forth, the agreement then goes on to provide that 
the syndicate managers may at any time before April 1, 1903 (1904), 
in their discrétion, ofïer for sale said bonds, at not less than their 
par value and accruec' interest, "and after deducting from the pro- 
eeeds of such sale ten per cent, of the amount realized from the 
bonds actually sold, which ten per cent, shall be retained by the 
syndicate managers for the following purposes, to wit: '(1) For 
the expenses and commissions paid by the said Syndicate Managers 
in the sale of said bonds. (2) To pay to the Philadelphia Con- 
struction Company, or upon its order, any unpaid portion of the 
purchase price of the bonds subscribed for hereunder by the sev- 
eral members çf the syndicate. (3) To pay over the balance to 
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the members of the syndicate pro rata in the proportion of their 
subscription.' " 

It does not seera to us that any other meaning can be attached to 
this provision of the agreement than that the full 95 per cent, of the 
face value of the bonds was at ail events to be paid to the construc- 
tion Company. The "purchase price of the bonds" was undoubted- 
ly 95 per cent, of their par value, and the requirement that "any 
unpaid portion of the purchase price" should be paid out of the 10 
per cent, retained, if the bonds wexQ sold by the syndicate, clearly 
indicates this meaning. But the bonds were not sold by the under- 
writers, as contemplated by this provision of the agreement, and 
it is therefore unnecessary to consider that phase of the matter. 
The construction company had borrowed $370,000, upon the pledge 
of thèse bonds. This fact seems to confirm our opinion as to what 
was the intention of the parties at the time the agreement was 
made. It is hardly probable that the construction company, which 
required that amount to take up thèse bonds and perfect a delivery, 
would hâve been willing to pay $30,000 cash in addition, as is sug- 
gested by the défendants in error. 

Such Seing the clearly expressed meaning of the original agree- 
ment of October 17, 1901, we turn to the so-called "supplementary 
agreement" or "explanatory letter." Its first paragraph is plainly 
in consonance with what we hâve said was the plain meaning of 
the agreement; that is, that the underwriters in any event shall, 
in addition to the bonus of common and preferred stock, receive the 
sum of 5 per cent, (and no more) of the par value of the bonds sub- 
scribed for in cash when the whole business has been concluded. 
"When we come to the second paragraph of this letter, it seems also 
clear that only 5 per cent, of the par value of the bonds is to be paid 
to the underwriters; in other words, that the construction com- 
pany is to receive full 95 per cent, of that value, whether the bonds 
are sold by the syndicate or are taken by the subscribers thereto. 
The last clause of that paragraph refers to the situation as it ac- 
tually occurred. If the bonds were not sold, the underwriters were 
themselves required to take them at 95, the said 5 per cent, of the 
par value which was to be paid the underwriters in cash, if the 
bonds were sold, being now covered by the 5 per cent, réduction 
from the par value in the price which the syndicate members were 
obliged to pay for the delivery of the bonds. This letter of Novem- 
ber Ist only purports to be an explanation of a preceding agree- 
ment, and not to be itself a new agreement. Unfortunately it has 
served rather to obscure than explain. But, whether the writer 
was without any clear notion of what its meaning was, or only 
failed in giving a clear expression of what he intended to say, it 
seems certain that no meaning can be extracted from its terms suf- 
ficiently unequivocal to overthrow the interprétation we hâve given 
to the agreement between the parties. 

The judgment of the court below must therefore be reversed. 
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EliSOÏJ V. TOWN OF WATBRFOKD. 

(Circuit Court, D. Connectlcut June 28, 1905.) 

No. 559. 

1. HlQHWATS— DefECTS— INJUBIES— PleADINGS. 

A eomplàint in an action agaliist a town for Injuries cauiscd by a defect 
In a hlghway was net ûemurrable for failure to set fortli witn sufficieat 
clearness that the defçct relied on was the same defect as set out in 
the notice to the town required by Gep. St. Conn. 1902, § 2020, as sucli 
fault. If it exlsted, might be cured by amendment. 

2. Same— Notice— Location of Defect. 

Where a notice of a defect in a hlghway alleged to hâve caused 
plaintilï's injuries was couched in such terms as were sufiicient to enable 
an ordlnarily intelligent person to flnd the place and understand how 
and when the accident occurred, It constltuted a sufiicient compliance 
with Gen. St. Conn. 1902, § 2020, requirlng as a condition précèdent to 
suit that a written notice of the injury, and a gênerai description of the 
same, the cause thereoï, and the time and place of its occurrence, be 
given within 60 days to a selectman of the town. 

[Ed. Note. — For cases in point, see vol. 25, Cent Dlg. Highways, § 515.] 

See 135 Fed. 247. 

Shutz & Edwards, for plaîntiff. 
Brown & Perkins, for défendant. 

PIvATT, District Judge. This is an action under the Connecticut 
statute against the town for damages by reason of a def active high- 
way. The défendant demurs on two grounds : 

(1) Because the cpmplaint is defeçtive in form, in that it does 
not set forth with sufficient clearness that the defect rehed upon 
is the same defect set out in the notice. 

If such a fault existed, it could be easily removed by amendment, 
but I do not think that it exists. The objection is frivolous. 

(3) Because the notice is insufficient, in that the place where the 
injury occurred is not described with the requisite certainty. 

Gen. St. (Revision of 1902) § 2020, requires, as a condition précè- 
dent to the bringing of such a suit as this, that a "written notice of 
such injury and a gênerai description of the same, and of the cause 
thereof, and of the time and place of its occurrence," shall be given 
within 60 days to a selectman of the town. The plain purpose of 
the statute is to provide that the local authorities shall receive time- 
ly information about injuries caused by defeçtive highways, so that 
an early investigation of the facts can be instituted. If the notice 
is couched in such terms as to enable an ordinarily intelligent man 
to find the place and understand how and when, the accident hap- 
pened, it will be sufficiently spécifie. This notice seems, in the cir- 
cumstances, to be quite definite, and gave the authorities ail the in- 
formation which they could hâve reasonably e:^pected. It is not 
to be supposed that the Great Neck Road, at a, point near the Hed- 
den place, coùld hâve been so neglected that a large number of limbs 
of trees should hâve been permitted to extend out over the high- 
way at a dangerously low height. If the fact were so, and the sélect- 
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men were put to confusion in making a sélection, the fault ought 
not to be entirely iniposed upon the personal représentatives of the 
man who met his death in the way charged in the notice. 
Let the demurrer be overruled, with costs. 



THE TWILIGHT. 

THE MAEY J. WALKEE. 

(District Court, E. D. Pennsylvania. July 8, 1905.) 

No. 27. 

ADMIEAI.TT— Release of Libeled Vessei<— Amount of Bond. 

In flxing the amount of the stipulation for the release of a libeled 
vessel where there Is a dispute as to its value, which is less than libel- 
ant's claim, the bond will be required for the higliest amount, subject 
to the right of the claimant on final hearing to prove the value to which 
libelant's recovery will be limited. 

[Ed. Note. — For cases in point, see vol, 1, Cent Dig. Admiralty, |§ 456, 
460.] 

In Admiralty. On application for order fixing amount of bond 

Francis C. Adler and John F. Lewis, for libelant. 
Henry R. Edmunds, for respondent. 

HOLLAND, District Judge. A libel bas been filed in this case 
to recover damages to the steamer TwiHght as a resuit of a collision 
with a car float in tow of the tug Mary J. Walker. The twilight 
claims to hâve sustained damages in the amount of $19,000. The 
respondent tug has been attached, and the parties are now before 
this court for the purpose of fixing the amount of the bond to be 
filed as a stipulation for the release of the tug. Admiralty apprais- 
ers were appointed by this court, who valued the tug at $4,000. 
Counsel for the Mary J. Walker has filed three afiîdavits by experi- 
enced tugmen on the river, who testify that in their judgment the 
tug is worth from $3,600 to $4,000. Counsel for the Twilight has 
filed the afïidavit of experienced tug builders who say that the tug is 
worth at least $7,300, and further that this sum was oflEered for the 
tug Mary J. Walker in April of this year, and that the owners were 
then asking $10,000 for it. They hâve it insured, however, for only 
$4,000. 

It is urged on the part of the libelant that the release of the tug 
upon a stipulation of $4,000 would operate greatly to the préjudice 
of the libelant, if it should be proven subsequently that her value ex- 
ceeded that sum, because in that event the owners of the Twilight 
would be obligea to look for the recovery of the excess to the per- 
sonal responsibility and crédit of the owners, and that that re- 
sponsibility is usually fruitless, as the owners are numerous, and 
their résidence at différent places, so that the collection is impossi- 
ble, but that, in case it should turn out at the final hearing that the 
tug is worth less than the bond or stipulation, the libelant can only 
recover the amount of the value of the tug. This contention otv the 
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part of the libelant, in my judgment, is correct. In The City of 
Norwich, 118 U. S. 468, 6 Sup. Ct. 1150, 30 L. Ed. 134, the stipula- 
tion was $70,000, and upon an application for limitation of liability 
the libelants were only permitted to recover the value of the vessel. 
In this case the évidence is conflicting as to the value of the vessel, 
and as the fixing of the amount of the bond does not fix the value 
of the tug, under the law, as the court views it, the respondent v/ill 
be permitted on final hearing to show exactly the value of the tug, 
which will be the amount of the libelant's recovery, if it had sus- 
tained damages to that amount or more. 

It is directed that a stipulation in this case be entered in the sum 
of $7,300. 



MBMORANDTJM DECISIONS. 



MUNICIPAL TELBGRAPH & STOCK CO. v. WARD, Internai Revenue Col- 
lector. (Circuit Court of Appeals, Second Circuit. June 23, 1905.) No. 216. 
In Error to the Circuit Court of the United States for the Northern District 
of New York. This cause cornes hère upon wrlt of error to reriew a judgment 
of the Circuit Court, Northern District of New York, in favor of the défendant 
in error who was plaintifC below. The cause was tried upon stipulation by 
the court without a jury, and the facts and conclusions thereon are reported In 
133 Fed. 70. John A. Delehanty, for plaintiff in error. Taylor L. Arms, for 
défendant In error. Before LACOMBE, TOWNSEND, and COXE, Circuit 
Judges. 

PER CURIAM. We do not think It necessary to add anything to the opin- 
ion of the Circuit Judge. The évidence entirely warrants the finding of facts 
therein set forth, and upon those facts we fuUy coneur In the conclusion that 
the dealings between plaintiff and its correspondents were dealings between 
principals and independent of the correspondents' dealings, each with his own 
customers. The judgment Is afflrmed. 



VANDERBILT et al. v. EIDMANN. (Circuit Court of Appeals, Second Cir- 
cuit. April 4, 1905.) No. 67. In Error to the Circuit Court of the United 
States for the Southern District of New York. Por décision below, see (O. O.) 
121 Fed. 590. The Circuit Court of Appeals certifled certain questions In the 
case to the Suprême Court, which were answered in Vanderbilt v. Eidman, 
196 U. S. 480, 25 Sup. Ct. 331, 49 L. Ed. 563. Andersen & Andersen, for plain- 
tififs in error. Henry L. Burnett, U. S. Atty., for défendant in error. Before 
WALLAOE, IiACOMBE, and COXE, Circuit Judges. 

PER CURIAM. Judgment sustalning demurrer reversed, with costs, and 
with directions to enter judgment for plaIntIfCs, upon demurrer, for relief de- 
manded In complalnt. 



WBIMER et al. V. ZEVELY, Indlan Inspecter, et al. (Circuit Court of Ap- 
peals, Eighth Circuit. June 1, 1905.) No. 2,195. Appeal from the United 
States Court of Appeals In the Indian Territory. Charles B. Stuart and James 
H. Gordon, for appellahts. Charles C. Houpt, for appellees. Before VAN 
DEVANTEB, HOOK, and ADAMS, Circuit Judges. 

PER CURIAM. The' decree of the United States Court of Appeals in the 
Indian Territory (82 S. W. 941), reversing the decree of the United States 
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Court for the Central District of the Indlan Terrltory and dlsmlsslng the blll 
of complaint, Is afflrmed on the authority of Buster v. Wright (C. O. A.) 135 
Fed. 947, and Morris t. Hitchcock, 194 U. S. 384, 24 Sup. Ct 712, 48 L. Ed. 
1030. 



GAFFNBY et ux. v. INTERNATIONAL MERCANTILE MARINE 00. 
(Circuit Court, E. D. Pennsylvania. July 12, 1905.) No. 22. Overruling Mo- 
tion for a New Triai. Joseph H. Brlnton, for plaintlff. Charles Biddie, for 
défendant. 

HOLLAND, District Judge. In this case 13 reasons for a new trial are filed, 
and counsel for the défendant has submitted a very elaborate brlef In support 
of thèse reasons. I hâve examined the argument and cases clted wlth consid- 
érable care, but I am not convinced that there was any error in the charge of 
the court when the case was trled. The law applicable to the facts In the 
case was oorrectly stated In the charge of the court, and It was falrly sub- 
mitted to the jury upon évidence whlch fully warranted the flndlng. The mo- 
tion for a new trial is therefore overruled. 



McGUIGAN V. HENNEST. (Circuit Court, S. D. New York. June 9, 1905.) 
Albert A. Wray, for plaintlff. Frederick E. Flshel, for défendant 

WALLACB, Circuit Judge. I hâve earefuUy considered the brief of counsel 
for the plaintif!, and hâve reconsidered the correctness of my ruling upon the 
trial dlrecting a verdict for the défendant. I am satisfled that the direction 
was correct, and that upon the case preaented to the jury the plaintlff was not 
entitled to recover. Judgment is accordingly ordered for the défendant, pur- 
Buant to the verdict of the jury. 



McKINNBY V. ATLANTIC CITY R. CO. (Circuit Court, B. D. Pennsylva- 
nia. June 12, 1905.) No. 51. Grantlng a New Trial. Samuel A. Boyle and 
Rothermel & Clément, for plaintlff. Gavin W. Hart, for défendant. 

HOLLAND, District Judge. The fifth reason for a new trial, among others, 
is as foUows: "The learned court erred In declinlng to charge as requested 
by défendant In Its flrst point, to wit; 'There Is no évidence that the train 
that caused the accident was the property of or in control of défendant or Its 
servants, and your verdict must be for the défendant.' " Upon a review of the 
évidence, I flnd no proof at ail on thls point ; nor is there any évidence to show 
that the railroad upon whlch thls accident occurred is under the defendant's 
management As defendant's counsel insists that proof of thèse facts Is ma- 
terlal in this case, a new trial should be granted ; and It Is so ordered. 



THOMAS WILSON & CO. V. UNITED STATES. (Circuit Court S. D. New 
York. February 23, 1905.) No. 3,720. On Application for Review «f a Dé- 
cision of the Board of United States General Appraisers. W. Wlckham Smith, 
for plaintIfCs. Henry A. Wise, Asst U. S. Atty. 

WHEBLBR, District Judge. Upon the flndings of the Board, in vlew of the 
protests, décision afflrmed. 
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MOORB V. FIDELITÏ .TRUST 00. et ai. : (Circuit Cotirt of Appéals, 'mtA 
Circuit. June 1, 1905.)' Dissentlng opinion. E'or majority bplnioil, see 138 
Fed. 1. 

ACHESON, Circuit Judge. I dissent from the afflrmlng decree in tliis c.nse. 
The complainant is beneflclally Interested, in. the estate of Andrew M. Moore, 
deceased, as legateé apd distriliutee under the will of said decfide^it. Ihe 
prlmary purpose of tii4 blll is to compel ah accounting betwee» the défend- 
ants the Fidelity Trust Company and iWalton Pennewlll, as execûtors and 
testamentary trustées of the estate of said, décèdent, ajid the défendant 
Joseph F. Sinnott, as survlvlng' partner bf tlife .deceased in the finn of Moore 
& Sinnott, of and concernlng the partnershlp affalrs. As Incldental to such 
accounting, the blll seel£s to hâve deterinlned What assets and property be- 
loo^h'g tb the partnership — ^Includlng the flrhi name, good will, and trade- 
marks— are undisposed of and still in the hands of Sinnott, and tb hâve the 
procee^?,' ïrom the sale thereoï or the value thereof brought into the account- 
ing' "fbr application and distribution aCcording to the respëctite Interests 
of said estate and the said Sinnott thereln." The blll charges, ih substance, 
that Sinnott bas wholly failed to account as surviving partner, and that the 
other défendants hâve ueglected to eompéî hlm to account, and that such 
fallure and neglect Inure to the détriment and injury of the complainant as 
a benefltiary under the will of said deceased.' The blll shows that the wlll 
was proved on February 10, 1S98, more than six years before the commence- 
ment of 'thls suit In addition to the. speelfle allégations of the blll reclted 
in the opinion of the majority of the court, the blll charges "that the said 
Sinnott wrongfully clalms: that the said estate of Andrew M. Moore never 
did hâve any interest in or right to said flrm name of Moore & Sinnott, or 
the good. will of Said bUsinesSj or said trade-marks or labels, or the right 
to do business under the name of Moore & Sinnott as succesfsors to John 
GIbson's Son & Co." Sinnott is not only the surviving partner of Andrew 
M. Moore, but he is also coexecutor and trustée of bis estate wlth the other 
défendants. 

It seeuis very clear that the blll présenta a case propèrly cognizable in a 
Court of-equity. In Bowsher v. Watkins, 1 Buss. & Mylne, 277, residuary 
legatees sustained a blll ineguity for an account between the exeeutor and 
the suryiyjflg partner of the testator, tbough collusion between the exécuter 
and the; surviving partner was nelther charged nor proved. In Holland v. 
Prior, i Myi. & Keen, 237, 244, the Lord Chancellor unreservedly sanetioned 
the decisilon In Bowsher v. Watkins. In Kewland v. Ohampion, 1 Ves. Sen. 
105, lOifî, the Lord Ohaneeljor said: "Many bills are brought in thls court, 
not only making the représentatives parties, but also any other persons who 
hâve possessed the spécifie assets; and there are many Instances where the 
surviving partner is made party that they may hâve an account of the Per- 
sonal estate entire." Even ;were It conceded that a blUby one beneflciary 
Interested in the estate of à deceased partner against hls surviving partner 
and Personal représentative is not maintainable in the absence of spécial 
circumstances (as was lutlmated in Travis v. Milne, 9 Hare, 141), the spécial 
circunistances in the présent case are quite sufflcient to sustain the bill. Upon 
Ils averments we hâve hère thé élément of déniand by the complainant upon 
the two execûtors to bring the surviving partner to an. account of partner- 
ship assets In bis hands, and thelr fallure so to do. KoWi/in Lancaster v. 
Evors, 4 Beav. 158, a créditer of a testatrix was allowéd to niàlntaln a blll 
against the execûtors and persons clalmlng a fund on whiçh the testatrix 
had an équitable demand for the pnrpose of obtalning payment thereotit; 
the execûtors having refused to take proceedings for establishing the demand. 
Moreover, great and Inexcusable lâches seems justly Imputable to the défend- 
ants hère. Again (as Is charged in the bill), tie surviving partner, Sinnott, 
by the sufferance of hls codefendants, bas been using partnership assets 
wltliout any account of profits reallzed by him, and he wrongfully dénies 
that the estate of the décèdent has any interest or right In or to those assets. 
And, flnally, Sinnott is a coexecutor with the other défendants of the estate 
of the deceased. Therefore he is in a very différent situation from that of 
a mère debtor to the estate. He is liabie upon the footing of a trust As 
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executor he te amenable (as are his eoexecutors) to a court of chancery at 
the suit or one beneflcially ihterésted in the estate who seeks dlscovery and 
distribution of assets. Thompson v. Brown, 4 Johns. Ch. 619 (per Ohancellor 
Kent). Undoubtedly, "in the court of chancery executors and adminlstrators 
aie considered as trustées, and that court exercises original jurisdiction over 
ihem, in favor of credltors, legatees, and heirs, iu référence to the proper 
exécution of their trust" Green v. Cïeighton, 23 How. 90, 106, 16 L. Ed. 
419. , This aneient and original jurisdiction of courts of equity is vested by 
the Constitution and laws of the United States in the Circuit Courts of the 
United States in controversies arising between citizens of différent states 
(Borer v. Chapman, 119 U. S. 587, 600, 7 Sup. Ct 342, 30 L. Ed. 532); and 
the jurisdiction thus glven to the Circuit Courts Is the same that the High 
Court of Chancery in England possessed (Id.; Payne v. Hook, 7 Wall. 425, 
430, 19 L. Ed. 200). Now, it is the well-settled doctrine that this equity 
jiu'isdiction so conferred upon the courts of the United States cannot be af- 
fected by any state législation. Union Bank v. JoIIy, 18 How. 503, 15 L. 
Ed. 472; Green v. Creighton, supra; Payne v. Hook, supra; Borer v. Chap- 
man, supra. Eeaffirming this doctrine in Lawrence v. Nelson, 143 U. S. 215, 
223, 12 Sup. Ct. 440, 443 (36 li. Ed. 130), the Suprême Court speaking by 
llr. Justice Gray, declared that "the gênerai equity jurisdiction of the Cir- 
cuit Court of the United States to administer, as between citizens of différ- 
ent States, the assets of a deceased person within its jurisdiction, cannot be 
defeated or impaired by laws of a state undertaking to give exclusive juris- 
diction to its own courts." The only qualification in the application of this 
jjrinciple is that the Circuit Court of the United States, in the exercise of 
its jurisdiction over the parties, cannot seize or control property while in 
the custody of a court of the state (Borer v. Chapman, supra), or "take pos- 
session of property in the hands of an administrator appointed by the state 
court, and thus dispossess that court of its custody" (Byers v. Mc.4.uley, 149 
U. S. 608, 618, 13 Sup. Ct 906, 910, 37 L. Ed. 867). The blll in this case does 
not eontemplate or involve the seizure or control or the taking possession 
of any property in the custody of the state coiurt The spécifie partnersbip 
assets which the complainant seeks to reach by an accounting are in the 
hands of Sinnott as survivlng partner. Those assets are neither actually 
nor constructively in the possession or custody of the state court. Sinnott, 
as surviving partner, is in lawful possession of those assets, and the légal 
title thereto is in him. He is bound to account therefor to the estate of the 
deceased. But he refuses to do so, and his coexeeutors practically refuse 
to compel him to account. In this situation the complainant, under the above- 
clted authorities, had a right I think, to Invoke the équitable interposition of 
the Circuit Court for relief. 

The dismissal of the coniplainant's blll. It seems to me. was not at ail 
justifi-ed by the décision in Byers v. McAuley, 149 U. S. 608. 13 Sup. Ct 906, 
37 L. Ed. 867. In that case the assets of the decedeut's estate were actually 
in the hands of the administrator, and his account showing the balance for 
distribution had been eonfirmed by the state court, and the cause was set 
by the state court for final hearing and decree of distribution. In that sit- 
uation a bill was filed in the Circuit Court of the United States by citizens 
of other states claiming interests In the assets. The Suprême Court sustained 
the jurisdiction of the Circuit Court to entertain the bill for the adjudica- 
tion of the claims of the complainants therein, but held that the Circuit 
Court should hâve gone no further, as the filing of the bill did not authorize 
the Circuit Court "to take bodily the administration of the estate out of the 
hands of the state court and transfer it to its own forum." The Suprême 
Court applied to the case the rule that, where property is In the actual pos- 
session of a court of compétent jurisdiction, such possession cannot be dis- 
turbed by process out of another court; the Suprême Court holding that 
the possession of the decedent's property by the administrator, who had been 
appointed by the state court, was the possession of that court Certalnly, a 
court of equity is the appropriate forum for the settlement of an account be- 
tween partners. If it be conceded that the orphans' court can grant relief 
to this complainant by sureharging the executors, still equity affords a mueh 
better remedy. Miller's Estate, 138 Pa. 349, 20 Atl. 565. Now, although 
138 F.— 64 
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the Circuit Court, under this bill, might proceed to dlçtrlbnte any balance 
found due the esta te of the décèdent (Thompson v. Browu, 4 Johns. Ch. 619), 
yet the Mil does not speciflcally pray for distribution by the Circuit Court, 
and such distribution would not necessarily follow the accounting. The 
bill rather contemplâtes, and the Circuit Court might well decree, that the 
balance found due the estate by the surviving partner upon the accounting 
be pald over to the executors to go Into their executorship account for ulti- 
mate distribution by the orphans' court No reasonable objection lies to the 
grant of relief to that estent under this Mil. To say that the jurisdiction 
of the orphans' court to settle this partnership account exdudes the exer- 
cise by the Circuit Court of the United States of Its équitable jurisdiction 
Is, I thlnk, to repudlate the prlndples declared by the décisions of the Suprême 
Court 
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